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*  ■  ■  'HI 


Yolmiies  of  State  Reports   are  in   parenthesis,  and  the  Tnlnrnnn  of 
American  Reports  in  heavy  letter. 

Alabama  (44)  4;  (45)  6;  (46)  7;  (47)  11;  (48)  17;  (49,  50)  20;  (51,  62)  M; 

(53,  54)  25;  (55,  56)  28;  (58)  29. 
Arkansas  (25)  4;  (26)  7;  (27)  11;  (28)  18;  (29,  30)  21;    (31)25;  (32)  M. 
Baxter  (Tenn.)  (1)  25;  (2)  do  cases;  (3,  4)  27;  (5)  30. 
Bosh  (Ky.)  (7)  8;  (8)  8;  (9)  15;  (10)  19;  (11)21;  (12)  28;  (13)20;  (14) ». 
California  (39)  2;  (40)  0;  (41,  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49; 

50)19;  (51)21;  (52)28. 
Colorado  (1)9:  (2,3)25. 
ConnecUcat(36)4;    (37,38)9;    (39)12;    (40)16;    (41,42)19;    (43)21; 

(44)  26;  (45)  29. 
Florida  (13)  7:  (14)  U;  (15)  21 ;  (16)  26. 
Georgia  (40)  2;  (41.  42)  5;  (43,  44)  9;  (45,46)  12;  (47,  48,  49^  60)  16:  (61, 

52,  53,  54,  55.  56)  21;  (57,  58)  24;  (59,  60)  27. 
Grattan  (Va.)  (20)  8 ;    (21)8;    (22)  12;  (23)  14;    (24,  25)  18;  (26^  27 j  21 ; 

(28,  29)  26. 
HeiskeU  (Tenn.)  (1)  2;  (2)  5;  (3)  8;  (4,  5)  18;   (6,  7)  19;   (8,  9)  24;  (10, 

11,  12)  27. 
Houston  Pel.)  (3)  11 ;  (4)  15. 
Illinois  (51)  2;  (52)  4;  (53,  54)  5;   (55,  56)  8;   (57,  58)  11;  (69,  60,  61,  62, 

63)  14;  (64,  65,  66,  67)  16;   (68,  69)  18;   (75,  76,  77,  78)  20;  (70. 

71, 72, 79, 80)  22 ;  (73, 74)*  24 ;  (81,  82,  83, 84)  25 ;  (85)  28 ;  (86,  87)  29; 

(88)80. 
Indiana  (32)  2;  (33)  5;  (34)  7;  (35)  9;  (36,  37,  38)  10;  (39, 40,  41,  42,  43) 

18;  (44,  45,  46)  15;   (47,  48)  17;   (49,  50,  51)  19;   (52,  53)  21;  (64, 

55)  28;  (56,  57,  58,  59)  26;  (60,  61)  28;  (62,  63)  80. 
Iowa  (27)  1;  (28,  29)  4;  (30)  6;    (31,  32)  7;  (33,  34)  11;  (35,  36)  U;  (87, 

38^  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  45)  24;  (46)  26;  (47) 

(48)80. 
Kansas  (5,  6)  7;  (7,  8,  9)  12;   (10,  11,  12)  15;   (13,  14)  19;  (16,  16,  17) 

(18)  26;  (19,20)27;  (21)  80. 
Lea  (Tenn.)  (1)  27. 

*  The  hiatus  In  the  TIHdoIs  Reports  arises  from  the  fact  that  the  Yolames  betm 
the  nth  and  the  TSth  were  published  after  the  75tb  and  three  succeeding  volumes. 


!▼  SCHEDULE  OF  STATE  REPOB'IX 

LoainanA  (22)  2;  (23)  8;  (24,  25)  18;  (26,  27)  21 ;  (28)  26;  (29) 

MoArtbur  (District  of  Columbia)  (1,  2)  29. 

Maine  (57)  2;  (58)  4;  (59)  8;  (60)  11;  (61)  14;  (62)  16;   (63,  64)  18;  (619 

20;  (66)  22;  (67)  24;  (68),  28. 
Maryland  (31)  1 ;  (32,  33)  8;  (34,  35)  6;   (36,  37)  11 ;  (38,  39,  40)  17;  (41« 

42,  43)  20;  (44)  22;  (45,  46)  24 ;  (47)  28;  (48)  80. 
Maaaachusetts  (100)  1;  (101,  102)8;  (103)4;   (104)  6;  (105)7;  G^Q  9; 

(107)  9;  (108)  11;  (109)  12;  (110)  14;  (HI,  115)  16;  (112,116)  17; 

ai3)  18;   (114,  117, 118)  19;    (119)  20;    (120)  21;   (121,  122)  28; 

(123)25;  (124)26;  (125)28;  (126)80. 
Michigan  (19)  2;   (20,  21)  4;  (22)  7  ;   (23,  24)  9;  (25,  26)  12;  (27,  28)  16; 

(29,  80,  81)  18;  (32,33)  20;  (34)  22;  (35,36)  24;  (37)26;  (40)29. 
Minnesota  (15)  2;  (16,  17,  18)  10;  (19,  20,  21)  18;  (22)  21;  (23)28. 
Mississippi  (42)  2;  (43)  5;  (44,  45)  7;  (46,  47,  48)  12;  (49.  50)  19;  (51,  5^ 

53)24;  (54)28;  (55)80. 
Missouri  (46)  2;    (47)  4;   (48,  49)  8;   (50,  51)  11 ;    (52, 53,  54)  14;  (56,  56, 

57,  58)  1 7 ;  (59,  60,  61,  62,  63)  21 ;  (64, 65,  66)  27 ;  (67)  29;  (68)  86l 
Montena  (1,  2)  25. 

Nebraska  (3,  4)  19;  (5)  25;  (6,  7)  29;  (8)  80. 
Nevada  (6)  8;  (7)  8;  (9)  16;  (10,  11)  21 ;  (12)  28;  (13)  29.     ' 
New  Hampshire  (48)  2 ;    (49)6;   (50)9;    (51)  12;  (52)  18;    (53)16;   (61^ 

55)  20 ;  (56)  22 ;  (57)  24. 
New  Jersey  (34)  8;  (35)  10;  (36)  18;  (37)  18;  (38)  20;  (39)  28 ;  (40)  29. 
New  York  (41,  42)  1 ;  (43)  8;    (44)  4;   (45)  6;   (46,  47)  7  ;  (48)  8;  (49,  50, 

61)10;    (52)  11;    (53,54)  18;    (55)14;   (56,57)16;   (58,59)17; 

(60,  61)  19;  (62,  63)  20;  (64)  21 ;  (65)  22;  (66,  67, 68)  28;  (69)  25; 

(70)  26;  (71)  27 ;  (72)  28;  (73)  29 ;  (74)  80. 
North  Carolina  (65)  6;  (66)  8;  (67,  68,  69)  12;    (70)  16;    (71)  17;  (72,  73, 

74)  21,  (75,  76)  22;  (77,  78)  24;  (79)  28;  (80)  80. 
Ohio  (19)  2;  (20)  5;  (21)  8;    (22)  10;  (23)  18;  (24)  15;  (86)  18;  (26)  20; 

(27,  28)  22;  (29)  28;  (30,  31)  27;  (32)80. 
Oregon  (3)  8 ;  (4)  18 ;  (5)  20 ;  (6)  25. 
Pennsylvania  (62)  1 ;    (63,64,65)8;    (66,67)5;    (68,69)8;    (70,71)10; 

(72,  73)  18;  (74,  76)  15;   (76,  77)  18;   (78,  79,  80)  21;   (81,  82)  82; 

(83,  84)  24;   (86,  86)  27;  (87)  80. 
Rhode  Island  (8)  5 ;  (9)  11 ;  (10)  14;  (11)  28. 

South  Carolina  (1 N.  S.)  7 ;  (2, 3,  4)  16;  (5)  22 ;  (6,  7)  24;  (8)  28;  (9, 10) M 
Texas  (32)  5;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,  40,  41,  42)  19;  (43,  44^ 

45)  28 ;  (46,  47,  48)  26 ;  (49)  80. 
Texas  Ct  App.  (1,  2)  28 ;  (3,  4)  80. 
Vermont  (42)  1 ;  (43)  5 ;  (44)  8 ;  (45)  12 ;  (46)  14 ;  (47)  19 ;  (48)  21 ;  (48)  24; 

(50)  28. 
West  Virginia  (4)  6;  (5)  18;  (6)  20;  (7,  8)  28;  (9,  10,  11)  27 ,  (12)  89. 
Wisconsin  (24)  1 ;  (25)  8 ;  (26)  7 ;  (27,  28,  29)  9;   (30,  31)  11 ;    (32,  38)  14; 

(34,35,36)17;  (37)19;  (38,39)20;  (40,41)22;  (42)24;  (43,44)28; 

(46)  80. 
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Mmtf  — >«<Im>  Sy  mortgagor  to  awid  mortgage  frauduUntig  «5MiimI<— 

negligence. 

In  «o  action  by  ft  mortgagor  for  eqaltable  relief  from  a  bond  and  mortgage 
which  ahe  had  been  f raadalentljr  induced  to  execute,  against  a  bona  JUU 
holder  for  Talae,  the  plaintiff  mnat  not  only  Bhow  that  she  was  induced  to 
execute  the  inatrumenta  by  the  false  and  fraudulent  repreeentatlona  of  each 
third  party,  but  also  that  the  execution  was  without  negligence  on  her 
part,  and  tbia,  although  she  was  old,  infirm  and  illiterate. 

ACTION  to  set  aside  a  bond  and  mortgage.    The  opinion  atataa 
the  facts.    The  plaintiff  had  jadgment  below. 

SheH,  for  defendants. 

Marshall,  contra. 

McItbb,  a  J.  The  object  of  this  action  is  to  have  a  bond  and 
mortgage  of  real  estate,  which  had  been  signed  in  due  form  by  the 
plaintiff,  in  the  presence  of  two  subscribing  witnesses,  in  fiiTor  of 
the  defendants,  Scott  &  Son,  cancellod,  npon  the  gronnd  that  the 
plaintiff  had  been  indnced  to  sign  the  same  by  the  false  and  f  randu- 
lent  representations  of  the  defendant  Houston  that  the  paper  she 
was  signing  was  only  a  recognizance  for  his  appearunce  at  the^ 
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Coart  of  Sessions  to  answer  to  an  indiotment  to  be  preferred  against 
him,  whereas,  in  fact,  the  bond  was  the  joint  and  several  obligation 
of  Houston  and  the  plaintiff  to  pay  Scott  &  Son  $1,000  one  year 
from  its  date,  secured  by  a  mortgage  of  real  estate,  the  property  of 
the  plaintiff,  signed  by  the  plaintiff  alone.  The  defendants,  Scott 
A  Son,  in  their  answer  (the  other  defendant,  Houst^*.,  having 
made  default),  deny  all  knowledge  or  suspicion  of  the  fraud 
alleged,  and  say  that,  having  received  the  bond  and  mortgage  for 
full  consideration  and  without  notice  or  suspicion  of  the  fraud 
alleged,  the  plaintiff  has  no  cause  of  action  against  them,  but  that, 
if  she  has  suffered  loss,  it  is  the  result  of  her  own  misplaced  confi- 
dence in  the  defendant  Houston,  and  to  him  alone  must  she  look 
for  redress.  The  issues  of  law  and  of  fact  having  been  referred  to 
a  referee,  he  made  his  report,  wherein  he  finds  as  matters  of  fact : 

1.  That  the  bond  and  mortgage  were  executed  by  the  plaintiff, 
but  that  she  was  induced  to  do  so  by  the  false  and  fraudulent 
representations  of  Houston  that  they  were  nothing  but  a  bond  for 
his  appearance  at  court. 

2.  That  upon  the  execution  of  these  papers  they  passed  into  the 
hands  of  Houston,  who  very  soon  afterward  delivered  them  to 
Scott  &  Son  ''  to  secure  a  debt  of  some  $1,600  which  he  owed  them 
for  so  much  money  by  them  lent  and  advanced  to  him  ;  that  upon 
receiving  from  the  said  G.  J.  Houston  the  said  bond  and  mortgage 
deed,  the  defendants,  Edwin  J.  Scott  &  Son,  delivered  and  returned 
to  said  0.  J.  Houston  other  securities  for  his  said  debt  which  he  had 
previously  deposited  with  them,  amounting  to  a  large  sum,  and 
that  when  the  said  bond  and  mortgage  deed  were  so  delivered  to 
them  by  the  said  0.  J.  Houston,  they,  the  said  Edwin  J.  Scott  & 
Son,  had  no  knowledge,  notice  or  suspicion  of  the  said  fraudulent 
means  by  which  said  C.  J.  Houston  had  procured  the  said  bond  and 
mortgage  from  the  said  plaintiff/' 

And  he  finds  as  matter  of  law  that  the  bond,  so  far  as  the  lia- 
bility of  the  plaintiff  thereon  is  concerned,  and  the  mortgage,  are 
invalid,  and  that  she  is  entitled  to  have  the  same  delivered  up  and 
cancelled,  and  that  the  costs  should  be  paid  by  defendant  Houston. 

To  this  report  exceptions  were  filed,  both  by  the  plaintiff  and  bf 
the  defendants,  Scott  &  Son,  which,  being  overruled  by  the  circuit 
judge,  are  again  presented  here  by  way  of  appeal.  The  defend- 
ants, Scott  &  Son,  take  several  exceptions,  as  well  to  the  findings 
of  fact  as  to  the  conclusions  of  law,  which,  from  the  view  we  tak^ 
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of  this  case,  it  will  be  niiDecessaiy  to  consider  in  detail.  For 
while  this  is  a  case  in  which  it  would  be  entirely  competent  for  this 
court  to  review  the  findings  of  fact  as  well  as  the  conclusions  of 
law  of  the  court  below,  and  while  such  review  might  well  be 
invited  by  the  conflict  in  the  testimony,  which  seetns  to  have  InBen 
so  great  that  the  able  and  experienced  referee  could  only  reach  his 
coDclusions  after  much  hesitation,  prompting  him  to  a  suggestion 
that  perhaps  the  safer  and  more  satisfactory  course  would  have 
been  to  have  submitted  the  issue  of  fraud  to  a  jury,  in  which  sug- 
gestion we  fully  concur,  though,  of  course,  we  are  not  to  be  under- 
stood as  interfering  with  the  right  of  parties  to  choose  their  own 
mode  of  trial  by  ordering  such  a  trial,  yet  as  the  case  must  go 
back  for  a  new  trial  upon  another  ground  hereafter  to  be  noticed, 
we  do  not  propose  to  prejudice  the  interest  of  either  party  upon 
sach  new  trial  by  giving  expi^ession  to  any  views  which  we  might 
take  of  the  testimony.  The  only  question,  therefore,  which  we 
propose  to  consider  is  that  raised  by  one  of  the  exceptions  taken  by 
the  defendants,  Scott  &  Son,  namely,  whether  it  is  not  necessary 
that  it  should  be  made  to  appear  not  merely  that  the  plaintiff  was 
induced  by  the  fraud  of  a  third  person  (Ilouston)  to  sign  the  bond 
and  mortage,  but  that,  toithaut  negligence  on  her  part,  she  was  so 
bdnced  to  sign,  these  papers,  before  she  can  ask  the  court  for  the 
relief  demanded  against  the  holders,  who  were  innocent  of  any 
knowledge  of  such  fraud  at  the  time  they,  for  valuable  considera- 
tion, took  such  bond  and  mortgage.  It  will  be  observed  that  this 
is  a  case  in  which  the  plaintiff  seeks  relief,  which  was  formerly 
obtainable  alone  in  a  court  of  equity,  and  the  rule  of  that  court, 
which  we  consider  still  binding  on  this  court  in  the  adjudication 
of  a  case  to  which  it  is  appropriate,  notwithstanding  the  fact  that 
the  court  of  equity  has  been  abolished,  was  that  ''a  party  coming 
into  a  court  of  equity  is  bound  to  show  that  his  title  to  relief  is 
unmixed  with  any  gross  misconduct  or  negligence  of  himself  or  his 
agents." — Story's  Eq.,  §  105.  Chief  Justice  Marshall,  also,  in 
Marine  Insurance  Company  v.  Hodgson^  7  Gr.  332,  seems  to  have 
recognized  the  correctness  of  this  rule.  In  speaking  of  the  power 
of  a  court  of  equity  to  restrain  parties  from  availing  themselves 
of  the  benefit  of  judgments  obtained  at  law,  he  uses  this  language  : 
^  It  may  safely  be  said  that  any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  judgment  *  *  *  of  which  he 
might  have  availed  himself  at  law,  but  was  prevented  by  fraud  or 
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accident,  unmixed  vnth  any  fault  or  negligence  in  himself  or 
agents,  will  justify  an  application  to  a  court  of  chancery."    See, 
siBo,  Penny  v.  Martin,  4  Johns.  Ch.  566. 

Again,  Story,  in  section  290,  a,  in  speaking  of  a  purchaser  who 
asks  to  be  relieved  from  a  purchase  made  on  the  ground  of  mis- 
representations by  the  vendor,  says  :  *^  If  he  does  not  avail  himself 
of  the  knowledge  or  means  of  knowledge  open  to  himself  or  his 
agents,  he  cannot  be  heard  to  say  that  he  was  deceived  by  the  ven- 
dor's misrepresentations.  *  *  *  It  is  his  own  folly  and  laclies 
not  to  use  the  means  of  knowledge  within  his  reach,  and  he  may 
properly  impute  any  loss  or  injury  in  such  a  case  to  his  own  negli- 
gence and  indiscretion.  Courts  of  equity  do  not  sit  for  the  pur- 
pose of  relieving  parties,  under  ordinary  circumstances,  who  refuse 
to  exercise  a  reasonable  diligence  or  discretion.'*  This  rule,  which 
bus  received  the  sanction  of  this  eminent  text  writer,  as  well  as  of 
courts  of  the  highest  authority,  is  but  the  expression  of  a  natural 
feeling  of  equity  which  would  prompt  any  just  man  to  say  that 
where  one  comes  into  a  court  of  equity  and  asks,  against  an  inno* 
cent  party,  the  interposition  of  its  extraordinary  powers,  to  protect 
him  from  danger  or  loss  occasioned  by  the  fraud  of  a  third  party, 
he  ought  to  be  required  to  show  that  he  has  in  nd  way,  either  by 
his  misconduct  or  negligence,  contributed  to  the  perpetration  of  the 
fraud  from  the  consequences  of  which  he  seeks  to  be  relieved  at 
the  expense  of  such  innocent  party.  An  examination  of  the  de- 
cided cases,  which  seem  to  bo  but  few  in  number,  will  show  that 
this  rule  has  been  applied  even  by  courts  of  law  in  cases  analogous 
to  the  one  now  under  consideration.  In  Foster  v.  McKinnon^  38 
L.  J.  R.  (N".  S.)  310,  which  may  be  regarded  as  the  leading  case, 
the  action  was  by  the  indorsee,  a  holder  for  value  before  maturity 
without  notice  of  any  fraud  against  the  indorser  of  a  bill  of  ex- 
change, and  the  defense  sot  up  was  that  the  indorsement  had  been 
obtained  by  fraud,  the  party  obtaining  it  representing  to  the  de- 
fendant that  the  paper  he  was  signing  was  nothing  but  a  guaranty. 
The  jury  were  instructed  that  if  the  defendant  signed  not  knowing 
that  it  was  an  indorsement,  but  being  induced  by  the  fraudulent 
and  false  representations  made  to  him  to  believe  that  it  was  a  mere 
guaranty,  and  if  the  defendant  was  not  guilty  of  any  negligence  in 
so  signing  the  paper,  then  the  defendant  would  be  entitled  to  the 
verdict.  On  a  rule  for  a  new  trial  this  instruction  was  Indorsed  as 
correct,  and  the  court,  per  Byles,  J.,  in  delivering  its  opinion,  usee 
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^8  langnage :  *'  It  seems  plain,  on  principle  and  authority,  that  it 
a  blind  man  or  a  man  who  cannot  read,  or  who  for  some  reason 
{not  implying  negligence)  forbears  to  read,  has  a  written  contract 
falsely  read  over  to  him,  the  reader  misreading  to  such  a  degree 
that  the  written  contract  is  of  a  nature  altogether  different  from  the 
contract  pretended  to  be  read  from  the  paper  which  the  blind  or 
iUiterate  man  afterward  signs,  then,  at  least,  if  there  be  no  negli* 
gence,  the  signature  so  obtained  is  of  no  force."  And  after  citing 
Tkonmghgood^B  case,  2  Go.  Bep.  9  i,  and  other  cases,  says: 
"Accordingly  it  has  been  recently  decided  in  the  Exchequer 
Chamber  that  if  a  deed  be  delivered  and  a  blank  left  therein  be 
afterward  improperly  filled  up  [at  least  if  this  be  done  without  the 
granior^s  negligence),  it  is  not  the  deed  of  the  grantor.''  Swan  y» 
The  North  Britieh  Australasian  Co.,  2  Hurlst  &  C,  175;  s.c.,  32  L. 
J.  B.  573.  A  new  trial  was,  however,  granted  upon  the  ground  that 
the  verdict  was  against  the  evidence.  And  although  it  is  not  so 
stated,  the  facts  of  the  case  would  seem  to  imply  that  the  court 
WHS  not  satisfied  with  the  verdict  upon  the  question  of  negligence, 
and  this  is  the  inference  drawn  by  the  court  in  the  case  of  Chap* 
man  v.  Rose,  hereinafter  cited.  In  the  case  of  Douglass  v.  Matting, 
26  Iowa,  498  ;  8.  c,  4  Am.  Bep.  238,  the  action  was  on  a  negotiable 
note  by  an  innocent  holder  before  maturity  for  value,  and  the  de- 
fense was  that  the  maker  had  been  induced  to  sign  under  the  false 
and  fraudulent  representation  that  the  paper  was  of  a  different 
character  from  what  it  proved  to  be.  The  court  held  the  maker 
liable,  saying:  '^It  would  be  manifestly  unjust  to  permit  the 
maker,  while  admitting  the  genuineness  of  his  signature,  to  defeat 
the  note  on  the  ground,  that  through  his  own  culpable  carelessness 
while  dealing  with  a  stranger,  he  signed  the  instrument  without 
reading  it  or  attempting  to  ascertain  its  true  contents.  *  *  • 
The  maker  had  it  in  his  power  to  protect  himself  from  the  frauds 
but  failed  to  do  so.  When  the  consequences  of  this  act  are  about 
to  be  visited  upon  him  he  seeks  to  make  another  bear  it,  on  the 
ground  that  he  was  defrauded  through  his  own  gross  negligence.'* 
Oarrard  v.  Hodden,  67  Penn.  St  82;  s.  a,  5  Am.  Bep.  412,  was  also 
an  action  on  a  negotiable  note,  by  an  innocent  holder,  before  matu- 
rity, and  the  defense  was  that  the  note,  which  was  on  a  printed 
form,  had  been  altered  by  the  insertion  of  the  words  *'  and  fifty ''  in 
the  blank  space  left  after  the  word  '' hundred."  The  court  held 
the  maker  liable  on  the  ground  of  his  negligence  in  not  taking 
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some  precaution,  as  for  example,  by  scoring  the  blank  space  with 
his  pen,  by  which  snch  alteration  could  have  been  preyented  or  de- 
tected. The  court  places  its  decision  upon  the  maxim  cited  from 
^to^>  §  387  :  **  That  where  one  of  two  innocent  persons  must  suffer, 
he  shall  suffer  who,  by  his  own  acts,  occasioned  the  confidence  and 
the  loss,"  and  from  the  doctrine  cited  from  the  same  author,  as 
''but  an  elaboration  of  a  great  principle  of  justice,  that  if  one,  by 
his  own  acts,  or  silence  or  negligence,  misleads  another,  or  in  any 
manner  affects  a  transaction,  whereby  an  innocent  person  suffers  a 
loss,  the  blamable  party  must  bear  if  In  the  case  of  Chapman 
T.  Rose,  56  N.  Y.  137 ;  s.  c,  15  Am.  Rep.  401,  the  action  was  on  a 
negotiable  note  by  an  innocent  holder  before  maturity,  and  the  de- 
fense was  that  defendant's  signature  had  been  obtained  by  the  false 
representations  of  the  payee  that  the  paper  was  an  order  for  a  hay 
fork  and  two  pulleys,  instead  of  a  promissory  note,  as  it  proved  to 
be.  It  was  held  that  the  maker,  if  guilty  of  negligence  in  signing 
the  paper,  would  be  liable,  notwithstanding  the  fact  that  he  was 
induced  by  the  payee  to  belieye  that  the  paper  signed  was  a  mere 
order  of  the  kind  above  stated  and  not  a  promissory  note.  The 
court  reviews  the  authorities,  and  rests  its  decision,  not  upon  any 
doctrine  peculiarly  applicable  to  negotiable  paper,  but  upon  a  prin- 
ciple stated  in  the  following  language :  '^  He  who,  by  his  careless- 
ness  or  undue  confidence,  has  enabled  another  to  obtain  the  money 
of  an  innocent  person,  shall  answer  the  loss.  If  it  bo  objected  that 
there  must  be  a  duty  of  care  in  order  to  found  an  allegation  of 
negligence  upon  the  neglect  of  it,  it  must  be  answered  that  every 
man  is  bound  to  know  that  he  may  be  deceived  in  respect  to  the 
contents  of  a  paper  which  he  signs  without  reading.  When  he 
signs  an  obligation  without  ascertaining  its  character  and  extent^' 
which  he  has  the  means  to  do,  upon  the  representations  of  another, 
he  puts  confidence  in  that  person,  and  if  injury  ensues  to  an  inno- 
cent third  person,  by  reason  of  that  confidence,  his  act  is  the  means 
of  the  injury,  and  he  ought  to  answer  to  it."  In  the  Citizen^ 
National  Bank  v.  Smith,  55  N.  H.  593,  the  subject  is  fully  dis- 
cussed, and  after  a  review  of  the  authorities,  the  conclusion  is 
reached  that,  to  sustain  such  a  defense,  it  is  necessary  to  show  that 
the  maker  was  not  guilty  of  negligence  ;  and  this  doctrine  is  based 
upon  the  broad  general  principle  that  ''whenever  one  of  two  inno- 
cent persons  must  suffer  by  the  acts  of  a  third,  he  who  has  enabled 
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Bach  third  person  to  occasion  the  loss  must  sustain  it/'  and  not 
npon  any  doctrines  peculiar  to  negotiable  notes. 

The  case  of  Brown  v.  Reed,  79  Penn.  St  370 ;  s.  o.,  21  Am* 
Bepi  75,  is  somewhat  peculiar  in  this  respect:  that  the  paper  in 
question  was  not,  in  its  inception^  in  the  form  of  a  negotiable 
note,  but  was,  when  it  was  signed,  nothing  but  an  agreement  in 
writing,  by  which  the  maker  bound  himself  to  pay  to  the  payee  or 
bearer  $50  whenever  he  should  sell  $250  worth  of  hay  and  harYCst 
grinders,  and  was  signed  by  Brown,  ''agent  for  hay  and  harvest 
grinders."  But  by  an  ingenious  device,  the  paper  was  so  written, 
that  by  cutting  it  into  two  pieces,  one  of  them,  to  all  appearances, 
would  be  a  perfect  promissory  note,  with  the  name  of  Brown  signed 
to  it,  without  the  addition  of  the  words  '^  agent  for  hay  and  harvest 
grinders;"  and  upon  this  piece  of  paper  the  action  was  brought  by 
Reed,  an  innocent  holder, for  value,  before  maturity.  The  defense 
was .  that  no  such  paper  had  ever  been  signed  by  the  maker,  and 
yet  the  court  held  that  negligence  of  the  maker,  which  was  a 
question  for  the  jury  to  pass  upon,  would  preclude  such  a  defense. 
Now,  while  it  is  true  that  in  the  most  of  these  cases  the  question 
arose  under  actions  brought  on  negotiable  notes  by  innocent  hold- 
ers for  value  before  maturity,  it  is  equally  true,  as  we  have  seen, 
that  the  decisions  are  not  based  upon  any  doctrines  peculiar  to 
negotiable  paper ;  for  although  the  judges  have,  in  some  of  the 
cases,  fortified  their  conclusions  by  suggesting  the  tendency  that  a 
contrary  rule  would  have  to  destroy  confidence  in  commercial  paper, 
such  suggestions  are  merely  additional  reasons  for,  and  do  not  con- 
stitute the  basis  upon  which,  such  decisions  rest.  This  is  obvious 
from  the  consideration  that  the  very  gist  of  such  a  defense  is  that 
the  paper  sued  upon  is  noi  a  negotiable  paper;  for  while  it  is  so  in 
form,  yet  the  fact  that  the  signer  was  deceived  into  the  act  of 
signing,  that  ''his  mind  never  went  with  his  act,"  that  "he  never 
intended  to  sign,  and  therefore,  in  contemplation  of  law,  never  did 
sign,  the  contract  to  which  his  name  is  appended, '^  it  is  argued, 
deprives  it  of  that  cnaracter  and  demonstrates  that  it  is  not  his 
note.  This  defense  must  necessarily  be  placed  upon  this  ground, 
as  it  cannot  possibly  stand  upon  any  other ;  for  the  very  moment 
it  is  conceded  that  the  paper  in  quesMon  is  the  negotiable  note  of 
the  maker,  it  immediately  becomes  subject  to  the  incidents  which 
belong  to  8uch  u  paper  in  the  hands  of  an  innocent  holder  for 
value  before  maturity.     How,  then,  a  defense  which  necessarily 
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Tests  upon  the  theory  that  the  paper  in  question  is  not  a  negotiable 
paper,  can  be  said  to  deriye  its  efficacy  from  doctrines  pecaliar  to 
negotiable  paper,  it  is  difficult  to  perceive. 

This  seems  to  be  the  view  taken  by  Dixosr,  G.  J.,  in  Walker  y. 
Egbert,  29  Wis.  194  ;  8.  c,  9  Am.  Hep,  548,  where,  in  disonssing 
this  question,  he  uses  this  language  :  **  The  inquiry  in  sadh  cant 
goes  back  of  all  questions  of  negotiability,  or  of  the  transfer  of  the 
supposed  paper  to  a  purchaser,  for  value,  before  maturity  and  with- 
out notice.  It  challenges  the  origin  or  existence  of  the  paper 
itself  ;  and  the  proposition  is  to  show  that  it  is  not  in  law  or  in  fact 
what  it  purports  to  be,  namely,  the  promissory  note  of  the  sup- 
posed maker.  For  the  purpose  of  setting  on  foot  or  pursuing  this 
inquiry,  it  is  immaterial  that  the  supposed  instrument  is  negotiable 
in  form,  or  that  it  may  have  passed  to  the  hands  of  a  bona  fide 
holder  for  value.  Negotiability  in  such  cases  presupposes  the  exist- 
ence of  the  instrument  as  having  been  made  by  the  party  whose 
name  is  subscribed ;  for  until  it  has  been  so  made,  and  has  such 
actual  legal  existence,  it  is  absurd  to  talk  about  a  negotiation  or 
transfer,  or  bona  fide  holder  of  it,  within  the  meaning  of  the  law- 
merchant.  That  which,  in  contemplation  of  law,  never  existed  as 
a  negotiable  instrument,  cannot  be  held  to  be  such;  and  to  say 
that  it  is  and  has  the  qualities  of  negotiability  because  it  assumea 
the  form  of  that  kind  of  paper,  and  thus  to  shut  out  all  inquiry 
into  its  existence,  or  whether  it  is  really  and  truly  what  it  pur- 
ports to  be,  iapetitio  principii — begging  the  question  altogether. 
*  *  For  the  purposes  of  this  first  inquiry  which  must  be  always 
open  when  the  objection  is  raised,  it  is  immaterial  what  may  be  the 
nature  of  the  supposed  instrument,  whether  negotiable  or  not,  or 
whether  transferred  or  negotiated,  or  to  whom  or  in  what  manner,  or 
for  what  consideration  or  value  paid  by  the  holder.  ♦  ♦  ♦  ♦  In 
these  and  all  like  cases  no  additional  validity  is  given  to  the  instru- 
ments by  putting  them  in  the  form  of  negotiable  paper.''  While 
it  may  be  very  true,  as  a  general  rule,  that  a  party  ought  not  to  be 
bound  by  a  mere  mechanical  act  which  his  mind  did  not  accom- 
pany, because  such  act  is  not,  in  truth,  the  act  of  the  party,  it  is 
equally  true  that  such  party  may,  by  his  acts  or  omissions,  be  estop- 
ped from  denying  that  he  did  such  act ;  for  we  know  that  it  not 
nnfrequently  happens  that  parties,  by  reason  of  some  act  or  omis- 
fdon  on  their  part,  debar  themselves  from  taking  positions  which, 
abstractly  considered,  are  incontestably  correct,  both  in  law  and  ia 
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hct  NoW;  in  this  oase,  the  plaintiff  knew  that  she  was  signing 
4ome  kind  of  written  obligation,  and  if  she,  through  carelessness 
or  negligence,  signed  a  paper  of  a  different  character  from  that 
which  she  intended,  and  that  paper  has  been  received  by  an  inno- 
-oent  third  person,  for  yalae,  she  ought  not  to  be  allowed,  when 
caDed  upon  to  respond  to  the  obligations  imposed  by  terms  of  the 
paper,  to  say  :  ''It  is  true  I  performed  the  mechanical  act  of  sign- 
ing the  paper,  but  my  mind  did  not  accompany  the  act,  and  there- 
fore, it  is  not  in  reality  my  act,  and  I  am  not  bound  by  it,''  unless 
she  can  at  the  same  time  say  that  the  act,  which  she  now  disavows^ 
was  brought  about  solely  by  the  fraud  of  a  third  person,  and  was 
in  no  way  occasioned  by  or  resulted  from  any  fault  or  negligence  on 
her  part ;  still  less  ought  she  to  be  allowed  to  say  this  when  she 
invokes  the  active  aid  of  the  court,  by  the  exercise  of  its  extraordi- 
nary powers,  to  relieve  her  from  the  consequences  of  such  an  act  at 
the  expense  of  an  innocent  third  person,  unless  she  can  show  that 
these  consequences  are  in  no  way  attributable  to  any  fault  or  negli- 
gence on  her  part  This  would  be  allowing  a  party  in  a  court  of 
^aity,  in  violation  of  every  principle  governing  such  a  court,  to 
trace  his  title  to  relief  through  his  own  misconduct  or  negligence. 
There  are  other  cases  in  which  the  question  of  negligence  has  been 
recognized  as  an  important  and  necessary  inquiry.  Putnam  v.  Sulli" 
vaUjA  Mass.  54;  &  c,  3  Am.  Dec.  206;  Olbbs  v.  Linabury,  22  Mich. 
479;  8.  c,  7  Am.  Bep.  675;  Walker  v.  Bffberl,  29  Wis.  194;  8.  c,  9  Am. 
Bcp  548 ;  and  even  Taylor  v.  AickisoUy  54  111.  196;  s.  c,  5  Am.  Bep. 
118,  which,  in  some  of  the  cases,  is  cited  as  an  authority  to  the 
<x>ntrary.  This  case,  however,  can  have  but  little  influence  iu 
determining  the  question,  as  it  is  rested  mainly  upon  the  terms  of 
a  statute  of  that  State,  and  in  it  there  is  not  a  single  authority  cited. 
We  may  also  add  the  case  of  Burson  v.  Huntington,  21  Mich.  417  ; 
a.  c,  4  Am.  Bep.  497,  in  which  the  question  was  whether,  in  an 
action  by  an  innocent  holder,  for  value  before  maturity,  a  person 
eould  be  made  liable  who  had  signed  but  had  not  delivered  a  nego- 
tiable note,  it  having  been  taken  from  the  table  by  the  payee,  where 
the  parties  were  sitting  engaged  in  a  negotiation  which  had  not 
been  completed,  during  a  temporary  absence  of  the  maker.  The 
eonrt,  in  discussing  this  case,  after  declining  to  apply  to  it  the  rule 
that  where  one  of  two  innocent  parties  must  suffer,  the  loss  must 
&1I  upon  him  by  whose  act  or  omission  it  was  caused,  upon  the 
Uronnd  that  such  rule  ''  is  mainly  confined  to  cases  where  the  parfj 
Vol.  XXX  —  2 
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who  is  made  to  suffer  the  loss  has  reposed  a  confidence  in  the  thirfl: 
person  whose  acts  have  occasioned  the  loss/'  uses  this  language:  . 
**  We  do  not  assert  that  the  general  rule  we  are  discussing  (that 
where  one  of  two  innocent  parties  must  suffer,  etc.)  must  be  con- 
fined exclusively  to  cases  where  a  confidence  has  been    placed  in  . 
some  other  person  (in  reference  to  delivery)   and  abused.    There 
may  be  cases  where  the  culpable  negligence  or  recklessness  of  the 
maker  in  allowing  an  undelivered  note  to  get  into  circulation  might 
justly  estop  him  from  setting  up  non-delivery." 

The  decision  of  the  court  below  is  based  upon  the  authority  of 
ThoroughgoocTs  case,  2  Coke,  9  b,  and  the  case  of  Schuylkill  County 
V.  Copley y  67  Penn.  St.  386;  8.  c,  5  Am.  Rep.  441;  but  even  Thorough 
goocPs  case  seems  to  recognize  the  question  of  negligence  as  im- 
portant to  be  considered  in  cases  of  this  kind;  for  in  the  second 
resolution  we  read:  ^^That  such  layman,  not  learned,  is  not  bound 
to  deliver  the  deed  if  there  be  not  one  present  which  can  read  the 
deed  to  him  in  such  language  that  he  who  should  make  the  deed 
may  understand  it;  and  that  is  the  reason  that  if  it  be  read  to  him 
in  other  words  than  are  contained  in  the  writing,  it  shall  not  bind 
the  party  who  delivereth  it,  for  it  is  at  the  peril  of  the  party  to 
whom  the  writing  is  made  that  the  true  effect  and  purport  of  the 
writing  be  declared,  if  it  he  reguired,  hit  if  the  party  who  should 
deliver  the  deed  doth  not  reguire  ity  he  shall  be  bound  by  the  deed, 
although  it  be  penned  against  his  meaning/^  Now,  does  not  this 
necessarily  imply  that  if  the  grantor  is  guilty  of  negligence  he 
shall  be  bound?  For  the  doctrine  announced  in  this  case  rests 
upon  the  idea,  that  as  the  mind  of  the  party  did  not  accompany 
the  merely  physical  act  of  signing,  it  is  not  in  reality  his  act,  and 
therefore,  he  is  not  bound ;  and  yet  in  this  second  resolution  two 
conditions  of  things  are  presented,  in  neither  of  which  does  the 
mind  of  the  grantor  go  with  the  physical  act  of  signing  —  one  where 
the  deed,  at  the  request  of  the  grantor,  an  illiterate  person,  is  read 
wrongly;  in  which  case  the  grantor  is  not  bound.  Why  ?  Because 
he  has  used  proper  precautions  to  inform  himself  of  what  he  was 
signing ;  the  other  where  the  grantor  omits  to  require  the  reading 
of  the  deed  ;  in  which  case  he  is  bound  by  the  deed,  *'  although  it 
be  penned  against  his  meaning."  Why  ?  Because  he  has  omitted  to 
use  proper  precautions  to  protect  himself  ;  that  he  has  been.guiltj 
of  negligence.  In  the  case  of  Schuylkill  County  v,  Copley,  it  was 
held  that  where  an  illiterate  person  signed  a  paper  which  was  false]} 
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lepresented  to  be  a  petition,  but  which  was  reallj  a  bond,  he  was 
Bot  liable  thereon,  although  the  obligee  was  not  aware  of  the  fraud 
until  after  the  bond  had  been  accepted.  The  only  controversy  in 
this  case,  not  mentioning  a  que^ion  of  evidence  irrelevant  to  the 
natter  we  are  considering,  was  whether  the  obligor  would  be  liable 
unless  it  was  shown  that  the  obligee  was  aware  of  the  fraud  before 
accepting  the  bond,  and  this  is  the  only  point  that  can  be  said  to 
have  been  decided.  No  question  of  negligence  was  raised  or  con- 
sidered in  the  case;  and  therefore,  this  case  cannot  be  regarded  aa 
any  authority  upon  the  question  now  under  consideration  by  this 
court  So,  too,  the  case  of  Jackson  v.  Hayner,  12  Johns.  469,  cited 
to  sustain  the  decision  below,  cannot  be  regarded  as  authority  upon 
the  question  we  are  considering,  for  there  the  action  was  by  a  pur- 
chaser at  sheriff's  sale,  to  which  the  doctrine  of  caveat  emptor 
applies,  the  purchaser  only  getting  whatever  title  the  defendant  in 
execution  may  have  had,  and  of  course,  therefore,  if  the  assignment 
of  the  lease  under  which  such  defendant  held  was  void  for  fraud,  the 
purchaser,  though  innocent  of  any  participation  in  or  knowledge  of 
such  fraud,  bought  nothing.  The  cases  of  Oreen  v.  North  Buffalo, 
6  P.  F.  Smith,  110,  and  Oourdin  v.  Read,  8  Rich.  230,  which  were 
also  cited  in  support  of  the  circuit  judgment,  do  not,  in  our 
opinion,  conflict  with  the  view  we  take  of  this  case;  for  in  the 
former  the  abstract  proposition,  taken  from  the  first  resolution  in 
Thorougligood^s  case,  is  announced  as  law.  But  the  court  did  not 
have  occasion  to  consider,  and  did  not  decide,  the  point  which  ia 
now  under  consideration;  and  in  the  latter  the  only  point  decided 
is,  that  if  a  surety  on  a  bond  who,  by  parol,  has  authorized  his 
principal  to  fill  up  blanks  in  the  bond  with  the  date  and  name  of 
the  obligee,  has,  before  such  blanks  are  filled,  revoked  such  author- 
ity, he  would  not  be  liable  to  the  obligee,  whose  name  had  been 
subsequently  inserted,  even  though  such  obligee  had  no  notice  of 
such  revocation  when  he  took  the  bond  ;  and  hence  it  cannot  affect 
the  question  now  before  the  court 

The  case  of  Brtggs  v.  Ewart,  51  Mo.  245;  s.  c,  11  Am.  Bep.  445, 
is  also  relied  on  as  authority  for  the  proposition  that  negligence  of 
the  maker  cannot  affect  the  inquiry;  but  an  examination  of  that, 
case  will  show  that  no  such  point  was  there  decided,  and  on  the 
contrary,  the  instrnction  askod  for,  which,  on  exception,  was  in- 
dorsed, recognized  the  qualification  of  negligence,  although  the 
judge  who  dQlivered  the  opinion  of  the  court  did  se^m  to  ignore 
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the  question  of  negligenoe  as  an  anneoessary  and  unimportant  in- 
quiry in  a  case  of  this  kind.  But  the  same  court,  in  the  subsequent 
case  of  Shirts  y.  Overjohnf  60  Mo.  305,  decided  that  '^  where  it  ap- 
pears that  the  party  sought  to  be  charged  intended  to  bind  himself 
by  some  obligation  in  writing,  and  voluntarily  signed  his  name  to 
what  he  supposed  to  be  the  obligation  he  intended  to  execute,  hay* 
ing  full  and  unrestricted  means  of  ascertaining  for  himself  the  true 
character  of  such  instrument  before  signing  the  same,  but  by  his 
failure  to  inform  himself  of  its  contents,  or  by  relying  upon  the 
representations  of  another  as  to  the  contents  of  the  instrument 
presented  for  his  signature,  signed  and  delivered  a  negotiable  note 
in  lieu  of  the  instrument  intended  to  be  signed,  he  cannot  be  heard 
to  impeach  its  validity  in  the  hands  of  Abona  fide  holder  J*  In  this 
case  the  court,  with  a  view,  doubtless,  to  correct  any  misapprehen- 
sion which  the  language  used  by  the  judge  who  delivered  the  opin- 
ion in  Briggs  v.  Ewart^  might  give  rise  to,  says  :  '^  In  the  cases  of 
Briggs  v.  Ewarty  61  Mo.  245,  and  Martin  v.  Smyler,  65  id.  577, 
which  were  similar  to  the  case  at  bar,  tlie  instructions  which  were 
l)rought  under  review,  and  which  received  the  approval  of  this  court, 
declared  the  law  to  be  that  a  person  signing  a  promissory  note  could 
not  be  held  liable  as  maker  by  a  bona  fide  holder,  if  his  signa- 
ture was  obtained  without  his  fault  or  negligence^  on  the  fraudulent 
representations  of  the  payee  that  the  paper  offered  for  signature 
was  not  a  note,  and  that  the  party  sought  to  be  charged  did  not 
know  it  was  a  note,  and  did  not  intend  to  sign  a  note.  Some  obser- 
vations, however,  of  the  judge  who  delivered  the  opinion  of  the  court 
in  the  case  of  Briggs  v.  Ewarty  seem  to  reject  the  qualification 
of  negligence  and  to  announce  the  broad  doctrine,  that  to  be  bind- 
ing, the  instrument  must  be  executed  as  and  for  the  paper  it  pur- 
ports to  be,  and  if  the  party  to  be  charged  did  not  intend  to  make 
a  promissory  note  he  cannot  be  hold  bound  even  in  favor  of  a  bona 
fide  holder  for  value.  These  observations  and  the  subsequent  case 
of  Corby  v.  Weddte^  57  Mo.  452,  in  so  far  as  it  is  based  upon  them, 
are  disapproved.'' 

This  question  of  n^ligence  seems  to  have  been  wholly  ignored, 
both  by  the  referee  and  the  Circuit  judge,  although  distinctly 
made  and  insisted  upon  by  the  defendants,  Scott  ft  Son ;  for 
although  it  is  stated  in  the  brief  submitted  by  the  counsel  for  the 
plaintiff  that  the  referee  found  '*  that  the  plaintiff  was  guilty  of  no 
negligence,''  we  have  been  utterly  unable,  after  a  most  careful   ex 
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amiDation  of  the  report,  to  discover  any  such  finding,  or  even  any 
eridence  that  the  referee  considered  the  question  at  all,  and  we  most 
therefore  conclude  that  this  statement  in  the  brief  of  the  plaintiff's 
ooansel  is  an  error,  doubtless  altogether  inadvertent 

Holding,  then,  as  we  do,  that  the  question  whether  the  plaintiff 
was  guilty  of  negligence  in  allowing  herself  to  be  imposed  upon  by 
HonstoD,  if  in  fact  she  was  so  imposed  upon,  is  not  only  an  im- 
portant but  an  essential  inquiry,  and  this  question  not  having  been 
passed  upon  by  the  court  below,  the  case  must  go  back  for  a  new 
trial  It  is  therefore  unnecessary  at  this  time,  to  consider  the 
question  of  costs  raised  by  the  plaintiff's  exception. 

A  now  trial  is  ordered. 

WiLLABD,  G.  J.,  concurred. 


Bajcbsbg  y.  South  Oabouna  Bailboad  Go. 
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Carrier — of  Uve  animaU — liabUUyof, 

TIm  eommon-law  nability  of  a  oommoa  carrier  for  the  delivery  of  lire  aiii« 
nuUs  is  the  name  as  that  for  the  delirerj  of  inanimate  things,  and  he  is  not 
liable  for  injuiies  caused  by  the  peculiar  character  and  propensities  of  the 
animals.* 

ACTION  for  injuries  sustained  by  a  mare  while  being  transported 
by  defendant.      The  plaintiff  had  judgment  below.     Tha 
opinion  states  the  facts. 

Skinner^  for  appellant. 

Dibble  A  Izlar,  contra, 

HcIvBB,  A.  J.  This  was  an  action  to  recover  damages  from  the 
defendant  as  a  common  carrier  for  injuries  sustained  by  a  horse,  tho 
property  of  the  plaintiff,  in  its  transportation  from  Augusta,  Ga., 
by  the  defendant's  cars,  to  Bamberg,  S.  G.  The  horse  in  question, 
with  a  number  of  others,  forty-two  in  all,  was  forwarded  from 

Augusta  by  Q.  W.   Gonway,  the  agent  of  the  plaintiff,  to  the 

"''~~'~^— ~— — ^-^— ■^— ^—  ■'  ■        —^^^^  '      ^-^-^^  -^^^^— ^^^^^-^^^^^^^^^^^"^ 

^Sml  to  tame  effect,  Mynard  r.  St/ropute^  etc^  R.  A.  Co.  (71  N.  Y.  180),  27  Am. 
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plaintiff,  who  is  a  dealer  in  stock  at  Bamberg.  A.  W.  Lewis,  an 
JEtssistant  agent  of  the  defendant  at  Augusta,  was  charged  with  the 
duty  of  superintending  the  loading  of  cars  with  live  stock,  being 
furnished  with  hands  for  that  purpose.  It  appeared  from  a  paper 
offered  in  evidence  and  headed  '^  Bates  of  transportation  on  the 
South  Carolina  Railroad,"  that  special  rates  for  the  transportation 
of  live  stock  from  Augusta  to  Bamberg  had  been  established, 
whereby  the  charge  for  the  transportation  of  a  single  horse,  etc., 
was  nine  dollars ;  ten  to  twenty  horses,  each  three  dollars  and  a 
half ;  for  a  '^  car  load  of  any  of  the  above  stock,  passenger  to 
accompany  each  car  of  stock,  but  one  kind  of  stock  to  be  put  in 
«ach  car,  and  load  not  to  exceed  16,000  pounds,  thirty  dollars." 
This  paper  also  contained  sundry  rules  and  stipulations,  amongst 
which  are  the  following  :  "  The  company  will  not  be  responsible 
for  any  damage  occasioned  by  delays  from  storms,  nor  will  they 
guarantee  special  despatch  in  the  transportation  ;  nor  will  they 
hold  them^lves  liable  for  damages,  or  as  common  carriers,  for  any 
article,  after  its  arrival  at  i£s  place  of  destination  and  unloaded  in 
the  company's  warehouses  or  depots."  •  Conway,  in  reply  to  the 
question  as  to  what  arrangements  he  made  with  the  railroad  oflB- 
cials  for  the  transportation  of  these  horses,  said  ^^  that  he  did,  as 
usual,  engage  a  car  for  their  shipment,"  while  Lewis  testified  that 
**  G.  W.  Conway  applied  to  him  for  two  cars  for  shipment  of  live 
stock  to  Bamberg.  The  two  cars  were  chartei*ed  to  Conway  at 
thirty  dollars  each  and  placed  at  his  disposal  for  loading."  The 
plaintiff,  however,  testified  that  '^I  have  never,  at  any  time,  made 
any  special  arrangement  with  defendant  or  its  agents  in  regard  to 
the  transportation  of  my  stock.  When  I  have  had  stock  to  ship  I 
have  always  notified  defendant's  agents  and  they  have  the  cars 
placed  in  position  to  receive  my  stock,  and  I  have  always  paid  the 
regular  rates  of  freight  I  never  have  chartered  a  car  from  defend- 
ant ;  my  stock  shipped  on  their  road  have  always  been  shipped  in 
the  manner  just  stated,  and  as  I  have  before  testified,  the  company 
has  always  paid  me  for  stock  injured  in  transportation  until  this 
instance."  The  horse  was  found  to  be  injured  when  taken  from 
the  cars  at  Bamberg,  but  there  was  no  evidence  showing  the  cause 
of  the  injury  complained  of.  The  defendant  requested  the  Circuit 
judge  to  charge  the  jury  as  follows  : 

^'  1.  That  the  plaintiff  having  chartered  the  car  in  question  from 
defendant  upon  a  fair  view  of  same,  the  liability  of  defendant,  as  a 
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common  carrier^  does  not  attach,  nor  can  the  defendant  be  held 
liable  for  any  amount  in  this  action. 

2.  That  in  this  instance  the  defendant  was  only  liable  for  the 
proper  transportation  of  the  cars  from  Augasta  to  Bamberg. 

3.  That  the  &cts  disprove  negligence  on  the  part  of  the  defend* 
ant 

4.  That  the  defendant  is  not  liable  at  common  law  as  a  carrier 
of  Uve  stock. 

5.  That  if  they  find  for  the  plaintiff  they  must  deduct  the  freight 
of  the  two  cars  of  stock,  forty-two  head,  at  three  dollars  and  a  half 
per  head,  from  the  amount  so  found."  ^ 

[Omitting  minor  questions.] 

This  brings  us  to  the  consideration  of  the  question  raised  by  the 
fourth  request :  whether  the  defendant  is  liable  at  common  law  as  a 
carrier  of  live  stock,  or,  to  state  the  question  more  precisely, 
whether  a  railroad  company,  in  the  transportation  of  live  stock,  is 
not  exempt  from  the  operation  of  the  common-law  rule  by  which 
the  liability  of  a  common  carrier  is  tested.  This  question,  so  far 
as  we  are  informed,  has  never  before  been  distinctly  raised  in  this 
State,  though  it  has  received  consideration  at  the  hands  of  the 
coarts  of  other  States  in  this  country,  as  well  as  in  England,  and 
as  we  shall  see,  no  uniform  result  has  been  reached.  It  is  true 
that  there  are  many  cases  in  which  damages  have  been  recovered 
from  railroad  companies  and  from  ferrymen,  who  have  been  held 
to  be  common  carriers  {Cook  v.  Gourdin,  2  N.  &  McC.  19  ;  Cohen 
V.  Barnes,  1  McC.  439,  and  Wilson  v.  Hamilton,  4  Ohio  St.  722), 
for  injuries  done  to  live  stock  in  its  transportation,  under  circum- 
stances which  indicated  clearly  that  the  courts  regarded  carriers  of 
live  stock  as  subject  to  the  same  conimon-law  rule  which  governs 
in  actions  for  damages  to  inanimate  property ;  yet  the  cases  in 
which  the  precise  question  has  been  distinctly  raised  and  decided 
are  comparatively  few.  There  is  also  another  class  of  cases  in 
which  the  question  has  been  complicated  with,  or  made  to  depend 
upon,  inquiries  as  to  whether  the  common-law  liability  of  a  carrier 
coiild  be,  or  had  been,  limited  by  printed  notices  appended  to  bills 
of  lading,  or  by  express  contract.  Yet  the  exceptions  taken  do 
not  present  this  case  under  any  such  aspect,  and  indeed,  could  not 
well  do  so,  as  the  only  evidence  offered  which  in  any  respect  tended 
to  show  that  there  was  any  design  on  the  part  of  the  defendant  to 
limit  its  liability  was  that  contained  in  the  "  rules  and  stipulations  ^ 
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embraced  in  the  printed  rates,  and  these  only  asserted  exemption 
from  liability  for  damage  occasioned  by  delays  from  storms,  or 
from  the  want  of  special  despatch  in  the  transportation,  or  for  dam- 
ages to  any  article  after  its  arrival  at  its  place  of  destination  and 
delirery  in  the  company's  warehonses  or  depots  ;  and  as  there  waa 
no  pretense  that  the  damage  complained  of  in  this  case  arose  from 
delay  by  reason  of  a  storm  or  from  the  want  of  special  rlespatchy 
or  that  it  occurred  after  the  arrival  of  the  property  alleged  to  haTO 
been  damaged  at  its  point  of  destination  and  after  it  was  unloaded 
in  the  warehouses  or  depots  of  the  company,  there  was  no  room  for 
such  an  element  in  the  case,  and  hence  there  is  no  necessity  to  con- 
lider  the  further  question  as  to  whether  the  contract,  having  been 
made  in  Oeorgia,  could  be  controlled  by  our  act  of  1864  forbid- 
ding railroad  companies  from  limiting  their  common-law  liability 
by  notice  or  by  special  contract.  There  are,  however,  two  casea 
which  distinctly  decide  that  railroad  companies  are  not  liable  aa 
common  carriers  in  the  transportation  of  live  stock.  The  Michigan 
Souiliem  and  Northern  Indiana  Railroad  Company  v.  McDonaugh^ 
21  Mich.  165 ;  s.  c,  4  Am.  Rep.  466 ;  and  the  Lake  Shore  and 
•  Michigan  Southern  Railroad  Company  v.  Perkins,  25  Mich.  329  ; 
8.  0.,  12  Am.  Rep.  275.  While  the  reverse  is  held  in  the  following^ 
cases  :  Smith  v.  New  Haven  and  Northampton  Railroad  Company, 
12  Allen,  531  ;  Kansas  Pacific  Railroad  Company  v.  Reynolds^  S 
£aDS.  623 ;  Kansas  Pacific  Railroad  Company  v.  Nichols,  9  id. 
235 ;  8.  0.,  12  Am.  Rep.  494 ;  Clarke  v.  Rochester  and  Syracuse 
Railroad  Company,  14*  N.  Y.  570  ;  to  which  may  be  added  the  case 
of  77ie  Great  Western  Railway  Company  v.  Blower,  2  Eng*  Bep. 
700. 

In  the  case  of  the  Michigan  Southern  and  Northern  Indiana  Railr- 
road  Company  v.  McDonough,  the  conclusion  reached  that  a  rail- 
road company  is  not  liable  as  a  common  carrier  in  the  transportation 
of  live  animals  is  sought  to  be  suststined  by  argument  as  well  as  by 
authority  ;  but  in  our  judgment  the  cases  cited  do  not  sustain  snch 
conclusion,  although  some  remarks  of  some  of  the  judges,  in  thoso 
cases,  may  justly  be  regarded  as  pointing  in  that  direction.  Nor  ia 
the  argument  any  more  satisfactory.  The  learned  judge  who  de- 
livered the  opinion  of  the  court  says  :  "  For  the  purposes  of  thia 
case,  it  maybe  assumed  that  this  company,  by  their  charter  and  act 
of  consolidation,  are  required  to  take  upon  themselves  the  business 
of  common  carriers,  and  to  transport,  as  such,  all  such  property 
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tendered  to  them,  for  that  purpose,  as  was  usually  transported  by 
nilroads,  as  common  carriers,  at  the  date  of  the  charter  of  tha 
Michigan  Southern  Railroad  Company,  in  1846,  and  any  other  kind 
ef  property  which,  in  the  progress  of  invention  and  business,  might 
be  tendered  for  such  carriage,  which  should  not  from  its  nature  im- 
pose risks  of  a  different  character,  or  require  an  essentially  different 
mode  of  managing  their  road,  or  the  incurring  of  extra  expenses  on 
account  of  the  different  character  of  such  new  kinds  of  property. 
But  the  transportation  of  cattle  and  lire  stock,  by  common  carriers, 
by  land,  was  unknown  to  the  common  law  when  the  duties  and  re* 
sponubilitl^s  of  common  carriers  were  fixed^  making  them  insurers 
against  all  losses  and  injuries  not  arising  from  the  act  of  Ood  or  of 
the  public  enemies.  These  responsibilities  and  duties  were  fixed 
with  reference  to  kinds  of  property  involving  in  their  transportation 
much  fewer  risks  and  of  quite  a  different  kind  from  those  which  are 
incident  to  the  transportation  of  live  stock  by  railroad."  And 
after  pointing  out  the  manner  in  which  the  risks  would  be  increased^ 
and  the  necessity  for  the  railroad  company  to  incur  additional  ex- 
penie  to  secure  the  safe  transportation  of  such  property,  he  com- 
eludes  that  the  common-law  rule  of  liability  cannot  be  applied  to 
the  transportation  of  live  animals.  The  fault  of  this  argument 
seems  to  us  to  consist  in  assuming  that  the  common-law  rule  was 
framed  with  reference  to,  and  was  applicable  only  to,  the  transporta- 
tion of  such  articles  as  common  carriers  were  in  the  habit  of 
transporting  at  the  time  such  rule  became  a  part  of  the  law,  whereas 
we  think  the  true  view  is  that  this  rulo  grew  out  of  the  nature  af 
ike  buiinesSf  and  was  based  upon  considerations  of  public  policy,  by 
which  it  was  thought  necessary  that  such  business  should  be  gov- 
erned. The  supposed  necessity  for  the  rule  grew  out  of  the  fact 
that  the  carrier  was  intrusted  with  the  exclusive  custody  and  con- 
trol of  the  goods,  it  did  not  matter  of  what  kind  or  nature,  of 
another,  for  a  special  purpose,  to  wit:  to  be  transported  from  one 
{dace  to  another.  Whether  a  person  was  a  common  carrier  or  not 
depended  solely  upon  whether,  by  his  acts  or  declarations,  he  held 
himself  out  to  the  world  as  such,  and  not  upon  the  kind  of  property 
that  he  carried.  One  definition,  in  the  elementary  books,  of  a  com« 
Bion  carrier  will  show  that  his  character  as  such  did  not  depend 
upon  the  kind  of  goods  which  he  carried,  but  solely  upon  whether 
he  held  himseU  out  to  the  world  as  a  person  who  was  engaged  in 
caiTying  property  of  others  >  not  property  of  a  particular  kind,  but 
Vol.  XXX— 3 
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Qf  aDy  kindy  from  place  to  place  for  hire.  Take  the  detinition  given 
by  Kent:  ^^  Common  carriers  are  those  persons  who  undertake  t^ 
carry  goods  generally,  and  for  all  people  indifferently,  for  hire,  and 
with  or  without  a  special  agreement  as  to  price."  Or  that  given  by 
Story  in  his  work  on  Bailments;  '^One  who  undertakes,  for  hire  or 
reward,  to  transport  the  goods  of  such  as  choose  to  employ  him^ 
from  place  to  place. "  We  find  here  no  intimation  whatever  that  the 
question  as  to  whether  a  person  occupies  the  position  of  a  common 
carrier  depends  upon  the  kindd  of  goods  which  he  carries,  but  solely 
upon  whether  he  is  engaged  in  the  business  of  carrying  goods  genera 
ally  from  one  place  to  another  for  hire.  Then,  the  mOtnent  one's 
character  as  a  common  carrier  becomes  established,  the  rule  applir 
cable  to  such  business  must  necessarily  be  applied.  It  seems  to  us 
that  the  argument  used  in  the  Michigan  case,  carried  to  its  legiti^ 
mate  results,  would  leave  yery  little  scope  for  the  operation  of  the 
common-law  rule.  For  in  this  age,  when  by  the  progress  of  inyen* 
tion  and  discovery  and  the  development  of  the  natural  resources  of 
the  country,  many  new  and  different  kinds  of  articles  are  being 
constantly  added  to  the  large  mass  requiring  transportation,  such  f 
limitation  of  the  common-law  rule  as  that  contended  for  would 
open  an  endless  source  of  litigation  by  practically  abrogating  the 
rule,  which  the  wisdom  of  ages  has  found  to  be  the  most  suitable,  for 
determining  the  liability  of  persons  engaged  in  the  transportation 
of  the  goods  of  others  from  place  to  place  for  hire.  For  as  each 
new  article  was  introduced,  it  would  become  necessary  to  inqnirfc 
whether  its  nature  was  such  as  to  increase  the  risks  incurred  in  its 
transportation.  That  the  common-law  rule  had  its  origin  in  conV 
aiderations  of  public  policy  springing  from  the  nature  of  the  busF- 
jiess  in  which  the  carrier  was  engaged,  unaffected  by  the  natare  of 
the  articles  handled  in  the  conduct  of  such  business,  is  apparent 
trom  the  reasons  given  in  defense  of  the  rule  against  what  has  bee* 
supposed  by  some  to  be  its  undue  harshness.  -  See  Story  on  BailniL 
§  490  ;  Smyrl  v.  NioloUy  2  Bail.  422.  The  case  of  the  Lake  Shon 
and  Michigan  SotUhem  Railroad  Company  v.  Perkins,  having  been 
decided  in  accordance  with  and  in  fact  based  upon  McDonougKh 
pose,  supra,  which  we  have  just  been  considering,  no  extended 
Examination  of  it  is  necessary.  ) 

It  is  to  be  .observed  that  the  decisions  in  these  two  cases  are  in 
apparent  conflict  with  the  decision  in  another  Michigan  case  —  TVs 
Oreat  Western  Railway  Company  r,  Hawkins,  18  Mich.  427;  adi 
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Although  an  effort  is  made  in  both  cases  to  reconcile  or  account  for 
fuch  apparent  conflict,  yet  we  must  confess  that  the  effort  does  not 
itrike  us  as  successful  in  either  case.  These  Michigan  decisions 
may  possibly  be  accounted  for  by  what  is  said  of  them  by  Yai/EN* 
TiNB,  J.,  in  The  Kansas  Pacific  Railway  Company  v.  NicholSy  9 
Sans.  235  ;  s.  c,  12  Am.  Bep.  496  :  '*'  In  Michigan,  since  Aprils 
1870,  railroads  hare  not  been  public  purposes  or  public  uses  in  the 
sense  that  they  are  such  in  other  States  of  the  Union.  In  that 
State  they  are  strictly  private  purposes  or  uses.  People  v,  Salem, 
20  Mich.  452 ;  s.  c,  4  Am.  Rep.  400.  The  Supreme  Court  of  that 
State  says  that '  they  (railroad  companies)  are  public  agents,  in  the 
tame  sense  that  the  proprietors  pf  many  other  kinds  of  X)riyat9 
business  are,  and  not  in  any  other  or  different  sense.  Our  policy  iii 
that  lespect,'  says  the  court,  *  has  changed.  Railroads  are .  no 
longer  public  works,  but  are  private  property.'  Railroads  in  Michi- 
gan seem  from  that  decision  to  be  such  private  corporations  as, are 
^escribed  in  the  case  of  Leavenworth  Co,  v.  Millery  7  £ans; 
$24.  If  they  are  such  private  corporations  as  are  there  described^ 
pf  course  they  have  a  right  to  be  common  carriers  of  just  such 
property  as  they  choose — no  more  and  no  less.  This  is  not  so  ixx 
Kansas.  The  railroads  of  Kansas  are  organized  upon  a  different 
basis.  In  Kansas  they  are  endowed  with  ^  quasi  public  as  well  as 
private  character.  In  Kansas  they  are  aio  far  public  that  the  soVr 
ereign  power  of  eminent  domain  may  be  exercised  for  their  benefit, 
and  they  are  so  far  public  that  other  public  aid  may  be  extended 
po  them."  What  is  here  said  of  railroads  in  Kansas  is  in  many 
respects  true  of  railroads  in  South  Carolina.  We  are  not  inclinedi 
therefore,  to  f oUow  the  decisions  in  these  two  cases  from  Michigan, 
l^ut^  on  the  contrary,  we  think  the  rule  is  correctly  stated  in  Smith 
V.  New  Havefi  and  Northampton  Railroad  Company,  12.  Allen 
(Mass.)  531,  and  is  well  supported  by  reason  as  well  as  by  authority. 
The  rule  as  there  stated  is  this:  ''The  common-law  liability  of  a 
carrier  for  the  delivery  of  live  animals  is  the  same  as  that  for  the 
delivery  of  merchandise.  To  this  general  rule  there  is  an  apparent 
exception,  supported  by  authority  which  we  adopt,  that  the  liability 
of  the  carrier  does  .not  extend  to  injuries  caused  by  the  peculiar 
character  and  propensities  of  the  animals  to  themselves  or  each 
dther.''  But  as  the  learned  judge  proceeds  to  show,  this  exception 
IS  more  apparent  than  real,  for  while  the  common -law  rule,  as  ordi* 
narily  stated,  is  that  the  carrier  is  liable  for  all  lossps  except  those 
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occasioned  by  the  act  of  God  or  of  the  public  enemy,  yet  the 
principle  of  this  exception,  or  more  properly  speaking,  addition,  to 
the  common-law  rule,  as  usually  stated,  has  always  been  recognized 
as  a  part  of  such  rule.  For  example:  The  carrier  was  not  liable 
under  the  common-law  rule  for  the  natural  and  ordinary  decay  of 
fruits  or  vegetables,  for  the  eyaporation  of  liquids,  or  for  any  other 
damage  caused  by  the  inherent  infirmity  of  the  article  carried.  So» 
too,  the  carrier  would  not  be  liable  under  that  rule  for  damages 
occasioned  by  the  inherent  character  or  propensities  of  the  animal& 
Story  on  Bail.,  §§  492  and  576 ;  Ularh  t.  Rochester  and  Syracus0 
Railroad  Company,  14  N.  Y.  670,  and  Evans  y.  Fitchburg  RaiU 
road  Company,  111  Mass.  142;  8.  c,  15  Am.  Rep.  19;  The  Gh-eai 
Western  Railway  Company  v.  Blower,  2  Eng.  Rep.  700.  As 
to  the  fifth  request,  we  find  nothing  in  the  pleadings  or  the  evi- 
lence  which  would  warrant  such  a  charge.  The  defendant  set  up 
no  counter-claim  for  freight,  and  perhaps  if  it  had,  the  reply  might 
have  been  that  the  freight  had  been  paid.  The  defendant's  own 
evidence  showed  that  it  was  not  entitled  to  freight  for  forty-two 
head  of  horses  at  three  dollars  and  a  half  per  head,  as  claimed  in 
this  request,  but  at  most,  to  only  sixty  dollars,  the  rate  for  the  two 
cars  used.  It  may  be  that,  under  the  principles  established  by  the 
cases  of  Ewart  v.  Kerr,  Rice,  203,  and  Dyer  v.  Tlie  Orand  TVunh 
Railway  Company,  42  Yt.  441  ;  s.  c,  1  Am.  Rep.  350,  upon  proper 
allegations,  supported  by  sufficient  proof,  the  defendant,  in  a  case 
like  this,  might  be  entitled  to  a  deduction  for  freight,  but  in  the 
case  as  presented  to  us  we  see  no  warrant  for  such  a  charge  as  that 
asked  for. 

We  are  unable  to  discover  any  error  in  the  refusal  of  the  Gircnit 
judge  to  charge  as  requested,  and  the  motion  is,  therefore,  dismissed* 

WiLLABD,  C.  J.,  concurred. 
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(9  8.  C.  80.) 

ffabeoM  carpus  — judgment  voidable  or  void, 

Althoagh  a  prisoner  oonvicted  of  assauU  with  intent  to  kill  cannot  lawfully 
be  Bentenoed  to  confinement  in  tlie  penitentiary  at  bard  labor,  sach  senteno^ 
ia  not  void,  bat  only  voidable,  and  relief  can  be  obtained  only  by  appeal 
and  not  by  habeoi  corpu$. 
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1)ETIT10N  for  a  writ  of  habeas  corpus.    The  opioioQ  states  the 
.    facts. 

Monieiih  and  Ore&n^  for  petitioner* 

4 

The  Solicitor,  contra. 

HiSKELLy  A.  J.  The  prisoner  was  tried  at  Columbia  Fall  Tenn» 
1875,  and  conyicted  of  assault  with  intent  to  kill.  The  presiding 
judge  thereupon  sentenced  him  to  confinement  in  the  State  peniten- 
tiary, at  hard  labor,  for  four  years,  and  the  petitioner,  under  a  writ 
of  habeas  corpus,  now  seeks  a  discharge  upon  the  ground  that  the 
pnnisbment  imposed  by  the  sentence  is  not  authorized  by  law.  In 
the  case  of  ?%«  State  v.  fford,  8  S,  G.  84,  for  assault  with  intent 
to  kill,  it  has  recently  been  decided,  on  appeal  (opinion  by  Moses, 
C.  J.),  that  the  offense  is  not  punishable  by  confinement  in  the  State 
penitentiary.  Does  such  error  of  law,  in  the  judgment  by  virtue 
ef  which  this  prisoner  is  detained,  render  the  judgment  of  the 
eonrt  void  ?  U  it  does  not,  the  prisoner  cannot  be  discharged. 
Says  Chief  Justice  Mabshall  :  '^  An  imprisonment  under  a  judg* 
ment  cannot  be  unlawful  unless  that  judgment  be  an  absolute 
nullity,  and  it  is  not  a  nullity  if  the  court  has  general  jurisdiction 
ef  the  subject,  although  it  should  be  erroneous.''  Ex  parte  Wat^ 
kins,  3  P^t  193. 

A  judgment  may  be  voidable  and  yet  not  void.  When  voidable, 
the  remedy  is  by  appeal  —  **  the  only  mode  of  reviewing  a  judg- 
ment or  order  in  civil  or  criminal  action."    R  S.  654,  §  349. 

When  void,  and  it  affects  the  liberty  of  a  person,  relief  hj  furbeas 
corpus  may  be  had.  Upon  that  distinction  all  the  ciises  rest ;  and 
although  the  distinction  may  sometimes  be  finely  drawn  and  judges 
may  differ  as  to  the  character  of  the  particular  process  under  which 
a  prisoner  is  detained,  they  all  concur  in  the  principle  above  stated. 
If  the  court  has  general  jurisdiction  of  the  subject  an  erroneous 
judgment  is  voidable.  If  the  court  has  not  such  jurisdiction  its 
judgment  is  void.  *^  Where  a  court  of  record  has  jurisdiction  of 
the  subject-matter  and  the  party,  its  judgment,  though  erroneous, 
must  stand  until  rescinded  by  the  proper  tribunal ;  *  *  *  its 
order  must  avail  until  reversed  in  the  mode  '  provided  by  law, 
which,  under  our  practice,  is  by  appeal.' "  In  re  Stokes,  5  S.  0. 
71 ;  Ex  parte  Watkins,  8  Pet  206;  Efboft  v.  Ptersoll,  1  id.  340. 

In  Brennan  and  Oalen^s  case  it  was  submitted  that  the  imprison- 
ment was  by  virtue  of  a  sentence  contrary  to  law. 
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' Lord  DxNMAirr 0.  J^  aaid  :  ''We  thinks  however,  the  ooart 
haying  competent  jurisdiction  to  try  and  panish  the  ofiCenBe,  and 
the  sentence  being  anrcYorsed^  we  cannot  assame  that  it  is  invalid 
or  not  warranted  by  law,  or  require  the  authority  of  the  ooart  to 
pass  the  sentence  to  be  set  out  by  the  jailer  upon  the  return.  We 
are  bound  to  assume,  ^liia  faei»i  that  the  unreversed  sentence  of 
a  court  of  competent  jurisdiction  is  correct ;  otherwise,  wo  should^ 
in  effect,  be  constituting  ourselves  a  court  of  appeal,  without  thei, 
power  to  reverse  the  judgment''    59  E.  G.  L.  492.  j 

'  In  BethetTs  case  ^*  it  was  held,  j^er  curiam,  that  the  commitmenti 
was  naught,  first,  because  it  was  not  to  the  sheriff,  who  is  the  lega]| 
and  immediate  officer  to  every  court  ot  oyer  and  terminer;  second,! 
because  the  word  cammiititur  is  necessary  to  the  form  of  a  legal; 
commitment  Then  the  question  was  whether  he  could  be  dis4 
barged,"  and  it  was  said  :  .  *'  Where  a  commitment  was  without  tk 
cause,  a  prisoner  may  be  delivered  by  habeas  corpus ;  but  where^ 
there  appears  to  be  a  good  cause,  (ind«a  defect  only  in  the  form  ot 
the  commitment,  as  in  this  case,  he  ought  not  to  be  discharged. **; 
And  as  to  the  other  matter,  they  said  ''that  though  the  commit^ 
ment  ought  in  strictness  be  to  the  sheriff,  yet  a  jailer  is  a  knowo^ 
officer  in  law,  and  his  custody  is  the  custody  of  the  sheriff  to  many^ 
purposes ;  therefore,  let  him  bring  his  writ  of  error,  for  we  will  nol^ 
discharge  him  on  the  habeas  corpus.'^    1  Salk.  348. 

,  The  petitioner  claims  that  his  sentence  Should  have  been  confine-i 
ment  in  the  county  jail,  and  not  in  the  penitentiary.  The  same 
reasoning  applies  as  in  BetheWs  case. 

'  The  cases  Rex  v.  Ellis,  5  B.  &  0.  395,  and  Rexy. Bourne,  7  AA^ 
&  Ell.  58,  were  carried  up  by  a  writ  of  error,  and  not  applicable^ 
The  other  cases  relied  on  were  decided  and  the  prisoners  discharge4 
either  upon  the  ground  that  the  court  had  not  originally  jurisdic- 
tion of  the  case,  or,  as  in  the  case  Ex  parte  Lange,  18  Wall.  163^ 
and  the  Tweed  case,  60  N.  Y.  559;  8.  c,  19  Am.  Bep.  211;  wher^ 
the  sentence  had  been  passed  and  executed,  and  the  court  passed  ^ 
second  sentence  under  the  same  verdict,  on  the  ground  that  "  th^ 
power  of  the  court  was  exhausted"  and  that  its  second  sentence 
was  null  and  void.  It  is  unnecessary  to  consider  the  case  of  D$ 
Hay,  3  S.  G.  564,  as  the  principle  upon  which  this  decision  resti 
is  not  concluded  by  that  ease.  ^^ 

The  motion  to  discharge  the  prisoner  is  refused. 

WiLLABD,  0.  J.,  and  MoIveu,  A.  J.,  concurred.      *  * 

Motion  refusetL 
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WlLXIKOTOH,    BTa,   RaIIiROAD    GOMPAKY    Y.    ObXBKTILLB,   BTOy 

RauiBOad  Oompaitt. 
<•  8.  a  an.) 

Omtnet — carrier — attion  ty  &ne  against  another  eanneeUng^  for  faOure  ta, 

deUicer  goode  to  carry, 

h  the  sbMnoe  of  any  dontiaet  between  the  owners  of  two  connecting  ndlroads, 
one  cannot  maintain  an  action  against  the  other  for  failing  to  ship  cotton 
orer  the  plaintiffe'  road-  which  the  other  road  had  transported  to  the  point' 

.  of  connection ;  and  the  fact  that  the  owners  of  the  cotton  had  contracted 
with  the  plaintiff  to  ship  the  cotton  oyer  its  road  does  not  give  it  a  right  of 
action  against  the  defendant. 

ACTION  for  damages  for  failure  to  deliver  goods  to  carry.     The 
opinion  states  the  facts.     The  plaintiffs  had  judgment  on 
demnrrer. 

Rxoriy  for  appellant. 

MeUany  CkarnhBrlain  &  Wingaie,  contra. 

McItsb,  a.  J.    This  action  was  brought  to  recover  damages 
alleged  tdiave  been  sustained  by  .the  plaintiffs,  the  owners  of  a 
ailroad  running  from  Augusta,  Ga.,  to  Columbia,  S.  C,  and  thence 
to  Wilmington,  N.  C,  by  reason   of  the  refusal  of  the  defendants, 
the  owners  of  a  railroad  running  from  Greenville  to  Columbia,  S. 
C,  to  deliver  to  the  plaintiffs  836  bales  of  cotton,  shipped  by  sun^^ 
dry  persons  along  the  line  of  the  Greenville  and  Columbia  Bailroad 
imd  consigned  to  various  perdons  in  the  city  of  New  York.     The^ 
bills  of  lading  given  by  defendants  to  the  shippers  specify  that 
the  cotton  was  to  be  forwarded  by  the  Atlantic  Coast  Line — a 
tiirough  conpecting  line  to  the  city  of  New  York,  of  which  the 
plaintiffs'  road   forms  a  part.    Xha  damage  claimed  is  the  amount 
of  freight  which' the  plaintiffs  would  have  been  entitled  to  if  the 
cotton  had  been  tratisported  over  their  road  and  also  the  freight 
which  would  have  been  earned  by  the  other  connecting  links,  for 
which  it  is  alleged  the  plaintiffs  are  liable  according  to  the  custom 
of  dealing  among  railroad  companies.    The  defendants  demurred- 
upon  the  ground  that  the  complaint  does  not  state  facts  sufficient 
Vt constitute  a  cause  of  action,  and  the  Circuit  judge  having  sus- 
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tained  the  demurrer,  the  plaintiffs  daly  excepted  and  now  bring' 
this  appeal. 

It  will  bo  observed  that  while  the  complaint  does  not  present  ttio 
case  of  an  action  ex  contractu,  it  is,  and  must  necessarily  be,  founded 
npon  or  grow  oat  of  the  contract  evidenced  by  the  bills  of  lading; 
for  without  such  contract  the  plaintiffs  would  have  no  more  cause 
of  complaint  than  they  would  that  every  bale  of  cotton  or  other 
article  brought  to  Columbia  by  the  defendants  for  transportation  to 
Kew  York  was  not  shipped  by  their  trains.  In  order  to  maintain 
this  action  the  plaintiffs  are  bound  to  show  not  merely  that  they 
have  sustained  damage  or  loss  by  the  acts  or  omissions  of  the  de- 
fendants, but  they  must  also  show  that  such  damage  or  loss  has 
been  the  result  of  the  violation  of  some  legal  right  of  the  plaintiffs^ 
Kow,  in  this  case  the  damage  or  loss  complained  of  is  the  withhold- 
ing the  cotton  from  shipment  by  the  plaintiffs'  trains;  but  where 
is  the  legal  right  which  has  been  violated?  If  it  exists  at  all,  it 
must  necessarily,  as  we  have  seen,  be  founded  on  the  contract  con- 
tained in  the  bills  of  lading  ;  for  unless  the  plaintiffs  have  a  legal 
right  to  have  all  the  cotton  brought  to  Columbia  by  the  defendants 
for  shipment  to  New  York  shipped  by  their  trains,  which  of  course 
is  not  protended,  then  there  is  no  conceivable  reason  why  they  can 
claim  the  legal  right  to  have  this  particular  cotton  so  shipped  ex- 
cept by  virtue  of  such  contract.  But  the  obligations  which  the 
defendants  incurred  and  the  duties  which  they  owed  by  reason  of 
that  contract  were  to  the  shippers  and  not  to  the  plaintiffs.  Uenoe 
the  legal  right  acquired  by  that  contract  inured  to  the  shippers  and 
not  to  tlio  plaintiffs. 

This  is  clear,  from  the  fact  that  tho  shippers  alone  could  release 
the  defendants  from  tho  obligations  incurred  by  that  contract,  and 
might,  at  any  time,  with  tho  consent  of  the  defendants,  vary  or 
modify,  or  even  abrogate,  the  contract,  without  any  regard  to  the 
consent  or  the  wishes  of  the  plaintiffs.  If  then,  the  plaintiffs  are 
compelled  to  base  their  action  upon  such  contract  or  upon  the 
damages  which  they  have  sustained  by  reason  of  the  violation  of 
the  obligations  or  duties  which  the  defendants  thereby  assumed,  the 
only  question  remaining  is,  can  the  plaintiffs,  who  are  not  parties  or 
privies  to  such  contract,  maintain  this  action  ?  Clearly  they  can- 
not; for  whether  the  action  be  brought  directly  upon  the  contract 
or  is  in  the  nature  of  an  action  on  the  case  for  damages  sustained 
by  reason  of  its  breach,  it  is  plain,  both  on  principle  and  authoritj^ 
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that  the  action  cannot  be  maintained  except  by  those  who  ara 
either  parties  or  privies  to  such  contract. 

In  3  Addison  on  Torts,  11,  12,  it  is  said:  '^It  is  essential 
that  the  thing  complained  .of  should  be  legally  wrongful  as 
vegards  the  party  complaining, —  that  is,  it  must  prejudicially 
affect  him  in  some  legal  right ;  merely  that  it  has  done  him  harm 
is  not  enough.  **  And  at  page  13,  he  says  :  '^  Whenever  an  action 
^  tort  is  founded  on  contract  *****  the  plaintiff  who 
brings  the  action  must  be  a  party  to  the  contract,  for  no  person 
^D,  in  general,  sue  m  respect  of  a  tort  founded  on  contract  who 
was  not  a  party  or  privy  to  and  could  not  have  been  sued  upon  the 
contract.'' 

In  Clancy  v.  Byrne,  56  N.  T.  129;  s.  o.,  15  Am.  Bep.  391,  which 
was  an  action  to  recover  damages  sustained  by  the  plaintiff  in  the 
loss  of  his  horse,  occasioned  by  a  rotten  plank  in  a  pier,  brought 
against  the  defendant,  the  lessee  of  the  pier,  who  had  covenanted 
with  his  landlord  to  make  all  necessary  repairs,  and  had  sublet  the- 
pier  to  a  third  person,  the  court,  while  intimating  that  the  defend- 
ant might  be  liable  upon  other  grounds,  uses  this  language  :  ''  This 
is  not  an  action  upon  the  covenant  of  the  defendant.  *  *  *  * 
If  it  were  an  action  upon  the  covenant  it  could  not  be  maintained. 
The  plaintiff  is  not  a  party  thereto,  nor  in  privity  therewith;  nor 
can  this  action  be  maintained  as  one  of  tort,  founded  upon  a  breach 
-of  the  covenant  Doubtless  where  a  covenant  creates  a  duty  a 
neglect  to  perform  that  duty  is -a  ground  of  action  foe  tort  But 
whenever  a  wrong  is  founded  upon  a  breach  of  contract,  the 
plaintiff  suing  in  respect  thereof  must  be  a  party  or  privy  to  the  con- 
tract, else  he  fails  to  establish  a  duty  toward  himself  on  the  part  of 
ihe  defendant  and  fails  to  show  any  wrong  done  to  himself." 

In  Oray  v.  Oiiolengui,  12  Bich.  108-9,  Withers,  J.,  in  deliver- 
ing the  opinion  of  the  court,  says :  **  Whenever  redress  is  sought 
ior  an  injury  arising  out  of  a  breach  of  a  contract,  whether  the 
action  be  conceived  in  form  ex  contrctctu  or  ex  delicto^  some  privity 
4ji  contract  must  limit  the  range  of  a  plaintiff  in  seeking  those 
who  are  liable  to  him/'  See  also  Wviterboitom  v.  Wright.  10  M*  & 
W.  109,  and  the  other  authorities  cited  in  respondent's  brief. 

We  are,  therefore,  unable  to  perceive  any  error  in  the  decision  of 

the  Circuit  judge. 

The  motion  is  dismieeed. 

WiLLARD,  C.  J.,  and  Haskbll,  A.  J.,  concurred. 
Vol.  XXX  -  4 
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Williams  t.  Vajtob. 
(i  8.  a  tM.) 

Damagsi — when 


V.ftH  agreed  to  eonsign  and  ship  to  W.  &  Co. /MM)  balea  of  eotton,  to  be  sold 
•  by  them  aa  cotton  facton,  on  oommiBsion,  and  to  pay  aa  liquidated  damageir 
.  |8  per  bale  for  every  bale  of  cotton  less  than  000  bales  which  they  might 

fail  to  consign  and  riiip  to  them  as  stipulated.    Sdd,  that  the  |8  per  bale 

was  liquidated  damages.    {See  note, p.  28.) 

A  GTION  for  foreclosure  of  a  mortgage  executed  aa  collateral  to 
j\  a  contract,  by  which  defendants  agreed  to  consign  and  ship  to 
plaintiffs  five  hundred  bales  of  cotton,  to  be  sold  by  them  as  cottoa 
factors  upon  commissions  of  two  and  a  half  per  centum,  and  to  pay 
as  liquidated  damages  two  dollars  for  each  and  eyery  bale  of  cotton 
less  than  five  hundred  bales  which  they  might  fail  to  consiij^  and 
•hip  to  them  as  stipulated. 

Burt  A  Oraydon,  for  appellants. 
Oofhran  and  McOowan  di  Parker y  contra. 

WiLLABD,  G.  J.  The  next  question  arises  on  the  language  of 
the  contract  immediately  following  the  agreement  to  consign  500* 
bales  of  cotton,  which  is  as  follows  :  ^*  And  to  pay  as  liquidated 
damages  two  dollars  for  each  and  every  bal6  of  cotton  less  than  500 
bales  which  they  might  fail  to  consign  and  ship  to  them  as  stipu- 
lated." 

The  right  of  parties  to  a  contract  to  fix  the  amount  of  damages, 
in  their  nature  unliquidated,  by  an  agreed  sum  or  rate  of  damages 
is  fully  recognized  by  all  the  authorities.  This  does  not  apply  t& 
cases  where  the  damage  is  fixed  by  law,  as  in  case  of  damages  in 
failure  to  pay  money  stipulated,  because  in  these  cases  the  damage 
is  not  in  its  nature  unliquidated,  but  the  rule  of  damages  is  fixed 
with  regard  to  considerations  of  public  policy.  It  will  not  be 
necessaiy  to  consider  the  various  exceptions  depending  on  the 
same  general  principle  above  stated,  as  they  do  not  affect  the 
present  case. 

In  cases  where  the  parties  are  at  liberty  to  fix  the  measure  of 
damages  by  an  agreed  sum  or  rate,  the  question  is  one  of  inteni 
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merely.  When  the  partiea  declare  that  the  sum  or  rate  fixed  shall 
be  deemed  liquidated  damages^  and  the  ease  is  one  in  which  they 
are  at  hberty.BO  to  declare^  each  <kclaratio&  mnst  stand  unless, 
inconsistent  with  other  parts  of  the  same  instmment  or  unreason- 
able  in  itself. 

In  inquiring  whether  it  is  reasonable  it  is  not  necessary  to  ask 
vbether  it  is  wise  or  considerate,  but  whether  it  is  in  conflict  with 
tbe  principles  and  practices  that  govern  transactions  of  a  like  na-^ 
tnre.  This  certainly  cannot  be  affirmed  of  the  present  stipulation* 
It  does  not  fix  a  round  sum  incapable  of  adapting  itself  to  the 
degree  of  failure  to  perform,  but  a  rate  by  which  a  greater  or  lesa^ 
fiulnre  might  be  measured.  We  cannot  say  from  any  thing  before 
iis  that  that  rate  is  either  more  or  less  than  the  actual  damage  thai^ 
ooald  be  proved.  We  have  a  measure  of  damage  in  part  in  the 
agreed  rate  of  commissions,  but  we  cannot  say  from  tbe  record  that^ 
there  was  no  other  measurable  element  of  value  to  the  plaintiffs  in 
the  consignments  of  eottcn  than  the  commissions  tp  be  earned. 
Oeneral  experience,  if  we  could  resort  to  it,  would  lead  to  an  oppo- 
nte  conclusion^ 

It  was  perfectly  reasonable,  in  providing  for  further  mercantile 
transactions  that  might  be  interrupted  by  unforeseen  circumstan6es,| 
that  the  partied  should  fix  a  rule  of  liability  by  meai^  of  which,  in! 
ease  of  &ilure  to  {>erform,  their  accounts  might  be  adjusted  with- 
oat  the  necessity  of  a  lawsuit. 

.  When  the  con  tracts  according  to  its  intention,  is  one  of  liquidated* 
damages,  it  becomes  necessary,  before  applying  such  rule  of  damage,!. 
\o  inquire  whether  the  breach  and  the  damage  in  any  particular 
ease  is  of  the  kind  in  the  contemplation  of  the  parties  in  fixing  the^ 
pleasure  of  liability.  While  many  cases  have  arisen  where  thee 
lesulting  damage  has  been  found  so  essentially  different  from  that 
contemplated  by  the  parties  as  to  defeat  the  apparent  intent  of  th^l 
Contract  in  that  respect  (Hi^^m^on  v.  Meld,  14  Gray,  156),  the 
present  case  is  free  from  any  such  aspect  The  case  that  has  arisen, 
is  obviously  the  very  case  contemplated  by  the  parties  in  fixing  tbe 
Pleasure  of  liability  imposed.  We  find  nothing  to  prevent  the^ 
express  declaration  of  the  parties  in  this  respect  from  having  its^ 
foil  force  and  effect  ] 

The  plaintiffs  are  entitled  to  the  sum  stipulated  in  resi>ect  of  eachr 
bale  which  the  defendants  V.  ft  M.  failed  to  ship  in  accordance, 
with  their  contract,  in  addition  to  the  sum  already  referred  to.         > 
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.    The  decree  and  the  report  of  the  referee  must  be  set  aside  so  far 

as  they  conflict  with  the  foregoing  determinations  and  the  cause 

remanded  for  farther  proceedings  conformable  herewith. 

Remanded, 
McIyer,  a.  J.y  and  Haskell,  A.  J.,  concurred. 

NoTB  BT  TBB  Bbfobtbb.->  Fnm  the  learned  aismnent  of  the  appeUants*  counsel  In  tfalfr 
t^aae  we  derive  the  following  principles  of  law  dedudble  fh>m  the  cases  on  the  sabject  oC 
Uquidated  damsges,  which  we  belieye  correctly  stated: 

1.  That  the  Intention  of  the  parties  controls  the  particular  phraseology. 
•  t.  That  the  intention  must  be  ascertained  from  the  words  used. 

.  8.  That  the  disproportion  between  the  sum  to  be  paid  and  the  actual  damage  Is  not  to  bt 
eonddered  in  the  inquiry  whether  the  parties  intended  It  as  a  penalty  or  as  liquidated 
■damages.  If  the  intent  Is  dear. 

4.  That  when  the  Intention  Is  not  clear,  the  courts  Incline  to  conalder  the  sum  a  penslty, 
.  although  the  words  "  liquidated  damages  "  are  used.  In  cases  for  the  performance  of  ?ariout 
things  o^  different  degrees  of  importance. 

6.  That  the  instrument,  as  well  as  the  words,  may  be  consulted  in  ascertaining  the  inten- 
tton—  as  a  bond,  a  covenant,  etc. 

6.  That  the  word  **  penalty  **  and  the  context  may  control  the  meanlug  of  the  phrsss 
**  liquidated  damages,'*  and  the  latter  and  the  context  may  oontrol  the  word  '*  penalty." 

7.  That  the  phrase  **  liquidated  damages  **  has  a  meaning  as  definite  and  precise  as  the 
-word  **  penalty . " 

6.  That  the  early  Kngllsh  and  American  cases  have  been  modified  by  recent  decisioiis. 

0.  That  a  sum  agreed  to  be  paid  for  the  doing  or  not  doing  of  a  particular  a?t,  within  the 
power  of  the  party.  Is  always  liquidated  damages  or  an  alternative  agreement. 

Sedgwick  (Meas.  Dam.  [421] )  lays  down  the  following  rules:  *^Finl.  That  the  language  of 
the  agreement  is  not  concluslTe,  and  that  the  effort  of  the  tribunal  wUl  be  to  get  at  the 
true  Intent  of  the  parties,  and  to  do  justice  between  them.  In  England  there  seems  to  be 
.a  readier  disposition  to  uphold  the  liquidation  of  damages  than  In  this  country;  and  I  csn- 
«ot  but  express  my  opinion  that  the  courts  of  the  United  States  have  shown  an  nnwin 
reluctance  to  admit  the  agreement  as  conclusive  on  this  point.  If  the  purpose  is  clear 
there  seems  no  resson  to  hesitate  In  giviog  it  full  effect.  Second.  That  when  the  agreement 
Is  in  the  alternative  to  do  a  particular  thing  or  pay  a  given  sum  of  money,  the  court  wlB 
hold  the  falling  party  to  have  had  his  election,  and  compel  him  to  pay  the  money.  ThirtL 
That  in  case  of  an  agreement  to  do  some  act,  and  upon  failure,  to  pay  a  sura  of  money,  Uie 
court  will  look  into  the  Intent  of  the  parties ;  that  no  particular  phraseology  will  be  held 
to  govern  absolutely  ;  but  that  although  the  term  *  liquidated  damages  *  wHl  not  be  condu- 
■Ive,  the  phrase  'penalty*  Is  generally  so,  unless  contn»lled  by  some  other  very  strong 
consideration.  Fnurth.  That  if  the  sum  be  evidently  fixed  to  evade  the  usury  laws,  or  sny 
ather  statutory  provisions,  or  to  cloak  oppression,  the  courts  will  i«Ueve  by  treating  it  as  a 
penalty.  Consequently,  whenever  the  sum  stipulated  Im  to  be  paid  oi^the  non-payment  of 
a  leas  sum  made  payable  by  the  same  instrument.  It  wUl  always  be  held  a  penalty.  Fifth, 
That  when  independently  of  the  stipulation  the  danuiges  would  be  wholly  uncertain,  and 
Jncapable  or  veiy  difficult  of  being  ascertained  except  by  mero  conjecture,  then  the  dsm* 
ages  wUl  be  usually  considered  liquidated,  if  they  are  so  denominated  In  the  Instrument*^ 

Wood,  in  a  note  to  Mayne  on  Damages,  90B,  says:  '* To  summarise.  It  may  be  said,  that 
where  the  damages  are  uncertain,  and  not  su8oeptil>le  of  ready  ascertainment,  and  the  sum 
fixed  up5n  as  dam^pes  Is  not  unreasonable  or  unconscionable  In  view  of  the  probable  dam- 
age, and  from  the  whole  contract  and  the  surrounding  drcum.*tanres  such  appean  to  have 
been  the  intention  of  the  parties,  such  suras  will  be  treated  as  liquidated  damages;  but  vbea 
the  damages  are  certain,  and  susceptible  of  ready  ascertainment,  or  where  the  sum  fixed 
upon  is  out  of  all  proportion  with  the  probable  damages,  it  will  be  treated  as  a  penalty.'* 

In  Ctisdf^.  V.  Bolton,  8  C.  ft  P.  MO,  It  was  hdd  that  either  phrase,  ''penalty  **  or  "  Uqol- 
dated  damages,**  may  be  coiitroUed  by  some  other  strong  consideration;  ndther.  therefoft 
Is  absolutely  ooncfaistve.    But,  C.  J.,  also  said :  * '  The  law  In  relation  to  liquidated  daaap 
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Wm  has  always  been  in  a  state  of  great  vnoeitalntj.  This  has  been  occasioned  bj  Judges- 
Midearoffing  to  make  for  parties  a  better  contract  than  they  have  made  for  themselTes.** 
*A  ooart  has  no  more  authority  to  put  a  diflferent  construction  on  the  part  of  an  In- 
Mmmmt  ascertaining  the  damages  than  it  has  to  decide  oontraiy  to  any  other  of  ita- 


In  TaylocY.  Sandlfnrd,  7  Wheat.  18,  MabsbalLi  C.  J.,  said :  '*  In  general,  a  sum  of  money 
ia  gross,  to  be  paid  for  the  non-performance  of  an  agreement,  is  considered  as  a  penalty. 
It  will  not  of  course  be  considered  as  tlqutdated  damages,  much  stronger  is  the  penalty, 
vliers  it  is  ezpreasly  reserved  as  one.    The  parties  themselves  denominate  it  a  penalt^^ 
sad  it  woold  require  very  strong  evidence  for  this  court  to  say  that  the  words  of  the  parw 
ties  do  not  express  their  intention.  '* 

Where  the  words  are  dear  and  expUdt,  the  extravagance  of  the  sum  cannot  be  consld^ 
«Ml.  Bagley  v.  Peddle,  6  Kandf.  Ite.  *'  Where  the  intention  is  olear,  the  disproportion  of 
the  som  to  the  actual  damage  cannot  be  considered."  Bearden  v.  SmUh,  11  Rich.  690.  In 
Aifcln  V.  WSUiamA,  17  Wend.  447,  the  court  say  they  have  no  dispensaiy  power :  cannot 
tsqnire  whether  the  parties  acted  wisely  or  foolishly ;  parties  may  give  away  their  prop- 
erty and  the  court  cannot  interfere. 

Bat  where  the  words  "  liquidated  damages  "  are  not  employed,  the  tendency  is  to  regard 
the  sam  as  a  penalty.    ReOiy  v.  Jonem  1  Bing.  a03;  AjsUey  v.  Wddoti^  2  B.  ft  P.  846. 

In  AMley  v.  ITeldoTi,  9  B.  ft  P  946^  the  rule  is  laid  down  that  '*  when  the  agreement  con* 
tains  seteral  distinct  covenants  on  wliich  there  may  be  divers  breaches,  some  of  an  uncer- 
tain nature  and  others  certain,  with  one  entire  sum  to  be  paid  on  breach  of  performance^ 
Oe  cootract  will  be  treated  as  a  penalty."  *' When  it  is  agreed  that  if  a  party  do  such  »> 
partioBlar  thing  such  a  sum  shall  be  paid  him,  the  sum  stated  may  be  treated  as  liquidated 


Wb  rale  was  approved  in  SmUhr,  Smith,  4  Wend.  468,  in  which  a  bond  was  given  in  tba 
penalty  of  $10,000  not  to  practice  as  a  physician,  and  if  the  obligor  did,  that  he  should  pay 
ISOO  for  eveiy  month  that  he  so  practiced  —the  $10,000  held  a  penalty,  but  the  $600  liquid 


But  in  ^faMSon  v.  Beadle,  7  Johns.  7S,  Bbokson,  J.,  said:  **This  does  not  belong  to  th» 
dasB  of  cases  in  which  the  question  of  Uquidsted  damages  has  actually  arisen .  It  wHl  b» 
foond  in  most,  if  not  all,  of  those  cases  that  there  was  an  absolute  agreement  to  do  or  noi 
to  do  a  particular  act,  followed  by  a  stipulation  in  relation  to  the  amount  of  damages  ia 
esse  of  a  breach  " 

la  Beonfen  v.  Smith,  11  Rich.  5B0,  the  court  said :  "The  distinction  between  a  penalty 
sad  Uqnldated  damages  is,  that  theone  is  a  surety  for,  and  the  other  to  be  paid  in  lieu  of 
theacttobedone." 

Ia  a  note  to  Spencer  r,  2Vden,  6  Ck>w.  160,  the  learned  reporter  says:  **This  doctrine^ 
wliieh  converts  damages  i^yparently  stipulated  or  fixed  by  the  parties  into  a  penalty,  came- 
Ihan  the  civil  law,  through  the  Court  of  Chancery,  and  has  at  length  obtained  a  firm  hold 
hi  the  courts  of  common  law.  It  Is  obvious  that,  in  order  to  enforce  It,  courts  must  dJsre^ 
gard  the  particular  expressiona  of  the  parties  ;  for  the  moment  we  agree  that  a  party 
nay  \ty  calling  a  real  penalty  liquidated  damages,  or  throwing  it  in  the  form  of  an  alterna- 
tive in  a  contract,  or  substituting  its  payment  for  some  specified  default,  secure  the  whol* 
to  Umsdf,  without  regard  to  the  real  damages,  we  bring  back  the  oppressive  rule  of  the 
eommon  law.  The  griping  creditor  will  always  use  the  particular  form  or  phraseology  of 
eoatract  which  win  secure  him  his  pound  of  flesh,  unless  the  courts  Interfere  in  allcase^ 
sad  ten  him  that,  from  the  very  nature  and  essence  of  his  bond,  whatever  he  claims,  and 
io  whatever  shape  or  upon  whatever  footing,  if  it  be  In  truth  plainly  beyond  the  legal 
amount  of  damages,  so  far  it  shaU  be  no  more  than  nominal." 

Hence  he  conctudes  that  the  rule  laid  down  by  Mr.  Holt,  in  his  note  to  Barton  v.  Glooer, 
Holt's  N.  P.  Rep.  48,  is  the  true  one,  viz. :  **  Where  a  sum  of  money,  whether  in  the  name 
ef  a  penalty  or  otherwise,  is  introduced  in  a  covenant  or  agreement  merelyto  secure  tha 
•Ijojnient  of  a  collateral  ol^ect,  the  enjoyment  of  the  object  Is  considered  as  the  prind* 
pd  intent  of  the  deed  or  contract,  and  the  penalty  only  as  accessory,  and,  therefore,  only 
t»  secure  the  damages  really  incurred." 

Upon  the  dissolution  of  a  copartnership  at  law,  the  outgoing  partner  covenanted  not  te 
laterfere  with  the  dienta  of  the  late  firm,  or  carry  on  the  business  of  an  attorney 


130  .     80TJTH  CAROLINA,- 

WillUmB  ▼.  Vance. 

iWtthln  flffej  miles  of  a  plae«  named,  nor  In  any  respect  Infringe  that  covenant, 
•held  to  entitle  plaintiff  to  raooTerirtiole  amount  stlpolated.   Ctalmoortl^  ▼.  fltnitt,  1 
460. 

^,  In  K^nMe  ▼.  fhrren,  6  Blng«  141,  the  plaintiff  agned  to  pay  to  deftedant  iS8  8i.  aai 
6d.  per  night  for  performing  in  his  theater  for  four  seasons,  and  the  agreement  contained 
«  stipulation  for  the  payment  of  iSl,000  if  either  party  should  neglect  or  fail  to  ftiUU  the 
agreement,  and  the  said  sum  was  declared  by  the  parties  to  be  lUpitdated  daunoifacmdnol 
a  penotty.  Breach  that  defendant  refused  to  act  during  the  second  season,  and  plataitlir 
Hdalmed  £1,000.  Verdict  for  plaintiff  £190,  subject  to  a  motion  to  increase  the  verdict  to 
JS1,OQO  if  the  court  ^ould  adjudge  it  to  be  a  case  of  liquidated  damages.  The  vefdlci  held 
to  be  correct.  The  chief  justice,  in  dellTering  the  opinion  of  tlie  court,  eaid:  "  It  is  dilllcnlt 
to  suppose  any  words  more  precise  or  explicit  than  those  used  in  the  a^eement;  the  same 
ndedaring,  not  only  aiBrmatlTiQly  that  the  sum  of  £1,000  should  be  taken  as  liquidated  dan»> 
jsges,  but  negatlTeiy  also  that  it  should  not  be  considered  as  a  penalty  or  In  the  nature 
jOiereof." 

.  In  Grisdee  t.  Bolton,  8  CAP.  940,  £fi00  were  agreed  to  be  a  penalty,  to  be  paid  as  Uqui- 
dated  damages  if  defendant  should  set  up  a  victualing  house  in  one  mUeof  that  sold 
jto  plalntiit  Heidt  liquidated  damages.  See,  also,  Bartttn  t.  Olooer,  Holt's  N.  P.  Cas.  90B ; 
Pferc«v.  Aia«r,8Mass.S88;  ifoav.  JtfoCt^llBarb.  IST;  Revnobte  v.  BKdcie, 6  EIL  A  B  SC8. 
..  In  Lowe  t.  l¥era,4  Burr.  9988,  Lord  BCahshsld  remarlced  on  covenants  in  general  and 
jBovenanta  secured  by  a  penalty  or  forfeiture,  and  said  in  the  latter  case  the  party  may 
Recover  the  penalty ;  that  the  penalty  is  the  particular  sum  liquidated  by  the  parties,  and 
Js,  therefore,  the  proper  amount  of  damages. 

;  In  FMeher  v.  Dyehe^  9  T.  R.  37,  a  bond  was  given  in  a  penalty  of  £900,  conditioned  iff 
finishing  certain  iron  work  by  a  epedfled  day,  and  to  forfeit  and  pay  £10  for  every  week 
lafter  that  time  unto  it  was  finished.'  fldd,  liquidated  damages. 

>,  In  Hurvt  v.  Hunt,  4  Ezch.  671,  in  an  action  on  covenant  not  to  top  trees  under  a  gtvea 
penalty  for  each  tree.    Held,  liquidated  damages. 

In  SUmon  v.  Beodfe,  7  Johns.  73,  the  agreement  was  that  in  consideration  of  $500  paid  for 
iflfty  acres  of  land  the  defendant  Would  convey  the  land  in  one  year,  or  in  lieu  thereof  pay 
J800.    fiUd,  liquidated  damages.  •      • 

i.  In  Hcuibrook  v.  Tappai,  16  Johns.  900,  the  agreement  was  for  the  conveyance  of  cectaia 
iands  at  a  fixed  time,  the  price  to  be  paid  on  the  dellTery  of  the  deed,  and  the  partiei 
bound  themselves  in  case  of  failure  to  pay  the  one  to  the  other  $600  as  liquidated  dam- 
ages.   Hdd,  liquidated  damages. 

■:  In  Knavp  ▼•  MaUby,  18  Wend.  887,  the  covenant  was  to  assign  a  lease  and  give  posswi 
aion,  and  for  failure  of  either  of  the  covenants  to  forfeit  $500  as  the  liquidated  •damages. 
^dd,  as  "  a  dear  case  of  liquidated  damages  if  the  parties  have  power  to  liquidate  them." 
-  In  Dakin  v.TTflUams,  17  Wend.  447 ;  99  Id.  901,  defendants  sold  to  pkdntifr  a  news- 
paper  in  Utica  for  $8,000,  with  subscription,  good-will  and  patronage  of  the  paper,  and 
defendants  agreed  not  to  establish  a  paper  in  UtIca,  nor  suiter  one  in  any  of  their  bnilA- 
ings,  nor  aid  or  assist  In  establishing  one,  and  bound  themselves  in  $3,000  for  the  perftorm- 
anoe  of  each  and  every  part  of  the  covenant,  and  that  the  sum  of  $8,000  was  fixed  and 
aettled  as  liquidated  damages,  and  not  as  a  penalty,  for  violation  of  the  covenant  in  aay 
pt  its  terms  or  conditions  Hehl,  liquidated  damages.  In  th&i  case  all  the  cases  wen 
feviewed,  and  the  principle  is  maintained  that  the  parties  have  the  same  right  to  make  s 
•fDontract  fixing  the  amount  of  damages  as  to  make  any  other  contract 
I  In  Peannn  v.  fVUliamSt  96  Wend.  680,  a  purchaser  of  lots  engaged  to  erect  on  the  kili 
^wo  brick  buildings  by  a  certain  day  or  to  pay  on  demand  $4,000.   HOd  liquidated  damagM. 

The  cases  of  AsUey  v.  WOdim  and  Ketnble  t.  Farren,  6  Bing.  141,  were  reviewed  and 
Approved  In  Heard  v.  Bmoeni,  28  Pick.  453. 

.  In  Atkiyymn  v.  Kinnier^  4  Exch.  776,  Pabxk,  J.,  said  KenMe  v.  Farten  was  **somevlist 
ptretched,'*  and  if  a  party  agrees  to  pay  a  sum  for  the  non -performance  of  a  oantracr-,  cod- 
dating  of  one  or  more  stipulations,  the  breach  of  which  cannot  be  measured,  then  stipir- 
lated  damages,  and  not  a  penalty,  must  be  taken  to  have  been  meant . 

Oreen  v.  Prfee,  18  M.  ft  W.  700,  was  an  agreement  not  to  do  bndness  as  a  perfumer  Is 
fhe  dties  of  London  and  Westminster,  and  defendant  bound  MmaAif  in  the  ■m«  of  $8,0111^ 
4»o  be  paid  aa  liquidated  damages  and  not  as  a  penalty,    fleld  liquidated  damages. 
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Lam  ▼.  HouM,  8  Hill  (&  C.)i  S70,  was  s  oovenant  1^  which  the  parties  bound  themaelves 
fatte  tmaof  $1^000  to  execifte  an  asi^eement  by  which  plaintiff  was  to  oonvej  to  deCend* 
fot  a  tractor  land  and  defendant  to  pay  for  it  $6,000.    Hdd  a  penalty. 

OwM  ▼.  Hodfysf,  1  MoM.  114,was  a  bond  in  a  penalty  to  abide  an  awajrd.  ffOdjn 
penattgr- 

BearOat  ▼.  SmUh,  U  Bich.  664,  was  an  agreement  without  seal  to  forfeit  $100  if  defend- 
ant fUled  to  put  plaintiff  in  possession  of  a  house  and  lot.    Hdd  a  penalty. 

iinen  ▼.  Brazier  A  Randolph^  2  BatL  29&,  was  an  agreement  to  deliver  a  slave  to  plaintiff 
on  a  certain  day  or  pay  $100.    Heid,  liquidated  damages . 

In  Worrea  ▼.  MeCUnaghan^  5  Strob.  lis,  the  agreement  was  that  a  baflding  should  be 
fliiiriied  by  a  particular  day.  and  $100  amonth  be  deducted  from  the  price  after  that  day 
until  finished.  Beld,  that  the  sum  of  $100  per  month  agreed  to  be  paid  by  defendant  was 
^oldated  damages,  and  that  the  Juiy  should  have  been  bo  charged  as  matter  of  law. 
,  In  none  of  the  last  fire  cases  was  the  phrase  "  liquidated  damages  **  employed,  and  yet 
in  two  of  them  the  sum  stipulated  to  be  paid  was  held  liquidated  damages  and  not -a 
penalty. 

A  rsTiew  of  the  Wngtlsh  and  New  York  cases  that  have  been  dted  shows  that  the  only 
coovderadon  whldi  tafces  from  the  phrase  ^'  liquidated  damages  '*  its  force  is  that  a  mun^ 
ber  of  things  of  different  degrees  of  importance  was  agreed  to  be  done,  and  coosequentlyj 
<he  damsges  for  each  one  could  not  have  been  intended  to  be  the  sum  agreed  upon  by  the 
parties. 

The  later  case  of  E§mond  ▼.  BenachoUn^  12  Barb.  866,  seems  to  repudiate  that  exception. 
The  o&Tenant  in  that  case  was  to  convey  land  and  to  deliver  a  lot  of  hay,  some  apple  trees 
and  part  of  a  growing  crop  of  grain,  and  the  other  party  covenanted  to  pay  a  sum  of 
iBoofly  and  to  execute  a  bond  of  indemnity  against  two  mortgages,  and  if  dther  party 
iafled  to  perform,  to  pay  the  other  $500  as  '*  liquidated  damages.**    Heid,  liquidated 


The  recent  Rngllsh  and  New  York  cases,  and  especially  the  latter,  appear  to  have  modi-^ 
ilad  the  earlier  cases  and  to  have  given  to  the  phrase  **  liquidated  damages"  Its  usual 
sad  proper  signlllcatlon,  and  more  fully  to  recognise  the  right  of  parties  to  make  their; 
own  contracts,  as  will  appear  from  the  following  cases : 

.  In  PliMmh€un  v.  Bon,  2  Hall,  167,  the  covenant  was  to  finish  a  building  by  a  certain  d«y, 
under  a  **  penalty  of  Iff)  a  day  for  every  day  thereafter  ihat  it  should  remain  unfluished, 
to  be  paid  as  liquidated  damages."    He(d,  liquidated  damages. 

To  the  same  effect  are  Holmes  v.HoZms8,12  Barb.  137;  MundyY,  Cutoer,  18  ii.  886 } 
Brnmer  v.  TVue,  19  id.  106 ;  Baglcy  v.  Peddle,  16  N.  T.  460  ;  Durdnp  v .  QregorU,  6  Srid.  245.. 

In  Booiey  v.  PcddU,  16  N.  Y.  460,  a  bond  declared  the  obligors  bound  ''in  the  sum  of 
iSjOOO  as  liquidated  damages,  and  not  by  way  of  iienalty  or  otherwise,*'  for  the  perform- 
Anoe  of  the  covenants  in  a  written  agreement.  None  of  the  covenants  were  for  the  pay- 
ment of  money,  or  for  the  doing  or  omitting  of  any  act  the  damages  resulting  from  which 
could  be  computed  from  data  furnished  by  the  instrument  Itself,  but  the  damages  from 
any  breach  were  uncertain,  and  required  evidence  outside  the  Instrument  to  establish  their 
amount.  One  of  the  covenants  was  not  to  reveal  the  secrets  of  a  trade  In  which  the  prin-^. 
dpal  obligor  was  to  be  eniployed,  or  any  invention  or  Improvement  that  might  be  made 
l^  his  employer,  the  obligee.  Heid^  that  a  breach  of  this  covenant  involved  damages  so 
nnoertain  and  difficult  to  be  ascertained,  as  that  the  sum  named  In  the  bond  should  be 
deemed  not  a  penalty  but  liquidated  damages,  recoverable  upon  the  breach  of  any  of  the 
covenants,  atthouj^  the  damages  from  an  actual  breach  might  be  readily  determined 
1^  a  jury.  The  court  lay  down  the  following  rules :  **  First.  The  language  of  the  agree- 
ment is  not  conclusive,  and  the  effort  of  the  court  it  to  learn  the  Intent  of  the  parties. 
Hence  the  term  *  liquidated  damages  *  is  not  sufficient  to  control  the  construction  if  the 
court  can  discover  In  the  other  parts  of  the  instrument  reason  even  to  doubt  as  to  the 
intentton  of  the  parties ;  Second.  Where  the  word  *  penalty  *  is  used  it  is  generally  condu- 
aive  against  its  being  held  liquidated  damages,  however  strong  the  language  of  the  other 
parta  of  the  Instrument  In  favor  of  such  construction ;  Third.  If  the  sum  stipulated  Is  to 
be  paid  on  tlie  Boo-payment  of  a  less  sum  which  Is  certain  In  amount  (or,  as  some  judges 
s^y,  can  be  easily  ascertained  by  a  Jury)  and  made  payable  by  the  same  instrument,  then 
It  wfn  be  treated  as  a  penalty ;  Fourth.  When  the  agreement  Is  in  the  aUemative  to  do  an 
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•ot  or  pay  a  given  sum  of  money,  the  oooit  will  hold  the  party  falling  to  have  had  hi* 
election,  and  oompel  him  to  pay  the  money ;  Fifth.  If  the  eum  be  evidently  fixed  to  evad» 
the  usury  laws,  or  any  other  statutory  laws,  or  to  cloak  oppression,  the  ermrt  will  rellerd 
hgr  treating  it  as  a  penalty ;  Sixth.  If  independently  of  the  stipulated  damagee,  the  dam- 
ages would  be  wholly  unoertain  and  incapable  of  being  ascertained  except  by  oonjectura, 
in  sadi  case  the  damages  will  be  considered  liquidated  If  they  are  so  denominated  in  the 
instrument ;  Seventh.  If  the  language  of  the  parties  evince  a  dear  and  undoubted  inten- 
tion to  fix  the  sum  mentioned  as  liquidated  damages  in  case  of  default  of  performance  of 
some  act  agreed  to  be  done,  then  the  court  will  enforce  the  contract.  If  legal  in  other 


Unless  the  intent  of  the  parties  Is  very  clearly  expressed,  a  forfeiture  named  for  non- 
ftilflllment  of  a  contract,  where  excessive,  will  not  be  construed  as  Intended  to  be  liquidated 
damages.  Thus  when  a  contract  for  doing  a  piece  of  woric  In  building  a  vessel  stipulated 
for  its  completion  by  a  spedfled  time,  **  under  a  forfeiture  of  $100  per  day  for  each  ami 
every  day  after  the  above  date,  until  the  same  is  completed,**  /leld,  a  penalty.  OaHweU  v. 
jMwrence,  38  N.  Y.  71. 

Where  the  damages  are  in  their  nature  wholly  indefinite  and  uncertain,  and  the  partiea 
have  mentioned  a  spedflc  sum  as  liquidated  damages.  It  will  be  so  regarded,  unless  it  be 
greatly  disproportioned  to  any  probable  estimate  of  the  actual  damages,  and  although  It 
is  to  be  paid  on  the  breach  of  any  one  of  several  stipulations  of  different  degrees  of  im- 
portance.   Oftheal  V.  Talmaoct  0  N.  Y  &31. 

We  add  some  references  to  some  of  the  more  important  of  the  more  recent  cases. 

In  Nttyai  v.  P/iflffps,  60  N.  Y.  408,  the  agreement  was  to  exchange  lands  and  fdve  a  good 
and  suffldent  deed,  or  '*forfdt  the  sum  of  (TiOO.**  The  court  held  that  In  an  action  for  a 
breach  of  the  contrart,  the  plaintUT  was  not  limited  to  the  amount  of  the  penalty.  Upoi» 
the  question  of  liquidated  damages  or  penalty,  they  said:  *'  We  do  not  think  that  the  ex- 
eq>tion  of  the  defendant  raises  the  question  whether  the  sum  named  Is  a  penalty  or  liqui- 
dated damages.  It  is  qu^te  evident  that  he  did  not  claim  on  the  trial  that  It  was  liquidated 
damages,  and  the  only  ocnstruction  which  can  be  given  to  liis  request  to  charge,  is  that 
assuming  It  to  be  penalty,  the  jury  should  be  instructed  in  awarding  damages  not  to  exceed 
tho  sum  of  $500,  which  was  refused  and  an  exception  taken.  It  Is  unnecessary,  therefore, 
to  determine  the  question  of  liquidated  damages.  It  is,  however,  proper  to  say  that  If 
that  question  was  before  us  we  should  hesitate  in  holding  It  a  penalty,  and  there  are  many 
reasons  for  regarding  it  r«s  a  provision  fixing;  the  measure  of  damages  by  the  parties.  Tlie 
word  ''*  forfeit  **  Is  not  conclusive.  A  fundamental  rule  upon  this  subject  Is  that  the  words 
employed  must  In  geneirnl  yield  to  the  intention  of  the  parties  as  evinced  by  the  nature  of 
the  agreement,  the  amnunt  of  the  sum  named,  and  all  the  surrounding  drcumstanoes. 
The  sum  named  Is  resKnable  In  amount  for  a  failure  to  perform  this  agreement ;  It  is 
payable  for  one  bmacb,  viz  :  a  failure  to  ddlver  a  deed,  and  the  Injury  is  in  some  degree 
uncertain  In  amoui.t  a/>d extent  and  might  depend  upon  many  unforeseen  contlngendes. 
These  are  material  circimstances  favorable  to  an  inference  that  the  parties  intended  to  fix 
the  sum  as  the  meaMire  of  damages.  The  question  has  been  frequently  before  the  courts, 
and  authorities  may  N)  foimd  apparently  favoring  either  construction.  As  It  is  unneces- 
sary to  decide  thf.  cj>  Mstion,  it  Is  only  proper  to  disdaim  an  Intention  to  dedde  that  the  sum 
named  fn  this  ro atrf  rt  ought  In  law  to  be  regarded  as  a  penalty.  Courts  have  fdt  embar- 
rassed,  whendded  Mpon  to  enforce  inequitable,har8h  or  oppressive  provisions  In  contracts 
inserted  ofter  wit^/wt  reflection  or  a  full  knowledge  of  their  legal  effect,  by  a  laudable 
desire  to  harmon'ie  the  abstract  principles  of  right  and  justice  with  the  estaUished  legal 
rules  that  parties  are  at  liberty  to  make  contracts  for  themsdves,  and  that  It  is  the  duty  of 
courts  to  enforce  them  as  made.  By  a  liberal  use  of  the  element  to  supposed  intention 
they  have  been  enabled  to  do  so  to  a  reasonable  extent,  and  yet  a  reference  to  a  few  of  the 
numerous  authorities  will  Illustrate  the  dlfllculties  experienced  In  this  respect.  N.  Y 
661 :  21  id.  2S8;  1  Id.  450 ;  5  Cow.  144,  note  h. ;  n  Johns.  Cas.  SOT;  22  Wend.  201;  2 T.  It.  a:; 
11  Ind  70 ;  8  Mass.223 ;  6  Allen,  304 ;  13  Wend.  588 ;  13  Rarb.  866;  17  id.  200 ;  15  Abb.  Pr. 2!3; 
88  N .  Y.  74 ;  6  East,  529 ;  3  Pars,  on  Cont.  156.  For  the  purpose  of  this  case,  we  must  regard 
the  provision  as  a  penalty.  *' 

Y.  conveyed  land  to  II .  for  an  expressed  oondderation  of  $700,  In  payment  for  which  XL 
gave  Y.  a  contract  to  convey  to  him  other  land,  the  consideration  named  being 
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of  Us  faUure  to  oootqj,  oovenanted  to  pay  Y.  $700  '^  as  a  penalty."   Held,  that  thli 
limit  Y .  *s  light  of  reoo  very  of  the  actual  consideration  paid  by  him  to  H .  althougli 
It eioseded  $;i)0.    Yenntr  ▼.  Hamfnond^  86  Wis.  27T. 

A  covsnant  to  pay  heayy  liquidated  damages  in  case  of  non-performance  of  a  contract, 
so  far  aa  it  is  dearly  applicable,  wiU  be  enforced,  but  it  will  not  be  extended  by  implication. 
80  when  defendant  contracted  to  sell  plaintiff  certain  premises,  and  at  a  specified  time  and 
plsfls,  upon  payment  of  the  purchase-money,  to  execute  and  deliver  a  proper  deed  for  the 
eofifsyauce  of  the  fee-simple,  free  of  incumbrances,  containing  covenants  against  the  acts 
of  the  grantor;  and  in  case  of  failure  or  refusal  to  execute  a  proper  deed,  as  specifled, 
deCendaat  agreed  to  pay  $5»000  which  was  stipulated  as  liquidated  damages  for  such  non- 
psrfonnance;  hdid^  that  this  covenant  applied  only  to  the  agreement  to  execute  a  deed,  not 
to  the  warranty  of  title  implied  from  the  agreement  to  sell,  and  that  where  a  deed  was  ten- 
doed  in  form  as  prescribed  by  the  contract,  a  defect  of  title  beyond  the  power  of  defend- 
ant to  remedy  did  not  render  it  liable  thereon.   Leooeit  v  Mutual  Life  Iris,  Cb.  of  N,  F., 

S  a.  Y.  894.  ■ 

Where  a  oontiact  prescribed  payment  of  one  and  the  same  round  sum  for  the  default  of 
the  pnMnlsnr  to  obtain  for  the  promisee  title  to  any  of  certain  lands,  or  to  obtain  a  prlvh 
Iflge  of  selection  between  certain  lands,  and  made  no  dliference  between  a  total  and  a  par- 
tial default,  /iild,  that  the  sum  must  be  considered  a  penalty .  Lyman  v.  Babeock,  40  Wis. 
501.  The  court  say  :  "  Where  the  sum  is  agreed  to  be  paid  for  a  single  breach  of  the  con- 
tnct.  and  the  damages  are  wliolly  uncertain  in  amoimt,  and  the  sum  is  not  apparently  dis- 
proportionate to  the  injury,  all  the  cases  agree  that  the  sura  should  be  recovered  as  the 
damages  liquidated  by  tho  parties  themselves  for  the  breach . 

When  the  sum  is  agreed  to  be  paid  for  any  of  several  breaches  of  the  contract,  and  the 
damages  resulting  from  any  are  certain  in  amount,  or  there  is  a  fixed  rule  for  measuring 
them,  all  the  cases  agree  that  the  sum  should  be  held  as  penalty,  and  the  recovery  limited 
to  actual  damages. 

Where  the  sum  is  agreed  to  be  paid  for  any  of  several  breaches  of  the  contract,  and  the 
damages  resulting  from  all  of  them  ar3  uncertain,  and  there  is  no  fixed  rule  for  measuring 
them,  but  the  breaches  are  apparently  of  various  degrees  of  importance  and  injury,  the 
cssss  ar9  conflicting  iu  the  rule,  whether  the  sum  should  be  held  as  a  penalty  or  aa  llqui- 
datod  damages. 

On  principle,  we  are  very  dear  that  in  such  a  case  the  sum  should  be  held  as  a  penalty. 
For  it  appears  to  us  that  it  would  be  as  unjust  to  sanction  a  recovery  of  the  sum  agreed  to 
be  paid,  alike  for  any  one  trivial  breach,  or  for  any  one  important  breach,  or  for  breach 
of  the  wiMle  contract,  as  it  would  be  to  sanction  such  a  recovery  equally  for  damages  cer- 
tain and  uncertain  in  their  nature.  The  rule  holding  the  sum  to  be  a  penalty  in  the  latter 
case,  goes  upon  the  injustice  of  allowing  such  a  recovery  for  a  less  amount  of  actual  dam- 
sges  ascertained  or  reetdily  ascertainable.  And  we  cannot  but  think  that  there  is  like  in* 
justice  iu  allowing  such  a  recovery  equally,  in  cases  of  damages,  uncertain  indeed,  but 
manifestly  and  materially  different  in  amount,  equally  for  breach  of  port  of  the  contract, 
and  for  breach  of  the  entire  contract.  Sudi  a  rule  would  not  only  put  the  same  value  on 
a  small  part  as  on  a  large  part,  but  would  put  the  same  value  on  any  part  as  on  the 
whole.'' 

In  Trower  v.  £Zd«r,  77  111.  492,  ^and  B  entered  into  a  contract  as  fcdlows:  Whereas,  A 
has  this  day  sold  all  his  business  interest,  influence  and  patronage  in  the  banking  business, 
sad  also  his  bank  rafe,  together  with  all  the  fixtures  pertaining  to  the  business  of  banking 
St  M,  etc.,  and  he  also  agrees  not  to  engage  in  the  banking  business  in  said  M,  for  which 
ftanrhtses,  benefits  and  privileges,  B  pays  to  A  the  sum  of  $1,'^0,  and  said  A,  on  his  non- 
eompttaooe  with  the  foregoing  redted  engagements,  forfeits  threefold  the  amoimt  paid  to 
bim  by  B,  aa  damages  for  such  non-compliance :  HdcU  (1)  that  the  bank  safe,  fixtures,  etc 
were  sold  in  connection  with  the  banking  business,  interest,  patronage,  etc.,  and  that  the 
undertaking  by  A  not  to  engage  in  the  banking  business  was  a  part  of  the  same  contract, 
and  that  the  safe  and  fixtures  formed  part  of  the  consideration  for  which  the  $1,'..*5)  were 
paid.  0t)  That  the  sum  named  was  a  penalty  to  secure  the  performance  of  the  entire  con- 
Inet,  snd  not  liquidated  damages,  to  be  recovered  for  the  breach  of  a  single  stipulation,  in 
aooordaooe  w/th  the  well-established  rule,  that  where  there  are  several  covenants  or  sttpn- 
httloas  in  aa  agreement,  the  damages  for  the  non-performance  of  some  of  which  are 
Tsaffly  aaoertainable  by  a  jury,  and  the  damages  for  the  non-performance  of  the  others 
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TB  not  meMurable  by  any  esiaeCpwrfinlafy  gfadard,  and  a  sum  is  named  v  damages  for  a 
breach  of  any  of  the  oovenants  or  stipulations,  such  sum  is  held  to  be  mscely  a  penaltj. 
athigAsllevY,  Weldon,2B,&T  im,Wi;  Daviav,  Pauton,  SB.  SCCJS16,2M;  Critdeer.BA- 
ton,6  C.  A  P.  240,  848;  WatVt  Ears.  v.  Shepherd,  2  Ala.  495;  Niver  r.  Boatman,  18  Barb.  SI ; 
Berry  v.  Wisdom ,  8  Ohio  St.  841 ;  Lampman y.  Coehran,  16  N.  Y .  875 ;  Fbi«y  t.  S^Keegtm, 
4 Iowa,  1;  Bcuyer.  Ambroae, 28 Mo. 89;  HigainBonT.  Weld^  14  Qray,  186;  Wtuhy.  Bsnno- 
$fBa,9CaX,  584;  HamittonT,  Ooerti m, 6 Black, 806 ;  JDafley v. LfteMeU .  10  Wch.  88;  Oar- 
penter  v.  JjoddmrU  1  Ind.  484. 

In  Hcunaker  ▼.  Sdiroers,  49  Ho.  406,  A  entered  into  a  contract  with  B,  by  the  terms  of 
which  A  agreed  to  deliver  to  B  100  grain  and  seed  drills  of  a  ]>artlcular  patteoi^  within  a 
specified  time.  The  full  contract  prices  of  the  drills  was  $1,600,  and  A  was  to  be  at  the 
whole  expense  of  getting,  them  up.  As  an  indenmlty,  and  to  guarantee  the  falkhftil  per- 
formance of  the  contract,  he  executed  and  delivered  a  bond  in  the  sum  of  $1,800,  oondl- 
tloned  that  he  would  fully  comply  with  the  agreement.  Hield,  that  the  amount  named  in 
the  bond  should  be  treated  as  a  penalty,  and  not  as  liquidated  damages.  The  court  said : 
**The  court  properly  declared  the  law  in  reference  to  the  character  of  the  bond,  and  held 
that  the  damages  therein  provided  for  were  not  in  the  nature  of  liquidated  or  stated  dam> 
ages.  Where  the  parties  have  agreed  that  in  case  one  of  them  shall  do  a  stipulated  act,  or 
omit  to  do  It,  the  other  party  shall  receive  a  certain  sum  as  the  Just,  appropriate  and  con- 
ventional amount  of  damages  sustained  by  such  act  or  omission,  courts  will  not  interfBra 
to  grant  relief,  but  will  deem  the  parties  entitled  to  fix  their  own  measure  of  damages, 
provided  that  the  damages  do  not  assume  the  character  of  gross  extravagance,  or  of 
wanton  and  unreasonable  disproportion  to  the  nature  and  extent  of  the  injury ;  and 
whether  a  sum  inserted  in  an  instrument,  to  be  paid  in  case  of  breach,  is  to  be  i^eganied  as 
a  penalty  or  liquidated  damages,  must  be  determined  by  the  nature  of  the  contract  and 
its  provisions.  If  the  whole  scope  of  the  writing  shows  that  it  Is  Intended  as  a  penalty.  It 
will  be  so  treated,  without  reference  to  any  particular  language  the  parties  may  have 
used." 

If  In  a  written  contract  for  the  payment  of  money  the  obligor  agrees  to  pay  a  sum  cer- 
tain, by  way  of  oompenmatlon  to  the  payee,  in  case  of  failure  to  discharge  the  original 
obligation  atthe  thne  spedfled  in  the  contract,  such  sum  is  not  a  penalty,  but  liquidated 
damages,  the  payment  of  which  will  be  enforced  by  the  courts  unless  the  amount  be  ex- 
cessive .    Hardee  v .  Hotoard,  83  Oa.  688. 

In  Goldtibfyrough  v.  Baker,  8  Cr.  C.  C.  48,  in  a  contract  to  deliver  a  lot  of  stone,  the  par- 
ties bound  themselves  each  to  the  other,  "  to  pay  in  case  of  failure  by  either  the  sum  of 
$3,000,  as  stipulated  damages,  without  abatement  or  diminution:*'  held  a  penalty. 

In  a  contract  for  the  carriage  of  70,000  staves,  the  stipulation  to  **  forfeit  $1,000  if  we  fsH 
to  carry  out  this  contract,"  was  held  a  penalty,  67,000  of  the  staves  having  been  carried  and 
accepted.    Taylnr  v.  The  MarceUa,  1  Woods,  808. 

In  Ualdeman  v.  JennlngSn  14  Ark.  829,  the  defendant  contracted  to  deliver  to  defendant 
a  lot  of  staves,  for  which  the  plaintiif  was  to  pay  him  $400  and  make  certain  adTanoes, 
and  upon  failure  of  either  party  to  perform  it  was  agreed  that  the  falling  party  should 
pay  the  other  $300  ;  held  a  penalty,  because  the  sum  was  out  of  all  proportion  with  the 
probable  actual  damage. 

In  Uahn  v.  Hmvtinan,  18  Bush,  894,  It  was  held  as  follows :  Parties  to  a  contract  nugr 
aftree  upon  any  amount  of  compensation  for  Its  breach  as  liquidated  damages  which  does 
not  manifestly  exceed  the  amoimt  of  injury  sufTered,  and  the  party  in  default  wiD  be 
required  to  pay  this  fixed  sum  as  an  equivalent  for  the  loss  sustulned.  If  the  actual  dam- 
age sustained  by  the  party  complaining  cannot  be  reached  or  determined  by  any  known 
rule  of  law,  then  the  courts  are  disposed  to  look  alone  to  the  measure  of  damage  fixed 
by  the  contract.  But  as  a  general  rule,  where  the  actual  damage  can  be  ascertained  from 
the  contract  itself,  the  courts  are  always  inclined  to  disregard  the  language  of  the  con- 
tract, so  far  as  it  fixes  the  damage,  and  particularly  in  cases  where  a  strict  construction  of 
the  language  used  would  result  In  oppression  to  the  party  again.^t  whom  the  dalm  Is 
asserted,  by  giving  the  complaining  party  more  damages  than  he  has  really  sustained. 
The  purohasers  of  a  lot  for  the  purpose  of  erecting  a  distillery  thereon  agreed  to  pay 
$1,800  for  it,  and  as  part  of  the  contract  of  sale  the  vendor  agreed  to  fill  up  the  lot  to  a 
height  as  marked  by  an  engineer,  to  fill  up  an  alley,  to  dig  and  wall  up  a  reservoir  for 
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eto. ;  lfe»  watBfr  of  the  lot  for  the  use  of  th^  butldtngB  to  be  completed  withtai 
tmeaty-tonr  daja,  tiraiMng  of  the  balance  of  the  lot  witbJn  two  months,  and  the  fUUng  oC 
theaO^  wlthla  three  montteltom  the  date  of  the  contract ;  and  upon  his  faflure  to  com- 
liletethe  woriE  as  a^roed  the  Tender  agreed  to  pay  as  Uqnidated  damages  |S0  foreach  da/ 
the  work  ml^t  remain  incomplete  aflar  the  expiration  of  the  agreed  time.  The  vendor 
OQBipleCed  sixty  per  cent  of  the  work,  and  vlttDy  failed  as  to  the  remainder.  Held,  that 
the  pcvdiasers  are  not  entitled  to  the  $00  for  eadi  diy  the  work  might  remain  incomplete, 
tat  are  entitled  to  recover  the  reasonable  value  of  tUs  material  and  labor  necessary  to 
complete  the  work,  as  the  true  criterion  of  damages  sostateed  by  them. 

in  nvtiea  F%r9t  OrtAodor  Ckmoregatianal  Church  ▼.  TTolratii.  ST  llich.  88S,  the  contract 
seed  on  was  a  building  contract  containing  many  mutual  oonditiona  and  stipulations  as  to 
tloM  and  maimer  of  doing  various  parts  and  items  of  work,  as  well  as  in  regard  to  pay- 
■ents.  It  ended  as  follows :  **  And  for  due  time  and  faithful  performance  of  all  and  every 
of  the  oovenaats  and  agreements  above  mentioned,  the  parties  to  these  presents  bind 
themsdves  each  unto  the  other  in  the  penal  sum  of  live  hundred  dollars,  as  fixed  and  set- 
tled damages  to  be  paid  by  the  faUing  party.*'  The  court  said :  '*  If  some  particular  pro- 
tWoos  of  the  contract  had  been  selected,  for  the  failure  to  perform  which  uo  damages 
eoold  be  computed  with  reasonable  correctness  and  certainty,  and  stipulated  damages  had 
been  fixed  for  the  breach  of  such  provisions,  fair  and  reasonable  in  amount,  perhaps  they 
mf^  have  been  sustained.  But  many  of  the  conditions  of  the  contract  before  us  are 
capslile  of  adequate  and  exact  vindication  In  pecuniary  damages,  and  most  of  them  could 
lie  compensated  with  very  little  difflculty.  For  some  breaches  of  the  contract  five  hun- 
dred dollars  would  be  very  much  below  the  certain  damages  in  money  required  for  com- 
peoflatkm,  while  for  others,  as,  for  example,  for  delays  and  variations  in  performance,  it 
Biigfat  be  an  exorbitant  allowance.  It  is  impossible  to  infer  that  it  was  deliberately 
intended  that  all  of  these  failures  to  comply  with  the  agreement  should  be  placed  on  the 
asme  footing,  and  if  it  had  been  so  intended,  the  stipulation  would  be  too  unreasonable  to 
be  enforced.** 

In  Oreer  V.  Tweedy  13  Abb.  (N.  S,)  4S7,  defendant  agreed  to  famish  his  biography  to 
plaintiff  for  publication,  within  a  time  fixed,  and  for  every  day*s  delay  beyond  that  time 
to  pay  $16S.  On  a  suit  to  recover  for  a  delay  to  furnish  the  biography  for  161  days,  held, 
that  the  plaintiff  could  recover  only  his  actual  loes.  The  court  said,  the  contract  was 
*so  extortionate  and  unjust  that  it  raises  the  presumption  of  deceit  and  fraud  In  its 


But  in  a  bnHding  contract,  a  stipulation  for  $10  a  day  for  every  day's  delay  in  completing 
the  contract  was  held  valid.  CDonndl  v.  Rotunberg,  14  Abb.  (N.  8.)  50.  And  where  de- 
fendant covenanted  in  a  sealed  lease  that  he  would  not,  before  a  certain  time,  negotiate  for, 
aeoept,  or  be  Interested  In  any  lease  of  certain  premises,  except  from  the  plaintiff,  under 
a  forfeiture  of  OlOiOOO,  to  be  paid  as  liquidated  damages  and  not  as  a  penalty,  /leZd,  that 
in  case  of  breacdi  of  the  covenant  the  plaintiff  was  entitled  to  $10,000  damages. 

In  JiorKs  V.  3feCoi/,  7  Nev.  890,  where  McCoy  covenanted  with  Morris  to  pay  certain 
d^its  of  small  amount,  owing  by  Morris,  and,  in  cose  of  failure,  to  pay  to  Morris  $10,000 
as  fixed,  settled  and  liquidated  damages,  held,  that  the  sum  so  named  was  to  be  consid- 
ered a  penalty  and  not  liquidated  damages,  and  that  in  a  suit  on  the  covenant  the  recovery 
riiould  be  limited  to  the  actual  danuiges  with  legal  interest.  Also  held,  that  where  a  oon- 
cnant  is  snch  that  it  secures  the  performance  or  omission  of  various  acts,  some  of  which 
Bwy  not  be  readily  measurable  by  any  exact  pecuniary  standard,  together  with  others  in 
rewpect  of  which  the  damages  on  the  breach  of  the  oonvenant  are  certain  or  readily  asoer- 
tainahle  by  a  Jury,  any  sum  therein  agreed  upon  as  damages  in  case  of  breach  will  always 
be  held  a  mere  penalty. 

In  ITendenon  v.  CafuSer,  70  N.  C.  5C2,  two  persons  whose  lands  were  contiguous  had  a 
soit  pending  about  the  boundaries  thereto,  and  afterward  entered  into  a  bond  agreeing 
to  sabmit  all  questions  arising  about  the  boundaries  of  said  lands  to  A  and  B,  and  to  abide 
by  the  award  mode  by  them,  and  also  in  the  lx>nd  covenanted  **  that  the  party  who  shall 
fail  to  keep,  abide  by,  and  observe  the  decision  and  award  that  shall  be  made  according  to 
the  foregoing  submission,  will  pay  to  the  other  the  sum  of  one  thousand  dollars,  as  liqui- 
dated, fixed,  and  settled  damages."  Held,  that  after  the  award  had  beon  made  by  A  andB 
sad  one  of  the  parties  placed  a  fence  over  the  dividing  line  as  fisled  by  the  award,  and  on 
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the  land  of  the  other,  and  the  damaMS  were  not  greater  than  five  doUan,  the  sum  qjwciilll 
in  the  bond  was  to  be  reicaitled  as  a  penalty,  and  not  as  liquidated  damages. 

In  Kemp  ▼.  Knldterbiteker  lee  Co.,  M  N.  Y.  4&,  aoontract  for  purchase  and  sale  of  ioacoa> 
talned  a  clause  by  which  the  plalntjflft  agreed  to  pay  one  dollar  per  ton  for  each  ton  thflj 
filled  to  take  under  the  contract,  and  the  defendant  agreed  to  forfeit  the  same  sum  ftr 
each  ton  It  failed  to  deliver.    Held,  that  the  sum  specified  was  intended  to  limit  the  dama- 
ges in  case  of  breach.    The  court  observed;  **  The  next  question  to  be  determined  is  tfas 
amount  of  damages  which  plaintiffs  were  entitled  to  recover,  and  this  depends  upon  the 
oonstruction  of  the  clause  of  the  contracts  aeeondly  above  set  out.    The  oourt  below  held 
that  the  one  dollar  per  ton  stipulation  is  a  penalty,  and  does  not  limit  the  amount  of  daana- 
ges  to  which  plaintlfliB  were  entitled,  and  allowed  them  the  market  price,  sixteen  doUars  per 
ton  less  the  contract  price  for  every  ton  not  delivered.  In  this  I  cannot  doubt  the  eonit  erred. 
The  question  whether  a  sum  named  in  a  contract,  to  be  paid  for  a  failure  to  pecform,  shall 
be  regarded  as  stipulated  damages,  or  a  penalty,  has  been  frequently  before  the  courts,  snd 
has  given  them  much  trouole .  The  cases  cannot  all  be  hannoniaed,and  they  furnish  conqpt- 
euous  examples  of  Judicial  efforts  to  make  for  parties  wiser  ano  more  imident  oontncti 
than  they  had  made  for  themselves.    Courts  of  law  have,  in  some  cases,  assumed  the  ftanc- 
^ons  of  courts  of  equity,  and  have  relieved  pcurties  by  forced  and  unnatural  oonstmctloiis 
from  stipulations  higl^y  penaL    Where  an  amount,  stipulated  as  liquidated  damages ,  wooM 
be  grossly  In  excess  of  the  actual  damages,they  have  leaned  to  hold  it  a  penalty.  Where  the 
actual  damages  were  uncertain  and  dUBcult  of  ascertainment,  they  have  leaned  to  hold  the 
stipulated  amount  to  have  been  intended  as  liquidated  damages.    No  form  of  words  has 
been  regarded  as  controlling.    But  the  fundamental  rule,  as  often  announced,  is  that  the 
construrtioa  of  theae  stipulations  depends,  la  each  case,  upon  the  intent  of  the  parties,  ss 
evinced  by  the  entire  agreement,  construed  in  the  light  of  the  circumstances  under  which 
it  was  made.    Add.onOont  1161:  MMnv.  King,  10  Barb.  50;  Richardt  v.  Edidc,  17  id. 
9» ;  Ottfieal  v.  TMmagr-^  9  N.  Y.  551;  mcfiej  v.  Pe/ldus,  131 1.  433 ;  Ojtioea  v.  JLaiorenee,  SB 
id  71;  ifoi/«j  V.  Piuaip.^  63  i±  438 ;  LzA  v.  WhUaker,  8  Ck>m.  Pleaa.  (L.  B.)  70 ;  Spam» 
V.  Paring 7  n.  &  N.  604 ;  Shute  v.  Taylnry  6  Mete.  61 ;  Lynile  v   Tlmmpmru  2  iUlen,  4fi6. 
.  *'  What  was  here  intended  by  the  parties  f    The  one  dollar  was  certainly  intended  at  least 
to  limit  the  extent  of  damages  to  be  paid  in  case  of  breach,  else  there  could  have  been  no 
purpose  for  inserting  it ;  and  effect  riiould  be  given  to  this  intention  if  it  can  be  consist- 
ently with  the  rules  ot  law.    There  is  nothing  decisive  in  the  language  used.    In  case  of 
failure  by  the  plaintiffs  they  agreed  *  to  pay '  the  one  dollar ;  in  case  of  faflure  by  Uie 
defendant  it  agreed  ^to  forfeit*  the  same  sum.    The  words   Ho  pay'  and  *to  forfdt* 
were  evidently  used  in  the  same  sense,  and  might  be  used  in  case  the  sum  was  intended 
either  as  liquidated  damages  or  as  a  penalty.    Oonsldering  the  length  of  time  these  con- 
tracts were  to  run,  and  the  contingencies  of  the  ice  trade,  and  the  great  fluctuations  in  the 
price  of  ioe  which  might  be  occasioned  by  a  short  supply.  It  is  natural  and  proable  that  the 
parties  should  desire  in  advance  to  fix  the  amount  to  be  paid  for  a  failure  to  perform  on 
either  side.    The  damages  which  would  be  occasioned  by  a  breach  on  the  part  of  the  de- 
fendant would  always  have  to  be  ascertained  by  the  conflicting  evidence  and  vaiying  judg- 
ments of  witnesses  (Otthcal  v.  TcUmane^  mipra),  and  hence  a  motive  for  flxing  the  amount. 
This  contract  was  made  in  reference  to  the  ordinary  conditions  ot  the  ice  trade,  and  the 
amount  fixed  would  ordinarily  be  a  reasonable  sum  to  be  paid  by  the  failing  party.    I« 
would  alwa)-s  cover  any  actutd  loss  which  the  plaintiffs  would  incur  by  defendant's  failnrs. 
In  this  case  the  plaintiffs  lost  nothing  by  the  failure  of  the  defendant  except  the  huge 
profits  they  could  have  mode  if  the  ice  had  been  delivered  at  the  contract  prices.    They 
received  the  1,174  tons,  and  upon  that  made  large  profits.    They  obtained  the  balance  of 
their  supply  at  the  wholesale  maricet  prices,  and  upon  that  undoubtedly  made  at  least 
the  usual  profit,  as  the  retail  price,  which  was  at  all  times  under  the  control  of  the  defend- 
ant and  other  wholesale  dealers,  was  enhanced  so  as  to  leave  at  least  the  usual  margin 
between  the  retail  and  wholesale  prices.    A  construction  which  would  throw  the  whole 
loss,  serious,  if  not  ruinous,  upon  the  defendant  and  give  the  piaintiffle  profits  about  seven 
times  iffeaier  than  the  whole  purchase  price  of  the  Ice,  would  cause  the  contracts  to  ope- 
rate contrary  to  the  intention  of  the  parties,  and  should  not  bo  adopted  unless  the  lan- 
guage and  circumstances  of  the  contracts  demand  It ;  and  that  they  do  not  I  think  has 
been  suffldently  shown." 
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BlOKBNBAGKBK  V.  ZllCXBBMAK. 

(10  8.  au&) 

FmrmU  mud  tkM  -^^UtmneemefU — prenUum$  for  life  inturanee  fty  faUktr  fmt 

dauffhier, 

A  fiUwr  pgrchaaed  and  paid  for  a  policy  of  Imiannoe  on  his  own  life  la  ihm 
name  of  his  daaghter,  and  for  her  sole  benefit,  and  paid  the  annoal  pn* 
Bdiuns  antil  his  death.  Held,  that  the  amount  of  the  polity  and  of  the 
aannal  premioms  after  Its  purchase  were  advanoementa. 

ACTION  by  Thomas  R  Rickenbacker,  administrator  of  Lewis 
H.  Zimmerman,  deceased,  and  Anna  A.  Zimmerman,  against 
Ida  Zimmerman,  Ella  Zimmerman  and  Cornelia  Zimmerman. 

The  intestate  in  his  life-time,  on  January  24,  1870,  after  the 
death  of  his  first  wife,  and  before  his  second  engagement  and  mar- 
riage, insured  his  life  for  the  sole  benefit  of  his  daughter  Cornelia, 
his  only  child  by  his  first  marriage,  in  the  Equitable  Life  Assur- 
anoe  Society  (a  corporation  chartered  under  the  laws  of  New  York), 
for  the  sum  of  $4,000,  payable  upon  his  death  ;  and  then  and  there* 
after  paid  regularly  up  to  the  time  of  his  death  an  annual  premium 
of  $91^.12,  on  the  twenty-fourth  day  of  January  in  each  year,  upon 
the  policy  for  said  insurance,  making  in  all  five  payments,  aggre> 
gating  $495.60 ;  and  on  the  decease  of  the  said  intestate,  the  gene* 
ral  guardian  of  the  infant  Cornelia  received  from  the  Equitable 
Life  Assurance  Society  the  sum  of  $4,111.53,  the  amount  of  the 
said  policy  and  its  accumulations. 

About  the  middle  of  February,  1870,  Lewis  H.  Zimmerman 
became  engaged  to,  and  on  October  12,  1870,  intermarried  with, 
his  second  wife,  now  his  widow ;  and  of  this  marriage  the  two 
children,  Ida  and  Ella,  were  born. 

The  questions  discussed  by  counsel  were  whether  the  said  insur- 
ance was  an  advancement  by  the  intestate  to  his  daughter  Cornelia^ 
and  if  so^  the  Talue  of  such  advancement  The  trial  court  held 
that  the  policy  of  insurance  purchased  by  the  intestate  was  a  sub* 
•tantial  provision  for  the  future  support  and  maintenance  of  his 
daughter  Cornelia,  and  therefore  an  advancement,  and  to  be  so 
eonsidered  in  the  distribution  of  the  estate  of  the  said  intestate i 
and  that  the  value  of  the  advancement  was  the  sum  named  in  the 
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policy  of  insnraiice,  $4,000,  the  excess  over  that  sum  paid  to  the 
general  gaardian  of  Cornelia  being  the  earnings  of  said  poUoj 
during  her  father's  life-time. 
Defendant,  Cornelia  Zimmerman^  appealed. 

Knowtton,  for  appellant.  Amounts  paid  for  or  reaUxed  undei  a 
policy  of  life  insurance  are  not  subject  to  the  law  regarding  8d« 
▼ancements.  The  finding  that  the  intestate  ^  insured  his  life  for 
the  sole  benefit  of  the  appellant  does  not,  when  connected  with 
the  statement  in  the  policy  that  the  premiums  were  paid  and  pay- 
able by  the  appellant,  raise  any  presumption  that  such  payments 
were  made  by  the  father  a  suis^  but,  on  the  contrary,  raises  the 
absolute  legal  presumption  that  the  money  paid  was  the  daughter's. 
MiUspaugh  v.  Putnam,  16  Abb.  Pr.  380 ;  Bogert  v.  Morse,  1  N.  Y. 
877. 

Izlar  d  Dibble,  contra.         ^ 

McIyeb,  a.  J.  On  the  24th  January,  1870,  the  intestate  insured 
his  life  for  the  sole  benefit  of  his  daughter  Cornelia,  and  having 
subsequently  married  a  second  time,  died  intestate  on  the  12th 
March,  1874,  leaving  as  his  heirs  at  law  and  distributees,  his  widow, 
and  two  children  of  his  last  marriage,  Ida  and  Ella,  together  with 
the  appellant,  Cornelia.  Under  proceedings  for  partition  and  set- 
tlement of  his  estate  two  questions  arose :  1.  Whether  such  insur- 
ance was  an  advancement  to  the  appellant.  2.  It  so,  how  should 
such  advancement  be  valued.  The  Circuit  judge  held  that  the 
insurance  was  an  advancement,  and  that  the  value  of  the  advance- 
ment was  the  sum  named  in  the  policy  and  received  by  the  guardian 
of  appellant.     From  this  decision  the  appeal  is  taken. 

In  the  absence  of  any  direct  authority  upon  these  points,  these 
questions  must  be  determined  upon  the  general  principles  regulat- 
ing the  law  in  respect  to  advancements,  aided  by  such  analogies  as 
may  be  afforded  by  the  decided  cases. 

In  1  Bouv.  Law  Die.  76,  the  term  '^ advancement"  is  defined  to  be 
*f  that  which  is  given  by  a  father  to  his  child  or  presumptive  heir 
by  anticipation  of  what  he  might  inherit"  In  McCaw  v.  BlewU, 
2  McC.  Ch.  91,  the  leading  case  on  the  subject  of  advancements  in 
this  State,  no  definition  of  the  term  is  given  in  the  decision  of  the 
Court  of  Appeals,  but  in  the  Circuit  decree  it  is  defined  to  be 
^  such  a  part  of  a  man's  estate  as  he  gives  to  a  child  on  manjage. 
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or  on  setting  ont  in  life>  which  may  be  necessary  for  its  settling  in 
the  world." 

In  the  argument  of  this  case  the  connsel  for  the  appellant,  who 
afterward  became  one  of  the  most  eminent  chancellors  of  this 
State,  questions  the  correctness  of  this  definition,  and  says  :  ^'  If  a 
definition  may  be  ventured,  an  advancement  is  the  gift  of  a  parent 
to  a  child  beyond  what  by  law  he  is  bound  to  provide,  from  which 
a  substantial  benefit  is  to  be  derived  by  the  child/' 

But  after  long  experience  on  the  bench,  this  distinguished  judge 
seems  to  have  reached  the  conclusion  that  it  was  not  an  easy  matter 
to  frame  an  accurate  definition  of  the  term.  Murreli  v.  MurrM, 
2  Strobh.  Eq.  151.  While,  however,  it  is  a  difSioult  matter  to  frame 
8Qch  a  definition  as  will  cover  every  possible  case,  there  are  certain 
essential  elements  which  every  advancement  must  possess,  one  of 
which  is  that  it  must  once  have  been  a  part  of  the  ancestor's  estate, 
which,  upon  his  death,  would  descend  to  his  heirs  but  for  the  fact 
that  it  has,  by  the  act  of  the  ancestor  in  making  the  gift,  been 
separated  from  or  taken  out  of  his  estate,  or  it  must  be  something 
which  is  purchased  with  the  funds  of  the  father  in  the  name  and 
for  the  ben^t  of  the  child. 

This  is  obvious  from  the  very  terms  of  our  act  of  1791  (corre- 
sponding with  the  terms  of  section  7,  chapter  85,  Oeneral  Stat.,  p. 
440),  as  construed  by  the  case  of  MeCaw  v.  Blewit,  supra  ;  and,  as 
JoHHsnov,  Oh.,  says  in  Ison  v.  Ison,  5  Rich.  Eq.  19,  ''an  advance- 
ment always  embraces  the  idea  that  the  parent  has  parted  from  his 
title  in  the  subject  advanced."  Even  the  case  of  Clark  y.  Wtlsan, 
27  Md.  693,  which  is  much  relied  on  by  the  respondents,  recognizes 
this  idea,  for  in  that  case  it  is  said  :  *'  An  advancement  is  a  giving 
by  anticipation  the  whole  or  a  part  of  what  it  is  supposed  a  child 
will  be  entitled  to  on  the  death  of  the  party  making  it  and  intes- 
tate,^ evidently  implying  that  it  miist  be  a  part  of  the  ancestor's 
estate  of  which  the  child  would  be  entitled  to  inherit  a  part  in  case 
of  intestacy.  So  too  in  Miller^s  Appeal,  31  Penn.  338,  an  advance- 
ment is  said  to  be  ''a  pure  and  irrevocable  gift  by  a  parent,  in  hit 
life-time,  to  his  child,  on  account  of  such  child's  share  of  the  estate 
after  the  parent's  decease."  And  in  Dilman  v.  Cox,  23  Ind.  442,  it 
IS  said  :  '*  The  true  notion  of  an  advancement  is  a  giving  by  antici- 
pation the  whole  or  a  part  of  what  it  is  supposed  a  child  will  be 
entitled  to  on  the  death  of  the  parent  or  party  making  the  advance- 
meni." 
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If,  then,  one  of  the  distinguLsfaing  features  of  an  adTanoement  is 
that  it  must  once  have  been  a  part  of  the  anoestor'B  estate,  which, 
but  for  the  gift  by  way  of  advancement,  would  descend  to  his  heirs, 
the  next  question  to  be  considered  is  whether  this  policy  of  insur- 
ance or  the  money  secured  by  it  ever  constituted  any  portion  of  the 
intestate's  estate.  The  finding  of  fact  by  the  Circuit  judge  is  that 
*'  the  intestate  in  his  life-time  *  •  *  insured  his  life  for  the 
sole  benefit  of  his  daughter,  Cornelia,  *  *  *  for  the  sum  of 
$4,000,  payable  upon  his  death,  and  then  and  thereafter  paid 
regularly  up  to  the  time  of  his  death  an  annual  premium  of 
♦99.12,"  etc. 

The  policy  recites  that  the  first  premium  was  paid  by  the  said 
Cornelia,  and  upon  what  evidence,  if  any,  the  Circuit  judge  based 
his  finding  contradictory  of  this  recital  does  not  appear.  Assum- 
ing, however,  as  we  must  do,  the  correctness  of  the  finding  of  the 
Circuit  judge,  inasmuch  as  in  the  case  agreed  upon  he  says,  after 
stating  the  facts  as  found  by  him,  that  "concerning  the  foregoing 
facts  there  was  no  dispute,"  the  inquiry  is  whether  this  policy  or 
the  money  secured  by  it  ever  constituted  any  part  of  the  intestate's 
estate  which,  in  any  event,  could  have  descended  to  and  become 
distributable  amongst  his  heirs  and  distributees,  or  which  he  could, 
by  his  will,  have  given  to  one  or  more  of  them.  The  authorities 
leave  us  in  no  doubt  upon  this  point. 

In  Bliss  on  Life  Insurance,  §  317,  it  is  said  the  rule  is  '^  that  a 
policy  and  the  money  to  become  due  under  it  belong,  the  moment  %t 
is  issued,  to  the  person  or  persons  named  in  it  as  the  beneficiary  or 
beneficiaries,  and  that  there  is  no  power  in  the  person  procuring 
the  insurance,  by  any  act  of  his  or  hers,  by  deed  or  by  will,  to  trans- 
fer to  any  other  person  the  interest  of  the  person  named."  Again, 
at  section  328,  the  writer  says:  '^  Payment  of  the  premium  without 
any  contract  with  the  person  entitled  to  the  benefit  of  the  policy 
gives  no  title  to  it."  And  again,  at  section  339,  it  is  said :  ^  Where 
the  policy  designates  a  person  to  whom  the  insurance  money  is  to 
be  paid  the  persons  who  procures  the  insurance,  and  who  continues 
to  pay  the  premiums  has  no  authority,  by  will  or  deed,  to  change 
the  designation  or  title  to  the  money.  He  is  under  no  obligation 
to  contmue  to  pay  the  premiums  unless  he  has  covenanted  so  to  do ; 
but  if  he  does  so,  the  person  originally  designated  in  the  policy  will 
denve  the  benefit." 

To  the  same  effect,  see  May  on  Insurance,  p.  447,  §  392. 
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The  oases  which  were  principally  relied  upon  by  the  respondents 
4o  noty  in  our  opinion,  conflict  with  these  Tiews.  The  case  of 
Edwards  r.  Freeman,  2  P.  Wms.  435,  was  this :  Richard  Freeman, 
in  contemplation  of  marriage  with  his  first  wife,  Elizabeth,  by 
articles,  covenanted  with  the  father  of  Elizabeth,  in  consideration 
of  the  marriage  and  of  a  marriage  portion  of  £5,000,  to  settle  cer-. 
tain  lands  to  the  nse  of  himself  for  life,  remainder  to  said  Elizabeth, 
remainder  to  his  first  and  other  sons  in  tail  male  successively,  re- 
mainder to  trustees  for  five  hundred  years  to  raise  portions  for  the 
daughters  of  the  marriagOt  payable  at  eighteen  or  marriage,  and  to 
raise  maintenance  for  such  daughters,  until  their  portions  became 
payable,  of  £80  per  annum.  The  marriage  having  been  consum- 
mated and  the  only  issue  being  one  daughter,  and  Elizabeth  dying,. 
Bichard  Freeman  married  again  and  died  intestate,  leaving  a  widow 
and  two  children  of  the  last  marriage  and  the  daughter  of  the  first 
marriage.  The  question  was  whether  the  provision  for  the  daughter 
of  the  first  marriage  could  be  regarded  as  an  advancement.  Held, 
that  the  £5,000  portion  was  an  advancement,  but  not  the  annual 
provision  for  maintenance.  The  difference  between  that  case  and 
the  one  now  before  the  court  is,  that  there  the  gift  was  of  a  portion 
of  the  intestate's  estate,  while  here  the  sum  of  money  secured  by. 
the  policy  never  did  constitute  any  part  of  the  intestate's  estate. 
For  as  the  master  of  the  rolls  says  in  that  case,  *^  the  present  case, 
comes  nearer  to  land  than  if  it  had  been  a  charge  out  of  land  ;  for 
the  trust  of  the  five  hundred  years'  term  being  only  to  raise  this 
£5,000  portion,  and  the  jilaintiff,  Mary  Edwards,  being  the  person 
who  is  alone  entitled  to  it,  she,  as  to  this  purpose,  is  in  effect  the. 
^wner  of  the  five  hundred  years'  term." 

It  was,  therefore,  practically  a  gift  to  the  daughter  of  a  lease  for 
five  hundred  years  of  the  lands  specified ;  that  is,  it  was  a  gift  of  a 
portion  of  the  intestate's  estate.  Kircudbright  v.  Kircudbright^ 
8  Ve&  51,  was  a  case  in  which  a  father  gave  a  bond  to  his  son  to 
secure  the  payment  of  a  certain  annuity  until  his  son  should  be  in 
possession  of  a  living  of  a  certain  annual  value,  and  by  an  agree- 
ment of  the  same  date  the  son  covenanted  that  he  would  forth  with 
€nter  into  holy  orders  and  accept  such  living.  The  father  paid  the 
annuity  regularly  for  nine  years,  but  the  son  failed  to  take  orders 
and  qualify  himself  for  a  living,  and  upon  the  death  of  the  father  in- 
testate the  question  arose  whether  this  annuity  could  be  regarded. 
«B  an  advancement,  and  if  so,  at  what  value  it  should  be  charged.) 
Vol.  XXX  —  6 
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Lord  Eldon,  after  expressing  some  doubt  as  to  the  legality  of  the 
transaction  as  being  contrary  to  public  policy,  decided  that  the  son 
baying  failed  to  comply  with  the  condition  for  nine  years,  the  an- 
nuity  was  determinable  by  the  father  or  his  representativeB,  and 
that  while  it  should  be  regarded  as  an  advancement,  it  was  a  very 
doubtful  question  as  to  how  it  should  be  valued,  and  finally,  gave 
the  son  the  option  to  have  it  valued  at  the  date  of  the  grant  or  to 
estimate  its  value  by  the  amount  of  the  payments  made  under  it. 
Beside  the  fact  that  the  very  doubtful  terms  in  which  this  decision 
was  made  deprives  this  case  of  much  of  the  weight  which  it  would 
otherwise  possess,  it  may  be  remarked  that  here,  too,  the  advance- 
ment was  practically  of  a  portion  of  the  intestate's  estate  —  the 
annuity  being  a  charge  upon  that  estate.  It  was  also  held  in  this 
case  that  a  commission  in  the  army,  which  the  father  had  purchased 
for  another  sou,  was  an  advancement,  to  be  valued  at  the  sum  paid 
for  it,  of  which  we  will  speak  hereafter. 

If  then  this  policy  of  insnrance  never  constituted  any  part  of 
the  estate  of  the  intestate,  the  next  inquiry  is,  was  it  something 
purchased  for  the  child  with  the  funds  of  the  father,  and  if  so, 
how  and  when  is  its  value  to  be  estimated.  Assuming  that  the 
finding  of  fact  by  the  Circuit  judge  is  correct,  then  it  follows  that 
this  policy  of  insurance  does  possess  this  distinguishing  feature  of 
an  advancement,  viz.,  that  it  was  a  thing  purchased  with,  the  fnuds 
pf  the  father  in  the  name  and  for  the  benefit  of  the  child.  The 
thing  purchased  being  the  policy  of  insurance,  and  the  pnrchaae 
having  been  made  and  the  gift  completed  the  moment  it  was  issued, 
as  we  have  seen  above,  that  is  as  soon  as  the  first  premium  was 
paid,  the  only  remaining  inquiry  is  how  and  when  is  its  value  to  be 
ascertained.  Our  act  of  1791,  differing  in  this  respect  from  the 
statute  of  22  and  23  Charles  II,  fixes  this  beyond  dispute  by  de- 
claring that  such  value  shall  be  *^  estimated  at  the  death  of  the 
ancestor,  but  so. as  that  neither  the  improvement  of  tte  real  estate 
by  such  child  or  children  nor  the  increase  of  the  personal  property, 
shall  be  taken  into  the  computation/'  or  as  it  is  stated  in  tlM 
leading  case  of  McCaw  v.  Bleioit,  suprUj  in  order  to  ascertain  the 
amount  at  which  an  advancement  is  to  be  charged,  it  'Ms  to  be 
estimated  at  what  it  is  worth  at  the  time  of  the  death,  relation 
being  had  to  its  situation  at  the  time  of  the  gift."  The  advance- 
ment or  thing  given  being  the  policy  of  insurance,  and  the  time  of 
the  gift  being  the  moment  it  was  issued,  to  ascertain  its  value« 
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cording  to  the  rule  established  by  onr  statute  as  construed  by  our 
oourtSy  the  inquiry  is>  not  what  it  cost,  as  was  held  in  KircudhrigM 
T.  Kireudbrighty  under  the  English  statute,  in  reference  to  the  com- 
mission in  the  army,  because  that  is  not  in  aocordance  with  the  rule 
as  established  by  our  statute,  for  as  is  said  by  Johnston,  Oh.,  in 
(kwMT  y.  Mayy  3  Strobh.  Eq.  189,  'Mt  is  not  the  sum  expended  but 
the  thing  which  is  bought  with  it  —  the  thing  received  by  the  child 
— which  constitutes  the  advancement ;  nor  is  the  cost  of  the  pur- 
chase the  measure  of  the  yalue  of  the  thing  advanced  "  ;  but  the 
inquiry  is,  what  a  policy  for  a  like  amount,  upon  which  the  first 
premium  had  been  paid,  on  the  life  of  a  person,  with  like  expecta- 
tion of  life  and  of  the  same  age  as  the  father  of  appellant  was  when 
this  policy  was  issued,  be  worth  on  the  12th  March,  1874,  the  date 
of  intestate's  death. 

It  is  true  that  it  is  stated  that  by  one  of  the  regulations  of  the 
company  issuing  this  policy  a  policy  drawn  in  favor  of  a  minor 
child,  as  this  was,  is  "  neither  purchasable  nor  assignable."  But 
without  stopping  to  inquire  whether  such  a  regulation,  not  incorpo- 
rated in  or  forming  a  part  of  the  policy,  which  is  the  contract 
between  the  parties,  could  abridge  the  rights  of  the  holder  of  the 
policy,  it  is  sufficient  to  say  that  the  inquiry  should  be  what  would 
9!ueh  a  policy  be  worth  at  the  date  of  the  death  of  the  intestate  in 
the  condition  in  which  this  one  was  at  the  time  when  it  was  issued, 
that  being  the  time  when  the  gift  was  made.  If  however,  from 
any  cause,  it  should  appear  to  be  of  no  value^  then  the  result  would 
be  that  it  was  no  advancement. 

The  question  as  to  the  payment  by  the  father  of  the  premiums 
subsequent  to  the  first  presents  more  difficulty;  h\xt  we  are  inclined 
to  regard  them  as  advancements  of  so  much  money;  like  the  case 
of  a  father,  who,  after  having  given  his  child  a  piece  of  property  — 
a  residence,  for  example  —  expends  considerable  sums  of  money 
from  year  to  year  in  making  improvements  or  additions  to  the 
buildings.  In  such  a  case  the  thing  given  is  the  money  expended; 
and  while  it  is  true  that  ordinarily  the  sum  expended  does  not  fur- 
nish the  rule  for  estimating  the  value  of  an  advancement,  yet  where, 
as  in  this  case,  the  thing  given  is  money,  there  is  no  other  mode  of 
estimating  its  value  except  by  the  amount  given. 

The  suggestion  in  the  argument  of  respondents  that  the  premi- 
ums paid  might  exceed  the  amount  received  on  the  policy,  or  that 
the  whole  might  be  lost  by  the  failure  of  the  insurance  company, 
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loees  all  its  force  in  view  of  the  deoisions  holding  that  the  child  it 
chargeable  with  the  value  of  the  advancement  even  though  the 
thing  constitating  the  advancement  had  ceased  to  be  propertj 
before  the  settlement  is  made»  as  in  cases  of  advancements  in 
slaves.  Manning  v.  Manning j  12  Rich.  £q.  428;  McLure  v.  Steek^ 
14  id.  116. 

So  that  we  think  the  advancement  in  this  case  was,  firsts  flie 
-policy  of  insurance^  the  value  of  which  is  to  be  ascertained  in  the 
manner  above  indicated,  that  being  the  thing  which  was  purchased 
with  the  first  premium,  and  that  all  subsequent  premiums  were 
4idvancements  of  so  much  money,  which  of  course  will  bear  no 
interest  except  from  the  time  of  the  death  of  the  intestate. 

The  authorities  relied  upon  to  show  that  the  true  value  of  the 
4idvaDcement  in  this  case  was  the  amount  of  money  received  by  the 
<;hild,  do  not,  in  our  opinion,  sustain  such  a  position,  inasmuch  as 
these  cases  are  from  States  where  the  statutes  of  distributions  are 
not  like  ours,  and  the  decisions  were  made  to  turn  upon  the  phrase* 
ology  of  the  respective  statutes. 

In  Clark  v.  Wilson,  27  Md.  693,  a  father  made  a  deed  of  trust  of 
certain  lands  for  the  benefit  of  his  children  of  the  first  marriage, 
reserving  a  life  estate  to  himself.  The  questions  were,  first,  whether 
the  property  conveyed  by  the  deed  of  trust  was  an  advancement, 
jmd  second,  if  so,  whether  it  should  be  valued  at  the  date  of  the 
deed  or  at  the  date  of  the  father's  death.  It  was  held  that  the 
property  was  an  advancement,  and  that  it  should  be  valued  at  the 
•date  of  the  father's  death,  when  the  life  estate  fell  in  and  the 
remainder  took  effect,  or  when  the  children  received  possession  of 
the  property. 

The  case  turned  upon  the  language  of  the  Maryland  statutes. 
"  The  value  thereof  at  the  time  such  advancement  was  received  "— ^ 
the  court  construing  those  words  to  mean  when  the  property  actu- 
ally goes  into  the  possession  of  the  child. 

The  case  of  Wilks  v.  Orsen,  14  Ala.  443,  was  this:  A  father 
made  a  deed  of  slaves  to  his  children,  reserving  a  life  estate  to 
himself,  and  the  same  questions  arose.  The  court,  basing  its 
decision  upon  the  language  of  the  Alabama  statute,  which  provides 
that  the  value  of  the  property  constituting  the  advancement  shall 
be  fixed  ''at  the  time  it  was  delivered,"  held  that  the  children 
were  chargeable  with  the  value  of  the  property  at  the  time  thej 
•came  to  the  actual  possession  of  iL 
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In  Hook  T.  Hook^  13  B.  Monr.  528,  a  father  conveyed  to  oertain 
of  his  children  certain  lands  and  slaves,  reserving  a  life  estate  to 
himself.  The  Kentucky  statnte  provided  that  '^all  advance- 
ments should  be  estimated  at  their  value  when  made/'  and  the 
court  held  that  the  advancement  should  be  deemed  to  have  been 
made  at  the  time  the  advancement  is  ^^made  complete  by  the^ 
actual  possession  and  enjoyment  of  if  These  cases,  besides  rest- 
ing upon  the  particular  phraseology  of  the  several  statutes  of  the^ 
several  States  in  which  they  were  decided,  differ  materially  from 
the  one  now  before  the  court.  In  each  of  them  the  property  con- 
stituting the  advancement  was  a  part  of  the  father's  estate,  and 
continued  in  his  use  and  enjoyment  and  undsr  his  control  up  to  th& 
time  of  his  death,  while  in  the  case  now  under  consideration  the 
policy  of  insurance  was  never  a  part  of  the  fatlier's  estate,  and  waa 
never  in  his  own  use  or  under  his  control.  The  case  of  Meadows  v. 
Meadows,  11  Ired.  148,  is  likewise  relied  upon.  That  case,  how- 
ever, turned  upon  the  special  provisions  of  the  North  Carolina 
statute,  and  throws  no  light  upon  the  questions  we  are  considering. 
Many  of  the  cases  from  other  States  cited  in  the  argument  hold 
that  the  question  of  advancement  is  one  of  intention,  but  such 
does  not  seem  to  be  the  rule  in  this  State. 

In  Sees  v.  Rees,  11  Rich.  Eq.  86,  it  was  held  that  whether  prop- 
erty given  by  a  parent  to  a  child  shall  be  considered  as  an  advance- 
ment is  not  a  question  of  intention.  It  is  very  true  that  what  is 
or  is  not  an  advancement  may  depend  upon  the  circumstances  or 
condition  of  the  parties,  as  in  McCaw  v.  Bleivit,  2  McG.  Ch.  91; 
Murrell  v.  MurreU,  2  Strobh.  £q.  148,  and  Ison  v.  Ison,  5  Rich.  Eq. 
15;  ''  but  the  mere  declarations  of  the  donor  cannot  alter  the  opera- 
tion of  the  law,  either  as  to  the  character  of  the  gift  or  even  the 
mode  of  valuation." 

The  judgment  of  the  Circuit  Court  is,  so  far  as  it  conflicts  with 
the  principles  herein  announced,  set  aside  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  the  principles  herein 
established. 

WlLLARD,  0.  J.,  and,  Haskell,  A.  J.,  concurred. 

Reversed  and  remanded*. 
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InUreii  itfter  maturiiif. 

A  OQBtniet  to  paj  a  Bum  oertaUi  at  a  fatare  daj,  with  Interest  at  a  eoDTen- 
tlonal  rate,  nothing  being  eald  as  to  the  rate  of  interest  after  the  prindpsl 
earn  beoomes  due,  beare  interest  at  the  conventional  rate  until  it  becomei 
due,  and  from  that  time,  upon  the  aggregate  of  principal  and  interest,  at 
the  legal  rate.    (8ee  note,  p,  47.) 

ACTION  on  a  sealed  note  dated  Janaarj  1,  1871,  payable  twelve 
months  after  date,  *^with  interest  from  date  at  the  rate  of 
twelve  per  cent  per  annum."  The  opinion  states  the  other  facts. 
Judgment  was  rendered  for  twelve  per  cent  interest  after  maturity 
and  up  to  judgment.    Defendant  appealed. 

Thomson,  for  appellant. 

Duncan  £  Cleveland,  contra, 

WiLLABDy  G.  J.  This  is  an  action  on  a  sealed  note,  tried  by  the 
court  by  consent  of  parties.  The  credits  of  the  note  wer9  admit- 
ted and  no  defense  made.  The  court  gave  judgment  for  the 
amount  due,  with  interest  at  the  rate  fixed  by  the  contract,  viz., 
twelve  per  cent  per  annum  to  the  day  of  judgment.  The  defendant 
appeals  from  the  allowance  of  twelve  per  cent  interest,  and  also  on 
the  ground  that  there  were  no  finding  of  fact  and  law.  As  there 
was  no  contest  as  to  the  facts,  no  finding  of  fact  was  necessary,  and 
the  order  for  judgment  is  a  sufficient  finding  of  the  law. 

The  note  contains  a  promise  to  pay  a  sum  certain  at  twelve 
months  from  date,  '*  with  interest  at  the  rate  of  twelve  per  cent  per 
annum."  This  contract  must  be  construed  as  calling  for  interest 
at  that  rate  until  its  maturity. 

No  contract  appears  intended  to  govern  the  mte  of  interest  from 
and  after  the  maturity  of  the  note,  consequently  the  damages  for 
non-payment  at  maturity  are  governed  by  the  rule  of  law  fixing 
such  damage  at  interest  at  seven  per  cent  Langston  v.  South 
Carolina  Railroad,  2  S.  C,  248.  The  court,  therefore,  erred  in 
allowing  interest  at  the  rate  of  twelve  per  cent  after  the  matnri^ 
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of  the  note.  The  proper  allowance  was  at  the  rate  of  seven  per 
cent  from  that  time. 

The  judgment  is  erroneous  and  must  be  set  aside,  unless  the 
plaintiff  remits  the  excess  of  interest  thus  charged ;  and  on  such 
remission  being  made,  the  judgment^  as  amended,  will  stand 
aflSrmed,  but  with  costs  of  this  appeal  to  the  appellant. 

The  case  will  be  remanded  to  the  Circuit  Court  for  further  pro- 
ceedings, in  conformity  with  the  foregoing  decision. 

HgIyeb,  a.  J.,  and  Haskell,  A.  J.,  concurred. 

• 

Hon  BT  TBM  BEgOHTEa^Tha  wibjeet  of  this  ease  has  been  otrefUQy  oonsldBrwl  in  » 
wtieia  In  the  Axaajit  Law  JoniurAi«»  toL  90,  p.  480,  by  William  Bvarj  Amoux, 
.,  of  New  Toric    Wo  sul^Join  the  article  as  an  excellent  sommaiy : 

la  Cook  ▼.  FowUr,  L.  B.,  7  H.  L.  87,  decided  in  1874,  where  an  action  was  brooi^t  on  a 
wamnt  oC  attorney  giTon  to  seeure  the  payment  of  £1,830  **  on  the  2d  of  June  next,  with 
Intenetat  five  per  cent  per  month,"  Judgment  to  be  entered  up  forthwith,  the  Hoose  of 
Lords  held  that  the  YogaX  rate  governed  after  maturity.  Lord  Chancellor  Cairns*  Lord 
Cbblmsvobd  and  Lord  Hathsbuet,  Boriatim,  deliTered  opinions.  Following  them  Lord 
BnaoBira  said:  ' *  Unless  it  can  be  laid  down  as  a  general  rule  of  law  that  upon  a  contract 
tor  the  pi^yment  of  mon^  borrowed  for  a  fixed  period,  on  a  day  certain,  with  interest  at  a 
certain  rate  down  to  that  day,  a  further  contract  for  the  contlnuanc  of  the  same  rate  of 
Inlerest  after  that  day  until  actual  payment.  Is  to  be  implied,  tb  dedaion  of  the  rlce- 
^Jhaafwllor  is  not  erroneous.  I  entirely  agree  with  those  of  your  V  /dshipe  who  have  pre- 
ceded me,  that  no  such  contract  is  to  be  implied  unless  there  Is  soriothing  to  justify  it  upon 
ths  uimsliuutluiu  of  the  words  of  the  particular  instrument." 

In  aeoordanoe  with  this  dedsion,  Byles on  Bills,  6th  London  edition,  940,  original  paging; 
l^rs  down  the  law  thus:  ''Interest  when  not  made  payable  on  the  face  of  the  trutrumenl  is 
in  the  nature  of  damages  for  the  retention  of  the  principaL  But  in  an  action  of  debt,  if 
the  instrument  be  payable  by  the  terms  of  the  instrument,  it  Is  reoorerable,  not  as  dam- 
agn,  bat  as  debt." 

The  same  doctrine  has  been  announced  by  the  Supreme  Court  of  the  United  States.  In 
BrtwiUr  ▼.  WakeJkUk  28  How.  Il8,a  note  was  payable  at  afuture  day  with  interest  at  two 
percent  a  month,  nothing  was  said  about  the  rate  of  interest  after  maturity ;  the  court 
held  that  alter  maturity  the  note  drew  only  the  statutory  rate.  Mr.  Chief  Justice  Tanet« 
dsilTerIng  the  opinion  of  the  court,  says  that  when  the  note  is  entirely  sQent  as  to  the  rate 
of  hiterest  thereafter,  if  it  is  not  paid  at  maturity  the  creditor  is  entitled  to  interest  after 
thst  time  by  operation  of  law  and  not  by  virtue  of  any  promise  that  the  debtor  has  made ; 
that  if  the  right  to  interest  depended  upon  the  contract,  the  holder  would  be  entitled  to  no 
Jaterast  whaterer  after  the  date  of  payment.  See,  also,  Burnhiad  ▼.  Firman,  88  Wall.  170. 

In  Maine  the  same  question  arose  on  a  note  payable  at  a  future  day  with  interest  at 
eli^  per  cent.  In  EkUon  ▼.  Boteonoutt,  07  Me.  640 ;  84  Am.  Rep.  63,  the  court  held  that 
ouch  obligations  after  maturity  draw  interest  only  at  the  statutory  rate,  unless  the  spedsl 
rate  is  expressly  agreed  to  be  paid  after  maturity. 

In  Bhode  Island,  in  Pearce  ▼.  JETennesBV,  10  B.  1. 1S8,  this  rule  has  been  followed.  The 
eovt  say  that  if  the  parties  to  the  note  or  other  contract  for  the  pajrment  of  money  intend 
that  it  shall  carry  the  stipulated  rate  of  interest  till  paid,  they  can  easily  entitle  themselyea 
to  It  by  saying  so  in  so  many  words. 

InOonnecticnt,in  187S,  it  was  **  lawful  to  contract  for  payment  or  receipt  of  any  rate  of 
hrterast,**  providing  that  only  six  per  cent  should  be  reoovered,  unless  a  greater  rate  should 
be  agreed  upon.  In  M78  it  was  enacted  that  no  greater  rate  of  interest  than  seven  per  cent 
psr  ammm  should  be  recovered  or  allowed  for  the  time  after  the  money  loaned  became 
dne.  In  Sujfkid  SSoeL  8oc.  v.  Loumie,  42  Conn.  670,  the  note  was  payable  in  three  years 
after  date,  with  no  contract  for  interest  after  matmity*   The  contract  rate  was  above  the 
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kgal  rato  after  the  note  fell  due.    The  oourt  held  that  the  plaintiff  ooold  reoovor,  allw 
matmity  p  only  the  legal  rate  of  Interest. 

In  FennflylTanla  a  oaee  arooe  where  the  agreed  interest  was  less  than  the  statototyintv- 
est.  A  note  was  made  payable  at  a  future  day  with  interest  at  the  rate  of  three  per  omI 
per  annum,  and  nothing  was  said  about  the  rate  of  interest  thereafter.  It  was  held  la 
Ludwtck  T.  HtuUzinoer,  6  Watts  ft  Serg.  61,  that  if  such  an  obligation  was  not  paid  at 
maturity  it  will  draw  the  interest  named  till  maturity,  and  after  that  the  usual  or  statafeoiy 
rate. 

In  South  Oarolina  a  legacy  was  made  payable  at  a  oertain  date  with  five  per  cent  lnt«^ 
eat,  and  the  court  held,  in  accordance  with  Penn^ylTania  decision,  that  it  bore  legal  rate 
after  maturity.    Hendenon  ▼.  Laurens^  3  Dess.  (S.  C.)  ITOl 

In  Alabama  the  decisions  have  accorded  with  the  foregoing.  See  Henry  ▼.  Thompun,  1 
Minor  (Ala.),  900;  Kitchen  ▼.  Branch  Bank  of  Mobile,  14  Ala.  288. 

On  the  other  hand,  in  Maraachusetts,  in  a  recent  case,  the  oourt  held  that  when  a  reooTSiy 
la  had  upon  a  note  bearing  ten  per  cent  interest,  the  plaintiff  is  entitled  to  Interest  at 
the  same  rate  till  the  time  of  verdlot.  Brannon  v.  HurseR,  113  Mass.  63.  The  reason 
giTen  Is  that  "  the  plaintiff  recovers  Interest  both  before  and  after  the  note  matures, 
by  Tirtue  of  the  contract,  as  an  Incident  or  iNirt  of  the  debt,  and  is  entitled  to  the  rate 
fixed  by  contract."  Judge  Waiaon  delivering  the  opinion  in  the  Maine  case  above 
cited,  commenting  on  this  decision,  snys:  ''This  reasoning  is  at  variance  with  the 
reasoning  of  the  House  of  Lords,  with  the  reasoning  of  the  Supreme  Court  of  the 
United  States,  and  with  the  reasoning  of  the  Massachusetts  court  Itself  In  Ayer  v. 
TOden,  13  Gray,  178.** 

In  Virginia,  a  sealed  note  payable  at  a  future  day  with  twelve  per  cent  Interest  was 
lawfully  made.  Subsequently  the  general  rate  was  fixed  by  legislation  at  six  per  cent. 
The  court  held  In  Cecily.  Hida^  29  Qratt.  1 ;  28  Am.  Rep.  381,  that  the  **  contract  ought 
to  be  construed  precisely  as  If  the  words  *  till  paid '  had  been  inserted  therein  after  tb* 
words  *  from  date,*  and  that  such  was  their  obvious  meaning,'*  and  gave  judgment  for 
the  rate  agreed  upon.  In  the  opinion  no  case  outside  of  the  Virginia  reports  la 
cited. 

In  Mississippi  the  law  provided:  **No  greater  rate  of  interest  than  9tx  per  cent  shall 
be  received  on  any  contract  or  obligation,  unless  **  otherwise  agreed  upon.  Code, 
1944.  In  Overton  v.  BAton^  9  Heisk.  (Tenn.)  783 ;  84  Am.  Rep.  867,  this  statute  was  under 
consideration  in  an  action  on  a  note  payable  at  a  future  date  with  twelve  per  cent 
Interest,  and  the  court  held  that  the  note  bore  the  conventional  and  not  the  statutory 
rate  both  before  and  after  maturity.  After  reviewing  several  of  the  cases  holding  th* 
oontrarj'  view,  the  court  say  that  the  views  they  hold  are  based  **  upon  much  stronger 
and  better  reasons,  and  reasons,  too,  which  approximate  more  nearly  and  more  natu- 
rally the  obvious  intention  of  the  parties  contracting.*' 

In  Texas,  In  the  case  of  Pridgen  v.  ilndmos,  7  Tex.  461,  It  was  held  that  a  note  pa^ 
able  on  or  before  a  future  date,  with  interest  at  ten  per  cent,  carried  conventional 
Interest  until  Judgment.  This  doctrine  was  extended  to  the  time  of  pavment  In  Hop- 
kins V.  Crittenden^  10  Tex.  189,  on  the  coustruotlon  of  its  interest  law  fixing  the  rate 
"when  no  specific  premium  or  rate  of  interest  is  expressed.*'  Dig.,  art.  1887,  a  rata 
being  expressed  In  the  note. 

In  Wisconsin,  In  Spctiecr  v.  Maxfleldt  16  Wis.  ITS,  it  was  held  that  **  where  a  party  has 
given  his  obligation  for  the  payment  of  a  sum  of  money  by  a  certain  day  with  Interast 
at  a  higher  rate  than  that  allowed  by  law,  in  the  absence  of  any  agreement  on  that 
subject  such  higher  rate  of  Interest  will  continue  not  only  until  the  money  Is  due,  but 
so  long  as  It  is  held  or  detained  by  the  debtor,  though  such  obligation  is  entirely 
silent  as  to  the  rate  of  Interest  after  its  maturity.**  This  decision  was  ai^roved  and 
followe<l  In  Pruyti  v.  City  of  MUwavkee,  18  Wis.  867. 

In  Illinois,  Judge  Brbkss,  inEtnyre  v.  McDanieiU  98  111.  801,  reviews  the  authorities- 
and  holds  that  **  conventional,  not  legal  Interest,  was  the  contract  to  attach  to  the  debt 
until  it  should  be  fully  paid,  and  so  long  as  it  remains  a  note  '* 

In  Iowa  two  cases  came  before  the  Supreme  Court,  In  each  of  which  the  court  below 
had  allowed  statutory  interest  only  from  maturity  of  the  obligation  sued  upon,  and 
the  Judgmenu  were  reversed.    Hci?id  v.  AmuArong,  18  Iowa,  884;  Thompmm  ▼.  PUkd^. 
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•M.  40.    In  the  flni  cited  case  the  court  expressly  disapprore  of  the  decision  In  M 
Hoir.<D.841U. 

In  Oyifonila  the  same  doctrine  has  been  announced,  but  the  case  decided,  Kohkr  n 
Btdthr^  Cal.  887,  turns  entirely  upon  the  language  of  the  statute,  and  does  not  aid  lo' 
any  gsoeral  construction  of  the  question. 

In  Nevada,  In  0»»y.  Smith,  1  Nev.  161.  and  McLane  y.  Ahraru,  t  id.  199,  the  sama 
issolt  Is  reached  for  the  same  reason,  although  the  court  hold,  "after  breach,  In  tha 
ibssnoe  of  a  continuing  contract  as  to  Interest,  the  statute  fixes  the  damages  to  ba 
iseovered.**  Chief  Justice  Lewis  delivering  the  opinion,  after  citing  2S  How.  (U.  8.) 
118,  and  other  authorities  on  the  same  side,  says :  **  To  the  correctness  of  these  deols* 
Ions  under  the  statutes  upon  which  they  were  made  we  tAre  our  ready  assent.'* 

It  will,  therefore,  be  observed  that  England,  the  United  States  courts,  Maine,  Rhode 
Island,  Oonnectlout,  Pennsylvania,  South  Carolina  and  Alabama  have  decided  In  favor 
of  the  statutory  rate.  Massachusetts,  Virginia,  Mississippi,  Texas,  Illinois,  Wisconsin 
and  Iowa  have  decided  in  favor  of  the  contract  rate.  California  and  Nevada  do  not 
oonnt. 

Ae  question  has  been  before  our  own  courts,  but  we  Imagine  not  In  a  manner  to 
make  tha  decision  one  that  will  bind  tho  Court  of  Appeals  as  ttare  deeitis. 

In  MlOer  v.  Burrouifhs,  4  Johns.  Ch.  •13(i,  where  the  contract  allowed  six  per  cent.  In 
a  per  curiam  opinion  the  court  held  that  '*  Interest  must  be  decreed  according  to  the 
contract  of  the  parties  until  the  contract  ceases  to  operate  by  belbg  merged  in  the 
decree."   This  decision  Is  cited  approved  In  Van  Buren  v.  Van  Oaaitbeck,  4  Cow.  496. 

An  action  was  brought  by  the  United  Stated  Bank  v.  Chapln  upon  two  promissory 
aetsa,  the  dark  of  the  court  in  assessing  damages  computed  the  rate  of  interest  at 
seven  per  cent  after  maturity.  A  motion  was  thereupon  made  to  set  aside  the  assess 
mentof  the  cleriL,  and  the  motion  was  denied,  **the  court  holding  that  the  clause  In 
the  charter  of  the  bank  limiting  the  rate  of  interest  to  six  per  cent  referred  only  to 
discounts  in'the  ordinary  course  of  business;  that  the  contract  with  the  bank  having 
been  broken,  the  defendant  was  liable  to  pay  the  rate  of  interest  fixed  by  the  lex  loci 
tmm  the  time  that  the  debt  became  due.*'  9  Wend.  471.  And  see,  also,  the  decision 
on  a  motion  made  to  correct  the  Judgment  for  an  error  in  omitting  part  of  the  interest 
where  tha  question  was  raised  whether  the  Interest  should  be  six  or  seven  per  cent.  In 
Jitdianim*  Bank  v.  Mtnttiomt,  19  Johns.  tU.  To  the  same  effect  is  3faeofnZ)er  v.  Dun- 
tain,8WeDd.  6A). 

This  question  has  been  before  the  Court  of  Appeals  In  a  case  where  it  was  not 
aecessary  to  make  any  determination,  and  Folqbr,  J.,  delivering  the  opinion  in  Bitter 
V.  FfclBlps,  58  N.  7.  600,  after  citing  the  contrary  decisions  on  the  subject  in  this  State, 
says :  **]s  Is  not  necessary  now  to  determine  which  of  these  sets  of  cases  deelares  the 
law  correctly.'* 

8o  It  remains  with  us  an  open  question.  See,  also,  Psfne  v.  ConoeO,  68  Me.  80;  8.  c, 
SAnuBep.  il. 

We  maj  add  to  BIr .  Amonz's  summary  that  the  vexed  question  was  hinted  at  in  TfUson 
V.  Oobb,  4  Stew.  91.  It  was  there  held  that  where  an  account  extending  over  a  number  of 
years  was  ordered,  and  the  rate  of  interest  during  that  time  had  been  changed  by  law,  the 
talwust  oo  sncdi  aooonntfnff  must  conform  to  such  fluctuations.  The  chancellor  said: 
**Qy  the  Jnlpnent  of  the  Court  of  Errors  and  Appeals  the  defendants  are  to  be  required 
to  sceoont  for  half  of  the  proceeds  of  the  sctle  (subject  to  a  certain  deduction)  of  certain 
laflraad  bonds,  with  Interest  from  June  21, 1864,  and  the  question  is  as  to  the  rate  of  inter- 
siL  Tba  judgment  was  pronounced  In  March  term,  1878.  The  lawful  rate  of  interest  wai 
ttea  seven  per  cent  per  annum,  but  it  was  changed  to  six  by  alaw  which  took  effect  on 
Ike  4th  of  July  f <rfIowing.  A  contract  for  the  payment  of  money  made  before  July  4, 1878, 
on  vUch  Interest  at  the  rate  of  seven  per  cent  per  annum  was  lawfully  pasrable  byita 
terms,  would  still  bear  interast  at  that  rate  until  the  money  be  paid,  or  until  judgment  or 
dsoree,  notwithstanding  the  change  in  the  lawful  rate,  and  even  though  the  contract 
■ntored  before  the  change  took  effect.**  (This  remark  is  plainly  obiter.)  **  A  judgment 
ar  decrsa  entered  upon  it  since  that  change  would,  however,  bear  interest  only  at  the  legal 
ntsof  sfaE  per  cent.  iVUmn  v.  Hamh,  2  Beas.  889;  Verree  v.  Hughes,  6  Halst.  89;  Cox  ▼. 
)9  Yroom,  889.    Where  interest  Is  given  by  way  of  damages  for  the  detention  of  a 
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debt,  it  will  be  allowed  aocordlns  to  the  legal  mte  for  the  time  being;  and  if  there  haft 
been  changeg  it  will  vary  firom  time  to  time  during  the  period  for  which  interest  is  allowed, 
aooording  to  the  ohanges.  Maroy*»  AjdoouhU  9  C.  B.  Qreen,  461."  Mr.  Stewart  1im 
appended  a  valuable  note  on  this  topic  to  his  report  of  this  case. 

In  HoUUn  ▼.  Freedman  Sooifigs  and  Trust  Co.,  decided  by  the  United  States  Supreme 
Court  at  October  term,  1819,  the  question  is  discussed.  This  case  arose  in  the  District  of 
Columbia,  where  the  statutory  race  is  six  per  cent,  but  parties  are  permitted  to  stipulsts 
for  a  different  rate  not  exceeding  ten  per  cent,  and  the  note  was  at  ten  per  cent,  sajiag 
nothing  about  interest  after  maturity.    The  court  said: 

**The  rule  heretofore  applied  by  this  court,  under  the  circumstances  of  this  case,  fass 
been  to  give  the  contract  rate  up  to  the  maturity  of  the  contract  and  thereafter  the  rite 
prescribed  for  cases  where  the  parties  themselves  have  fixed  no  rate.  Breicstor  v.  Wake' 
fOd,  8S  How.  118 ;  Benihiiel  v.  Furnuuu  »  Wall.  170.  Where  a  dlflereot  rule  has  been 
«8tii>llshed  it  governs,  of  course,  in  that  locality.  The  question  is  always  one  of  locsl 
law.  This  subject  was  fuUy  examined  in  the  recent  case  In  this  court  of  OromwM  v. 
County  of  Sae^  94  U.  8.  861.  We  need  not  go  over  the  same  ground  again.  Here  the 
agreement  of  the  parties  extends  no  further  than  to  the  time  fixed  for  the  payment  of  the 
principal.  As  to  eveiy  thing  beyond  that  it  is  silent.  If  payment  be  not  made  when 
the  money  becomes  due,  there  is  a  breach  of  the  contract  and  the  creditor  is  entitled  to 
damages.  Where  none  is  agreed  upon,  the  law  fixes  the  amount  according  to  the  stand- 
ard applied  in  all  such  cases.  It  is  the  legal  rate  of  interest  where  the  parties  have  agreed 
upon  none.  If  the  parties  meant  that  the  contract  rate  should  continue,  it  would  have 
been  easy  to  say  so.  In  the  absence  of  a  stipulation  such  an  intendment  cannot  be  InfMred. 
The  analogies  reUed  upon  to  support  a  diilerant  view  are  obfkmsly  distitigiitshahle  i 
the  case  in  hand.*' 


SirsoKoy.  Vaidxk. 

(108.0.247.) 

Air0%  — Jaini — etkUe  of,  noi  dUeharged  ^  hi$deaih  btfan  pHn/eliptL 


Where  a  joint  note  is  exeeated  by  a  prindpal,  and  by  a  sorety  not  otharwiae 
liable,  and  the  latter  dies  leaving  the  principal  Bunrivlng,  his  aetata  ia  not 
discharged  from  the  obligation.    (See  note,  p,  66.) 

ACTION  on  a  promissory  note.    The  opinion  states  the  fsctL 
The  plaintiff  had  judgment  below. 

■ 

Munro  A  Munro,  for  appellant. 

Johnson,  contra. 

MclYBBy  A.  J.    This  was  an  action  on  a  note,  of  whioh  the  fot- 
lowing  is  a  copy: 


APRIL  TEBM,  1878.  51 


Soaong  ▼.  Yaiden. 


*^  IIOO.     One  day  after  date  we  promise  to  pay  A.  E.  Snsong  one 
kandred  dollars  for  value  reoeived. 
'*FBbruary  10,  1874. 

his 

«  W.  H.  X  Vaidik. 

mark. 

«  L.  G.  Bishop. 
"Witness:  J.  0.  Hix."* 

The  defendant,  Vaiden,  did  not  appear,  and,  therefore,  the 
plaintiff  was  entitled  to  judgment  against  him.  The  defense  set 
up  by  the  other  defendant  was  that  the  note  being  a  joitU  note, 
and  L.  O.  Bishop  having  signed  the  same  as  surety  merely,  and 
not  being  liable  for  the  debt  except  by  reason  of  such  signing,  his 
estate,  upon  his  death,  was  absolutely  discharged,  both  in  law  and 
equity,  and  the  survivor  alone  was  liable.  ^ 

The  survivorship  and  insolvency  of  Yaiden,  as  well  as  the  fact 
that  the  note  was  given  for  a  debt  due  by  Yaiden  alone.  Bishop 
being  merely  a  surety,  and  having  received  ho  benefit  from  the 
eonsideration,  were  admitted.  On  the  trial  the  Circuit  judge 
charged  the  jury  that  the  note  sued  on  was  in  effect  a  joint  and 
several  note,  and  that  the  verdict  should  be  for  the  plaintiff  against 
both  defendants,  to  which  charge  the  appellant  excepted.  It  is 
obvious  that  this  exception  was  well  taken.  We  can  see  no  ground 
whatever  to  warrant  such  a  charge.  Story  on  Prom.  Notes,  §  57; 
1  Story  Eq.  Jur.,  §  164.  The  note  was,  upon  its  face,  plainly  a 
joint  and  not  a  joint  and  several  note,  and  there  was  no  evidence 
whatever  to  show  the  contrary,  even  if  such  evidence  were  admissi- 
ble under  the  state  of  the  pleadings.  The  defendant,  who  is 
appellant,  requested  the  Circuit  judge  to  charge  that  a  note  com- 
mencing **  we  promise  to  pay ''  is  a  joint  note  if  signed  by  two  or 
more.  This  the  Circuit  judge  charged,  but  added  the  words  ^^  under 
certain  circumstances,"  to  which  qualifying  words  appellant  ex- 
cepted. This  also  was  error;  for  while  there  are  cases  which  hold 
that  in  equity  a  note  signed  by  a  partnership,  commencing  "  we 
promise,^  is  in  effect  the  joint  and  several  note  of  the  several  part- 
ners, and  while  there  are  other  cases  which  hold  that  an  obligation 
in  form  joint  may,  in  equity,  be  shown  to  have  been  so  drawn  by 
mistake,  and  that  in  fact  the  real  intention  was  that  it  should  be 
joint  and  several,  yet  there  was  nothing  in  this  case  to  warrant  any 
snob  instruction.    For  in  determining  the  correctness  of  any  propo- 
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ntion  of  law  given  to  the  jury  for  their  guidaDce,  we  must  neoes* 
sarily  look  to  the  circumstances  of  the  case  to  determine  whether  it 
was  right  in  the  particular  case  submitted.  We  do  not  sit  here  for 
the  purpose  of  determining  mere  abstract  questions  of  law,  but  to 
decide  whether  the  law,  as  applicable  to  a  particular  case  made,  hat 
been  correctly  stated.  Indeed,  we  think  that  the  Circuit  judge 
practically  reversed  the  rule  of  law,  for  as  we  understand  it,  the 
rule  is  that  a  note  signed  by  two  or  more,  commencing  '^we 
promise  to  pay,''  is  a  joint  note  and  not  a  joint  and  several  note, 
but  that, under  certain  circumstances,  indicated  above,  such  a  note 
may  be  treated  in  equity  as  a  joint  and  several  note.  The  appellant 
also  requested  the  Circuit  judge  to  charge  that,  **  upon  the  death  of 
one  of  the  makers  of  a  joint  promissory  note,  who  was  not  liable  for 
the  debt  irrespective  of  the  joint  obligation,  but  who  signed  the 
^  note  simply  as  surety,  his  estate  is  absolutely  discharged,  both  in 
law  and  equity,  and  the  survivors  only  are  liable." 

The  judge  charged  in  accordance  with  this  reqne$<t,  but  added 
*' that  it  had  no  application  to  this  case,''  to  which  additional  words 
appellant  excepted.  In  this  also  we  think  there  was  error.  For  if, 
As  we  have  seen,  the  court  below  erred  m  instructing  the  jury  that 
the  note,  though  in  form  joint,  was  in  effect  joint  and  several,  then 
the  proposition  of  law  involved  in  this  last-nientioned  request  was 
not  only  directly  applicable  but  might  be  conclusive  of  the  case; 
because,  if  such  proposition  is  well  founded,  then  the  verdict  should 
have  been  in  favor  of  the  defendant,  Bishop.  It  becomes  necessarj, 
^hen,  for  us  to  consider  and  determine  whether  such  proposition 
can  be  maintained;  and  indeed  this  was  the  only  question  argued 
here.  It  must  be  admitted  that  this  proposition  is  fully  sustained 
by  the  authorities  outside  of  this  State,  a  full  and  fair  statement 
of  which  will  be  found  in  appellant's  brief ;  but  on  the  other 
hand,  the  authorities  in  this  State  are  to  the  contrary.  Shubrick 
T.  Livingston,  1  DeS.  322  ;  Lainhart  v.  Reilly,  3  id.  591 ;  Smith  v. 
Martin,  4  id.  151. 

These  cases  distinctly  hold  that  upon  the  death  of  one  of  two  or 
more  obligors  who  was  a  mere  surety,  while  his  estate  is  discharged 
at  law,  it  is  not  in  equity.  This  proposition,  while  not  distinctly 
decided,  inasmuch  as  the  direct  question  did  not  arise,  seems  to 
have  met  the  approbation  of  Non,  J.,  in  Fescot  v.  Smith,  1  HcC. 
Oh.  304,  and  of  Chetes,  J.,  in  Ayer  v.  Buford,  2  M.  Con.  Rep.  321. 
It  is  very  true  that  Habper,  Ch.,  in  Pride  v.  Bayce,  Bice's  Eq.  288, 
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does  say  that  ''upon  an  examination  of  the  cases  they  seem  to  me 
to  establish  a  rale  of  this  sort :  that  if  the  joint  obligation  be  cre- 
sted merely  by  the  bond  or  covenant,  where  there  was  no  previoos 
lisbility,  in  that  case  no  relief  will  be  afforded  against  the  estate  of 
the  deceased  obligor  in  the  event  of  the  insolvency  of  the  survivor. 
Bat  if  there  was  an  antecedent  debt  to  which  both  parties  were 
liable,  as  in  the  case  of  partners,  then  the  court  infers  without 
direct  proof  that  the  instrument  was  made  joint  by  mistake,  and 
relieves  accordingly,  by  setting  it  up  as  a  joint  and  several  bond  ; 
and  on  a  still  stronger  equity  it  should  seem  that  where  there  was 
an  antecedent  debt  to  which  the  deceased  obligor  was  solely  liable, 
would  the  court  set  it  up  as  his  several  debt,  in  favor  of  the  obligee^ 
where  the  surviving  obligor  proves  insolvent  ?  **  This,  however,  so 
far  as  it  states  the  rule  as  contended  for  by  appellant,  was  a  mere 
didum^  for  the  question  in  Pride  v.  Boyce  was  whether  the  assets 
of  McCauley's  estate  could  be  applied  to  the  payment  of  a  joint 
note  signed  by  McCauley  as  principal  and  Pride  as  surety,  and  it 
was  held  that  they  could.  Indeed,  it  can  scarcely  be  called  a  dictum 
of  that  distinguished  chancellor,  for  it  will  be  observed  that  he 
does  not  state  the  rule  as  one  which  ho  approves,  but  merely  as  one 
established  by  the  cases  ;  and  an  examination  of  his  opinion  shows 
that  the  cases  from  which  he  deduced  his  rule  are.all  English  case^ 
and  he  docs  not  mention  or  refer  to  a  single  one  of  the  cases  in  our 
State  above  cited. 

It  is  argued,  however,  that  the  decisions  in  this  State  which 
establish  the  contrary  of  the  proposition  contended  for  by  appel* 
lant  are  all  cases  on  bonds  in  which  the  obligors,  in  terms,  bind  not 
only  themselves  but  also  their  heirs,  executors  and  administrators, 
while  the  case  now  under  consideration  is  an  action  on  a  promis- 
sory  note,  by  which  the  makers  do  not,  in  terms,  bind  their  heirs, 
executors  and  administrators.  This  is  true  so  far  as  the  form  of 
words  go,  but  in  substance  and  effect  the  obligation,  so  far  as  this 
point  is  concerned,  is  the  sumo  under  a  promissory  note  as  under  a 
bond.  In  a  bond  the  obligor  binds  specifically  his  heirs,  executors 
and  administrators,  while  in  a  promissory  note  he  does  not.  But 
an  the  case  of  a  bond  the  obligee  can  only  enforce  the  obligation  as 
against  the  heirs  to  the  extent  of  the  value  of  the  land  of  the 
obligor  which  may  have  descended  to  him,  and  as  against  the  execu* 
tor  or  administrator  to  the  extent  of  the  value  of  the  assets  of 
the  obligor  which  have  or  onght  to  have  come  into  his  hands,  and 
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this  he  can  in  the  case  of  a  promissory  note.  So  that  we  are  at  a 
loss  to  perceive  the  practical  diflFerence  in  this  respect  We  do  not^ 
therefore,  thiilk  that  the  decisions  in  this  State  should  be  confined 
to  actions  on  bonds.  The  court  evidently  did  not  rest  their  decis- 
ions upon  any  such  ground,  for  while  that  circumstance  was  ad- 
verted to  in  two  of  the  cases,  it  is  not  even  mentioned  in  the  third. 

Again,  it  has  been  urged  that  in  order  to  bring  the  law  in  this 
State  into  conformity  with  the  law  as  declared  in  other  States  in 
the  TTnion,  as  well  as  by  the  Supreme  Oourt  of  the  United  States^ 
these  decisions  should  be  overruled.  To  this  proposition  we  have 
given  that  careful  attention  which  its  gravity  demands ;  but  after 
mature  and  deliberate  consideration,  we  are  unable  to  give  our  con- 
currence to  the  rule  as  established  elsewhere,  and,  therefore,  we  see 
no  reason  for  disturbing  the  rule  as  established  by  our  own  decis- 
ions. It  seems  to  us  that  the  rule  contended  for  by  the  appellant 
had  its  origin  in  and  rests  entirely  upon  strictly  technical  doctrines 
incident  to  the  common-law  rules  of  pleading,  which  are  now  no 
longer  of  force  in  this  State.  We  are  unable  to  perceive  any  good 
ground  growing  out  of  the  nature  of  the  rights  and  duties  incident 
to  a  joint  contract  upon  which  it  can  rest,  though  we  can  readily 
perceive  how  it  grew  up,  from  the  nature  of  the  remedies  provided, 
by  the  old  rules  of  the  pleading.  By  those  rules  it  was  not  allow- 
able to  bring  a  joint  action  at  law  against  a  living  obligor  and  the 
representatives  of  a  deceased  co-obligor,  for  the  reason  only  that 
the  judgment  against  the  survivor  would  be  de  bonis  propriisy  while 
that  against  the  representatives  would  be  de  bonis  teslatoris,  and 
the  common  law  did  not  tolerate  a  double  judgment  in  one  action. 
That  this  was  purely  technical,  and  that  there  was  no  inherent 
difficulty  in  the  way,  is  conclusively  shown  by  the  practice  of  the 
court  of  equity,  and  by  the  practice  under  the  Code  of  Procedure, 
under  which  such  judgments  have  been  and  are  in  constant  use. 
By  anothei:  rule  of  that  system  of  pleading  it  was  required  that 
where  an  action  was  brought  upon  a  joint  contract  it  was  necessaiy 
that  all  the  living  co-contractors  should  be  joined  in  the  action. 

These  rules  lead  legitimately  to  the  conclusion  that  in  case  of  the 
death  of  one  of  two  or  more  joint  contractors  his  representatives 
were  absolutely  discharged  from  any  action  at  law.  Then,  by  the 
aid  of  the  equity  doctrine  —  that  where  a  surety  is  not  bound  at  law 
he  will  not  be  made  liable  in  equity — the  conclusion  was  reached 
that  upon  the  death  of  one  of  two  or  more  joint  obligors,  who  is 
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liable  only  as  a  surety,  his  estate  is  absolutely  discharged  both  at 
law  and  in  equity.  The  fault  of  this  reasoning,  as  it  seems  to  us, 
is  to  be  found  in  the  fact  that  the  distinction  between  being  dis- 
charged from  suit  at  law  and  being  discharged  from  the  obligation 
to  perform  the  contract  is  lost  sight  of.  There  is  no  difficulty  iil 
understanding  how,  under  the  common-law  rules  of  pleading,  the 
estate  of  the  deceased  co-obligor  could  not  be  pursued  in  an  action 
at  law,  and  how  it  could  be  properly  said  that  such  estate  was  dis- 
charged from  8uch  action;  but  it  is  not  only  difficult  but  absolutely 
impossible  for  us  to  understand  how  the  death  of  the  party  can 
discharge  his  estate  from  his  obligation  to  fulfill  his  contract.  The 
remedjf  at  law  may  have  been  gone  because  of  the  want  of  proper 
machinery  in  that  court  to  put  it  into  practical  operation,  but  the 
duty  to  perform  the  contract  still  remains  —  the  obligation  is  not 
discharged.  There  is  nothing  in  the  nature  of  the  rights  and 
duties  growing  out  of  joint  contracts  which  warrants  the  conclusion 
that  the  death  of  one  of  the  co-contractors  destroys  the  right  or 
discharges  the  obligation  which  grows  out  of  such  contracts.  It  is 
said  that  the  surety  by  signing  a  joint  contract  incurs  a  joint  liaJnU 
ity  and  no  other.  If  this  be  true,  carried  to  its  legitimate  result,  it 
would  necessarily  lead  to  the  conclusion  that  when  a  joint  judg- 
ment is  recovered  upon  a  joint  contract,  against  two  or  more 
obligors,  their  joint  property  could  alone  be  made  liable,  whereas 
we  know  the  contrary  to  be  well-established  law,  and  that  the  judg- 
ment in  such  a  case  may  be  enforced  as  well  against  the  separate 
property  of  either  of  the  co-obligors  as  against  their  joint  property. 
We  do  not  think,  therefore,  that  the  authorities  which  have  been 
relied  upon  as  sustaining  the  proposition  contended  for  by  the 
appellant,  rest  upon  a  satisfactory  foundation,  and  we  are  unwilling 
to  oTenrule  the  decisions  in  this  State  establishing  the  contrary. 
Indeed,  since  the  adoption  of  the  Code  of  Procedure,  which,  in  con- 
formity to  the  requirement  of  the  Oonstitution,  has  provided  that 
jastice  shall  be  administered  in  a  uniform  mode  of  pleading  without 
distinction  between  law  and  equity,  we  can  see  no  reason  why  the 
representatives  of  a  deceased  co^bligor,  who  was  a  mere  surety, 
may  not  be  joined  with  the  surviving  obligor  in  an  action  upon  a 
joint  bond  or  note,  as  in  this  case. 

While,  therefore,  as  we  have  seen,  errors  were  committed  by  the 
Circuit  judge  in  his  charge  to  the  jury,  we  do  not  regard  such  errors 
as  material  in  this  case;  for  upon  the  principles  herein  established 
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ibis  he  can  in  the  case  of  a  promissory  note.  So  that  we  are  at  a 
loss  to  perceive  the  practical  diflFerence  in  this  respect  We  donot^ 
therefore^  thiilk  that  the  decisions  in  this  State  should  be  confined 
to  actions  on  bonds.  The  court  evidentlj  did  not  rest  their  decis- 
ions upon  any  such  ground,  for  while  that  circumstance  was  ad* 
verted  to  in  two  of  the  cases,  it  is  not  even  mentioned  in  the  third. 

Agun,  it  has  been  urged  that  in  order  to  bring  the  law  in  this 
State  into  conformity  with  the  law  as  declared  in  other  States  in 
the  TTnion,  as  well  as  by  the  Supreme  Gourt  of  the  United  States^ 
these  decisions  should  be  overruled.  To  this  proposition  we  have 
given  that  careful  attention  which  its  gravity  demands ;  but  after 
mature  and  deliberate  consideration,  we  are  unable  to  give  our  con- 
currence to  the  rule  as  established  elsewhere,  and,  therefore,  we  see 
no  reason  for  disturbing  the  rule  as  established  by  our  own  decis- 
ions. It  seems  to  us  that  the  rule  contended  for  by  the  appellant 
had  its  origin  in  and  rests  entirely  upon  strictly  technical  doctrines 
incident  to  the  common-law  rules  of  pleading,  which  are  now  no 
longer  of  force  in  this  State.  We  are  unable  to  perceive  any  good 
ground  growing  out  of  the  nature  of  the  rights  and  daties  incident 
to  a  joint  contract  upon  which  it  can  rest,  though  we  can  readily 
perceive  how  it  grew  up,  from  the  nature  of  the  remedies  provided, 
by  the  old  rules  of  the  pleading.  By  those  rules  it  was  not  allow- 
able to  bring  a  joint  action  at  law  against  a  living  obligor  and  the 
representatives  of  a  deceased  co-obligor,  for  the  reason  only  that 
the  judgment  against  the  survivor  would  be  de  bonis  propriis,  while 
that  against  the  representatives  would  be  de  bonis  testatoris,  and 
the  common  law  did  not  tolerate  a  double  judgment  in  one  action. 
That  this  was  purely  technical,  and  that  there  was  no  inherent 
difficulty  in  the  way,  is  conclusively  shown  by  the  practice  of  the 
court  of  equity,  and  by  the  practice  under  the  Code  of  Procedure, 
under  which  such  judgments  have  been  and  are  in  constant  use. 
By  anothei:  rule  of  that  system  of  pleading  it  was  required  that 
where  an  action  was  brought  upon  a  joint  contract  it  was  necessaiy 
that  all  the  living  co-contractors  should  be  joined  in  the  action. 

These  rules  lead  legitimately  to  the  conclusion  that  in  case  of  the 
death  of  one  of  two  or  more  joint  contractors  his  representatives 
were  absolutely  discharged  from  any  action  at  law.  Then,  by  the 
aid  of  the  equity  doctrine  —  that  where  a  surety  is  not  bound  at  law 
he  will  not  be  made  liable  in  equity — the  conehision  was  reached 
that  upon  the  death  of  one  of  two  or  more  joint  obligors,  who  is 
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liable  only  as  a  surety,  his  estate  is  absolutely  disoharged  both  at 
law  and  in  equity.  The  fault  of  this  reasoning,  as  it  seems  to  us, 
iS'to  be  found  in  the  fact  that  the  distinction  between  being  dis- 
charged from  suit  at  law  and  being  disoharged  from  the  obligation 
to  perform  the  oontract  is  lost  sight  ol  There  is  no  difficulty  iil 
understanding  how,  under  the  common-law  rules  of  pleading,  the 
estate  of  the  deceased  co-obligor  could  not  be  pursued  in  an  action 
at  law,  and  how  it  could  be  properly  said  that  such  estate  was  dis- 
charged from  »uch  action;  but  it  is  not  only  difficult  but  absolutely 
impossible  for  us  to  understand  how  the  death  of  the  party  can 
discharge  his  estate  from  his  obligation  to  fulfill  his  contract.  The 
remedy  at  law  may  have  been  gone  because  of  the  want  of  proper 
machinery  in  that  court  to  put  it  into  practical  operation,  but  the 
doty  to  perform  the  contract  still  remains  —  the  obligation  is  not 
discharged.  There  is  nothing  in  the  nature  of  the  rights  and 
duties  growing  out  of  joint  contracts  which  warrants  the  conclusion 
that  the  death  of  one  of  the  co-contractors  destroys  the  right  or 
discharges  the  obligation  which  grows  out  of  such  contracts.  It  is 
said  that  the  surety  by  signing  a  joint  contract  incurs  a  joint  liahiU 
ity  and  no  other.  If  this  be  true,  carried  to  its  legitimate  result,  it 
would  necessarily  lead  to  the  conclusion  that  when  a  joint  judg- 
ment is  recovered  upon  a  joint  contract,  against  two  or  more 
obligors,  their  joint  property  could  alone  be  made  liable,  whereas 
we  know  the  contrary  to  be  well-established  law,  and  that  the  judg- 
ment in  such  a  case  may  be  enforced  as  well  against  the  separate 
property  of  either  of  the  co-obligors  as  against  their  joint  property. 
We  do  not  think,  therefore,  that  the  authorities  which  have  been 
relied  upon  as  sustaining  the  proposition  contended  for  by  the 
appellant,  rest  upon  a  satisfactory  foundation,  and  we  are  unwilling 
to  OTcrrule  the  decisions  in  this  State  establishing  the  contrary. 
Indeed,  since  the  adoption  of  the  Code  of  Procedure,  which,  in  con- 
formity to  the  requirement  of  the  Constitution,  has  provided  that 
justice  shall  be  administered  in  a  uniform  mode  of  pleading  without 
distinction  between  law  and  equity,  we  can  see  no  reason  why  the 
representatives  of  a  deceased  co-obligor,  who  was  a  mere  surety, 
may  not  be  joined  with  the  surviving  obligor  in  an  action  upon  a 
joint  bond  or  note,  as  in  this  case. 

While,  therefore,  as  we  have  seen,  errors  were  committed  by  the 
Circuit  judge  in  his  charge  to  the  jury,  we  do  not  regard  such  errors 
as  material  in  this  case;  for  upon  the  principles  herein  established 
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the  verdict  should  have  been  as  it  was^  and  we  do  not,  therefor^ 
feel  called  upon  to  disturb  it  because  of  errors  which  could  not 
change  the  result  of  the  case.  For  as  the  case  made  depended 
exclusively  upon  the  question  of  law  above  determined,  it  was  the 
duty  of  the  Circuit  judge  to  have  instructed  the  jury  to  find  for 
the  plaintiff  against  both  of  the  defendants;  and  idthough  the 
reasons  assigned  by  the  Circuit  judge  for  such  instruction  are  not 
well  founded  in  law^  yet  a^  the  instruction  was  right  in  itself  it 
must  be  sustained. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

WiLLARDy  C.  J.,  and  Haskell,  A.  J.,  concurred* 

Judgment  affirm&d. 


Note  bt  the  Rbfobtbe.  —  From  the  learned  argrament  of  the  appeUant^s  oomiael, ' 
•cteriaed  by  the  court  as  *'  a  fall  and  fair  statement,"  we  extract  the  following : 

Upon  the  death  of  one  of  the  makers  of  a  Joint  note  his  repreeentatiTM  are,  at  law, 
discharged,  and  the  survivor  alone  can  be  sued.  Towen  ▼.  AffKir,  8  Vem.  96;  8imp' 
HO/IT.  Vcax^^n^  2  Atk.  31;  Riehier  ▼.  PoppenTiavnen,  4S  N.  T.  875;  Butfiaw^.  W<amn*$ 
AdminiBtrattjn,  1  Con.  bt.  Tr.  167. 

If  the  Joint  maker,  so  dying,  be  a  surety  merely,  his  estate  is  absolutely  discharged,  both 
at  law  and  in  equity,  the  suirivor  only  being  liable.  Oetty  r.  BtnsM,  49  N.  T .  886;  s.  o., 
10  Am.  Rep.  SH);  Picktngm  v.  Lnhetit,  16  Wail.  143;  UniUd  Stala  ▼.  Price,  9  How.  91; 
Bawtone  r.  Parr,  3  Russ.  434, 539. 

In  United  States  t.  Price,  9  How.  91,  the  court  say:  **The  obligation  of  a  sursty  arises 
only  from  positive  contract.  The  liability  is  construed  strictly,  both  at  law  and  in  eqfuity, 
and  the  liability  of  the  surety  cannot  be  extended  by  implication  beyond  the  tenns  of  bis 
contract.  If  he  contracts  Jointly  with  his  principal,  it  is  a  legal  consequence,  known  to 
all  parties,  that  his  personal  estate  will  be  discharged  in  case  he  should  die  before  his  prin- 
cipal. Such  being  the  law,  it  may  be  considered  as  part  of  the  written  condition  of  the 
bond,  and  equity  will  not  Interfere  to  extend  the  liability  as  against  his  estate  on  the 
ground  that  such  discharge  arises  from  the  mere  technicalities  of  the  law." 

In  Getty  y.  Biiimr,  49  N.  Y.  385;  s.  c,  10  Am.  Rep.  879,  the  court,  after  sajring  the  sur- 
vivor is  discharged  at  law,  proceed:  '*  It  seems  to  be  equally  well  settled  that  If  the  Joint 
obligor,  so  dying,  be  a  surety,  not  liable  for  the  debt  irrespective  of  the  Joint  obligation, 
his  estate  is  absolutely  discharged,  both  st  law  and  in  equity,  the  survivor  only  being  liable. 
In  such  case,  where  the  surety  owed  no  debt  outside  and  irrespective  of  the  Joint  obliga- 
tion, the  contract  is  the  measure  and  limit  of  his  obligation .  He  signs  a  Joint  contract  and 
incurs  a  Joint  liability,  and  no  other.  Dying  prior  to  his  co-maker,  the  liability  all  attachn 
to  the  survivor." 

In  Ratcetfme  v.  Parr,  8  Russ.  484, 639,  creditors  claimed  to  prove  a  Joint  note  against  the 
estate  of  a  deceased  surety,  the  surviving  mskers  and  principals  being  insolvent,  Tha 
master  of  the  rolls  allowed  the  claim,  but  his  decree  was  reversed  by  the  chancellor.  Lord 
Ltkdhurst.    See,  also,  notes  to  TJiomas  v.  Frmer,  8  Vps.  Jr.  899. 

The  cose  of  Pickertgill  v.  Lahens,  13  Wall.  143,  Is  also  directly  in  point.  The  court  ssy: 
"  It  is  very  dear  that  the  estate  of  Lafarge  is  discharged  at  law  from  the  payment  of  the 
obligation  in  controversy,  on  the  familiar  principle  that  if  one  of  two  Joint  obligors  die  the 
debt  is  extinguished  against  his  representative,  and  the  surviving  obligor  is  alone  dunge- 
able.  It  is  equally  dear  that  in  this  class  of  cases  where  the  remedy  at  law  is  gone,  as  a 
general  rule  a  court  of  equity  will  not  afford  relief,  for  it  is  not  a  principle  of  equity  that 
every  Joint  covenant  shall  be  treated  as  if  It  were  Joint  and  several.  The  court  will  not 
vary  the  legal  effect  of  the  instrument  by  making  it  several  as  well  as  Joint,  unleas  it  csb 
»,  either  by  independent  testimony  or  from  the  nature  of  the  transaction  itself,  ■  that  the 
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piitiep  ooaoamed  intunded  to  create  a  oeporate  as  well  as  a  )oiiit  liability.  .  Jf  thronsh 
ftiud,  isihonuMQ  or  mistake,  the  joint  obligatioii  does  Aot  express  tlie  meaning  of  the  par- 
lieii  it  will  he  reCormed  so  as  to  conform  to  it.  This  has  been  done  wiiere  tuere  has  been 
aprerioQS  eqoity  whicfa  gives  the  obligee  a  right  .to  a  several  indenmity  from  each  of  the 
eUigoTB,  as  in  the  case  of  moncjr  lent  to  both  of  them.  There  aoourt  of  equity  will  enforce 
the  obUgation  against  the  representatives  of  the  deceased  obligor,  although  the  bond  be 
>Bint  and  not  several,  on  the  ground  that  the  lending  to  both  creates  a  moral  obligation  in 
Inch  to  paj,  and  that  the  reasonable  presumption  is  the  parties  intended  their  contract  to 
be  Joint  and  several,  but  thruugh  fraud,  ignorance,  mistake  or  want  of  skill,  failed  to 
aooomplish  their  object.  This  presumption  is  never  indulged  in  the  case  of  a  mere  surety* 
niiose  doty  Is  measured  alone  by  the  legal  force  of  the  bond,  and  who  is  under  no  moral  obll- 
fition  whatever  to  pay  the  obligee,  Independent  of  bis  covenant,  and  consequently  there  ia 
nothing  <m  which  to  found  an  equity  for  the  interposition  of  a  court  of  chancery.  If  the 
SBTBty  should  die  before  his  principal,  his  representatives  cannot  be  sued  at  law,  nor  will 
they  be  charged  In  equity.  The  general  doctrines  on  this  subject  were  presented  at  laiKe 
ta  this  court  in  the  case  of  the  United  States  v.  Pr(ce,  0  How.  91,  and  they  are  sustained  by 
the  test  writers  and  books  of  report  in  this  country  and  in  England.'' 

The  principle  is  recognised  as  well  settled  by  the  Court  of  Appeals  of  South  Carolina. 
Chaooeilor  Habpeb,  delivering  the  opinion  of  the  court  in  the  case  of  Pride  v.  Bnyce^  Rice's 
Eq.  28St  says:  ^^Upon  an  examination  of  the  cases,  they  seem  to  establish  a  rule  of  this 
sort:  That  if  the  joint  obUgation  be  created  merely  by  the  bond  or  covenant  where  there 
was  no  previous  liability,  in  that  case  no  relief  will  be  afforded  against  the  estate  of  the 
deceased  obligor  in  the  event  of  the  insolvency  of  the  survivor;  but  if  there  was  an  antece- 
dent debt  to  which  both  parties  were  liable,  as  in  the  case  of  partners,  then  the  court 
lafeiB,  without  direct  proof,  that  the  instrument  was  made  Joint  by  mistake,  and  relieves 
aoconUngly,  setting  it  up  as  a  joint  and  several  bond. " 

The  cssee  in  South  Carolina  are  Executor  of  Shubrick  v.  ExecuUvr  of  LittingeLon^  1  DeS. 
189;  X^ftlnAoit  V.  AdmUUtiratin' (ff  ReiUy,  8  id.  590;  Smith  v.  Jfartfn,  4  id.  149?  These 
■rises  are  all  upon  Joint  bonds,  binding  the  obligors,  their  heirs,  executors  and  adminis- 
tntton;  but  the  point  was  not  uiged  that  the  estate  of  the  surety  was  discharged  becavuc 
ke  wmmrety,  but  merely  because  he  was  dead.  The  argument  was  that  the  estate  of  a 
deceased  joint  obligor  Is  discharged  in  equity  as  well  as  at  law —this  without  reference  to 
Us  situation,  whether  as  principal  or  surety.  This  will  appear  from  the  opinion  of  the 
court  and  the  authorities  cited  by  the  court  and  counsel.  Not  one  of  the  authorities  cited 
lU  the  court  or  counsel  in  eicher  of  the  cases  sustains  the  positicn  that  the  estate  of  the 
soTBty  win  be  held  liable.  In  the  first  case,  Shubrick  v.  Livingttnii,  two  authorities  only 
are  dted  in  the  opinion,  viz. ,  Ratdiffe  v.  Oravee,  1  Vern.  106;  Skip  v.  Huey^  3  Atk.  91,  in 
both  of  which  the  bonds  were  joint  and  several,  and  they  were  cited  on  another  question. 
Simpeon  v.  Vaughan,  S  Atk.  31 ;  Btehopy.  C7iurcA,2  Ves. Sr  100, 871,  and  Rivera v,  Kennedy^ 
are  dted  by  counsel.  In  the  case  of  Rlvern  v.  Kenned'f  the  bond  was  Joint  and  several, 
la  Bitiuvp  V.  Church  the  condition  of  the  bond  was  joint  and  several,  and  each  of  the  obll- 
gorspartidpated  in  the  consideration.  See  this  case  dted  in  Hnare  v.  Cnnteiicin,  1  Brown's 
G.C.27;  RaweUmex.  Parr,  3  Ituss.  424,  ShO;  Thomas  v.  Frazer^Z  Ves.  809.  In  Simpson 
V.  Vaughati  the  bond  was  joint  only,  but  it  was  given  by  Nut  &  Baker,  partners,  so  styled 
in  the  bond,  for  a  joint  loan,  and  for  that  reason  the  court  relieved.  But  the  lord  cban* 
cdlor  ssys  "  it  cannot  be  laid  down  as  an  invariable  rule  that  the  court  will  do  it  in  every 


In  the  second  casb,  Lainhart  v.  Administrator  of  ReiUyy  two  authorities  only  are  dted, 
vfi.,  Bxeeutnrs  of  Shubrick  v.  Executors  of  Livingfftftn^  supra,  and  Madox  v.  Joetaion,  S 
Atk.  40S.  In  the  case  of  Madox  v.  Jackson  the  bond  was  Joint  and  several.  Lord  Tnun- 
unr  says  in  JJoare  v.  Contetidn,  I  Br.  C.  C.  ST :  "  The  case  In  Atkins,  Madox  v.  Jackson^ 
has  nothing  to  do  with  it;  it  is  the  case  of  a  Joint  and  several  bond." 

In  the  third  case.  Smith  t.  Afartir*,  three  cases  only  are  referred  to  by  the  court,  Tis.t 
Primrose  v.  Bromley^  Administrator  of  Mead,  1  Atk.  93;  Bishop  v.  Church,  3  Ves.  Sr.  100^  371 ; 
Thomas  v.  Drazer,  3  Id.  399.  In  Primrose  v.  Brondey,  Moore,  Head  and  another  were 
ssrtgnees  of  a  bankrupt,  and  gave  bond  to  account  for  such  sums  as  they,  or  either  of  them^ 
•right  receive.  The  lord  chancellor  held  the  bond  to  be  several  as  well  as  joint.  Besidei^ 
Mead  was  a  prindpal,  and  had  received  moneyn  as  assignee.  As  to  n/nh/ip  v.  Church,  sirm 
^ihuw^   In  Thomas  v.  Frazer,  the  bond  was  given  by  John  and  Walter  Ewer,  paitnerst 
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•ad  the  intention  of  the  parties  to  be  bound  aeveraUj  wne  admitted.  The  eaoei  dted  bf 
ooonsel  are  Simpton  ▼.  Vaughan  and  Madajs  ▼.  Jcuiftmm,  already  referred  te. 

Getty  ▼.J9iii«Mwae  followed  in  IFbodr.  Ftato,  68K.  Y.S46;  b.c.,$0  Am.  Bep.  98;  Bkk$ 
▼.  Brown,  fH  N.  T.  IflO;  Btioto  t.  Van  Buren,  TSid.  697. 

The  contrary  doctrine  as  te  a  bond  was  held  in  Royal  Int.  On.  ▼.  JDoote,  40  Iowa,  4M;  s. 
o.,20Am.  Bep.  581. 

In  First  NaJtJUmal  Bank  of  CMtienanoo  ▼.  Morgan^  78  N.  T.  608,  It  was  held  that  wbers 
the  promissory  note  of  a  firm  is  given  by  one  of  its  memben  not  in  the  partnerahip  bui* 
nesB,  and  with  the  consent  or  knowledge  of  the  other  members,  for  the  aooonmiodatioB  aI 
the  payee,  as  to  a  bona  Ude  holder  for  value,  without  notice  of  the  actaal  relation  of  Uie 
parties,  the  members  of  the  firm  are  bound  as  principals,  and  upon  the  death  of  one  of 
tbem  an  action  may  be  maintained  thereon  against  his  personal  representatives  upon 
showing  the  insolvency  of  the  surviving  partner;  the  rule  absolving  the  estate  of  a  Joist 
surety  upon  his  death  is  not  applicable.  Oetty  v.  Blntm  and  BUey  v.  Brown  dSstlngulihed» 
on  the  ground  that  the  plaintiff  had  no  knowledge  of  the  actaal  relatioos  of  the  paitisSi 
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(108.  G.  468.) 

Chattel  mortgage  oferop  to  he  pUmted. 

A  eontllMst  in  writing,  dated  in  December,  by  which  a  debtor,  in  oongidewtioB 
.  of  indulgence,  gave  to  his  creditor  *'  a  mortgage  on  all  my  [his]  cotton,  com 
and  wheat  that  I  may  raise  during  the  then  next  year,  to  secure  the  payment 
of  the  debt;  and  in  default  of  payment  by  the  1st  of  Noyember  next,  then  I 
authorize  tlie  said  "  creditor  or  his  agent  to  "  take  all  the  crops  raised  \ij 
me."  Held^  a  good  and  enforceable  lien  upon  the  crops  mentioned  therein, 
although  they  had  not  been  planted  when  the  contract  was  made,  the  mort- 
gagee lukving  taken  the  property  into  his  possession  after  it  is  acquired  and 
before  the  righte  of  others  as  creditors  or  purchasers  haye  attached  thereon. 
(See  note,  p.  68  .) 

ACTION  to  recoTer  the  possession  of  personal  property.    The 
opinion  states  the  facts.    The  defendant  had  judgment  below* 

Harriaofiy  for  appellant. 

Murray  &  Murray y  contra. 

McIvEB,  A.  J.  This  was  an  action  brought  in  a  trial  justice's 
court  to  recoTcr  the  possession  of  certain  personal  property.  The 
trial  justice  rendered  judgment  for  the  plain  tiff,  and  upon  appeal 
to  the  Circuit  Court,  his  judgment  was  sustained  by  that  court. 

The  facts  of  the  case,  as  we  learn  them  from  the  statement 
made  by  the  respondent  and  conceded  by  the  appellant,  were  at 
follows : 
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Mooro  cultivatod  land  of  Bjrutn  in  the  year  1875,  and  afc  the  end 
of  the  year,  having  fallen  in  debt  to  him,  Byram  refhsed  to  permit 
Moore  to  romoYe  the  portion  of  the  crop  to  which  he  was  entitled 
unless  he  would  secore  his  debt  by  executing  the  note  and  agree- 
ment hereinafter  mentioned,  whereupon  Moore^  on  the  4th  of 
December,  1875,  executed  his  note  under  seal,  whereby  he  prom- 
ifled  to  pay  the  defendant,  Byrum,on  or  before  the  Ist  of  November 
next  after  the  date  of  said  note,  thirty-two  50-100  dollars,  and  to 
flecore  the  payment  of  such  note,  executed  a  paper  of  which  the 
following  is  a  copy : 

**Kfuno  all  men  hy  these  presents^  That  I,  0.  A.  Moore,  *  *  ^, 
do  hereby  give  to  Joseph  Byrum,  Jr.,  a  mortgage  on  all  my  cotton, 
com  and  wheat  that  I  may  raise  during  the  year  1876,  to  secure  the* 
payment  of  the  above  note  this  day  given  by  me ;  and  in  default 
of  payment  by  the  1st  of  November  next,  then  I  authorize  the  said, 
Bymm  to  take  all  the  crops  raised  by  me,  or  any  other  person  he^ 
may  select  so  to  do." 

The  crops  mentioned  in  the  foregoing  paper  were  not  planted  at 
the  time  the  same  was  given  and  were  not  raised  on  lands  of  the* 
appellant.  The  note  not  having  been  paid  at  maturity,  the  defend- 
ant, Byrum,  obtained  from  the  clerk  of  the  Court  of  Common  Pleas 
a  warrant,  under  the  provisions  of  the  act  entitled  ''An  act  to  secure 
advances  for  agricultural  purposes,"  directed  to  the  defendant,  Mc* 
Onkin,  as  sherifE,  under  which  he  seized  the  cotton  and  other  crops- 
of  the  plaintiff  ;  whereupon  this  action  was  commenced  to  secure 
poisession  of  the  same.  At  the  trial,  the  defendants  abandoned  any. 
claim  to  hold  the  property  under  the  warrant  issued  by  the  clerk, 
for  the  reason,  as  it  would  seem  from  the  report  of  the  trial  justice^ 
that  the  debt  intended  to  be  secured  was  an  antecedent  debt,  and 
did  not  arise  from  advances  made  at  the  time  or  after  the  exe-r 
cation  of  the  agreement,  but  claimed  that  the  agreement,  although 
not  effectual  as  an  agricultural  lien  under  the  statute,  was  good  aa 
a  mortgage,  and  that  the  taking  of  the  property  was  justified  under 
the  provisions  of  such  paper  as  a  mortgage. 

The  trial  justice  instructed  the  jury  before  whom  the  case  was 
tried  **  that  a  mortgage  on  personal  property  not  in  being  was  invalid- 
as  a  mortgage,  and  that,  if  they  believed  from  the  testimony  that 
the  crop  was  not  planted  at  the  time  of  the  agreement,  then  it  was 
wholly  invalid  as  a  mortgage  ";  and  further, ''  that  no  evidence  had 
been  produced  the  legal  effect  of  which  was  to  estop  the  plaintiff. '^ 
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To  all  these  rulings  the  defendant  excepted.  The  grounds  upon 
vhich  the  Oircait  judge  rested  his  decision  are  not  stated,  as  he 
«{mpl7  dismisses  the  appeal  and  renders  judgment  for  the  plaintiff; 
from  which  we  must  inf^r  that  he  adopted  the  rulings  of  the  trial 
justice,  and  for  this  reason  we  have  stated  them.  It  would  seem, 
therefore,  that  the  agreement  was  regarded  both  by  the  Circuit 
judge  and  by  the  trial  justice  as  intended  by  the  parties  as  a  mort- 
-gage,  though  the  defendants  did  at  one  time  treat  it  as  if  it  were 
Also  an  agricultural  lien  under  the  statute.  There  can  be  no  doubt 
that  a  paper,  whatever  may  be  its  form,  will,  if  intended  by  the 
parties  as  a  mortgage,  be  so  regarded  by  a  court  of  equity  ( Walling 
▼.  Jikitiy  McM.  Eq.  l),and  we  have  as  little  doubt  that  the  parties 
in  this  case  did  intend  the  paper  here  in  question  to  be  a  mortgage, 
as  it  is  so  distinctly  called  in  the  body  of  the  paper,  and  contains  a 
provision,  usually  found  in  mortgages  of  personal  property,  author* 
izing  the  mortgagee,  either  by  himself  or  by  his  agent,  to  seize  the 
property  mortgaged  upon  default  in  payment  of  the  mortgage  debt 
The  fact  that  Byrnm  at  one  time  seemed  to  regard  it  as  a  lien 
under  the  statute  does  not  negative  this  idea,  for  we  know  it  is 
frequently  the  case  that  papers  of  this  kind  are  so  drawn  as  to  give 
them  both  characters.  Nor  do  we  think  that  this  can  be  controlled 
by  the  decision  in  the  case  of  Green  v.  JacohSy  5  S.  C.  280,  for  two 
reasons:  First,  Because  that  was  a  case  in  which  the  rights  of  third 
persons  had  intervened,  while  in  this  case  the  contest  is  between 
the  original  parties.  Second,  Because  in  that  case  there  was  no 
provision  in  the  paper  authorizing  the  mortgagee  to  take  possession 
^f  the  property  mortgaged  upon  default  in  payment  of  the  debt, 
while  in  this  case  there  is  such  a  provision. 
,  This,  it  will  be  remembered,  is  an  action  to  recover  possession  of 
personal  property ;  it  is  not  an  action  to  I'ocoyer  damages  for  a 
trespass  in  unlawfully  seizing  property  in  the  possessii  ii  of  the 
plaintiff.  But  the  action,  if  maintainable  at  all,  must  be  main* 
tained  upon  the  ground  that  the  property  in  question  belongs  to 
the  plaintiff,  or  that,  as  against  the  defendants,  he  is  entitled  to 
the  possession  of  it  If  therefore  the  paper  under  which  the  de- 
fendants seek  to  protect  themselves  can  be  reganled  as  having  the 
effect  of  a  mortgage,  then  clearly  the  plaintiff  cannot  maintain 
this  action.  It  is  argued,  however,  that  this  paper  cannot  be  re* 
garded  as  a  mortgage  because  at  the  time  it  was  executed  the  prop- 
erty intended  to  be  mortgaged  had  neither  an  actual  or  a  potential 
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aktence,  inasmuch  as  it  is  admitted  that  the  crops  had  not  thea 
been  planted  and  were  not  afterward  raised  on  land  of  appellant 
which  he  then  held  either  in  his  own  right  or  as  tenant  of  another. 
The  authorities  cited  in  respondent's  brief  do  show  that  in  order 
to  create  a  yalid  mortgage,  the  thing  intended  to  be  mortgaged 
must  be  at  the  time  either  in  actual  existence  or  it  must  be  the 
prospective  yield  of  something  which  has  been  in  actual  existence. 
Bat  where  there  is  a  mortgage  on  property  to  be  subsequently  ac- 
quired,  although  the  mortgage  is  not  valid  or  effectual  at  the  time 
wheu  it  is  given,  yet^fter  the  property  is  acquired  and  is  taken 
into  possession  under  the  mortgage  by  the  mortgagee  the  right  to 
the  property  passes  from  the  mortgagor  to  the  mortgagee.  Unques- 
tionably is  this  so  where,  as  in  the  case  now  under  consideration^ 
the  rights  of  third  persons,  either  as  creditors  or  purchasers,  have 
not  intervened  and  where  the  controversy  arises  between  the  original 
parties.  As  is  said  in  the  case  of  Moody  v.  Wright^  13  Mete  32, 
''a  stipulation  that  future-acquired  property  shall  be  holden  as 
security  for  some  present  engagement  is  an  executory  agreement  of 
such  a  character  that  the  creditor  with  whom  it  is  made  may,  under 
it,  take  the  property  into  his  possession  when  it  comes  into  exist- 
ence and  is  the  subject  of  transfer  by  his  debtor,  and  hold  it  for  hiet 
security;  and  whenever  he  does  so  take  it  into  his  possession,  be- 
fore alienation  thereof,  such  creditor,  under  his  executory  agree- 
ment, may  hold  the  same."  So  in  the  case  of  McCaffrey  v.  Woodin^. 
65  N.  Y.  459;  s.  c,  22  Am.  Rep.  644,  it  was  held  that  a  provision 
in  a  lease  which  amounted  to  a  chattel  mortgage  on  after-acquired 
property  while  it  conveyed  no  present  legal  title,  inasmuch  as  the 
property  mentioned  was  not  then  in  existence,  was  yet  a  valid 
license  to  enter  and  seize  the  property  as  soon  as  it  was  acquired  or 
came  into  existence ;  and  after  such  entry  and  seizure  the  title 
vested  in  the  mortgage  even  at  law,  and  that  in  equity  the  lien 
would  attach  and  bind  the  property  as  soon  as  it  was  acquired 
or  came  into  existence,  even  before  it  was  taken  possession  of  by 
the  mortgagee. 

This  doctrine  was  fully  recognized  >  in  the  case  of  Williams  v. 
Briggs,  11  R.  L  47G;  s.  c,  23  Am.  Rep.  518,  although  the  contro* 
versy  there  was  not  between  the  original  partiies,  but  between  the 
mortgagee  and  an  assignee  of  the  mortgagor.  It  is  true  that  in 
this  case  the  decision  was  in  favor  of  the  assignee  of  the  mortgagor, 
but  it  was  placed  upon  the  ground  that  the  action  was  brought  at 
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law  and  not  in  equity,  and  that  the  mortgagee  had  never  taken 
possession  of  the  property  mortgaged.  The  mortgage  was  upon  the 
tools,  fixtures,  stock  in  trade  for  the  manufacture  of  carriagesyand 
all  carriages  made  or  in  process  of  manufacture  then  in  the  carriage 
factory  of  the  mortgagor,  and  also  upon  all  stock,  tools,  fixtures 
and  carriages,  whether  manufactured  or  in  process  of  manufacture, 
"  that  may  be  hereafter  purcliaaed  by  me,  to  be  used  in  or  about 
my  business  of  buying  and  selling,  making  and  repairing  car- 
riages." It  appeared  at  the  trial  that  only  a  small  part  of  the 
property  in  controversy  was  in  the  possession  or  ownership  of  the 
mortgagor  at  the  time  of  the  making  of  the  mortgage,  the  larger 
part  of  it  having  been  subsequently  acquired.  Dubfee,  C.  J.,  in 
delivering  the  opinion  of  the  court,  says  (the  italics  being  ours) : 
''The  case,  therefore,  raises  the  question  whether  a  mortgage  of 
property  to  be  subsequently  acquired  conveys  to  the  mortgagee  a 
title  to  such  property  when  acquired  which  is  valid  at  law  as  against 
the  mortgagor  or  his  voluntary  assignee.  *  *  *  We  think  such 
a  mortgage  is  ineffectual  to  transfer  the  legal  title  of  the  property 
subsequently  acquired,  vnUss  when  acquired  possession  thereof  is 
^ven  to  the  mortgagee  or  taken  by  him  under  the  mortgage.''  This 
case  is  cited  as  presenting,  together  with  that  of  McCaffrey  v;  Woodin, 
supra,  a  very  full  collection  of  the  authorities  establishing  the 
propositions  herein  announced.  See,  also,  Frazer  S  Co.  v.  HiUiard,  2 
Strobh.  309,  where  it  is  said,  ''  If  one  sells  goods  in  which  he  has  no 
property  at  the  time  of  the  sale,  and  subsequently  acquires  a  title, 
the  property,  as  soon  as  a  title  is  acquired  by  the  seller,  will  vest  in 
the  buyer." 

We  think,  too,  that  the  plaintiff  is  estopped  from  maintaining 
this  action.  In  consideration  of  indulgence  on  a  debt  then  due,  the 
plaintiff,  by  the  paper  in  question,  executes  to  the  defendant,  By- 
rum,  an  agreement  intended  as  a  mortgage,  by  which  he  stipulates, 
if  the  debt  is  not  paid  at  the  expiration  of  the  period  of  indulgence, 
that  Byrum  shall  be  authorized  to  take  the  crops  to  be  raised  bv 
him  into  his  possession ;  and  although,  as  against  third  persons, 
such  agreement  might  not  be  held  to  be  a  valid  mortgage,  for  the 
reasons  above  indicated,  and  possibly  might  not  be  sufficient  to 
authorize  the  bringing  of  an  action  by  Byrum  against  Moore  to 
cover  possession  of  the  property  mentioned,  after  default  in  pay- 
ment of  the  debt  (about  which,  however,  we  express  no  opinion)  yet 
certainly,  when,  upon  default  in  payment  of  the  debt,  the  pro- 
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perty  has  been  taken  possoBsion  of  by  Byram  or  by  his  agent,  the 
plaintiff  cannot  be  allowed  to  recover  it  back ;  for  to  do  so  he  mast 
repudiate  his  own  agreement  under  which  he  obtained  the  desired 
indulgence.  Having  got  what  he  wanted  —  indulgence — in  con- 
sideration that  Byrum  should  have  authority  to  seize  the  property 
ID  question  upon  default  in  the  payment  of  the  dobt^  he  is  estopped 
from  now  denying  such  authonty.  Tlie  fact  that  the  property  was 
taken  possession  of  under  the  warrant  issued  by  the  clerk  to  enforce 
the  supposed  statutory  lien,  and  not  under  the  mortgage,  eo  nomine, 
cannot,  in  our  opinion,  make  any  difference.  If  Byrum  had  author- 
ity, as  we  have  seen  that  he  had,  to  take  the  property  into  his  pos- 
session, it  matters  not  how  he  acquired  the  possession  so  that  he 
did  not  violate  the  criminal  law. —  Wolfe  v.  O'FerreU,  1  Con.  Tr. 
Bep.  155.  Where  the  sheriff  levies  upon  and  sells  property  under 
an  execution  which  confers  no  authority,  yet  if  at  the  time  he  has 
in  his  office  an  execution  which  does  give  such  authority,  his  action 
will  be  referred  to  that  which  confers  the  authority.  So  here, 
while  the  warrant  issued  by  the  clerk  may  not  have  been  sufficient 
to  authorize  the  seizure,  yet  the  paper  upon  which  it  was  issued  and 
to  which  it  was  attached,  regarded  as  a  mortgage,  was  sufficient  to 
authorize  the  seizure  of  the  property,  and  under  it  the  taking  could 
be  justified. 

The  judgment  of  the  Circuit  Court  is  set  aside  and  a  new  trial 
ordered. 

WiLLABD,  C.  J.,  and  Haskell,  A.  J.,  concurred. 


Non  BT  ram  "Rmpaaenai.  —  The  ome  of  Wyatt  ▼.  ITatMftf,  Tenno— oe  Supreme  ConrU 
Aprs,  1877 ;  16  AH).  L.  J.  90S,  cited  by  oouniel  on  b6th  sides  in  the  principal  case,  decides 
ttuit  a  moft^Bce  by  the  owner  of  land  upon  a  crop  yet  to  be  planted  is  valid  against  aa 
anoition  creditor.   The  opinion  is  as  follows: 

SxBBD,  J.  Tlie  agreed  case  shows  that  the  frfaintlff  agreed  to  furnish  one  Houston 
VcCUn  with  sappUee,  on  condition  that  McCain,  who  was  a  farmer,  should  execute  to  the 
plaintiff  a  mortgage  of  his  cotton  crop,  for  the  then  current  year  (1875),  as  a  security  for  the 
snppUes  so fumislied.  A  deed  of  trust  to  that  effect  was  accordingly  executed  in  Febru-> 
ary,  1875.  "upon  a  crop  of  .cotton  to  be  planted  and  grown  upon  the  land  of  the  said 
McOain  in  the  year  1875,  to  secure  said  Wyatt  for  supplies  furnished  and  to  be  ftimiahed  to 
said  McCain.  UioiabU  htm  Ut  make  said  crop.**  This  deed  of  trust  was  duly  registered. 
When  the  crop  matured  and  became  subject  to  levy,  the  defendant,  Watkins,  having 
reooveied  a  judgment  against  McCain  for  the  sum  of  $42.86  before  the  execution  of  the 
deed,  caosed  an  execution  to  be  levied  on  enough  of  the  cotton  to  discharge  his  debt ;  and 
tlilB  action  was  brou^t  to  determine  who  has  the  better  right  The  question  presented  is, 
whether  a  crop  of  cotton  yet  to  be  planted  is  the  subject  of  a  valid  mortgage ;  and  the 
adjudged  oaaea  aaem  to  be  very  much  in  conflict  on  the  subject.  A  humane  policy  would 
seem  to  fknor  the  afflrmative  of  the  proposition,  as,  if  such  is  the  law,  the  indigent  farmer 
■ay  obtain  oredlt  upon  his  prospects,  and  be  enabled  to  subsist  his  family  pending  the 
oC  his  cropw    ISw  case  of  Qrantham  v.  HaujUy^  reported  by  Sir  Heniy  Hobart 
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in  the  reign  of  James  u  is  one  of  the  earliest  upon  the  sal^ect,  and  has  been  freqnentlf 
dted  in  support  of  the  doctrine  that  a  thiny  not  in  esM  may  be  the  subject  of  a  valid  chsU 
t^  mortgage.  That  case,  as  cite4,  was  as  follows :  A  man  seized  of  land  let  the  same  bj 
indenture  for  twenty-one  years,  and  covenanted  that  it  should  be  lawful  for  the  lesasSi  tal» 
executors  and  assigns,  to  cany  away  to  his  own  use  guch  eurn  a»  ahauUL  be  grvwdng  upon 
the  ground  at  the  end  of  the  term;  and  afterward  the  lessor  released  his  reTerslon ;  snd 
one  question  was,  whether  the  lessee  was  entitled  to  com  so  growing,  and  It  was  aigned, 
on  the  part  of  the  assignee  of  the  reversion,  that  it  was  merely  contingent  .whether  there 
should  be  com  growing  upon  the  ground  at  the  end  of  the  term  or  not,  and  that  the  lesMr 
never  had  property  in  the  com,  and  therefore  could  not  give  nor  grant  it,  for  the  ri^t  to 
the  com  standing  at  the  end  of  the  term,  being  certain,  accraed  with  the  land  to  the  lessor. 
But  judgment  was  given  against  the  reversion,  because  it  was  said  that  the  property,  and 
very  right  of  the  com  when  it  came  into  being,  was  passed  away,  for  this  was  both  a  cov- 
enant and  a  grant:  and  therefore,  if  it  had  been  of  natural  fruits,  as  of  grass  or  bay,  which 
run  merely  with  the  land,  the  like  grant  would  have  carried  them  in  property  alter  the 
term.  Then,  though  com  were  fnuiUH  indufltrioZte,  so  that  he  that  sowed  it  might  seem  U* 
have  a  kind  of  property  ipso  facto  in  it,  divided  from  the  land,  and  therefore  it  woold  go 
to  the  executor,  and  not  to  the  heir ;  yet  In  this  case,  all  the  color  the  reversioner  had  to  it 
was  by  the  land  which  he  claimed  from  the  lessor  who  gave  the  com ;  and  though  the  leswr 
had  net  the  com  actually  in  him,  nor  certain,  yet  he  had  it  potentially,  for  the  land  wss 
the  mother  and  root  of  the  fruits.  Therefore,  he  that  had  that,  might  grant  all  fruits  that 
might  arise  upon  it  afterward,  and  the  property  woidd  pass  as  soon  as  the  finltswere 
extant/'    Hob.  188 ;  1  Pow.  Cent.  167, 1S8,  2  Walp.  ed. 

When  stripped  of  all  quaiutness  of  verbiage,  the  plain  doctrine  of  this  old  case  is.  that  be 
who  owns  the  soU  may  sell  or  assign  the  crops  to  be  grown  upon  it.  It  is  said  in  Benjamin 
on  Bales,  that  in  relation  to  things  not  yet  in  existence,  or  not  yet  belonging  to  the  voidor, 
the  law  considers  them  as  divided  into  two  classes,  one  of  which  may  be  sold,  while  the 
other  can  only  be  the  subject  of  an  agreement  to  sell  —of  an  executory  contract.  Tilings- 
not  yet  existing  which  may  be  sold  are  those  which  are  said  to  have  a  potential  existence, 
that  i::,  things  which  are  the  natural  product,  or  expected  increase,  of  something  slrea4f 
belonging  to  the  vendor.  A  man  may  sell  the  crop  of  hay  to  be  grown  on  his  field,  the 
wool  to  be  clipped  from  his  sheep  at  a  future  time,  the  milk  his  cow  will  yield  In  the  com- 
ing month,  and  the  sale  is  vslld.  But  he  can  only  make  a  valid  agreement  to  ssD — not  as 
actual  sale — where  the  subject  of  the  contract  Is  to  be  something  to  be  afterward  acquired, 
as  the  wool  of  any  sheep  or  the  milk  of  any  cows  that  he  may  buy  within  the  year,  or  any 
goods  to  which  he  may  obtain  title  within  the  next  six  montlu.  BenJ.  on  Sales,  %  78.  Tbe 
precise  point  now  in  judgment,  however,  has  been  adjudged  against  the  proposition  that  a 
thing  not  inene  is  the  subject  of  a  valid  sale  or  mortgage.  Thus,  it  was  held  In  Hutehtn- 
$tm  V.  Irbrd,  9  Bush,  818,  where  this  exact  question  was  involved,  that  '*a  mortgage  of  a 
crop' to  be  raised  on  a  farm  during  a  certain  term,  but  which  is  not  yet  sown,  passes  no 
Utle,  and  the  mortgagee  has  no  claim  against  the  purchaser  of  the  crop  for  it.  or  Its 
value.**  Everman  v.  Roh/),  8  Cent.  L.  J.  785;  Lunn  v.  Ttuimton,  1  Man. ,  Oran.  &  Scott, 
879;  Bcamard  v.  Eafon,  2  Cush.  295 ;  Batik  of  LanHtiQburghr,  Crary,  1  Barb.  542;  Cnm- 
gUtek  V  Scales,  7  Wis.  150 ;  Redd  <t  Co.  v.  Burri*  A  Wittiams,  MSS.,  Ga   1877. 

Many  other  authorities  might  be  cited  to  the  same  effect,  and  quite  as  many  that  took  la 
the  other  direction.  Andrew  y.  Ncwcumb,  39  N.  T.  417;  8LawIteg  19-88;  17  0onn.  144; 
Uolrffydv.Mar9haU,lOH.UCas,  191;  18  Pick.  166;  Hid.  497;  lOMekc.481;  12 Cush. STB; 
Bre't  V.  CarUr,  Cent.  L.  J.,  May  5, 1878;  82  N.  H.  481:  IS  Ver.  4tS5;  I  McCasUn^s  Ch.  40B; 
24  Wis.  661;  26  111.  121 :  43  Ala.  100 ;  Butt  v.  EUett,  19  Wall.  544:  42  N.  T.  620. 

In  one  of  these  cases  It  is  said :  **  In  the  case  of  crops  to  be  sown.  It  vests  potentialiy 
from  the  time  of  the  executoiy  bargain,  and  actually  as  soon  as  the  subject  arises.** 
Andreux  v.  Nevocnmh,  8S  N.  Y.  417.  Mr.  Stoiy  says,  that  rights  in  remainder  and  rovenioB, 
possibilities  coupled  with  an  interest,  rents,  franchises  and  choses  in  action,  are  ei^MUlle 
of  behig  mortgaged .  fiq.  Jurisp.,  S  1021.  A  court  of  equity,  he  sa)'s,  will  suppo^  astign- 
ments,  not  only  of  choses  in  action,  and  of  contingent  interests  and  expectancies,  but  aho. 
of  things  which  have  no  present,  actual  or  potential  existence,  but  rest  in  mere  possibility: 
not,  indeed,  as  a  present  positive  transfer  operative  in  pnoRientI  (for  that  can  only  be  of  a 
«Mng<n  «aw)t  but  as  a  present  contract,  to  take  effect  and  attach  as  soon  as  the  tUag 
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Id.,  1 1040.  Among  the  examples  he  cites  is  that  of  the  asslgmnent  of  the 
'  and  whale-oil  to  he  caught  In  a  whaling  voyage  now  in  progress.  The  right 
'vfH  attach  to  the  head-matter  and  whale-oil  when  attained.  Id.  So  strongly  are  oouris 
flf  eqoi^  indlBed  to  uphold  assignments  when  hofia  fde  made,  that  even  the  aasignments 
of  fMs^t,  to  he  earned  in  the  fotore,  is  good  in  equity,  and  will  be  enforced  against  the 
party  bom  whom  it  becomes  due.  Id.,  {1065.  In  Story  on  Sales  it  is  said:  '*  While  a  per- 
son cannot  make  a  present  sale  of  all  the  wool  there  may  grow  on  a  sheep,  which  he  may 
hereafter  buy,  nor  any  other  thing  in  which  his  interest  is  wholly  prospective  and  doubtful, 
there  may  be  made  a  valid  sale  of  the  wine  a  vineyard  is  expected  to  produce,  or  the  grain 
a  field  is  expected  to  grow,  the  mUIc  of  a  cow  for  the  next  year,  or  the  future  young  of  ani* 
nab  '*  Story  on  Sales,  { 18B ;  MeOarty  v.  BZivens,  6  Reg.  196.  Whatever  is  the  subject  of 
a  valid  sale  is,  of  aMirse,  the0ubject<tf  a  valid  mortgage.  A  man  may  sell  or  mortgage 
erery  thing  that  is  his  property ;  and  such  a  sale,  if  boTia  flde,  will  be  upheld  in  law  and 
eqoi^.  Property  is  the  rig^t  and  interest  a  man  has  in  lands  and  chattels  to  the  exclusion 
of  others.  17  Johns  988;  11  Bast,  290 ;  4  Pet.  611.  All  property,  real  or  personal,  corporeal 
or  faieorporBal,  movable  or  Immovable,  may  be  the  subject  of  mortgage.  1*HilL  on  Mort.  6. 
Thioga  are  said  to  have  a  potential  existence  when  they  are  the  natural  product  or  expected 
increase  of  something  already  belonging  to  the  vendor.  Lmo  v.  Petr,  11  Am.  Rep.  8S7. 
The  term  ^  Inooiporecd  property  *  includes  all  legal  rights.  The  right  in  the  proprietor  of 
the  soil  to  plant,  cultivate  and  gather  his  crops,  to  the  exclusion  of  all  others,  is  an  absolute 
legal  right,  and  an  inccnrporeal  property ;  and  incorporeal  property  is  as  well  the  subject  of 
Tidid  sale  and  mortgage  as  any  other  kind  pt  property.  The  mortgagor,  in  this  case,  was 
the  proprietor  of  the  land  on  which  he  proposed  to  raise  the  crop  in  o-ontroverey .  The  crop 
had  a  potential  existence  because  it  was  to  be  the  natural  product  and  expected  increase 
nt  the  land  then  owned  and  occupied  by  him.  Why  may  he  not  obtain  the  credit  necessary 
to  make  the  crop  Vy  executing  a  mortgage  upon  it?  We  see  no  sound  reason  why.  Who 
ia  to  be  injured  by  It  if  the  transaction  is  bona  Jlde^  and  there  be  no  superior  lien  for  rent 
or  othenrlset  Who  is  to  be  misled  by  it  if  the  transaction  is  at  once  published  to  the  world 
by  '^glii^TitV^,  as  was  done  here?  If  the  merchant  is  willing  to  furnish  him  with  supplies, 
and  enable  him  to  make  the  crop,  and  take  the  risk  of  the  crop  itself  for  security,  who  has 
a  right  to  complain,  and  where  is  the  mala  fides  of  the  transaction?  Is  there  any  doubt 
that  a  court  of  equity  would  sustain  the  mortgage  and  protect  the  mortgagee  iu  such  a 
traasactiont  Then  wherefore  muat  he  fail  in  a  court  of  law,  into  which  forum  the  parties 
have  brought  the  case,  and  where  our  Uberal  statute  requires  that  In  such  a  case  their 
rights  shall  be  adjuste  1  upon  equitobte  principles.  In  the  case  of  Andreux  v.  Newcomb, 
aboveclted,  it  is  ssid,  that  as  long  as  the  time  of  Chief  Judge  Hobart,  it  was  held  that  one  pro- 
potfng  to  plaat  crops  might  convey  tiiem  in  advance,  and  that  the  fruits  which  should  arise 
aftsrvard  would  pass  as  soon  as  they  were  extant;  citing  Hob.  1S2 ;  3  Johns.  210,  and  Har^ 
V.  Cdty,  Cro.  EU>.  148.  Oops  to  be  raised,  say  the  court,  are  an  exception  to  the  general 
rale,  that  title  to  property  not  in  existence  cannot  be  affected  so  as  to  vest  the  title  when  it 
eomes  into  being.  In  the  case  of  crops  t*  i  be  sown,  it  vests  potentially  trom  the  time  of  the 
enontoiy  bargain  and  actually  as  soon  as  the  subject  arises.  8J  N.  T.  431.  The  judgment 
tai  this  case  certainly  created  no  Uen  upon  the  crop,  which  the  statute  protected  from  levy 
until  after  maturity.  The  judgment  debtor  had  failed  with  his  title,  and  the  judgment 
qeditor  oonld  stand  on  no  higher  ground  than  his  debtor.  We  hold  the  assignment  to  be 
lawfol  and  vaUd,  and  that  the  plaintiff  below  has  the  better  right  to  the  fund  in  oontroveroy. 
AiBna  the  judgment.  Judgment  ajftrmed. 

In  fioolcer  v.  Jane^  AdmUtUtratriZt  63  Ala.  266,  it  Is  said :  **  The  operation  and  effect 
of  mortgagee  of  personal  property  not  in  existence,  or  not  owned  by  the  mortgagor  at 
the  execution  of  the  mortgage,  the  future  acquisition  of  which  was  contemplated  by 
the  parties,  is  the  subject  of  much  discussion,  and  of  great  diversity  of  Judicial  decis- 
ion. It  Is  universally  admitted,  and  is  a  mere  truism,  that  a  sale,  grant  or  mortgage 
of  property,  real  or  personal,  in  prcBsentL,  to  which  the  vendor,  grantor  or  mortgagor 
has  no  title,  or  which  has  no  existence.  Is  inoperative  and  void  in  a  court  of  law  or 
equity.  If  the  thing  exlste  as  between  the  parties,  possession  being  transferred, 
operation  or  effect  maybe  i^ven  the  sale  or  conveyance;  but  as  against  the  party  In 
whom  the  title  resides,  it  Is  without  force.    If  the  thing  has  no  existence,  there  is  na 
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subject  of  tale,  grant  or  mortcage .  Things  not  aetuaSy  exltttnot  but  having  a  potowMdl 
txUUnce^  as  it  is  usually  expressed  —  *  things  which  are  the  natural  product  or  tocraass 
of  something  already  existing,  and  the  property  of  the  vendor  *  —  may  be  the  aubjeot 
of  a  sale,  grant  or  mortgage.  A  growing  crop,  however  immature  its  state,  and  what- 
ever of  labor  may  be  required  for  Its  cultivation  to  maturity,  and  its  aeveranoe  IhMi 
the  soil,  is  a  personal  chattel,  subject  at  common  law  to  execution  against  the  tenant 
passing  to  his  personal  representative,  not  descending  with  the  land  to  the  heir,  and 
is  the  subject  of  sale  or  mortgage,  Adamg  v.  Ztanner,  6  Ala.  740;  Xvana  v.  Lamar,  A 
Id.  838;  IfcJTensis  A  Son  v.  LampUy^  81  id.  fitt ;  Bobiimm  A  GoldioeD  v.  Jfcwldlii,  Ifon- 
tagm  A  Co.^  11  id.  077. 

**The  mortgage  was  not  of  a  growing  crop;  the  mortgagors  had  not  entered  on  the 
leased  premises,  and  had  not  a  right  to  enter  for  more  than  two  months  after  the  exe- 
cution of  the  mortgage;  and  the  cotton  would  not  be  planted  for  mOre  than  tws 
months  after  the  right  of  entry  accrued.  The  mortgage  was,  therefore,  intended  to 
operate  on  cotton  not  planted,  but  which  It  was  contemplated  the  mortgagors  would. 
In  proper  season,  after  entry  on  the  leased  premises,  plant  and  cultivate  to  maturity, 
and  which  during  the  term  they  should  annually  plant  and  cultivate.  If  no  other  rela- 
tion existed  between  the  parties  than  that  of  mortgagor  and  mortgagee,  we  Incline  to 
the  opinion  that  If  at  law  the  mortgage  would  be  Invalid  as  a  conveyance  of  things  not 
in  existence,  unless  ratiHed  by  some  act  done  by  the  mortgagor  after  their  aoqulsltloa, 
in  equity  It  would  attach  to  the  crop,  as  It  came  Into  existence,  tranaferring  the  bene* 
flclal  Interest  against  the  mortgagor  and  all  others  than  a  bona  >lde  purchaser  without 
notice.  IChlL  onCont.fi88^:  onBenJ.on8afes,U78,84;  But£v.£Ztet,19WalL6M;fiaiert 
V.  JLester,  48  Miss.  613;  Stewart  A  Irvine  v.  JPVy,  8  Ala.  673;  JTirfcsev  v.  Ifeatu,  tt  Id.  41: 
AJbraimm  v.  Carter,  June  term,  1875,  in  manuscript.'* 

In  Sellers  V.  Lester,  48  Miss.  613,  to  secure  the  payment  of  one  year's  rent  of  a  planta- 
tion, the  tenant  executed  to  the  landKird  a  mortgage  upon  all  the  mules,  etc,  then  oo 
the  rented  premises,  upon  all  crops  to  be  grown  thereon,  and  upon  all  the  mulea,  eto.t 
to  be  put  thereon  during  the  year.  Hf^  that  the  mortgage  attached  to  thesubsequeat 
acquisitions  referred  to  as  soon  as  they  were  acquired,  and  was  good  against  a  subse- 
quent mortgage  made  on  the  same  property  after  it  was  acquired,  especially  aa  the 
subsequent  mortgage  was  to  secure  an  antecedent  debt,  and  the  subsequent  mortgages 
had  notice  of  the  prior  mortgage.  The  court  say :  "  At  law  It  Is  uniformly  and  right- 
fully held,  that  a  chattel  mortgHge  cannot  operate  on  property  not  In  actual  existenes 
at  the.tlme^of  Its  execution.  Se\imQwry,  CanxknOaAg^ta^  etc,  it.  JR.  Co.,  26  Barb.  284.  Oonrts 
of  equity,  however,  *  enforce  the  specific  execution  of  contracts  and  give  relief  la 
numerous  cases  of  agreements  relating  to  lands  and  things  In  action,  and  contingent 
Interests  or  expectancies,  upon  the  maxim  that  equity  considers  that  done,  which, 
being  distinctly  agreed  to  be  done,  ought  to  have  been  done.*  Id.  802;  Grounds  and 
Rudiments  of  Jaw  and  Eq.  76. 

'*  Judge  Story,  in  MUcMl  v.  Window^  2  Story,  644,  states  this  very  distinct  result  of 
hU  own  examination  of  the  question :  *  It  seems  to  me  a  clear  result  of  all  the  author- 
ities, that  whenever  the  parties,  by  their  contract.  Intend  to  create  a  positive  Ilea 
or  charge,  either  upon  real  or  personal  property,  whether  then  owned  by  the  assignor 
or  contractor  or  not,  or  If  personal  property,  whether  It  Is  then  in  being  or  not,  it 
attaches  In  equity  as  a  Hen  or  charge  upon  the  particular  property  as  soon  as  tbs 
assignor  or  contractor  acquires  a  title  thereto  against  the  latter,  and  all  peisons  simitrt 
log  a  claim  thereto  under  him,  either  voluntarily  or  with  notice,  or  la  bankruptcj.* 
In  that  case  the  question  was  between  the  assignee  In  Dankruptcy  and  the  mortgagss 
of  after-acquired  personal  property  of  the  mortgagor. 

"Referring  to  this  subject,  the  court,  in  35  Barb.  805,  say :  *  As  soon  as  the  propertj  to 
acquired,  or  comes  Into  existence,  the  lien  in  or  upon  it  attaches.  They  come  Into 
being  together  and  co-exist.  Equity  executes  the  contract  by  holding  that  what  to 
agreed  to  be  done  Is  done ;  that  the  ri^ht  to  the  lien  creates  the  lien.*    1  Ves.  408,  4]Il 

**  It  Is  laid  down  as  a  rule  In  3  Story's  Eq .  J  ur.,  S 1010,  that  *  courts  of  equity  will  support 
assignments  not  only  of  choses  in  action  and  of  contingent  Interests  and  expectancies 
but  also  of  things  which  have  no  present  actual  or  potential  existence,  but  rsst  In 
mere  possibility ;  not  Indeed  ss  a  present  positive  transfer,  operative  in  jiiiwmrfl.  for 
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ithat  can  only  be  of  a  thinff  in  eaM,  but  as  a  present  contract,  to  take  effect  and  attach 
at  aooo  aa  the  thine  oomea  i>»  ene.'  Story  cites,  In  support  of  this  rule,  9  Story«  C80ii  an4 
J70onn.  154;  and  in  Illustration  of  the  doctrine,  Langton  Y^Horton^  1  Hare,  wherein  It 
was  held  that  *an  assignment  of  a  whale  ship  by  way  of  mortgage,  and  of  ^11  oil,  head- 
asatter  and  other  cargo  caught  or  brought  home  on  a  whaling  voyage,  will  amount  to 
a  good  assignment  of  the  future  cargo  of  oil  and  head-matter  obtained  in  the  voyage^' 
and  'will  be  Talld  In  equity,  and  will  attach  to  the  head-matter  and  oil  when  obtained,* 
In  this  last  case  named,  the  contest  was  between  the  mortgagee  and  a  Judgment  cred- 
itor of  the  mortgagor,  and  the  creditor  was  enjoined;  the  mortgagee,  upon  the  return 
of  the  ▼esseU  having  taken  steps  to  reduce  the  property  mortgaged  to  possession . 

**  TlieTloe-cliancellor,  In  delivering  his  opinion  In  LcMgUm  v  Hortoii,  1  Hare,  618,  saya: 
The  sobstantial  question  in  this  case  is,  whether  the  future  cargo  of  the  Foxhound  ^ 
*  *  passed,  either  at  law  or  in  equity,  by  the  assignment  from  Biroie  to  the  plalntlilli. 
I  lay  out  of  view  all  question  as  to  the  operation  of  the  instrument  at  law,  and  look 
at  the  ease  only  as  a  question  in  equity/  And  he  continues :  *  Is  it  true,  then,  that  a 
subject  to  be  aoquirsd  after  the  date  of  the  contract  cannot,  In  equity,  be  claimed  b|r 
a  purchaser  for  value  under  that  contract?*  He  answers:  *It  Is  impossible  to  doubt, 
for  some  purposes  at  least,  that  by  contract,  an  Interest  in  a  thing  not  in  existence  si 
the  time  of  the  contract  may  in  equity  become  the  property  of  a  purchaser  for  value;' 
And  he  proceeds  to  enumerate  several  Instances  and  adjudications.  In  illustration  of 
which  the  one  he  was  considering  was  very  strongly  In  point  in  the  case  at  bsr. 
Among  other  rulea  of  a  court  of  equity,  he  states  this:  *  And  when  this  court  has  once 
satahlished  that  the  equitable  ownership  may  be  In  ono  person  and  the  legal  ownefshlp 
laan<»ther,  the  court  must  interpoee  where  it  Is  necessary  to  protect  the  equitable 
ownenhipt  and  for  that  purpose  I  sm  not  aware  that  the  court  ever  refuses  its  Inter- 
position.' 

"  FIdd  V.  Jtfouor,  etc.,  of  New  Tork^  8  Seld.  119,  was  an  assignment  for  valuable  oonsld- 
siatlon  of  demands  against  the  corporation  of  New  York  city  for  printing,  having  at 
the  time  no  actual  existence,  but  vested  In  expectancy  merely.  Held,  to  be  valid  In 
equity  aa  an  agreement,  and  take  effect  as  an  assignment  when  the  demands  were  sub- 
sequenUy  brought  into  existence.  And  8  Story's  Bq.  Jur.,  SS  1040, 1040  b,  1065 ;  8  Story, 
ABO;  IHare,  518;  Story  on  Bailments,  S  884,  are  cited  In  support  of  the  adjudication, 
the  court  say:  'There  was  Indeed  no  present  actual  potential  existence  of  the  thing 
to  which  the  assignment  or  grant  related,  and  therefore  it  could  not  and  did  not 
operate  eo  <nstantl  to  pass  the  claim  which  was  expected  thereafter  to  ac.*rue  to  Bell 
vainst  the  corporation;  but  It  did,  nevertheless,  create  an  equity,  which  would  seise 
upon  those  claims  as  they  should  arise,  and  would  continue  so  to  operate  until  the 
object  of  the  agreement  was  accomplished .  On  this  principle  an  assignment  of  freight 
to  be  carried  in  future  will  be  upheld  and  enforced  against  the  party  from  whom  It 
becomea  due.  *  *  •  Whatever  doubts  may  have  existed  heretofore  on  this  subject, 
the  better  opinion,  I  think,  now  Is,  that  courts  of  equity  will  support  assignments,  not 
only  of  choses  in  Action  but  of  contingent  interests  and  expectations,  and  of  things 
which  have  no  present  actual  existence,  but  rest  In  possibility,  provided  the  agree- 
ments are  fully  entered  into  and  it  would  not  be  against  public  policy  to  uphold 
them.* 

**  Although  there  cannot  be  a  pledge,  technically  speaking,  of  a  chattel  not  In  exist 
ence,  there  may  be  a  hypothecation,  ao  that  as  soon  as  the  chattel  shall  be  produced 
the  lien  will  attach.    This  was  held  in  14  Pick.  497,  where  it  was  stipulated  by  a  brick- 
maker  that  the  lessees  of  a  brick-yard  should  retain  the  bricks  to  be  made  as  security 
for  the  advances  to  the  brlckmaker.  ** 

^'Hllliard  on  Xort.,  vol.  8,  p.  379,  $  4,  contains  this  commentary  on  the  subject  under 
consideration :  *  With  reference  to  the  mortgage  of  future  property,  it  is  laid  do^n  as 
the  general  rule  In  England  that  an  assignment  will  not  at  law  pass  chattels  not  In 
existence,  or  in  the  ownership  of  the  grantor,  or  not  sufficiently  appropriated  at  the 
time  of  the  assignment,  although  such  an  assignment  may  have  effect  by  a  subsequent 
set  of  the  grantor  In  furtherance  of  the  original  disposition.  And  accordingly  a  bill  of 
ssle  of  the  furniture  and  effects  in  a  certain  house  will  only  pass  such  things  as  are  In 
the  house  at  the  time  of  the  grant,  though  effects  to  be  subsequently  brought  on  the 
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premlaes  ore  ezprMslj  included.  But  the  Inatniment  might,  It  eeeniB,  be  so  framed  aft 
to  give  the  mortgagee  *  power  of  ■elsing  such  future  chattels  of  the  grantor  as  thty 
ahoold  be  acquired  by  blm  and  brought  upon  the  premises ;  and  such  future  chattels 
will  pass  where  there  is  already  a  foundation  of  an  Interest  In  the  grantor.' 

**And  this  author  adds,  what  Is  quite  true,  that  *the  doctrine  upon  this  subject  In  the 
United  States  has  been  somewhat  Tarlous.*  In  Ccarr  t.  AMal,  27  L.  J.  Bxoh.  8tt.  cited 
in  a  note  by  Mr.  Ullliard,  It  is  said :  *  When,  on  the  face  of  an  assignment  of  personslty. 
It  Is  plain  that  it  was  intended  to  operate  as  a  continuing  security,  and  to  apply  to 
property  afterward  acquired  and  substituted  for  that  which  was  originally  assigned.  It 
will.  If  tb»  words  are  capable  of  such  a  construsMon,  be  so  applied ;  and  where,  in  such 
a  case,  the  deed  was  found  capable  of  such  a  construction,  although  rather  In  the 
Indirect  power  of  attorney ;  that  in  the  way  of  direct  conveyanoe  it  was  construed 
to  extend  to  stock  and  growing  crops  on  a  farm  not  occupied  by  the  assignor  at  the 
time  of  the  execution  of  the  deed.* 

"  The  doctrine  declared  by  Judge  Stort  was  a  well-reoognlaed  principle  of  the  clTii 
law,  and  thus  stated:  '  Those  who  bind  themselves  by  any  agreement  whataoeTer  may, 
for  the  security  of  their  performance  of  the  engagement  on  their  part,  appropriate  and 
mortgage  not  only  the  estate  they  are  masters  of  at  the  time  of  contracting,  but  llke> 
wise  all  the  estate  which  they  shall  be  afterward  seized  or  possessed  of.  And  this 
mortgage  extends  to  all  things  which  theyshall  afterward  acquire  that  are  capable  of 
being  mortgaged,  by  what  title  soever  it  be  that  they  acquire  them,  and  even  to  those 
which  are  not  in  being  when  the  obligation  is  contracted,  so  that  the  fruits  which  sbsll 
grow  upon  the  lands  will  be  comprehended  in  the  mortgage  of  an  estate  to  come.' 
Domat  (Cush.  ed.),  640,  art.  6. 

'*  The  object  of  equity  Is  to'do  that  exact  Justice  between  litigants  which  the  truth  and 
right  demand,  regardless  of  technicalities ;  and  though  not  prepared  to  adopt  broadly 
the  rule  laid  down  by  Judge  Stort,  yet  we  can  see  great  propriety  In  the  appIIcatlOD  of 
his  views  in  a  proper  case,  and  when  necessary  to  carry  Into  effect  the  honest  and  Juit 
contracts  of  parties  according  to  their  real  intentions.  Indeed,  it  is  the  common  prac- 
tice of  equity,  both  in  England  and  In  this  country,  to  proceed  untrammelled  by  the 
technical  rules  of  the  common  law,  and  to  do  right  between  contestants  as  far  as 
human  Imperfection  will  permit.** 

In  Bddd  v.  Burrus^  58  Oa.  674,  It  was  held  that  there  can  be  no  valid  aale  or  mortgage 
of  a  crop  until  it  is  planted.  But  in  SUphenB  v.  Tucker^  65  Id.  543,  it  was  held  thst  a 
mortgage  may  embrace  a  crop  of  which  the  seed  is  planted  and  which  is  growing. 

For  WUUama  v.  Brf0gs,  cited  in  the  opinion,  see  note,  28  Am.  Bep.  868  See,  aleob 
Omik  ▼.  Cnrthait  11 R.  I.  488;  8. 0.,  23  Am.  Bep.  613;  Arquet  v.  TTasaan,  61  Cat.  ttO;  8. 0« 
fl  Am.  Bep.  718;  Afip^mn  ▼.  ifoone,  80  Ark.  66 ;  a.  o.»  21  Am.  Bep.  190.  Omtn:  BiUeh^ 
insoftT.  Jbrd,9Bush,  818;  8.  a,  16  Am.  Bep.  711. 
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Oriminal  iaw'^lmrfflarjf — brealanff  out 

Ci9  wbo  ■aerates  himself  in  a  dwelling-hoase  at  night,  with  intent  to 
Bit  a  felonj  therein*  and  being  disoovered,  escapee  hj  unlocking  or  opening 
a  door,  is  not  gnilty  of  barglary.* 

nONYIOTIOir  of  burglary.     The  opinion  stateg  the  £aobu 

Attamey»Oeneral  Heiskell,  for  the  State. 

No  connsel  named  for  defendant. 

FRRXMAiTy  J.  This  is  an  indictment,  charging  that  defendant 
^hwf ally,  feloniously  and  burglariously  did  break  and  enter  the 
nanrion  house  of  Margaret  Hallon,  in  the  night  time,  with  the 
unlawful  and  felonious  intent,  then  and  therein,  her,  the  said 
Maigaret  Mallon,  unlawfully,  forcibly,  feloniously,  and  against  her 
vill,  to  ravish  and  have  carnal  knowledge  of,  against  the  peace  and 

*To  eaiBe  effect*  BrvmiT.  fitote  (SSAla.  128),  SSAm.  Bap.  MS. 
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dignity  of  the  Statej  etc.  The  jury  found  defendant  gnilty  as 
charged,  and  affixed  punishment  in  the  penitentiary  for  tweWe 
years  and  six  months.    The  facts  shown  are  substantially  as  follows: 

Mrs.  Mallon,  a  widow  lady,  kept  a  grocery  store  in  Nashville  in 
the  front  part  of  her  house ;  her  bedroom  and  kitchen  were  in  the 
rear  part  of  the  building.  On  the  day  of  the  alleged  offense,  the 
back  doors  of  the  house  were  open,  as  well  as  the  windows,  and 
remaining  so  until  about  ten  o'clock  at  night.  Abput  tiiis  time  she 
closed  the  front  doors,  went  into  the  back  part  of  the  house,  let 
down  the  windows,  shut  the  doors  and  looked  them  on  the  inside, 
leaving  the  keys  in  the  locks.  She  then  went  to  her  bed  and  moved 
it  from  the  wall  in  order  to  adjust  the  mosquito-bar,  when  she  felt 
the  bed  strike  against  something  under  it^  which  she  then  supposed 
to  be  a  dog.  She  went  into  the  front  room,  got  a  candle  and 
returned.  On  looking  under  the  bed  she  saw  the  defendant  lying 
on  his  side  with  a  large  pocket  knife  open  in  his  hand.  She  ran  to 
the  front  door  crying  robbers,  asking  for  help,  and  giving  a  general 
alarm.  Parties  near  by  ran  into  the  house,  when  defendant  went  ont 
at  the  back  door,  unlocking  it,-  and  fled.  He  was  pursued  and  soon 
after  captured.  She  had  known  defendant  some  years.  He  had 
been  in  front  of  the  house  eating  water-melons  in  the  evening  witn 
some  other  negroes,  and  had  been  ordered  away  by  her  because  of 
the  dirt  made  by  the  party.  He  had  been  refused  credit  by  her,  as 
she  says,  some  three  years  before,  when  he  replied,  ''  he  would  get 
even  with  her  yet."  The  house  of  Mrs.  Mallon  was  situated  in  a 
thickly  settled  part  of  the  city — other  houses  close  to  it. 

It  is  clear  from  the  testimony  that  defendant  went  into  the  house 
at  an  open  door,  and  secreted  himself  under  the  bed,  with  the  pur- 
pose, we  have  no  doubt,  of  committing  some  felony,  but  what  that* 
was  to  be  we  have  no  means  of  determining,  except  such  as  are  fur- 
nished by  the  above  facts. 

Burglary  is  defined  by  the  Code,  section  4672,  to  breaking  and 
entering  into  a  mansion  house  by  night  with  intent  to  commit  a 
felony.  This  is  substantially  the  common -law  definition.  By  section 
4674  it  is  provided  that  if  any  person  who,  after  having  entered  any 
of  the  premises  mentioned  in  the  first  section  of  thearticle  with  intent 
to  commit  a  felony,  break  any  such  premises,  he  shall  be  punished 
in  the  same  way  as  if  he  had  broken  into  the  premises  in  the  first 
instance.  This  last  section  can  only  refer  to  a  case  where  the  partj 
has  entered  without  breaking  actually  or  technically,  and  then,  in 
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forthennce  of  his  felonious  design,  does  break  after  entrance;  as 
when  a  party  enters  a  honse  without  breaking,  and  then,  in  parsn- 
anoe  of  his  felonious  design,  breaks  open  a  wardrobe,  show-case,  or 
an  inner  door,  in  order  to  effectuate  his  purpose.  We  do  not  think 
it  can  apply  to  the  case  of  a  party  who,  to  enable  himself  to  escape 
by  flight  from  the  house,  opens  a  door  as  in  this  case. 

The  question  then  recurs,  was  there  such  a  breaking  in  this  case 
as  makes  the  offense  of  burglary  P  According  to  Blackstone,  as 
well  as  other  authorities,  there  must  be  a  breaking  as  well  as  an 
entiy  in  order  to  make  the  offense.  This  may  either  be  by  force, 
or  by  opening  a  door,  raising  the  latch  for  the  purpose,  picking  a 
lock  or  opening  it  with  a  key,  or  unloosing  any  fastening  which 
the  owner  has  provided,  or  even  coming  down  a  chimney,  it  being 
as  is  said,  as  much  closed  as  the  nature  of  things  will  permit. 
Snch  breach  may  also  be  made  by  fraud,  as  by  knocking  at  the  door 
and  procurfng  it  to  be  opened,  and  then  rushing  in  with  felonious 
intent  The  same  author,  however,  lays  it  down  as  law,  **  but  if 
a  person  leaves  his  doors  or  windows  open,  it  is  his  own  folly  and 
it^gHgence,  and  if  a  man  enters  therein  it  is  no  burglary  ;  yet  if  he 
afterward  unlock  an  inner  chamber  door  it  is  so.  See  Cooley's 
Black.,  book  4,  226-7. 

This  authority,  with  authorities  cited  in  notes  to  the  above,  seems 
to.  be  conclusive.  We  have  seen  nothing  contrary  to  this,  and  think 
the  principles  cited  are  sound  law.  It  is  insisted,  however,  by  the 
attorney-general  that  unlocking  the  door  for  flight  makes  the 
breaking  required  in  this  offense,  under  section  4674  of  the  Oode,,; 
which  is:  "  Any  person  who,  after  having  entered  any  of  the 
premises  mentioned  in  the  first  section  of  this  article  with  intent 
to  commit  a  felony,  break  such  premises,  he  shall  be  punished  in 
the  same  way  as  if  he  had  broken  into  the  premises  in  the  first 
instance."  This,  however,  is  nothing  more  than  the  principle  of 
the  common  law,  that  breaking  in  furtherance  of  the  design,  that 
is  felonious  purpose,  after  entry,  makes  out  the  offense.  It  cannot 
mean  that  breaking  after  abandonment  of  the  purpose,  and  for  a 
different  purpose  than  the  commission  of  a  felony,  shall  be  referred 
arbitrarily  to  the  felonious  design.  If  this  should  be  held,  a  party 
who,  by  trespass,  enters  a  house  with  design  to  steal,  who  changes 
his  mind  and  abandons  that  purpose,  but  ingoing  out  of  the  house . 
unlocks  a  door  for  egress,  would  be  guilty  of  burglary.  We  cannot' 
assent  to  this  view  of  the  question.    The  door,  in  this  case,  waa 
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unlocked  for  escape  from  the  hoase,  not  for  entrance  or  in  forward- 
ing a  felonious  design.  There  was  no  felonious  breaking  in  this 
view.  We  have  been  referred  to  Tibbs'  Or.  Oases,  Rex  v.  MeKear^ 
ney,  as  sustaining  his  views.  That  case,  however,  was  where  the 
indictment  had  a  count  for  breaking  out  of  the  house,  which  was 
expressly  made  burglary  by  statute.  12  Anne,  ch.  1|  §  7.  Seci 
Wheat  Gr.  Law,  1874,  sub-§§  1536, 1546. 

Judgment  will  be  reversed  and  the  cause  remanded. 


■x. 


Stokes  v.  Statb. 

C5  fiazt.  619.) 

Onmindllaw — eMenee^eatting  on priemier to " tnake  traeki^ in eemt 


On  an  accnsation  of  mnrder»  it  being  claimed  that  certain  foot-prints 
those  of  the  priaoner,  the  proeecuting  attomej  brouf^ht  a  pan  of  mod  Into 
oonrt  and  placed  it  in  front  of  the  j  ary,  and  having  proved  that  the  mod  in  ths 
pan  was  about  as  soft  as  that  where  the  tracks  were  found,  called  on  the  prift- 
oner  to  put  his  foot  in  the  mud  in  the  pan.  On  objection,  the  court  Instmcted 
the  prisoner  that  it  was  optional  with  him  whether  he  would  oompi  j.  The 
prisoner  refused,  and  the  court  instructed  the  Jury  that  his  refusal  was  not 
to  be  taken  against  him.  The  prisoner  being  convicted*  hdd,  that  he  WM 
entitled  to  a  new  trial.* 

/CONVICTION  of  murder.     The  opinion  states  the  facts. 

AUomey-Oeneral  HeiskeU^  for  the  State. 

P.  G.  Stiver  Perkins,  0.  S.  Galbreath,  W.  D.  Covington,  for 
Stokes. 

Lea,  Sp.  J.  The  prisoner  was  indicted  for  the  murder  of  Mrs. 
Housen  in  the  Criminal  Court  of  Davidson.  He  was  tried,  convicted 
of  murder  in  the  second  degree,  and  sentenced  to  twenty  years  in 
the  penitentiary. 

Mrs.  Housen  was  taken  from  her  house  at  night  and  carried  some 
distance  and  hung  to  what  the  witnesses  term  a  '^hog  pole."  Near 
the  place  where  she  was  hung  a  track  was  found  in  the  mud,  in  a 
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branchy  made  by  a  bare  foot.  The  inference  from  all  the  surroand- 
iog  drcumstances  is,  that  the  person  who  made  that  track  was  one 
of  the  parties  who  were  engaged  in  the  murder.  And,  upon  an  ex* 
amination  of  the  record,  we  are  satisfied  that  the  jury  in  part  based 
their  conviction  upon  their  belief  that  the  track  found  in  the  mud 
in  the  branch  near  where  Mrs.  Housen  was  hung  was  made  by  the 
loot  of  the  prisoner.  The  question  then  is,  whether  the  track  was 
iQade  by  the  prisoner  was  of  very  great  importance  in  the  investi- 
gation. 

Upon  the  trial  of  this  cause,  the  bill  of  exceptions  shows  that 
^*  the  State  brought  in  a  pan  of  mud  and  placed  it  immediately  in 
front  of  the  jury,  and  then  asked  the  witness  if  the  mud  m  the 
pan  was  about  as  soft  as  the  mud  in  the  branch  where  he  saw  the 
track.  Witness  said  it  was.  To  all  of  which  defendant  ob- 
jected and  the  same  was  overruled.  The  attorney-general  then 
called  upon  the  defendant  to  put  his  foot  in  the  mud."  Upon  ob- 
jection, the  court  told  the  defendant  he  could  put  his  foot  in  the 
mud  if  he  wanted  to,  but  he  would  not  force  him  to  do  so. 

Subsequently  another  .witness  was  asked ''if  he  saw  the  pan  of 
mud  setting  there  before  the  jury.  He  said  he  did,  and  he  was 
asked  if  he  saw  any  track  in  it  He  said  he  saw  none.  To  all 
which  defendant  objected.  Here  the  attorney-general  again  called 
upon  the  defendant  to  put  his  foot  in  the  mud." 

Because  of  this  action  of  the  attorney-general,  and  the  assent  of 
court  thereto,  this  cause  is  reveraed  and  remanded.  In  the  presence 
of  the  jury  the  prisoner  is  asked  to  make  evidence  against  himself. 
The  court  should  not  have  permitted  the  pan  of  mud  to  have  been 
brought  before  the  jury,  and  the  defendant  asked  to  put  his  foot 
m  it.  We  are  satisfied  the  jury  was  improperly  influenced  thereby. 
And  it  is  no  suflScient  answer  that  the  judge  afterward  told  the 
jury  that  the  refusal  to  put  his  foot  in  the  mud  was  not  to  bo  taken 
as  evidence  against  him.  The  bringing  in  of  the  pan  of  mud  and 
the  request  of  the  attorney-general  was  improper  and  should  not 
have  been  permitted  by  the  court  We  greatly  deprecate  the  prac- 
tice into  which  some  Circuit  judges  have  fallen,  in  permitting 
incompetent  and  illegal  testimony  to  be  placed  before  the  jury,  and 
afterward,  at  the  close  of  the  case,  ^withdrawing  it  and  telling  the 
jury  not  to  be  influenced  thereby.  Such  testimony  should  be 
promptly  rejected,  and  not  permitted  to  go  to  the  jury  at  all,  for 
jurors  with  minds  untrained  to  legal  investigations  and  discrimi- 
VoL.  XXX— 10 
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nations  are  sometimes  likely  to  be  influenced  thereby,  although  sack 
incompetent  evidence  may  be  afterwards  withdrawn.  And  while^ 
we  will  not  reverse  becanse  of  the  admission  of  incompetent  en- 
dence  afterward  withdrawn,  unless  we  are  satisfied  the  jury  was  in 
fact  influenced  thereby,  yet  the  correct  practice  is  to  reject  such 
evidence  at  once,  and  not  permit  it  to  go  to  the  jury. 

In  this  case,  as  before  stated,  we  are  satisfied  that  the  action  of 
the  attorney-general  in  bringing  the  pan  of  mud  into  court  and 
requesting  the  defendant  to  put  his  foot  in  it  had  an  influence 
upon  the  jury  prejudicial  to  the  prisoner.  Although  we  might  be 
satisfied  of  the  prisoner's  guilt,  yet  it  is  our  duty  to  see  that  he 
has  a  fair  and  impartial  trial,  and  this  he  must  have  though  oosts 
may  acoumnlate  and  punishment  be  long  delayed. 
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MooBS  T.  Mator  and  OoxxissioirBBS  OF  Fatxitetiua 

<80  N.  C.  IM.) 
ChiuUiuUanal  kno^  Taa  on  Ifatianal  hank  ttoek. 

A  itetata  empowering  the  anthoritiea  of  a  town  to  Impose  the  a&me  taxes,  for 
mnnidpal  purpoeeB,  upon  non-residents  puniuing  their  ordinary  avocations 
wHhln  the  corporate  limits  as  upon  the  inhabitants,  with  a  praoUo  that  non* 
nddents  00  taxed  shall  have  the  right  to  vote  at  municipal  elections,  is  not 
sbrogated  by  a  change  in  the  State  Constitution  which  deprives  the  non-resl- 
dsnt  tax*pajer  of  his  vote,  and  authorizes  a  tax  upon  thb  shares  in  a  National 
bank,  located  in  the  town,  and  held  by  one  who  conducts  his  ordinary  business 
therein,  but  whose  residoDce  is-  in  the  county,  outside  the  corporate  limits. 

MOTION  for  injunction  to  restrain  the  collection  of  a  tax.  The 
plaintiff  resides  near  to  and  outside  'the  corporate  limits  of 
Eajetteville,  but  conducted  and  carried  on  business  as  a  merchant 
irithin  the  town.  He  was  president  of  the  People's  National  Bank, 
also  located  in  the  town  and  owned  stock  therein,  on  which  the 
corporate  authorities  levied  and  attempted  to  collect  an  ad  valorem 
tax,  such  as  is  assessed  upon  similar  property  possessed  by  resident 
owners.  The  court  below  denied  the  motion,  and  the  plaintiff 
appealed. 
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Moore  t.  Mayor  and  CommiaaioDen  of  FajoUeTille. 
B.  Fuller,  for  plain  tifE. 
J\r.  W.  Ray,  for  defendants. 

Skith,  0.  J.  By  an  act  of  the  general  assembly  amendatory  cC 
the  act  of  incorporation,  and  ratified  May  20th,  1864,  §  4^  it  is  de- 
clared that  the  mayor  and  comniissioners  of  Fayetteville  are  hereby 
•empowered' ta  impose  thp  3ame  taxe39  for  manicipal  purposes,  upon 
all  persons  whose  or(ititt(iry  avocatiofia  are  pursued  toiihm  the  oor^ 
fiorate  limite  of  the  town,  althoagh  resxdetU  beyond  the  corporaie 
limits,  in  like  manner  and  to  the  same  extent^  as  upon  persons 
resident  within  the  corporate  limits;  provided^  that  non-red* 
<lents  thus  taxed  shall  have  the  right  to  vote  at  municipal  eleo* 
tions. 

In  Bute  T.  Commissioners  of  FayetteviUe,  7d  N.  C.  267,  it  is 
•decided  that  shares  of  stock  in  National  banks,  held  by  persons 
residing  in  the  State,  are  subject  to  taxation  in  the  county  of  the 
owner's  residence,  as  part  of  his  personal  estate,  and  not  elsewhere 
for  State  and  county  purposes.  The  present  case  presents  the 
question  whether  such  stock,  owned  by  one  whoso  residence  is  just 
outside  but 'who^  business  is  within  the  corporate  limits,  maSf  be 
taxed  for  municipal  purposes  in  like  manner  as  if  his  residence  was 
also  in  the  town.  As  the  place  and  manner  as  well  as  extent  of 
taxation  of  its  citizens  are  regulated  by  the  laws  of  the  State,  the 
solution  of  the  question  must  be  found  in  the  proper  interpretation 
to  be  put  upon  the  clause  of  the  amended  charter,  and  in  our 
opinion,  is  free  from  all  reasonable  donbt.  The  words  are  direct 
and  positiye,  that  such  property  as  is  held  by  the  plaintiff  shall  be 
subject  to  the  burden  of  municipal  taxation.  The  intention  and 
the  effect  of  the  act  are  to  make  such  a  person,  for  purposes  of 
taxation,  an  actual  resident  of  the  town.  We  have  said  in  the  case 
referred  to,  that  resident  stockholders  in  N'ational  banks  might  be 
taxed  where  the  legislature  directed,  and  they  are  here  subjected  to 
municipal  assessment  in  tlie  town.  In  this  respect  the  plaintiff  is 
made  to  share  in  the  burdens,  as  he  does  in  the  advantages  of  a 
town  residence,  and  we  see  no  reason  why  he  should  not 

It  is  contended,  however,  that  the  proviso  conferring  the  right  to 
vote  and  participate  in  the  management  of  municipal  affairs  has 
been  superseded  and  annulled  by  the  Constitution  of  1868,  and  that 
this  political  privilege  is  so  associated  with  the  liability  that  the 
repeal  of  the  one  is  the  extinguishment  of  the  other.    We  do  not 
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80  construe  fhe  section.  The  electoral  right  is  conferred  on  such  as 
may  oonstitntionally  exercise  it,  bat  is  not  an  inseparable  condition 
of  taxation.  Persons  ander  age,  and  women  in  the  situation  of  the 
plaintiff  may  be  assessed  and  yet  they  cannot  yote.  If  further 
restrictions  are  imposed  by  the  organic  law  upon  the  electoral  fran-^ 
chise,  reducing  it  within  narrower  bounds  or  withdrawing  it  alto- 
gether, if  such  be  the  effect  of  the  Constitution,  from  the  class  to 
which  the  plaintiff  belongs,  this  does  not  annul  the  authority  to 
impose  the  tax.  There  is  no  such  necessary  connection  between 
the  liabflity  created  in  the  body  of  the  section  and  the  privilege 
conferred  in  the  attached  proviso,  that  the  former  may  not  remain 
without  the  latter.  If  the  constitution  denies  to  the  plaintiff  tho 
right  to  vote  for  oflScers  of  the  town  government  for  wantof  actual 
residence  within  ils  boundaries,  he  shares  in  other  municipal  privi* 
leges  and  is  not  exempt  from  the  common  burden  by  which  theso 
privileges  are  secured  to  himself  and  others. 

It  was  suggested  in  the  argument  that  the  tax  is  levied  as  well 
to  pay  the  corporate  debt  as  to  provide  for  the  current  expenses  of 
the  town  government,  and  the  first  are  not  '^for  municipal  pur* 
poses  **  within  the  meaning  of  the  act.  It  is  quite  as  much  the  duty 
of  the  authorities,  in  exercising  the  power  of  taxation,  to  provide 
for  an  existing  legal  obligation  as  for  the  expenses  of  governing  the 
town  and  managing  its  affairs,  and  both  are  ''for  municipal  pur- 
poses." The  words  are  broad  and  comprehensive,  looking  to  every 
legitimate  use  to  which  the  moneys  levied  can  be  properly  applied. 
The  maxim  invoked,  in  aid  of  the  argument,  that  taxation  and 
representation  go  together,  has  no  application  to  individuals,  but 
to  political  communities  as  such.  Otherwise  non-residents  would 
escape  all  taxes  whatever. 

No  error.  Affirmed. 


BiooAir  y.  Orbbk. 
en  N.  a  286.) 

Deed  qf  lunatic — token  fxUid. 

'A  died  ezeeatsd  by  a  laastlo  is  voldsble'only,  and  not  void ;  and  equity  wQl 
aoc  mlerfere  to  aet  aside  aoch  deed,  where  the  grantee  cannot  be  pat  in  ekate 
fii«,  or  where  the  benefit  received  by  the  grantor  is  actual,  and  of  a  durable 
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duiractor;  therefore,  in  an  aoUon  hj  hein  to  recover  land  npon  the  ground 
of  inoapaelty  of  their  anoeetor  to  make  a  deed,  it  appearing  that  the  par- 
chaser  paid  full  Talae,  without  advantage  taken,  and  withoat  notice  of  each 
incapadt/,  tliat  the  deed  was  attested  by  a  brother  and  two  foos  of  the 
grantor,  and  that  the  parchaee.money  was  used  for  the  benefit  of  liimself  and 
family ;  and  that  the  purdiaser  made  large  improvements,  without  objee 
tion ;  hM,  that  they  were  not  entitled  to  recover.* 

ACTION  by  the  heirs  of  Joseph  H.  Riggan,  to  recover  land. 
Defendants  claimed  the  same  land  mediately  under  a  deed 
-of  plaintiffs'  ancestor.  The  plaintiffs'  reply  to  the  defense  set  np 
that  the  deed  of  Biggan  to  Brown  was  execute  when  the  grantor 
was  of  nnsonnd  mind  and  not  of  capacity  to  execute  a  deed.  To 
this  the  defendants  rejoined,  that  they  and  their  grantors  purchased 
for  full  Talue  and  without  notice  of  any  incapacity  to  make  the 
sale,  and  that  the  purchase-money  paid  went  to  the  benefit  of  the 
.grantor  and  his  family.    The  defendants  had  judgment  below. 

Baichelor  di  Edwards^  for  plaintiffs. 

J*  J,  Davis  and  Oilliam  dk  Qatling^  for  defendants. 

DiLLARD,  J.  Under  our  present  system  the  distinctive  prinol* 
pies  formerly  applicable  in  the  separate  courts  of  law  and  equity 
are  now  to  be  recognized  in  the  superior  courts,  and  such  a  judg- 
ment and  decree  is  to  be  pronounced,  as  the  equitable  rights  of  the 
parties  may  require.  And  in  conformity  to  this  idea,  the  order  of 
reference  in  this  case  was  drawn,  giving  the  referee  power  to  deal 
with  the  matters  under  investigation,  as  a  chancellor  under  a  bill 
to  set  aside  the  deed  of  a  lanatic.  Considered  in  this  point  of  view, 
it  becomes  material  to  inquire  what  is  the  effect  of  the  deed  of  a 
lunatic  for  land,  and  for  what  and  under  what  circumstances  will 
such  a  deed  be  set  aside,  and  a  recovery  allowed  of  the  property 
<5onveyed. 

The  doctrine  as  to  the  effect  of  the  deed  of  a  lunatic  is  thus  laid 
4own  by  Blackstone,  vol.  2,  p.  295:  '^  Idiots  and  persons  of  non- 
sane  memory,  infants  and  persons  under  duress,  are  not  totally 
disabled  to  convey  or  purchase,  but  suh  modo  only;  for  their  con- 
veyances and  purchases  are  voidable  and  not  actually  void.''  In  % 
Kent's  Commentaries,  451,  it  is  said, "  that  sanity  is  to  be  presumed 
until  the  contrary  be  proved,  and  therefore  by  the  common  law  a 

^  To  Bame  effect,  "EiaUm  v.  'EaUm  (87  N.  J.  106);  IS  Am.  Bep.  Tlflw 
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4eed  made  by  a  person  non  compos  rneniis  is  voidable  only,  and  not 
void.''  By  oar  statu fce  law,  a  deed  executed  and  registered  passes 
a  seisin,  and  by  the  decisions  under  said  statute  the  registration  of 
a  deed  of  bai^in  and  sale  is  equivalent  to  livery  of  seizin  in  a  feoff- 
ment (Bat.  Bev^  ch.  35,  §  1 ;  Hogan  y.  Strayhom^  65  N.  0.  279; 
Hare  v.  Jemtgan,  76  id.  471);  and  therefore  we  conclude  thai  the 
deed  of  Joseph  H.  Riggan  availed  to  pass  an  estate  to  James  T. 
Brown,  and  the  same  was  valid  until  by  action  of  the  grantor  or  his 
heirs  the  same  is  avoided. 

Such  being  the  operation  of  the  deed,  and  this  action  being 
brought  in  a  court  competent  to  recognize  and  administer  the  legal 
and  equitable  rights  of  the  parties  in  the  same  suit,  it  remains  to 
determine  how  the  court  ought  to  have  dealt  with  the  subject-mat- 
ter involved  therein. 

Oourts  of  equity  ever  watch  with  a  jealous  care  every  contract 
made  with  persons  non  compos  mentis,  and  always  interfere  to  set 
aside  their  contracts,  however  solemn,  in  all  cases  of  fraud,  or  when 
the  contract  or  act  is  not  seen  to  be  just  in  itself,  or  for  the  benefit 
<t  such  persons;  but  when  a  purchase  is  made  in  good  faith,  with- 
out knowledge  of  the  incapacity,  and  no  advantage  is  taken,  for  a 
full  consideration,  and  that  consideration  goes  manifestly  to  the 
benefit  of  the  lunatic,  courts  of  equity  will  not  interfere  therewith. 
1  Story's  Eq.,  §§  227,  228;  1  Chitty  on  Contracts,  191 ;  M0U071  v. 
Oamroux,  2  Exch .  487.  If  a  court  of  equity  in  any  case  sets  aside 
the  deed  of  a  non  compos,  it  will  ordinarily  administer  the  equity  of 
having  him  to  pay  back  to  the  other  party  the  money  or  other  thing 
received  of  him.  And  when  it  appears  that  the  consideration  is 
full  and  the  lunatic  is  not  able  to  put  the  other  party  in  statu  quo, 
or,  if  the  benefit  received  is  actual  and  of  a  durable  character,  in 
either  case,  the  courts  of  equity  will  not  be  inclined  to  set  aside  the 
conveyance.  Carr  v.  Holliday,  1  Dev.  &  Bat.  Eq.  344,  and  same 
case,  5  Ired.  Eq.  167. 

Now  in  the  light  of  these  principles  what  ought  to  have  been  the 
conclusions  of  law  by  the  referee  on  the  facts  found  and  set  forth 
in  his  report,  and  what  should  have  been  the  judgment  in  the  court 
below  on  the  exceptions  taken  to  referee's  conclusions  of  law  ?  It 
is  expressly  found  as  a  fact  that  the  $500  paid  by  Brown  to  Riggan 
was  the  full  value  of  the  thirty  acres  conveyed  to  him,  and  that 
the  same  went  to  extinguish  an  execution  against  the  lunatic  in  the 
hands  of  an  ofiicer,  and  that  by  means  thereof  the  said  Joseph  H. 
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Riggan  was  enabled  to  keep  and  oocapyy  till  his  death,  another 
pieoe  of  land  designated  as  his  homest^,  which  now,  by  descent, 
belongs  to  plaintiffs;  that  the  deed  of  Brown  was  ezecnted  in  the 
family  of  the  grantor,  and  attested  by  a  6rother  and  two  sons  of 
the  grantor,  and  that  Brown  and  the  defendants  claiming  under 
him  have  ever  since  held  and  nsed  the  said  land  as  their  own,  and 
made  large  improvements,  without  objection  or  any  interposition 
by  the  grantor  or  any  other  on  his  behalf ;  and  it  is  further  fonnd 
as  a  fact,* that  the  purchase  of  defendants  was  for  full  value,  and 
without  notice  of  any  incapacity  in  Joseph  H.  Riggan.  From  such 
a  state  of  facts,  it  would  be  apparent  to  the  chancellor,  and  he 
would  so  decide,  that  a  rescission  of  the  deed  would  produce  no 
benefit  to  the  plaintiffs  if  coupled  with  the  duty  and  obligation  to 
replace  defendants  in  statu  quOy  whilst  it  would  be  a  great  incon- 
Tenience  and  injustice  to  the  defendants,  and  thereupon  the  conclu- 
sion would  be  not  to  interfere  to  set  aside  the  deed,  but  leave  the 
same  to  be  operative  and  valid  And  it  is  therefore  our  opinion 
that  the  referee  was  correct  in  his  conclusions  of  law,  and  no  error 
was  committed  by  the  judge  in  the  court  below  in  overruling  th« 
plaintiffs'  exception. 

No  error.  AffirmdiL 
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JfegeHMe  insirumerUt'^dutp  ofTu^der  of ,  far  arUeoedeni  delft — partnmkSp"' 
power  of  settling  partner  <tfter  dieeoluiiion  to  waive  proteet. 

When  a  draft  on  a  third  person  is  given  in  settlement  of  an  antecedent  debtv 

it  is  the  duty  of  the  holder  to  present  it.  and  to  give  nodoe  of  its  diahonoril 

not  paid,  and  a  failure  to  do  bo  will  discharge  the  debt. 
Where  a  settling  partner,  after  dissolntion,  gives  a  draft  In  pajmentof  a  part- 

nersliip  debt,  he  cannot  waive  protest  so  as  to  bind  his  former  dormant  eiv 

partner. 

k  GTION  on  account.    The  opinion  states  the  facta.  The  pkuafe* 

jf\iff  had  judgment  below. 

/•  M.  Olenuini,  for  plaintiffs. 
MeCorkle  and  Bailey^  for  defendant. 
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^KOB,  C.  J.  The  record  sets  out  numeroas  exceptions  taken  by 
the  Appellants  during  the  trial  before  the  jury,  to  the  adverse  ml* 
ings  of  the  court  in  the  admission  and  rejection  of  eridence  which 
need  not  be  considered  in  disposing  of  the  appeal. 

The  defendant  is  sued  as  a  dormant  and  newly-discovered  partner 
of  AmoiB  Howes,  with  whom  the  debt  alleged  to  be  due  to  the 
jdaintifls  was  contracted,  and  the  verdict  finds  such  partnership  to 
have  existed.  The  business  conducted  by  Howes  alone  and  in  his 
own  name  terminated  on  the  1st  day  of  June,  1874,  and  the  Gold 
Hill  mining  property  under  a  sale  passed  into  the  possession  of  a 
corporation  known  as  the  North  Carolina  Amalgamating  Company, 
its  successor,  and  Howes  then  proceeded  to  settle  up  his  busi- 
ness. 

On  the  2d  of  June,  Howes  gave  to  the  plaintiffs  five  several  drafts 
on  the  said  corporation,  of  which  one  was  at  thirty  days  for  $3,000; 
i  second  at  thirty  days,  also,  for  $2,000;  a  third  at  three  months  for 
13,500;  a  fourth  at  five  months  for  $3,000,  and  the  last  at  six 
months  for  $1,000,  in  the  aggregate  sum  of  $12,500,  and  at  the 
iame  time  paid  them  $500  in  cash. 

:  These  drafts,  the  jury  say  in  response  to  one  of  the  issues  sub- 
mitted  to  them,  closed  the  plaintiffs'  account,  and  in  amount  were 
sufficient,  as  the  plaintiffs  admit,  to  pay  the  entire  indebtedness  due 
to  them.  The  two  earliest  maturing  drafts  were  paid  and  the 
others  duly  accepted  by  the  company.  At  the  maturity  of  the  third 
draft,  the  first  falling  due  of  those  unpaid,  Howes  gave  to  the  hold- 
ers a  writing  in  the  following  words  :  *^  Salisbury,  N.  C,  Sept  3d, 
1874  I,  Amos  Howes,  do  hereby  waive  protest  of  all  the  above 
stated  drafts  and  agree  to  any  extension  of  time  the  holders  may 
assent  to.  (Signed)  Amos  Howes."  Which  writing  was  appended 
to  a  descriptive  list  of  claims,  among  which  the  three  unoaid  drafts 
are  mentioned. 

This  agreement  of  Howes  was  entered  into  more  than  three 
Bionttis  after  the  dissolution  of  the  alleged  partnership  association, 
and  the  entire  discontinuance  of  its  operations,  and  so  far  as  the 
case  discloses,  without  any  new  consideration  therefor.  It  does 
not  appear  whether  the  drafts  were  taken  by  the  plaintiffs  in  pay<* 
ment  or  as  a  collateral  security  for  their  debt,  nor  that  any  arrange^ 
ment  was  made  by  the  holders  with  the  acceptors  for  extending 
the  time  of  payment;  nor  that  any  measures  were  adopted  to  collect 
or  secure  the  drafts,  nor  is  any  excuse  or  explanation  offered  of 
You  XXX— li 
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the  failure  to  do  so.  The  drafts  themselyes  were  produoed  at  the 
trial  nad  tendered  to  the  defendant. 

Upon  this  evidence  and  defect  of  eyidence  varions  instractions 
were  asked  by  the  defendant's  counsel,  the  first  of  which,  embodying 
the  substance  of  all,  is  in  these  words:  '^If  the  plain tifiFs  receiyed 
from  Amos  Howes  his  drafts  on  the  North  Oarolina  Gold  Amalga- 
mating Co.,  accepted  by  said  company,  then  no  recovery  can  be  had 
upon  the  account  existing  at  that  time,  notwithstanding  that  Howes, 
the  drawer,  may  have  waived  notice  of  protest."  This  and  the 
other  instructions  were  refused,  and  none  of  like  import  given  in 
iheir  stead.    In  this  there  is  error. 

The  true  rule  which  should  have  been  laid  down  for  the  gnidance 
of  the  jury  may  be  thus  stated: 

If  the  drafts  were  given  and  received  for  and  in  closing  np  the 
account,  and  were  afterward  accepted  by  the  company,  it  was  the 
duty  of  the  plaintiffs  to  present  them  at  maturity  for  payment,  and 
if  not  paid  within  a  reasonable  time,  to  take  proper  steps  for  their 
collection,  and  if  they  failed  to  do  this,  and  the  drafts  became 
worthless,  it  would  in  law  be  a  dischar^  of  the  original  debt,  and 
the  defendant  is  not  affected  by  the  written  agreement  of  Howes 
in  reference  thereto. 

The  principle  contained  in  the  proposed  instruction  rests  npon 
sound  reason  and  is  sustained  by  ample  authority. 

In  Smith  v.  Wilson,  Andrews,  187,  Lbe,  G.  J.,  thus  declares  the 
law :  '^  When  a  note  is  taken  for  a  precedent  debt,  which  is  the 
present  case,  it  must  be  intended  to  be  taken  by  way  of  payment 
npon  this  condition,  that  the  note  is  paid  in  a  reasonable  time,  bat 
if  the  person  accepting  it  doth  not  endeavor  to  procure  such  pay- 
ment, and  the  money  is  lost  by  his  default,  he  must,  and  it  is  rea- 
sonable he  should,  bear  the  loss." 

In  Chamberlyn  v.  Delarive,  2  Wils.  353,  the  defendant,  being  in- 
debted for  work  and  labor  done,  gave  the  plaintiff  a  draft  on  one 
Heddy  for  the  sum  due,  and  the  plaintiff  held  the  draft  for  four 
months  without  applying  to  Heddy,  and  he  became  insolvent  It 
was  held  that  there  could  be  no  recovery  in  an  action  brought  on 
the  original  indebtedness,  and  the  court  say:  *'  The  plaintiff  by  ac- 
cepting the  note  or  draft  undertook  to  be  duly  diligent  in  trying  to 
get  the  money  of  Heddy  and  to  apprize  the  defendant,  the  drawee, 
if  Heddy  failed  in  payment    The  plaintiff  substituted  himself  in 
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place  of  the  defendanty  who  has  been  deluded  into  a  belief  that  the' 
plaintiff  had  got  the  money  of  Heddy/' 

In  a  very  similar  case  where  the  bill  given  ^' for  and  on  acconnf 
of  a  precedent  debt,  Earle,  G.  J.,  with  the  concurrence  of  all  the 
judges,  lays  down  the  rule  thus:  '^The  legal  effect  of  taking  a  bill 
as  collateral  security  is,  that  if,  when  the  bill  arrives  at  maturity/ 
the  holder  is  guilty  of  laches  and  omits  duly  to  present  it,  and  to  give 
notice  of  its  dishonor  if  not  paid,  the  Mil  becomes  money  in  his  hands, 
as  between  him  and  the  person  from  whom  he  received  it.  That 
being  so,  the  plaintijff^s  debt  is  satisfied.  Peacock  v.  Purcell^  108 
Eng.  G.  L.  B.  728.  ^'  When  a  party  contracts  a  debt,''  says  a  recent 
writer  on  this  subject,  ^'  and  contemporaneously  gives  in  additional 
payment,  his  draft  upon  a  third  party,  it  is  the  duty  of  the  creditoi' 
to  present  it  in  a  reasonable  time  for  acceptance  or  payment,  and 
to  give  notice  in  the  event  of  its  dishonor  to  the  drawer.  If  he  fails 
to  make  such  presentment  or  to  give  such  notice  the  drawer  is  not 
only  discharged  from  liability  on  the  bill,  but  also  from  the  debt  or 
eonsiderationy  for  or  on  account  of  which  it  was  given.  2  Dan.  Neg. 
Instr.,  §  1276.  To  the  same  effect  are  the  cases  of  Dayton  v.  TVuBf 
23  Wend.  345-  Jones  v.  Savage,  6  id.  658. 

It  only  remains  to  consider  the  latter  branch  of  the  instruction, 
the  effect  upon  the  rights  of  the  parties  and  their  relations  as  cred- 
itor and  debtor,  of  the  writing  given  by  Howes  at  the  maturity  of  the 
first  draft.  Whatever  is  the  fair  and  reasonable  interpretation  to  be 
put  upon  the  words  of  this  instrument,  and  whatever  would  be  their 
force  and  effect  in  an  action  brought  against  Howes  himself,  it  -ia 
quite  certain  they  cannot  be  allowed  to  enlarge  the  liabilities  of  the 
defendant,  or  to  deprive  him  of  any  just  defense  against  the  plaint- 
iffs' demand.  The  drafts  were  the  personal  acts  of  the  managing 
and  settling  partner,  and  not  less  so  was  his  subsequent  consent  to 
the  extension  of  the  time  of  payment  by  the  holder.  The  partner- 
ship was  at  an  end,  and  his  authority  was  restricted  to  what  was 
necessary  in  settling  the  business.  He  had  no  power  to  bind  his 
associate  by  new  contracts  not  required  for  that  end.  The  agree- 
ment seems  to  be  a  mere  gratuity,  and  can  bind  no  one  but  him- 
self. 

'^ Partners  after  dissolution,"  says  Judge  Stort,  ^'cannot  con- 
tract new  debts,  but  may  pay  and  collect  debts,  apply  the  partner- 
ship funds  and  effects  to  the  discharge  of  their  own  debts,  adjust 
and  settle  the  unliquidated  debts  of  the  copartnership,  receive  any 
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property  belonging  to  the  partnership,  and  may  make  due  acquit* 
tanoes,  discharges,  receipts  and  acknowledgments  of  their  acts  in 
the  premises."    Story  on  Part,  §  328. 

Retiring  members  of  a  firm  are  not  bound  by  instraments  nego» 
tiated  in  the  name  of  the  original  firm,  after  its  dissolution,  eTon 
though  they  are  negotiated  by  the  partner  authorized  to  settle  the 
partnership  business.  OoUyer  on  Part,  §541;  1  Tudor's  Lead.  Gasei^ 
Mercantile  and  Maritime  Law;  notes  in  Waters  v.  Taylor^  2  Ves.  ft 
B.  299  ;  8.  c,  89  Law  Lib.  635;  Evans  v.  Drummond,  4  Esp.  89. 

The  principle  applies  with  greater  force  for  the  protection  of  a 
dormant  than  an  active  and  known  partner,  whose  name  is  associ- 
ated  with  the  partnership  business.  The  former  is  chargeable  to 
third  persons  only  on  contracts  entered  into  while  the  firm  was  in 
operation,  and  he  was  sharing  in  the  emoluments  and  profits  of  the 
joint  business,  and  his  liability  as  such  ceases  on  his  retirement, 
even  without  notice,  for  the  reason  that  those  dealing  with  the 
partnership  have  never  trusted  to  his  credit,  and  his  liability  grows 
out  of  the  fact  that  he  is  a  contracting  party,  taking  a  part  of  the 
profits  of  such  contracts.  GoUyer  on  Part,  §  536;  Ross  on  Sur.  Ag. 
Part  &  Ins.;  89  Law  Lib.  635. 

This  view  of  the  case,  though  contained  in  the  instructions 
asked  for  defendant,  was  not  presented  in  the  charge  to  the  jnrfi 
and  as  the  defendant  was  entitled  thereto,  there  must  be  a  new 
trial 

Brror.  Vsnir§  de 
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Under  the  statate  allowing  a  divorce  00I7  fo  a  party  '*  iijaied,'*  the  adoHeiy 
of  the  wife  oommitted  after  a  leparation  caused  by  default  of  the  kasbsni 
will  not  avail  him  to  dissolve  the  bonds  of  matiimonj. 

ACTION  for  absolute  divoroe.    The  facts  are  stated  in  the  opi» 
ion.    The  defendant  had  judgment  below. 
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'    /.  D*  Kerr^  for  plaintiff. 

W.  S.  A  D,  J.  D&vane,  l$£  defendant. 

•  .      . '  •  '.■••■ 

Dillard,  J.  .  The  husband  seeks  a  diToroe  a  vinculo  mairimoniit 
and  in  bis  petition  pats  bis  case  on  the  ground  of  a  separation 
from  him  by  his  wife  and  alleged  adnltery  of  the  wife  before  and 
after  the  separation ;  and  the  wife  denies  that  she  separated  froni 
her  bosbandy  and  also  denies  the  adnltery  charged.  The  jury  in 
response  to  issues  submitted  to  them  find  that  the  wife  did  not 
separate  herself  from  her  husband,  but  that  the  husband  separated 
himself  from  the  wife ;  that  the  wife  was  not  guilty  of  the  adultery 
charged  against  her,  prior  to  the  separation,  but  was  guilty  after  the 
separation;  and  on  the  facts  as  thus  found  his  honor  held  that 
the  plaintiff  was  not  entitled  to  a  decree  dissolving  the  marriage. 
We  concur  with  his  honor. 

Marriages  may  be  dissolved  on  the  application  of  the  injured 
party  for  the  cause  of  adultery  in  two  cases, — first,  if  either  party 
shall  separate  from  the  other  and  live  in  adultery;  and  second,  if 
the  wife  shall  commit  adultery.  Bat  Bev.,  ch.  37,  §  4.  To  entitle 
the  husband  to  a  divorce  in  the  first  case,  two  things  must  occur, 
to  wit,  separation  by  the  wife  without  default  of  the  husband,  and 
a  living  in  adultery  by  the  wife;  and  the  jury  find  but  one  of  the 
requisites — adultery  by  the  wife  since  the  separation  ;  and  as  to 
the  other  essential  fact  they  find  that  separation  was  the  act  of  the 
husband,  and  that  the  incontinence  imputed  to  the  wife  as  prior 
to  the  separation  was  untrue,  and  it  is  obvious  therefore  that  the 
plaintiff 's  application  for  divorce  is  not  within  the  first  class  of 
cases  mentioned  above. 

But  the  plaintiff  insists  that  his  wife  has  commitiedaduUertft  and 
although  committed  only  since  the  separation,  he  is  entitled  to 
have  a  divorce  under  the  second  class  of  cases  enumerated  in  the 
aeotion  aforesaid  of  Battle's  Revisal.  The  clause  of  the  statute, is 
^  new  provision,  and  first  introduced  into  our  law  at  the  session  of 
the  legislature  of  1871-'72,  and  no  case  has  arisen  calling  for  its 
exposition  and  construction.  It  is  in  terms  absolute,  and  separately 
oonsidered  it  would  seem  to  make  the  adultery  of  the  wife  good 
ground  of  divorce  whensoever  committed,  whether  before  or  after 
separation,  and  howsoever  committed,  whether  in  consequence  of, 
or  without  the  default  of  the  husband.  But  this  provision  in  the 
opinion  of  this  court  is  to  he  considered  in  connection  with  the 
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declaration  in  the  same  statute,  that  divorces  are  to  be  granted  oi 
the  application  of  the  party  injured;  and  thns  limited,  no  hnsbond 
can  have  the  bonds  of  matrimony  dissolred  by  reason  of  the  adnl- 
tery  of  the  wife  committed  through  his  allowance,  his  exposure  of 
her  to  lewd  company,  or  brought  about  by  the  husband's  default  in 
any  of  the  essential  duties  of  the  married  life,  or  supervenient  on 
his  separation  without  just  cause.  Wliiitingian  y.  Whitiingian,  % 
Dev.  &  Bat  64;  Moss  y.  Moss,  2  Ired.  55. 

In  Wood  v.  Wood,  5  Ired.  674,  it  is  held,  that  if  a  divorce  be 
sought  on  grounds  occurring  after  separation,  it  is  indispeusable 
that  the  party  asking  it  shall  show  that  he  or  she  did  not  separate, 
or  if  he  or  she  did,  that  it  was  unavoidable  and  made  necessary  by 
the  conduct  of  the  other  party. 

Now  by  the  verdict  of  the  jury  it  is  established  that  the  husband 
separated  himself  from  the  wife  upon  a  charge  of  adultery  before 
the  separation,  which  is  found  to  be  untrue,  and  the  default  of 
the  husband  in  withdrawing  all  conjugal  society  from  the  wife  and 
throwing  her  out  upon  the  world  stained  with  a  false  imputation, 
in  the  opinion  of  this  court,  disables  him  to  avail  himself  of  the 
wife's  subsequent  adultery  as  a  ground  to  dissolve  the  bonds  of 
matrimony. 

No  error.  AffimmL 
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Ortminutlam'^^fraf^treipamaHpMk 

The  public  haTe  only  an  easement  In  a  highwaj  to  pass  and  repsM  along  the 
same,  and  when  one  itope  in  the  road  and  ases  load  and  obeoene  langaageb 
he  becomes  a  treBpaeser,  and  the  owner  of  the  land  haa  the  right  to  abtte 
the  naisance  which  he  is  creating ;  and  in  case  the  treepaeiier  is  armed  with 
a  piatol  and  acting  in  a  belUgerent  manner,  the  principle  of  moUiter  manm 
does  not  applj.* 

CIONVIOTION  of  an  affray. 
/        The  opinion  contains  the  facts.  The  court  charged!  ^'Should 
the  jury  find  that  defendant  Davis  while  in  a  public  highway  pass- 
ing over  lands  of  which  Mrs.  Laws  was  in  l>osscssion,  or  while  out 

—  ■     ■  — '  — ^""^ 

•See^ldamaT.  Bkotn,  11  Barb.  800,  note  to  86  Am.  Bep.  886. 
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of  the  highway,  but  on  such  lands,  need  obscene,  vulgar  and  profane 
langnage  to  the  annoyance  of  men  and  women  in  the  hoase  of  Mrs. 
Iaws  situated  near  by,  and  that  defendant  Lassiter  was  her  son 
and  lived  in  said  house  with  his  mother,  and  that  he  struck  Davis 
for  the  purpose  of  suppressing  said  annoyance,  and  used  no  more 
force  than  was  necessary  for  that  purpose,  you  will  find  him  not 
guilty." 

Atiame^'G^eneraly  for  the  State. 
T,  JT.  ArffOf  for  defendant 

AsHX,  J.  The  defendant  and  one  Evans  were  quarrelling  near 
the  dwelling-house  of  Mrs.  Laws  in  a  public  road  running  over  her 
land.  The  defendant,  armed  with  a  pistol,  which  he  had  in  his 
hand,  was  vaporing,  cursing,  and  using  very  vulgar  language  in 
the  hearing  of  the  inmates  of  the  house.  Lassiter,  who  was  the  son 
of  Mrs.  Laws  and  lived  with  her,  came  out  with  an  ordinary  walk- 
ing stick  in  his  hand  and  remonstrated  with  the  defendant,  who 
still  holding  his  pistol  cursed  and  denounced  him,  saying  he  was  in 
the  public  road  and  he  would  curse  as  much  as  he  pleased.  After 
the  interchange  of  a  few  words,  the  lie  was  given  by  defendant,  and 
Lassiter  struck  him  with  his  stick,  when  the  defendant  attempted 
to  use  his  pistol  but  was  prevented  by  those  present. 

He  seems  to  have  rested  his  defense  upon  the  ground  that  he  was 
in  the  public  road  and  had  the  right  to  do  there  as  he  pleased.  In 
this  he  was  mistaken.  The  public  have  only  an  easement  in  a 
highway,  that  is,  the  right  of  passing  and  repassing  along  it  The 
soil  remidns  in  the  owner,  and  where  one  stops  in  the  road  and 
conducts  himself  as  the  defendant  is  charged  to  have  done,  he  be- 
comes a  trespasser,  and  the  owner  has  the  right  to  abate  the  nui- 
sance which  he  is  creating.  The  principle  of  mollitermanus  does 
not  apply  to  a  case  like  this,  where  the  trespasser  armed  with  a  pis- 
tol is  acting  in  such  belligerent  defiance.  See  State  v.  Buckner^ 
PhilL  55& 

The  defendant  used  language  which  was  calculated  and  intended 
to  bring  on  a  fight,  and  a  fight  ensued.  He  is  guilty.  8taU  v. 
Perry,  5  Jones,  9;  SMe  v.  Boibins,  78  K.  0.  431. 

We  find  no  error  in  the  charge  given  by  his  honor  to  the  jury. 
Let  this  be  certified,  etc. 

Per  Curiax.  2io  error. 


Bg  NORTU  CABOLIM A, ' 

Bute  V.  Pettlel 

State  v.  Pbttib.  ' 

(90  N  C.  887J 

A  huband  having  beaten  his  wife  in  great  exoeaa,  withoat  excase  or  piovi» 
eation,and  to  such  a  degree  of  craelty.ae  to  indicate  malice  toward  her,  ktU^ 
that  a  sentence  of  imprisonment  for  two  years  in  the  county  Jail,  on  his  coa- 
Tiction  for  the  assault  and  battery  was  not  in  violation  of  the  consUUitiSBsl 
provision  against  cruel  and  unusual  punishments. 

CONVICTION  of  assault  and  battery  by  defendant  upon  his  wif^ 
and  sentence  of  imprisonment  in  the  county  jail  for  two  yean 
The  defendant,  after  being  absent  from  home  in  the  mornings  on 
bis  return  in  the  afternoon,  inquired  of  his  wife  if  one  Sluder  had 
been  at  bis  house  and  lefc  any  tobacco  for  him,  and  on  being  told 
he  had  not,  he  called  his  wife  a  liar  and  commenced  to  beat  her 
with  a  stick  larger  than  the  middle  finger,  and  continued  to  beat 
ber  until  her  left  arm,  shoulder,  and  back  were  covered  with 
bruises;  the  beating  occurred  about  four  weeks  before  the  trial,  and 
she  had  been  and  was  still  unable  to  use  her  left  arm  at  all,  and 
was  hardly  able  to  be  present  in  court.  The  wife  said  she  bad  not 
indicted  her  husband,  that  he  had  whipped  her  before^  and  threat* 
ened  to  kill  her  if  she  caused  him  to  be  arrested.  The  father  and 
ipother  of  the  wife  were  at  defendant's  bouse  on  the  next  day,  and. 
found  her  in  bed  and  unable,  to  raise  herself  up  without  assistanoe^ 
they  cut  off  her  dress  and  found  her  left  arm  very  much  swollen, 
and  her  person  covered  with  bruises;  they  then  carried  her  to  their 
house,  and  she  had  been  totally  unable  to  do  any  work  anoe  Out 
beating,  and  was  brought  to  court  with  great  trouble. 

.    ..I 
Atiomey-Oeneral,  tor  the  Stsite. 

I 

C.  if.  McLoudy  for  defendant 

t 

.  •  •  '  '  p 

DiLLARD,  J.  It  is  the  settled  law  pf  this  State,  tl^at  the  courts 
will  not  inyade  the  domestic  forum  or  interfere  with  th(9  i^ight  of  s 
husband  to  control  and  govern  hisfamilv:  and  from  motives  of 
public  policy,  even  if  a  husband  should  chastise  his  wife,  it  is  re- 
garded as  best  not  to  take  any  cognizance  thereof,  unless  some 
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permanent  injnry  be  inflicted,  or  there  be  an  excess  of  violence,  or 
Jach  a  degree  of  cruelty  as  shows  that  the  chastisement  was  inflicted 
to  gratify  his  own  bad  passion.  State  y.  Rhodes,  Phil.  453.  Id 
this  case  there  was  no  provocation  whatever,  so  far  as  we  can  gather' 
from  the  case  of  appeal  We  are  therefore  to  take  it  that  the  bat* 
tery  of  the  wife  was  without  excuse,  and  unprovoked.  And  it  ia 
farther  aggravated  by  the  fact  that  it  was  inflicted  in  great  excess 
and  to  such  a  degree  of  cruelty  as  to  indicate  malice  against  her, 
and  to  disable  her  very  seriously  and  perhaps  permanently.  Upon' 
the  facts  as  above  recited,  the  conduct  of  the  defendant  was  brutal, 
and  such  as  to  call  for  exemplary  punishment,  adequate  to  correct 
him  and  to  deter  all  others  from  offending  in  like  manner.  There 
being  no  specific  punishment  provided  by  statute  for  such  an  offense, 
it  was  the  duty  of  the  judge  in  the  exercise  of  his  legal  discretion' 
to  fix  upon  the  term  of  imprisonment  suited  to  the  case  without 
restxietioji  save  that  in  the  Constitution  which  forbids  ^^  cruel  lor 
unusual  punishments"  to  be  infiicted. 

His  honor  pronounced  judgment  of  imprisonment  for  two  years 
in  the  county  jail,  and  thereupon  the  question  is  made  —  whether 
the  punishment  inflicted  be  or  be  not  in  violation  of  the  Constitu- 
tion, art.  1,  §  14.  It  was  intimated  in  Miller^ s  case,  75  N.  C.  73, 
and  since  then  decided  in  Driver's  case,  78  id.  423,  that  an 
imprisonment  for  five  years  was  excessive  and  in  violation  of  the 
Constitution  for  any  misdemeanor  at  common  law.  In  the  latte^ 
case,  the  court,  in  speaking  of  the  limit  to  the  power  of  the  judge 
to  punish,  say,  ''what  the  precise  limit  is  cannot  be  prescribed. 
The  Constitution  does  not  fix  it,  precedents  do  not  fix  it,  and  we 
cannot  fix  it,  and  it  ought  not  to  be  fixed.  It  ought  to  be  left  to 
the  judge,  who  inflicts  it  under  the  circumstances  of  each  case,  and 
it  ought  not  to  be  intejfered  with  except  when  the  abuse  is  palpa- 
ble." The  case  of  the  defendant  is  an  unusual  one  in  its  features, 
and  it  called  for  a  punishment  unusual  in  its  kind  and  duration* 
He  whipped  his  wife  without  provocation,  excessively  and  cruelly, 
«nd  inflicted  most  likely  a  permanent  injury  on  her.  lie  had 
▼hipped  her  before,  and  had  put  her  under  fear  of  death  if  she  had 
him  arrested.  When  such  maltreatment  appears  and  it  is  clearly 
evinced  that  the  husband  acts  wantonly  and  for  the  gratification 
of  malice,  it  is  diflScult  to  say  how  long  an  imprisonment  may  be 
adjudged  without  violating  the  Constitution.  In  respect  to  the 
kind  and  quantum  of  the  punishment,  regard  is  always  to  be  had 
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to  the  droumstanoes  as  developed  on  the  trial;  and  the  jadge  pie* 
siding  has  the  opportunity  to  know  the  case  better  than  an  appellate 
tribunal.  Therefore  it  is  to  be  assumed  in  this  case  that  his  honor 
could  understand  and  see  the  extent  of  the  in  janes  inflicted  and 
the  motiyes  operating  on  the  defendant,  and  properly  weigh  any 
matter  in  mitigation,  and  thas  be  enabled  to  decide  upon  the 
propriety  of  the  punishment  to  be  suffered  for  the  protection  of 
the  wife,  and  through  it,  for  the  protection  and  good  order  of 
society. 

We  will  not  undertake  to  fix  upon  the  extent  to  which  a  judge 
in  his  discretion  may  go  in  inflicting  punishment  for  an  assanlt 
and  battery.  We  simply  decide  that  the  judgment  in  this  case 
was  not  unwarranted.  There  is  no  error.  Let  this  be  certified 
that  the  court  below  may  proceed  to  execute  the  sentence  of 
the  law. 

Pbb  Cubiam  No 


State  y.  MoGimsey. 

(80  N.  G.  877.) 

OriminaL  law  —  diUcharge  of  jury  htfare  MrcU0t. 

Whsre  a  jarj,  in  a  capital  ease,  retired  at  12  o'clock  on  Satnrdaj  night  for 
deliberation,  and  were  discharged  at  6  o'clock  the  next  CTening,  before  Ter* 
diet,  hecauBe  "  it  appeared  they  could  not  agree/'  held,  that  the  prisoner 
was  entitled  to  be  discharged,  although  the  term  expired  on  Satnrdaj. 

PETITION  for  a  writ  of  certiorari.    The  petitioner  was  tried 
for  murder.     The  opinion  states  the  facts. 

T.  P.  DavidioUy  attomey-generdly  and  J.  L.  Henry ^  for  the  State* 
Carter^  Merritnon,  and  McLoud,  for  the  prisoner. 

AsHB,  J.  The  question  presented  for  the  consideration  of  this 
court  is,  whether  the  court  below  had  the  right  to  dischaige  the 
jury  who  were  impanelled  in  the  case,  and  hold  the  prisoner  for 
another  trial. 

It  is  a  maxim  of  the  common  law  that  no  person  shall  be  twice 
put  in  jeopardy  of  life  or  limb ;  and  this  principle,  founded  in  ho- 
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maoityy  has  been  incorporated  in  the  Constitution  of  the  United 
States.  It  has  been  adopted  and  acted  upon  in  our  courts  from  the 
foundation  of  the  goyernment  to  the  present  time.  We  are  aware 
that  in  many  of  the  States  there  has  been  a  strong  tendency  t<y 
Ignore  the  maxim  of  the  Qommon  law  and  submit  the  question  ta 
the  discretion  of  the  courts.  But  in  this  State,  beginning  with 
OarriguM^  case  in  1795,  reported  in  1  Haywood,  through  a  current 
of  decisions  down  to  the  case  of  State  v.  Honeycutt,  74  N.  0.  391,. 
the  principle  of  the  common  law  has  been  steadily  kept  in  view 
iod  adhered  to,  with  some  relaxation  of  the  rule.  State  y.  Spier,. 
1  Dey.  491;  State  y.  Ephraim,  2  D.  &  B.  162;  State  y.  Prince,  6a 
N.  G.  639;  State  y.  Altnauy  64  id.  364;  State  y.  Jefferson,  66  id.  309. 

By  these  and  other  decisions  of  this  court,  it  has  been  uniformly 
maintained  that  where  a  jury  has  been  charged  in  a  capital  felony 
and  the  prisoner's  life  put  in  jeopardy,  the  court  has  no  power  ta 
discharge  the  jury  and  hold  the  prisoner  for  a  second  trial,  except 
m  cases  of  absolute  necessity.  These  cases  of  necessity  form  excep- 
tions to  the  general  rule,  and  in  eyery  case  where  the  court  under- 
takes to  exercise  the  power  of  discharging  a  jury  in  a  capital  case, 
it  will  be  error  unless  brought  within  one  of  the  exceptions.  The 
inability  of  a  jury  to  agree  upon  a  yerdict  has  been  recognized  by 
our  courts  as  an  exception  to  the  general  rule.  See  cases  of  Jeffer* 
SMI,  Prtnee,  and  H(meycutty  supra. 

In  JvffeTwris  case  the  prisoner  was  discharged,  but  Pearson,  0. 
J.,  in  the  opinion  of  the  court,  says:  ^^If  his  honor  had  remained 
at  court  ready  to  instruct  the  jury,  and  had  found  the  fact  that  the 
case  had  been  with  the  jury  four  days,  and  that  from  declarations 
of  jurors  in  the  presence  of  the  others  and  in  open  court,  before 
him,  he  was  satisfied  the  jury  would  not  agree,  and  that  it  was  use* 
less  and  unnecessary  for  the  purposes  of  the  case  to  continue  the 
term  longer,  and  had  thereupon  discharged  the  jury,  there  would 
haye  been  no  error ;"  and  in  HoneycutPs  case  in  giying  the  opinion 
he  said  the  conditions  laid  down  in  Jeffersoris  case  had  all  been 
complied  with:  '^The  case  had  been  with  the  jury  for  six  days,  and 
his  honor,  not  content  with  the  declarations  of  some  of  the  jurors 
in  presence  of  each  other  in  open  court  before  him,  polls  the  jury 
on  that  question,  and  on  this  eyidence  finds  as  a  fact  that  the  jury 
could  not  agree  and  orders  a  discharge  of  the  jury  and  the  prisoner 
be  held  for  trial  at  the  next  term. "  And  he  proceeded  to  say  ''  that 
the  supposed  facts  in  Jefferson^s  case  were  fully  considered  by  the 


^  NORTH  OABOLINA, 

State  V.  McGlmBcy. 

members  of  the  coart,  and  although  thafc  is  a  didum  or  rather 
matter  used  for  illustration,  after  full  consultation  we  now  hold  it 
to  be  the  law  of  the  land."  This  dictum^  then^  is  the  law  of  this 
State,  and  the  last  expression  of  judicial  determination  on  thissaV 
ject  Let  us  then  see  if  in  the  present  aase  there  has  been  a  com* 
pliance  with  the  conditions  laid  down  in  that  dictum. 

From  the  record  it  appears  that  the  jury  were  impanelled  in 
the  case  on  Thursday  evenihg  of  the  second  week  of  the  term,' 
and  the  arguments  were  closed  and  the  jury  retired  to  make  up 
their  verdict  between  twelre  and  one  o'clock  on  Saturday  night, 
«nd  his  honor  for  the  purpose  of  the  trial  had  the  court  adjourued 
until  the  next  morning,  Sunday,  at  nine  o'clock,  when  it  being 
iiscertained  that  the  jury  had  not  agreed,  the  court  was  adjourned 
until  six  o'clock,  p.  h.  At  two  o'clock  the  jury  sent  for  the  judge 
4ind  requested  further  instructions,  and  after  receiving  them,  two  of 
the  jurors,  in  the  presence  of  the  others  and  before  his  honor  in 
•open  court,  said,  with  that  instruction  they  were  satisfied  they 
would  never  agree ;  and  as  they  were  retiring,  his  honor  in  their 
hearing  said,  ^*  wo  will  meet  again  at  six  o'clock  and  see  what  can 
be  done;"  and  at  six  o'clock  the  jury  were  called  in  and  asked  in 
the  usual  form  by  the  clerk,  if  they  had  agreed,  and  their  response 
through  their  foreman,  was,  that  they  had  not.  His  honor  states 
that  he  prepared  the  order  for  withdrawing  a  jui*or  and  ordering  a 
mistrial  before  he  went  to  the  court-house  at  six  o'clock,  and  nad 
determined  to  order  a  mistrial  if  the  jury  should  announce  that 
they  had  not  agreed,  and  it  should  not  appear  probable  that  they 
would  agree.  And  when  the  jury  did  announce  they  had  not 
agreed,  he  signed  the  order  and  had  it  spread  on  the  record.  The 
statement  in  this  order  that  "  it  appearing  the  jury  cannot  agree" 
is  not  a  finding  of  the  fact  that  the  jury  cannot  agree  so  as  to  be  a 
compliance  with  the  conditions  of  the  dictum,  Nor  is  it  helped  by 
the  return  of  his  honor  to  the  certiorari,  which  is  to  be  regarded 
as  a  part  of  the  record.  For  when  the  jury  came  in  at  two  o'clock 
and  the  judge  gave  them'  the  instructions  asked,  two  of  the  jnron 
only,  without  consultation  with  their  fellows,  said  they  could  never 
agree.  His  honor  was  not  satisfied  then  that  they  could  never 
agree,  for  he  sent  them  to  the  jury  room  for  further  deliberation,' 
and  when  they  came  in  at  six  o'clock  and  in  response  to  >he  ques* 
tion  by  the  clerk  announced  that  they  had  not  agreed,  his  honor 
could  hot  then  have  been  satisfied  they  could  not  agree,  for  they 
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were  not  polled,  nor  ^ren  asked  the  question  if'. they  were  likely  to 
agree,  and  a  juror  was  withdrawn  an*d  a  mistrial  had  *by  an  order 
which  his  honor  had  drawn  up  before  he  went  into  the  conrt-housc^ 
at  six  p.  M.,  he  liaTing  determined  to  order  a  mistrial  if  it  wa^ 
probable  the  jury  could  not  agree.  The  amount  of  the  finding  is 
that  it  was  probable  the  jury  would  not  agree  upon  a  yerdict 
That  does  not  meet  the  requirement  of  the  law.  His  honor  should 
have  found  the  fact  distinctly  and  set  it  out  in  the  record,  that  the^ 
Jniy  could  not  agree,  or  he  was  satisfied  they  never  would  agree, 
and  that  it  was  unnecessary  to  prolong  the  term  for  the  purposes 
of  the  trial,  before  he  undertook  to  exercise  the  power  of  with- 
drawing a  juror  and  ordering  a  mistrial.  It  was  his  duty  to  find 
the  facts  and  place  them  on  record ;  and  these  findings  of  the  court 
below  are  conclusive  and  not  the  subject  of  review  here,  but  the 
decision  of  his  honor  as  to  the  law  arising  upon  them  may  be  re- 
viewed and  reversed.  State  v.  Wiseman^  68  N.  0.  203;  Prints 
and  Jeffersouy  supra. 

The  expiration  of  the  term  was  no  ground  for  discharging  the 
jury ;  for  it  is  provided  by  statute  that  *'  m  case  the  term  of  a  court 
shall  expire  while  a  trial  for  felony,  etc.,  shall  be  in  progress,  and 
before  judgment  shall  be  given  therein,  the  judge  may  continue 
the  term  as  long  as  in  his  opinion  it  shall  be  necessary  for  the  pur- 
poses of  the  case.''  Bat  Bev.,  ch.  33,  §  108.  It  was  under  the 
authority  of  thi3  provision  that  his  honpr  continued  the  term  unUl 
fiuoday,  and  perhaps  if  he  had  continued  the  term  for  two  or 
thite  days  longer,  the  jury  would  have  agreed,  for  we  have  instancea 
of  their  cbmihg  to  an  agreement  after  several  days  of  deliberation. 
In  Adair's  case,  66  N.  G.  298,  they  were  kept  together  from  Saturday 
evening  nntil  the  following  Wednesday  and  agreed.  In  Taylor^s^ 
€iM,  76  N.  0*  64,  they  were  deliberating  several  days,  and  came  to 
an  agreement.  His  honor  might  well  have  continued  Buncombe 
court  until  the  following  Wednesday,  consistently  with  his  duty 
and  the  law ;  for  Madison  court  which  was  to  begin  on  Monday 
after  Bnnoombe  court  would  by  law  have  been  adjourned  by  the 
sheriff  from  day  to  day  until  sunset  of  the  fourth  day.  Bat  Bev., 
ch.  17,  g  396. 

[Omitting  minor  points.] 

We  think  the  ancient  rule  of  the  common  law  has  been  suffi- 
dently  relaxed  by  our  predecessors,  and  we  are  unwilling  to  move 
a  step  further  in  the  direotion  of  discretion.    We  abide  the  law  as 
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we  find  it  established,  acting  upon  the  principle  of  stare  decisis, 
and  governed  by  this  principle  after  acarefnl  and  deliberate  consid- 
eration of  this  case,  we  are  of  the  opinion  that  the  state  of  facte 
set  out  in  the  record  docs  not  show  the  existence  of  a  necessity  for 
the  discharge  of  the  jury.  In  coming  to  this  conclusion,  we  are 
aware  that  its  effect  may  possibly  be  to  turn  loose  a  bad  man  upon 
society,  but  it  is  better  in  the  administration  of  the  law  there 
should  be  an  occasional  instance  of  violence  even  to  the  sense  of 
public  justice,  than  that  a  principle  should  be  established  which  in 
times  of  civil  commotion  that  may  occur  in  the  history  of  every 
country  would  serve  as  an  engine  of  oppression  in  the  hands  of 
<K>rrupt  time  servers  and  irresponsible  judges  to  crush  the  liberties 
of  the  citizen.  The  prisoner,  Charles  P.  McGimsey,  is  entitled  to 
his  discharge.    Let  this  be  certified,  etc., 

Pbb  CuBiAiL  Prisoner  discharged. 


State  v.  CHADBouBisr. 

(80R.a479.) 
TaaaUon  —  **  trader  **  —  fnan^factwrer. 

A  trader  is  one  who  aellB  goods  sabstantUlly  in  the  form  in  which  th«j  art 
hoogbt,  and  who  has  not  converted  them  into  another  form  of  property  bf 
his  skill  and  labor ;  therefore,  one  who  carries  on  the  business  of  bnyiiiK 
timber  and  converting  it  into  lumber  for  sale  is  a  manufacturer,  and  sol 
liable  to  indictment  for  failure  to  pay  a  tax  and  obtain  a  license'  as  a 
-  trader." 

INDICTMENT  for  violation  of  the  following  proiasions  of  the 
Revenne  Act  '*  Every  merchant,  jeweller,  grocer,  draggist) 
and  every  other  trader  who  as  principal  or  agent  carrries  on  the 
business  of  buying  or  selling  goods,  wares  or  merchandise  of  what- 
ever name  or  description,  except  such  as  are  specially  taxed  else- 
where in  this  act,  shall  in  addition  to  his  ad  valorem  tax  pay  as  a 
privilege  tax,  five  dollars  and  one-tenth  of  one  per  cent  on  the  total 
amount  of  purchases  in  or  out  of  the  State,  for  cash  or  on  credit  ; 
but  no  retail  merchant  shall  be  required  to  pay  any  tax  on  purchases 
made  from  wholesale  merchants  residing  in  this  State."  "  Every 
person  who  shall  practice  any  trade  or  profession,  or  use  aoj 
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finmchise  taxed  by  the  laws  of  North  Carolina,  without  having  first 
paid  the  tax  and  obtained  the  license  as  herein  required,  shall  be 
deemed  guilty  of  a  misdemeanor,^'  eta  The  indictment  alleged 
that  the  defendants  ^^  did  unlawfully  follow  the  trade  of  timber  and 
lumber  merchants  without  having  paid  the  tax  and  obtained  the 
license  therefor  required  by  law/'  The  jury  found  that  "  the 
defendants  are  partners  under  the  firm  name  of  James  H.  Chad* 
bourn  &  Co.,  and  are  the  owners  of  a  large  steam  saw  and  planing 
miU  in  the  city  of  Wilmington,  Their  sole  business  is  to  buy  timber 
and  convert  the  same  by  sawing  and  planing  into  lumber  and  boards, 
which  they  sell  in  the  market.  They  do  not  sell  timber,  and  do 
not  buy  lumber.  There  are  certain  persons  well  known  in  the 
trade  as  lumber  merchants,  who  buy  lumber  to  sell  again,  but  the 
defendants  are  not  of  that  class. "    ^£he  defendants  were  discharged. 

Aiiamey-Oeneral,  for  the  State. 

&  8.  Martin^  for  defendant 

SmTH,  0.  J.  The  judge  before  whom  the  cause  was  tried  was  of 
the  opinion  that  the  employment  and  business  in  which  the  defend- 
ants were  engaged  did  not  bring  them  within  the  prohibition  6f 
the  statute,  and  ordered  their  discharge.  The  appeal  brings  before 
us  the  question,  whether  the  defendants  are  included  in  any  of  the 
descriptive  words  of  section  twelve,  *^  merchants,  jewelers,  grocers, 
druggists,  or  other  trader  who  carries  on  the  business  of  buying  or 
selling  goods,  wares,  or  merchandise";  in  other  words,  are  they 
traders  within  the  purview  and  meaning  of  the  act  ?  We  concur 
in  the  opinion  of  the  judge  in  the  court  below  that  they  are  not 
Words  used  in  a  statute  bear  that  sense  in  which  they  are  understood 
in  the  common  business  of  life  and  in  the  intercourse  of  men. 
Their  meaning  is  ascertained  from  general  use.  A  trader  as  defined 
by  an  eminent  lexicographer  ^^ia  (me  engaged  %n  trade  or  in  tliehuex" 
ness  of  buying  and  setting,^  andsuch  is  the  popular  acceptation  of  the 
term.  The  goods  are  sold  substantially  in  the  form  in  which  they 
are  bought,  and  the  difference  between  the  sums  paid  and  received 
constitutes  the  profit  of  the  business.  The  defendants'  occupation 
does  not  answer  this  definition.  They  are  rather  manufacturer^ 
who  by  skill  and  labor  convert  what  they  get  into  another  and 
niore  valuable  form  of  property.  The  manufacturer  of  shoes  pur* 
chases  the  leather  and  other  materials  from  which  they  are  made,  and 
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.then  sells  them  at  a  largo  advance.  He  both  buys  and  sells  them  at  a^ 
large  advance.  He  both  bays  and  sells^  bat  he  is  not  a  trader.  Se 
with  the  defendants  who  purchase  the  tree  or  log  and  dispose  of  tho 
lumber  and  boards  which  are  made  from  it.  They  do  not  buy  and 
aell  the  same  article  and  in  an  unchanged  condition.  The  mann* 
facturing  process  intervenes,  and  this  gives  name  and  character  to 
their  pursuiL  The  statute  obviously  I'efers  to  a  different  class  of 
business  men,  in  imposing  the  license  tax  in  this  clause.  The 
meaning  is  also  manifest  from  the  preceding  and  associated  words. 
Merchants  and  the  others  named  are  such  as  buy  and  sell  for  profit, 
without  transforming  the  article  into  something  else  to  which  their 
labor  and  skill  have  imparted  a  higher  value.  The  word,  though 
of  more  comprehensive  scope  than  those  preceding,  belongs  to  the 
same  general  class.  NoscHur  a  socits  is  a  rule  of  interpretation 
applicable  to  the  case. 

It  is  true  the  act  speaks  of  those  who  carry  on  the  business  of 
buying  or  selling ^  using  the  disjunctive  preposition  and  separating 
the  one  act  from  the  other,  and  apparently  making  each  a  distinct 
offense;,  bat  still,  they  are  traders  who  buy  or  sell,  and  not  others 
of  a  different  calling.  Though  by  a  strict  interpretation  either  act^ 
bujring  or  selling,  without  a  p^e-paymcnt  of  the  tax  and  a  liqeiise, 
may  be  a  misdemeanor  and  punishable  as  such,  still  they  must  be 
traders  who  buy  or  sell,  and  not  others  who  follow  a  different 
occupation.  The  offense  is  consummated  only  when  the  act  of 
buying  or  selling  is  done  by  one  whose  business  it  is  to  buy  and  sell^ 
and  in  the  exercise  of  his  .calling.  This  interpretation  relieves  the 
statute  from  many  of  the  difficulties  pointed  out  in  the  elaborate 
argument  of  defendants' counsel.  But  if  it  were  necessary  in  a 
law  so  highly  penal,  the  sentence  might  perhaps  admit  of  a  con- 
struction which  substitutes  the  copulative  in  place  of  a  disjunctive 
word  and  thus  make  this  harmonious  with  the  other  provisions  of 
the  act.  But  we  do  not  deem  it  necessary  to  change  the  phrase- 
ology of  the  sentence  to  give  it  full  operation  and  effect  aocording^ 
to  the  obvious  intent  of  the  framers  of  the  law. 

That  the  mere  act  of  selling  without  a  previous  buying  by  one 
who  is  not  a  trader  is  not  within  the  contemplation  of  the  act,  is 
manifest  in  the  fact  that  the  per  centum  tax  to  be  paid  is  imposed 
only  on  the  amount  of  purchases,  and  in  the  case  supposed  conlJ 
not  be  collected  at  all.  And  if  the  act  of  selling  by  those  who  are 
not  traders  without  the  license  is  not  an  offense,  neither  for  the 
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sune  reason  can  the  act  of  baying  be  an  offense.  We  will  not  por- 
106  the  discussion  farther,  nor  do  we  deem  it  necessary  to  cite 
aoihorities  in  support  of  onr  conclusions. 

It  will  be  noticed  that  no  specifiq  act  is  charged  in  the  bill,  the 
a?ennent  being  that  the  defendants  did  at  a  certain  day  and  place 
**  follow  the  trade  or  profession  of  timber  and  lumber  merchants." 
We  do  not  wish  to  be  understood  as  holding  that  an  averment  in 
terms  so  general  is  sufiScient  to  describe  the  oflensa  Perhaps  it 
could  not  be  set  out  in  a  more  precise  and  specific  form.  We 
ad?ert  to  the  matter  only  to  say  as  it  is  not  necessary  we  express  no 
opinion  on  the  point.  The  special  yerdict  does  not  sustain  the  alle- 
gations in  the  indictment^  nor  do  the  facts  found  bring  defendants 
within  the  penalty  of  the  aci    Thia  will  be  certified,  etc 

No  error.  AjfiffMtL 
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Carritr — UabiXiUy  for  ir^ry  to  pataenger  onfMghi  train. 

A  pAsaenger  on  a  freight  train  of  defendant  was  killed  hj  an  acddent  whOt 
BO  riding.  Tlie  defendant's  oondactors  were  forbidden  to  allow  passengen 
on  freight  trains,  and  the  deceased  knew  tliat  regulation.  He  was  on  ths 
train  with  the  conductor's  consent,  but  it  did  not  appear  that  he  paid  fare. 
HM^  tliat  it  could  not  be  presumed  that  the  defendant  had  contracted  to 
carry  the  deceased  as  a  passenger,  and  no  action  would  lie  for  his  death.* 

STATUTORY  action  of  damages  for  negligence  resultingin  death. 
The  facte  appear   in    the  opinion.      Judgment   below  for 
plaintiff. 

Ooldthwaite  di  Turner,  for  plaintiff  in  error. 

WdUeTy  Cooky  Harris  S  Masterson,  for  defendant  in  error. 
Unless  deceased  was  a  trespasser,  the  judgment  was  right  Dunn 
Y.  Grand  Trunk  Ry.,  58  Me.  187;  s.  o.,  4  Am.  Rep.  267;  SteamM 
New  World  v.  King,  16  How.  469;  Phila.  d  Read.  R.  R.  v.  /fcrif, 
14  id.  468. 


*  See  Creed  ▼.  Penn.  B.  R.  Ob.  (86  Penn   St.  180),  17  Am.  Rap.  080. 


GALVESTON  TEEM,  1878.  99 

Houston  and  Texas  Centxal  Railway  Go.  t.  Moore. 

MooBE,  J.  [Omitting  ststatory  and  minor  matters.]  It  is 
also  insisted,  by  the  appellant,  that  the  judgment  is  erroneous  and 
should  he  reversed,  because  appellee's  husband,  when  injured,  was 
not  a  passenger,  but  was,  as  he  well  knew,  wrongfully  on  appel- 
lant's cars. 

It  appears,  on  the  face  of  appellee's  petition,  that  the  deceased, 
when  he  receiyed  the  injuries  which  caused  his  death,  was  on  a 
freight  train.  The  evidence  shows  that  there  was  no  person  on 
said  train  but  the  employees  of  appellant,  except  the  deceased,  who 
had  been  an  engine-driver,  running  a  train  on  appellant's  road  for 
a  year  or  two,  until  about  a  month  or  six  weeks  previous  to  his 
death,  and  well  knew  that  passengers  were  not  allowed  to  travel  on 
freight  trains  on  appellant's  road ;  that  the  officers  in  charge  of 
such  trains  were  forbidden  to  allow  parties  to  ride  upon  them  with- 
out a  special  pass  from  the  general  superintendent  of  the  road; 
that  no  such  pass  could  be  gotten  without  a  release  of  appellant 
from  damages  in  case  of  accident;  that  this  was  the  condition  upon 
which  permits  to  ride  upon  freight  trains  were  given,  because  of  the 
greater  risk  of  accidents  to  passengers  on  freight  trains  than  on 
passenger  trains,  and  because  the  company  would  not  assume  such 
risks  on  behalf  of  persons  desiring  to  travel  in  this  unusual  and 
extra  hazardous  manner. 

On  the  other  hand,  it  cannot  be  doubted  that  deceased  was  riding 
on  the  train  with  the  knowledge  and  consent  of  the  conductor.  But 
whether  he  paid  fare,  or  had  a  pass  or  permit  to  travel  on  a  freight 
train,  is  not  shown. 

Under  this  state  of  case,  the  question  to  be  determined  is,  whether 
appellant  had  assumed  the  risk  of  a  common  carrier  of  passengers 
in  respect  to  the  deceased,  while  thus  riding  upon  its  freight  train; 
<irin  other  words,  whether  deceased  was,  in  contemplation  of  law, 
a  passenger  on  appellant's  train;  or  if  not  such  passenger,  strictly 
speaking,  whether  the  assent  of  the  conductor  to  his  getting  upon 
the  train  gave  him  the  right  to  ride  upon  it,  and  render  appellant 
responsible  for  any  injury  done  him  while  thus  on  the  train,  to  which 
he  in  no  manner  contributed. 

Appellant,  as  a  railway  company,  is  a  common  carrier  of  both 
freight  and  passengers;  but  has,  unquestionably,  the  right  to  make 
reasonable  regulations  for  conducting  its  business;  and  parties 
dealing  with  it  must  conform  to  such  regulations.  That  a  regula- 
tion of  a  railway  company,  that  freight  and  passengers  will  be  car- 
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ried  on  its  road  in  separate  trains,  is  a  reasonable  regulation,  can 
hardly  be  donbted  by  any  one.  Indeed,  it  seems  a  highly  salutary 
regulation,  for  the  public  as  well  as  the  company.  Nor  can  it  be 
controTcrted,  when  a  railroad  company  makes  other  suitable  pro- 
vision for  passenger  travel,  that  no  one  has  the  right  to  demand 
that  he  shall  be  allowed  to  ride  in  its  trains  devoted  exclusively  to 
the  carrying  of  freight.  If  a  party,  in  violation  of  such  regulation, 
and  without  the  consent  of  the  company,  forces  Iiimself  into  one 
of  its  freight  trains,  it  surely  cannot  be  supposed  that  the  company 
could  be  held  responsible  for  him  in  its  character  as  a  carrier  of 
passengers ;  or  that  the  party  who  should  thus  contribute  to  the 
injury  which  he  might  sustain  while  thus  wrongfully  in  the  train 
may  maintain  an  action  against  the  company  for  such  injury.  Un- 
less he  could,  an  action  cannot  be  maintained  under  the  statute  by 
his  heirs,  representatives,  and  relatives,  in  case  of  his  death. 

It  may  be  true,  where  a  railroad  company  habitually  permiti 
passengers  to  travel  on  its  freight  trains,  notwithstanding  it  may 
by  regulation  prohibit  it,  that  the  company  will  incur  the  aame 
responsibility  to  such  passengers  as  if  they  were  on  the  regular  pas- 
senger cArs.  But  when  it  is  shown  that  the  regulations  of  the  com- 
pany absolutely  forbid  passengers  riding  on  freight  trains,  and  where 
there  are  no  cars  attached  to  such  trains  except  those  ordinarily 
accompanying  trains  exclusively  for  freight,  or  such  as,  by  their 
appearance  and  manner  in  which  they  are  fitted  up,  could  not  be 
properly  regarded  as  inviting  passengers  into  the  train,  the  burden 
of  proving  that  the  party  injured  was  ;:ustified  in  going  upon  snch 
train  as  a  passenger,  properly  devolves  upon  those  vho  sue  for 
damages  resulting  from  injuries  sustained  by  him  while  on  anch 
train.  Do  the  facts  in  this  case  show  that  appellant  permitted 
passengers  to  travel  on  its  freight  trains,  notwithstanding  its  regu- 
lation prohibiting  it,  to  an  extent  or  in  a  manner  to  warrant  the 
deceased  in  supposing  chat  ho  was  authorized  to  get  upon  its  freight 
train  as  a  passenger  ?    Certainly  they  do  not 

If,  then,  it  can  be  inferred  that  the  deceased  was  properly  on  the 
train,  it  must  be  upon  the  supposition  that  he  had  a  special  permit; 
or  that  the  conductor  of  the  train  was  authorized  to  annul  orwai?6 
the  regulation  of  the  company  prohibiting  passengers  from  travel- 
ling in  freight  trains.  But  the  evidence  shows  that  the  conductor 
had  no  such  authority,  and  that  the  deceased  must  have  known  that 
he  had  not 
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This  is  not  the  case  of  an  ordinary  traveller^  unacquainted  with 
the  regulations  of  the  railroad,  or  if  acquainted  with  them  at  all, 
ouly  in  a  general  way;  or  of  one  who  is  uninformed  as  to  the  powers 
and  functions  of  the  officer  in  charge  of  the  train,  and  who,  if  he 
knew  that  passengers  had  been  sometimes  carried  by  such  train, 
might  suppose  that  the  officer  in  charge  of  it  had  authority  to  relax 
or  set  aside  the  rule  in  special  cases ;  which  seems  to  be  the  extent 
to  which  the  case  of  Dunn  v.  Orand  Trunk  Railway j  58  Me.  187; 
&  0.,  4  Am.  Bep.  267,  relied  upon  by  appellee,  goes,  —  but  which, 
STen  on  its  facts,  seems  to  be  greatly  questioned  by  Judge  Bedfield, 
the  distinguished  cpmmen^AtQr  oi^  railroad  law  (Redf.  Am.  Railroad 
Cases,  490);  and  to  h^ye  been  denied  by  VieiiQ^  Y6rk';commtsskin^ 
era  of  appeal,  in  the  case  of  "^dion  y\'TliB  'Dela2Gar$,^d,,^E.'B,i)o.,'- 
57  N.  Y.  382 ;  s.  c,  15  Am.  Bep.  513.  Here  the  deceased,  who, 
only  a  short  time  previously  to  his  going  on  the  train,  had  been  in 
the  employment  of  appellant,  must  have  known  that  the  conductor 
▼as  forbidden  to  allow  him  to  travel  as  a  passenger  upon  the  train. 

It  cannot,  in  yiew  of  all  the  facts  of  this  case,  be  said  that  appel* 

lant  had  undertaken  or  contracted  with  the  deceased  to  carry  him 

•8  a  passenger  over  its  road,  or  that  we  are  warranted  in  saying  the 

frima  facie  presumption  that  the  deceased  was  wrongfully  upon 

appellant's  train,  when  he  receiyed  the  injuries  which  caused  his 

death,  has  been  rebutted;  and,  if  death  had  not  ensued,  that  he 

oonld  haye  maintained  an  action  against  appellant  on  account  of 

the  injuries  which  he  received  by  the  wreck  of  the  train.     The 

judgment  must  therefore  be  reyersed  and  the  cause  remanded.  And 

it  is  so  decreed. 

Reversed  and  remanded, 


Db  Lxon  y.  Tbxtlso. 

OiNiirsfll — taUditif'— note  for  proflU  of  an  HUffol  MmAmm. 

A  Bote,  given  on  the  eompletion  and  flettlement  of  an  Ulegal  boaineiw,  bj"  one 
of  the  partners  therein  to  the  other,  for  profits  thereof,  is  yalid  and  e» 
foiteable.    {8ee  ncie,  p.  106.) 

ACTION  on  promissory  notes.    The  facts  sufficiently  appear  in 
the  opinion.    Judgment  below  for  plaintift 
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F.E,McManu8  and  Balhnger^  Jack  &  Mott,  for  appellant,  cited 
1  Oreenl.  Ev.,  g  63,  254,  57311),  and  note,  677;  Orozter  v.  Kirkery  4 
Tex.  252;  Burnley  v.  Rice,  18  id.  481;  Amngton  y.  Sneed,  id.  14a 


Wnu  H,  RusseU,  for  appelleea. 

MooBK,  A.  J.  The  only  material  question  presented  by  the  as- 
signment of  errors  in  this  case  relates  to  the  ezclasion  of  the 
evidence  offered  on  the  trial  in  the  court  below,  to  proye  that  the 
notes,  which  are  the  foundation  of  the  action,  were  given  by  the 
appellant's  intestate,  Mannel  Leon  De  Leon,  to  appellees,  on  a  set- 
tlement jandjfqtiidafion'bf.^  businesa  eptbrpri^e'.  in  which  said  De 
Lepn  and. appellees,  Trevmo  &  Bro.,'  had  been  jointly  engaged, 
during  the  war  between  the  United  States  and  the  Confederate 
States,  for  introdnciug  merchandise  from  Matamoras,  Mexico,  into 
Texas,  and  its  sale  or  conversion  here  into  cotton,  to  be  transported 
to  Mexico,  and  which  said  enterprise,  it  is  alleged,  was  contrary  to 
public  policy  and  in  violation  of  the  law  of  the  United  States,  etc. 

Where  competent  evidence,  tending  to  establish  the  truth  of  the 
petition  or  answer,  has  been  excluded  by  the  court  below  upon  an 
untenable  objection  made  to  it  by  the  other  party,  it  is  ordinarily 
no  answer  to  an  assignment  of  error  to  the  ruling  of  the  court,  to 
show  that  the  petition  or  answer  under  which  the  evidence  was 
offered  is  defective.  But  where  no  ground  of  action  or  defense 
whatever  is  presented  by  the  pleadings,  and  it  is  obvious  from  the 
nature  of  the  case  that  the  defect  could  not  be  cured  or  avoided  by 
an  amendment,  and  had  the  desired  evidence  been  admitted,  that 
the  opposite  party  would  have  been  entitled  to  a  judgment  non 
obstante  veredtctOy  the  error  in  excluding  the  testimony  is  abstract 
and  immaterial,  and  furnishes  no  sufficient  ground  for  the  reversal 
of  the  judgment  Such,  we  think,  is  the  character  of  the  defense 
relied  upon  and  sought  to  be  established  by  appellant  in  this  case. 

If  it  should  be  conceded  (which,  however,  I  can  by  no  means 
do)  that  the  contract  between  appellees  and  De  Leon  for  the  in- 
troduction, during  the  war  between  the  United  States  and  the 
Confederate  States,  of  merchandise  from  Matamoras  into  Texas, 
and  the  purchase  and  exportation  of  cotton  from  Texas  to  Mexico^ 
without  passing  such  merchandise  and  cotton  through  the  custom- 
house of  the  United  States,  or  a  compliance  m  any  way  whatever 
with  its  revenue  laws,  or  the  rules  and  regulations  to  which  all 
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persons  subject  to  its  authority  were  required  to  conform,  pending 
hostilities,  in  all  communication  or  intercourse  with  the  inhabitants 
of  or  others  within  the  Confederate  lines,  should  be  held  to  be  in 
Tiolation  of  the  laws  of  the  United  States  and  against  public 
policy,  and  that  neither  party  to  such  contract  could  have  obtained 
the  aid  of  the  court  for  its  enforcement,  or  could  maintain  an 
action  for  a  breach  of  any  of  its  conditions  or  stipulations  by  the 
other.  It  does  not  tend  to  support  appellant's  defense,  and  is  of  no 
moment  in  correctly  determining  the  present  case. 

This  action  is  not  founded  upon  the  alleged  illegal  contract,  nor 
was  it  brought  to  enforce  any  of  its  stipulations  or  conditions.  The 
illegal  enterprise,  if  it  was  illegal,  in  which  De  Leon  and  appellees 
were  engaged,  and  all  the  matters  connected  with  it,  were  volun- 
tarily settled  and  adjusted  by  them.  True,  the  notes  upon  which 
the  suit  is  brought  were  given  by  De  Leon  in  such  settlement.  But 
if  a  contract  is  illegal,  certainly  it  does  not  follow  that  it  is  illegal 
or  immoral  for  the  parties,  after  its  completion,  to  fairly  settle  and 
adjust  the  profits  and  losses  which  have  resulted  from  it.  The 
vice  in  the  contract  does  not  enter  into  the  settlement  so  that  all 
contracts  and  undertakings  based  upon,  or  growing  out  of,  the 
settlement,  confer  no  rights  which  the  courts  will  respect  or  enforce. 
By  her  answer,  appellant  sought  to  be  relieved  against  an  executed 
contract,  upon  the  ground  that  her  intestate  had  been  engaged  with 
appellees  in  an  illegal  enterprise.  But  she  is  not  entitled  to  relief 
upon  such  ground.  If  the  notes  sued  upon  had  been  given  to  carry 
on  the  illegal  enterprise,  instead  of  in  settlement  of  it,  the  taint  of 
the  contract  would  have  attached  to  the  notes,  and  appellees  could 
not  maintain  an  action  upon  them.  But  the  answer  merely  shows, 
that,  by  reason  of  the  illegal  character  of  tlie  enterprise  in  which 
the  parties  had  been  engaged,  appellant's  intestate  could  not  have 
been  forced  to  an  accounting  with  appellees,  or  to  pay  or  give  his 
notes  for  the  amount  found  to  be  due  from  him  to  appellees  on 
Buch  accounting.  This,  however,  is  no  reason  why  an  action  may 
not  be  maintained  on  notes  given  for  the  amount  found  to  be  due 
on  a  voluntary  settlement  of  the  illegal  partnership  enterprise. 
And  it  has  often  been,  in  effect,  so  held  in  this  as  well  as  other 

courts. 

In  the  case  of  Brooks  v.  Martin,  on  a  bill  in  equity,  by  one  part- 
ner against  the  other,  to  set  aside  a  contract  of  sale  of  his  interest 
ia  the  partnership  venture,  the  Supreme  Oourt  of  the  United  States 
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held,  that  ''  after  a  partnership  contract  confessedly  against  public 
policy  has  been  carried  out,  and  money  contribated  by  one  of  the 
parties  luis  passed  into  other  forms,  the  resajts  of  the  contem- 
plated operation  completed,  a  partner  in  whose  hands  the  profits  are 
cannot  refuse  to  account  for  and  divide  them,  on  the  ground  of  the 
illegal  character  of  the  original  contract."  2  Wall  70.  Now,  surely, 
if  the  court  will  lend  its  aid  to  compel  an  accounting,  and  enforce 
the  payment  of  the  amount  found  to  be  due  by  one  partner  to  the 
other,  it  cannot  be  that  it  should  interpose  to  relieve  one  of  the 
partners  from  a  contract  resulting  from  his  voluntary  accounting, 
on  the  ground  of  the  illegality  of  the  original  partnership  enter- 
prise, which,  after  completion,  had  been  thus  voluntarily  settled 
and  adjusted. 

In  the  case  of  The  Planter^  Bank  v.  The  Union  Bank,  16  Wall 
483,  the  court  again  says  :  "^  Nor  should  the  court  have  chaiged 
that  in  the  circumstances  of  this  case,  no  action  would  lie  for  the 
proceeds  of  the  sales  of  Confederate  bonds  which  had  been  sent  by 
the  plaintiffs  to  the  defendants  for  sale,  and  which  had  been  sold  by 
them,  though  the  proceeds  had  been  carried  to  the  credit  of  the 
plaintiffs,  and  made  a  part  of  the  account  It  may  be  that  no 
action  would  lie  against  a  purchaser  of  the  bonds,  or  against  the 
defendants,  on  any  engagement  made  by  them  to  sell.  Such  aeon- 
tract  would  have  been  illegal.  But  when  the  illegal  transaction 
has  been  consummated;  when  no  court  has  been  called  upon  to 
give  aid  to  it ;  when  the  proceeds  of  the  sale  have  been  actually 
received,  and  received  in  that  which  the  law  recognized  as  having 
had  value;  and  when  they  hare  been  carried  to  the  credit  of  the 
plaintiffs,  the  case  is  different.  The  court  is  then  not  asked  to 
enforce  an  illegal  contract.  The  plaintiffs  do  not  require  the  aid 
of  any  illegal  transaction  to  establish  their  case." 

So  in  Sharp  v.  Taylor,  2  Phillips'  Ch.  801,  where  a  bill  was  filed 
to  recover  a  moiety  of  freight-money,  the  whole  of  which  had  come 
into  the  hands  of  one  of  the  joint  owners  of  the  vesseL  The  defense 
was,  that  the  trade  in  which  the  vessel  had  been  engaged,  and  in 
which  the  freight  had  been  earned,  was  illegal,  and  in  violation  of 
the  navigation  laws.  But  the  chancellor,  Lord  Cottinoham,  said: 
''  Can  one  of  two  partners  possess  himself  of  the  property  of  tlie 
firm,  and  be  permitted  to  retain  it,  if  he  can  show  that  in  realizing 
It  some  provision  in  some  act  of  Parliament  has  been  violated  ?  The 
answer  is,  that  the  transaction  alleged  to  be  illegal  is  Oompletedand 
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elooed,  aud  will  not  be  in  any  manner  affected  by  what  the  court  ia 
asked  to  do  as  between  the  parties." 

Is  this  not,  wc  ask,  equally  true  in  this  case?  The  partnership 
enterprise  in  which  appellees  and  De  Loon  had  been  engaged  had 
been  fully  completed  before  they  had  voluntarily  adjusted,  as  be- 
tween themselves,  its  results.  If  the  enterprise  had  been  successful, 
and  De  Leon,  who  had  been  the  active  partner,  had  been  found  to 
be  indebted  to  appellees  for  profits,  under  the  authority  of  cases  to 
which  we  have  referred,  an  action  might  have  been  maintained 
against  him  by  appellees  for  their  share  of  them.  By  the  terms  of 
the  partnersliip,  appellees  were  to  furnish  the  goods,  and  De  Leon 
was  merely  to  contribute  his  personal  services,  and  the  profits  and 
losses  were  to  be  mutually  divided.  Does  it  make  any  difference 
that  the  notes  sued  on  were  given*  in  liquidation  of  the  portion  of 
losses  and  merchandise  which  on  settlement  with  De  Leon  was  found 
to  be  due  appellees,  instead  of  their  being  given  for  profits  ?  If  there 
had  been  no  settlement  of  the  copartnership  affairs  ;  if  there  had 
been  no  new  contract,  it  may  be  that  appellees  could  not  maintain 
an  action  for  a  contribution  to  liquidate  the  losses  incurred,  or  for 
the  recovery  of  their  half  of  them,  if  they  had  paid  them  all;  though 
the  cases  to  which  we  will  refer  seem  to  imply  that  they  might,  and 
certainly  hold  that  they  could  have  recovered  if  such  losses  had 
been  paid  at  his  request  or  express  consent.  In  such  case,  it  might 
besaid thattheaction wasupon theoriginalillegal contract  Butby the 
voluntary  settlement  and  adjustment  of  the  partnership  affairs,  and 
the  giving  of  the  notes  sued  upon,  the  illegal  transaction  was  com- 
pleted and  closed,  and  an  entirely  new  undertaking  entered  into. 
The  express  undertaking  by  De  Leon  to  pay  appellees  for  the  losses 
which  they  had  incurred,  which  may  represent  liabilities  of  the 
partnership  for  which  they  were  bound  or  have  assumed  to  discharge 
at  request  of  De  Leon,  would  seem  to  be  supported  by  as  adequate 
consideration  as  an  implied  promise  to  pay  profits  resulting  from 
a  similar  partnership  transaction. 

In  the  case  of  Finkney  v.  Jteynous^  4  Burr.  2069,  where  two  per- 
sons were  jointly  concerned  in  an  illegal  stock-jobbing  business, 
which  resulted  in  a  loss,  one  of  them  paid  the  entire  loss,  and  took 
a  security  from  the  other  for  his  share.  The  security  was  held  to 
be  valid  as  a  new  contract,  uninfected  by  the  original  transaction. 
And  in  Petru  v.  ffannay,  3  T.  K.  418,  one  partner,  who  had  paid 
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the  whole  loss  at  the  instance  of  the  other^  was  held  entitled  to  the 
recoYerj  of  one-half  of  the  amount  so  paid. 

These  cases^  it  is  true,  have  been  questioned^  bnt  nevertheless  we 
find  them  referred  to  with  approval,  as  we  state  them,  by  the  Sn- 
preme  Coart  of  the  United  States,  and  cited  as  authority  by  this 
court  Armstrong  y,  Toler,  11  Wheat.  258;  McBJair  v.  Oibbes,  17 
How.  238;  Brooks  v.  Martin,  2  Wall.  70  ;  Boggess  v.  Lilly,  18  Tex. 
200;  Mills  v.  Johnston,  23  id.  308. 

And  in  a  case  where  plaintiff  and  defendant,  dealing  faro  in 
partnership,  became  indebted  by  losses  to  other  parties,  and  the 
plaintiff,  in  consideration  that  the  defendant  had  paid  and  assumed 
payment  of  these  losses,  gave  the  defendant  his  note  for  his  share 
of  them,  this  court  held  that  the  consideration  of  the  note  was  not 
unlawful,  and  that  the  defendant  was  entitled  to  a  judgment  upon 
it     Boggess  v.  Lilly,  18  Tex.  200. 

These  cases,  we  think,  clearly  show  that  a  contract  or  undertaking 
to  pay  either  profits  or  losses  incurred  in  an  illegal  enterprise  can- 
not be  impeached  by  showing  that  the  partnership  enterprise  in 
which  such  profits  or  losses  accrued  was  illegal.  That  they  are 
collateral  to,  and  not  a  part  of.  the  illegal  contract  which  had  been 
by  voluntary  settlement  fully  completed  and  ended  before  the  con* 
tract  or  undertaking  upon  which  the'  suit  is  brought  was  entered 
into.  Such  contracts  are,  therefore,  regarded  by  the  courts  as  stand- 
ing upon  an  altogether  different  footing  from  a  renewal  of,  or  a  new 
security  given  for,  an  original  illegal  contract. 

There  is  no  error  in  the  judgment  of  which  appellant  can  com- 
plain, and  it  is  affirmed. 

Affirmed^ 


Non  BT  TBS  Repobrb.— This  decision  will  strike  the  reader,  we  think,  as  *  vlolatioo  «( 
the  niATlms.  er  turpi  contractu  non  orilwr  axtU»,  and  in  pari  deUclo  potior  ett  cotutttto  df 
fendentii.  We  have  made  the  following  review  of  the  authorities  dted  in  the  principal 
case,  and  of  many  others,  either  in  point  or  apparently  analogous : 

Finkney  v.  BevnouB  and  anottux^  4  Burr.  2009,  was  the  case  of  a  bond  to  reimburse  the 
plaintiff  for  moneys  paid  in  compounding  for  himself  and  his  partner,  Richardson,  defanltr 
ing  stock  brokers .  Lord  Mavstield  emphasized  the  fact  that  the  offense  in  questioB  was 
not  malum  per  se,  but  only  prohibited  by  statute.  He  says  such  a  bond  is  not  prohibited 
by  the  statute,  but  **  is  a  fair,  honest  transaction  between  these  two."  ''  If  money  be 
in  order  to  pay  a  play  debt  (supposing  the  lender  not  to  have  been  present  at  the  time 
place  of  the  play) ,  or  in  order  to  pay  off  an  usurious  contract,  or  even  to  lend  out  upon 
usuiy,  and  a  bond  be  given  for  the  repayment  of  the  money  so  lent,  sndi 
a  bond  will  not  be  void ;  the  obligor  will  be  bound  to  pay  it/*  The  other  Jadges 
laid  stress  on  the  point  that  **  this  is  not  a  bond  for  the  payment  of  the  coropoifdtion>moiie|f 
to  the  person  Finkney  and  Richardson  had  contracted  with  ;  but  a  bond  for  Richardaoo'a 
paying  to  Finkney  a  debt  of  honor,  and  reimbursing  to  Fbikney  the  money  that  Ffankney 
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ted  paid  upon  Ridianlsoii*8  •oooont,"  etc.    In  this  case  it  does  not  ai>pear  that  Bichard- 
iaa  obUgor  in  the  bond.    The  reporter  queries  whether  he  was,  stating  that  he 
saw  the  pleadings. 

Tlie  olrcomstanoes  of  Petrie  ▼.  Hannav,  8  T.  R.  418,  were  exactly  like  those  of  FinHney 
▼.  Bqpious,  except  that  the  action  was  on  an  acceptance  by  the  partner  himself. 
AiKDm;  BcLLca  and  Onoes,  JJ.,  gave  Judgment  for  the  plaintiff  on  the  authority  of  Fink- 
nty  ▼.  Reipvn».  Ebkton.  C.  J  ,  dissented,  holding  that  that  case  was  distinguished  as  n 
acllQii  OB  a  bond,  the  record  nov  disdosinff  any  thing  illegal.  Bullib,  J . ,  said :  '* In  the 
ease  of  Illegal  contracts,  as  they  are  not  bound  to  pay,  one  of  them  cannot  acquire  a  right 
«f  action  against  the  other  by  paying  the '  whole  without  his  consent ;  in  such  cases  it  is 
■Bosssaiy  to  hare  the  consent  and  directiou  of  that  other.**  Grosb,  J.,  said:  "This 
acllQii  Is  not  founded  on  a  promise  arlslDg  by  implication  of  law  out  of  the  illegal  trans- 
aettoB,  but  from  an  express  one  made  subsequently,  and  which  the  defendant  was  under 
Ity  of  making.** 
r,  C.  J..  iaAvbert  ▼.  Maze,  8  D.  A  P.  878)  said  of  Petrie  y.  Hannay,  "it  proceeds 
OB  a  distinction  the  soundness  of  which  I  very  much  doubt."  And  Etbe,  C.  J.,  said  of 
IVtrfs  ▼.  Hcmnau  and  Fbiknett  ▼•  Reyntnu^  In  Mitchell  t.  Coekbume^  S  H.  Bl.  879.  *'  per- 
haps  It  would  have  been  better  if  they  had  been  decided  otherwise.**  Abbott,  C.  J. ,  also- 
qnwriont  those  cases  in  Cannan  ▼.  Bryce^  8  B.  ft  Aid.  188. 

Tenant  ▼.  EHioCt,  1 B.  ft  P.  8, was  assumpsit  for  money  had  and  received  by  defendant,  aa 
tasonuwe  broker,  upon  an  insurance  effected  by  him  for  the  plaintiff,  a  British  subject,  on 
goods  from  Ostend  to  the  East  Indies,  in  an  imperial  ship,  such  insurance  being  void  by 
ifeafeote.  This  action  was  sustained,  Etbb,  C.  J.,  observing :  '*Thc  defendant  Is  not  like  a- 
stakeholder.  The  question  is.  Whether  he  who  has  received  money  to  another*s  use  on  an 
flkgy  contract  can  be  allowed  to  retain  it,  and  that  not  even  at  the  desire  of  those  who 
paid  it  to  him?  I  think  he  cannot.  *'  Bullbb,  J.^  says :  *  *  Is  the  man  who  has  paid  over 
■OB^y  to  aaotlier*s  use  to  dispute  the  legality  of  the  original  consideration f  Having  onoo 
waived  the  Illegality  the  money  shall  never  come  back  into  his  hands  a^aln.  Can  the  dtv 
taidaat  there  in  conscience  then  keep  the  money  so  paid?  For  what  purpose  should  ho 
letaln  Itf   To  whom  Is  he  to  pay  It  over ;  who  is  entitled  to  It  but  the  plaintiff?  ** 

Farmer  y.  AuswQ,  1  B.  ft  P.  808,  asserted  the  same  principle,  namely :  that  if  A  receive 
money  of  B  to  the  use  of  C,  It  may  be  recovered  by  C  in  an  action  for  money  had  and 
rooHved,  though  the  consideration  on  which  B  paid  it  is  illegal ;  but  quere,  whether  the 
ease  would  be  varied  if  A  were  a  party  to  the  contract  between  B  and  C.  Etrb,  C.  J.,  said : 
**ln  Tetiont  v  EUuAt  the  court  were  of  opinion  that  though  the  insurance  was  clearly  void, 
yet  that  the  broker  into  whose  hands  the  money  was  paid  had  notJiing  to  do  with  the  ille^ 
gritty  of  the  contract.  The  obligation  on  him  aroee  out  of  the  fact  of  the  money  having 
been  received  by  him  for  the  use  of  a  third  person ,  which  treated  a  promise  in  law  to  pay; 
sad  it  was  well  said  by  my  brother  Bullxb  that  even  the  man  who  had  paid  over  money  to 
SBOtfaer's  nae  could  not  dispute  the  legality  of  the  original  consideration.  The  case,  there, 
fora,  is  brou^t  to  this,  that  the  money  is  got  into  the  hands  of  a  person  who  was  not  a 
paity  to  the  contract,  who  has  no  pretense  to  retain  it,  and  to  whom  the  law  could  not  give- 
ii  by  WBflndIng  the  contract.  Though  the  court  will  not  suffer  a  party  to  demand  a  sum 
of  moB^  in  order  to  fuUUl  an  illegal  contract,  yet  there  is  no  reason  why  the  money  In 
IMs  case  should  not  be  recovered ,  notwithstanding  the  original  contract  was  void." 

The  two  last  preoeding  cases  are  dted  as  the  basis  of  the  holding  in  Brook  v.  Jfartin, 
Idled  on  In  the  principal  case ;  bat  it  will  be  seen  that  th^  proceed  on  an  entirely  different 
priBdpla,  and  seem  to  reoognlas  the  contrary  doctrine  to  that  of  the  prindpal  case.  In 
Warmer  r.  RuamO,  Boon,  J.,  dissented,  saytaig:  **I  think  that  a  man  who  has  been  guilty 
oCaa  indlotable  offieose  ought  not  to  have  the  asslstanoe  of  the  law  to  recover  the  profits 
«f  his  crime  ;  and  that  whether  his  agents  be  innocent  or  criminal,  privy  or  not  privy,  hia 
daim  Bgaiast  those  agents  Is  equally  inadmiadble  in  a  court  of  law.**  And  Etrb,  C. 
J.,  la  oondudlng.  said :  "If  it  be  poedble  to  mix  the  original  transaction  with  the  contract 
SB  which  the  action  is  brought,  I  agree  with  my  brother  Rookk  in  all  bis  oondudons.'* 

In  the  eariier  case  of  Sleer»  v.  LntthJey.  6  T.  R.  61,  A  being  employed  as  a  broker  for  B  tai 
doek-Jobbtaig  traasBctions,  paid  the  differences  for  him;  a  dispute  arising  between  them 
**^**"M**g  the  amount  of  A*8  demand,  the  matter  was  referred  to  C,  who  awarded  iBSMOto 
te  tfae:  OB  whidi  A  draw  on  B  for  £100,  partof  the  above,  and  Indorsed  the  bill  to  CafterB 


108 


TEXAS, 

De  Leon  ▼.  Trerino. 


hAdaooeptodit;  held,  thAtCooaldBotraooTeronthebilL  KBrnm,  C.  J.,diatlagiilAtd 
Petrie  t.  Hannayt  refarred  to  in  the  principal  case,  aajing :  *'If  tba  plaintiir  had  lent  thia 
money  to  the  defendant  to  pa7  the  differencea,  and  had  afterward  rcceiyed  the  faffll^ 
•question  for  that  sani,  then,  aooordins  to  the  principle  eatahllshed  in  Pctrie  t.  JTannay,  ha 
might  have  reoorered.  But  here  the  hfU,  on  which  the  action  la  brought,  was  giT«n  te 
those  very  differences,  and  therefore  Wilson  himself  could  not  have  enforced  pajnaoft  cC 
it.**  And  as  the  plaintiff  knew  the  consideration  was  illegal,  it  was  held  he  could  not  to- 
oover  on  it." 

In  Brown  v.  I\imer,  8  Esp.  6&1,  Lord  Kmhyoik  held  that  no  reooyery  could  be  had  onaa 
:  acceptance  for  differences  on  a  stock-Jobbing  transaction,  by  an  indorsee  after  matorlly. 
He  says,  * '  The  bill  was  not  given  for  money  lent  to  pay  defendants,  but  for  the  def endaats 
themselves,''  citing  SUcrs  v.  Laahleu-    This  was  sonfirmed  1^  the  King's  Bench. 

In  Webb  y.  Brttoke^  8  Taunt.  6,  the  parties,  being  prisoners  in  Portugal,  jointly  obtained, 
their  liberation  and  the  ransom  of  their  ship,  contrary  to  statute,  and  to  effect  this  the 
plaintiff  lent  money  to  the  defendant,  and  took  his  acceptance  therefor.  Hc/d,  thai  plaint- 
iff could  not  recover  on  the  bill.  Mahstixld,  C.  J.,  distinguishes  Finkney  v.  12eyn<iiM  and 
Pttrie  y.  Uannay^  and  asks :  **  How  does  this  differ  from  a  partnership  In  a  amnggUng 
transaction,  where  one  advances  more  than  his  share  of  the  money  t "  **  It  would  be  sin- 
gular where  two  are  equally  interested  in  wishing  and  effecting  a  ransom,  if  beeaoas  It 
happens  that  one  advances  the  money  and  takes  the  bUl  of  the  other  for  repayment*  that 
ahall  be  good,  while  If  the  bill  were  given  to  the  captor  only.  It  would  be  void.*' 

The  case  of  Tfutnuon  v.  27ioiiuwn,  7  Yes.  473,  cited  in  Brotjfar,  Martin^  is  not  a  dedaloa 
tn  point.  The  court  remark ,  obiter :  *'  If  the  company  had  paid  this  Into  the  hands  or  a 
third  person  for  the  use  of  the  plaintiff,  he  might  have  recovered  from  that  third  paraon, 
who  could  not  have  set  up  this  objection  as  a  reaaon  for  not  perfonning  his  trust.  Tenant 
T.  EUUvtt  is,  I  think,  an  authority  for  that."  **  There  is  nothing  collateral  in  reqieot  to 
irhich,  the  argument  being  out  of  the  question,  a  collateral  demand  arises,  as  in  the  esse 
of  stock-Jobbing  differences. " 

In  Ex  parte  Mather,  8  Yes.  878,  Louobborouoh,  Chancellor,  held  that  a  bill  indorsed  to 
a  broker  in  consideration  of  money  paid  by  him  in  effecting  Illegal  insurances;,  c««|ld  not 
be  proved  in  t>ankruptey.  Of  Finkney  v.  lUynmuM  and  Petrie  v.  Haimay^  the  ohanoellor 
■aid  :  "  I  cannot  perfectly  accede  to  them.*'  But  the  same  Judge  in  WaJtU  v.  BroolGi,  id. 
612,  held  that  smuggling  transactions  or  illegal  dealings  in  stock  should  be  brought  into  aa 
accounting,  though  the  court  would  not  execute  the  contract.  This  doctrine,  however,  was 
-expressly  overruled  In  Thornton  ▼.  Thommm  ,*  KnouAM  ▼.  J3ati0Mon,  11  Yes.  108 ;  and  by 
Sldox,  Ch.,  in  Cousins  v.  Smiths  13  Yes.  546. 

Fiifkney  y  Reynoug  and  PttrU  v.  Hanmm  were  approved  by  Xaasim,  rhanfaBsr.  la 
Kx  parte  Buhoer,  18  Yes.  318 ;  but  of  this  case,  it  is  said  in  Planfers*  Banic  y.  Union  Bank, 
16  WalL  800,  it  goea  **  ftether  than  can  now  be  sustained.** 

In  Sharp  v.  2byIor,  8  Phillips  Ch.  801,  so  much  relied  on  in  tiie  principal  ease,  and  la. 
Brottkt  y.  JTartifi,  the  court  said,  among  other  things :  "  The  violation  of  law  aiiggsrtad 
waa  not  any  fraud  upon  the  revenue,  or  omission  to  pay  what  was  due ;  tot  at  most  an 
invasion  of  a  pariiamentary  provision,  supposed  to  be  beneficial  to  the  ahlp^ownen  of  tMi 
country;  an  evil,  if  any,  which  must  remain  the  aame,  whether  the  freight  be  divided  ba- 
tween  Sharp  and  Taylor  according  to  their  ahares,  or  remain  altogether  in  the  bands  oC 
Taylor.**  "  Can  one  of  two  partners  possess  himself  of  the  property  of  the  firm,  aad  be 
permitted  to  retain  it,  if  he  can  show  that  in  realising  It  some  provision  in  aoma  act  of 
Parliament  has  been  violated  or  neglected  9  *'  Thia  case  does  not  profess  to  ovenvls 
KnovAeey.  ilatiffMoiiand  Onuin»  v.  Smith.  Indeed,  all  that  is  said  above  seems  to  be 
obiter^  for  the  court  say:  **The  importation  of  gooda  in  a  ahip  Amerlean  built,  aad  act 
professing  to  have  any  Knglish  registry,  would  not  be  illegal,  and  the  American  owasr. 
might  assign  the  freight  to  any  one.  Aasumlng  this  to  be  so,  I  am  of  the  opinion,**  ete. 
Dr.  Pollock  in  speaking  of  this  caae,  Cont.  80i,  says:  *'The  right  to  an  aoooont  of  pstt-^ 
nershlp  profits  is  not  lost  by  the  particular  transaction  in  which  they  were  earned,  havtav 
involved  a  breach  of  the  law;  of  course  it  is  not  so  where  the  main  object  of  the  paitosr- 
.ahip  is  unlawful.** 

In  ArmMntng  r.  IWer,  11  Wheat.  S88,  A,  during  a  war,  contrived  a  plan  for  jnnfir^"! 
goods  on  hia  own  acoount.from  the  enemy *s  country,  and  gooda  wefe  aent to  Bly  tba 
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A,  at  the  request  of  B,  became  surety  for  the  payment  of  the  duties  on  B^ 
gDOda,  and  became  responsible  for  the  expenses  on  a  prosecution  for  the  illegal  Iknporta- 
tlon  of  the  foods,  and  was  compelled  to  pay  them.  HeUU  that  A  might  maintain 
an  action  on  B*s  promise  to  refund  the  money;  but  that  if  the  importation  is  the  result  of  a 
scheme  between  the  plaintiff  and  defendant,  or  If  the  plaintiff  has  any  interest  in  the 
goods,  or  if  they  are  consigned  to  him  with  his  privity,  in  order  that  be  may  protect  them 
tor  the  owner,  a  promise  to  repay  any  adTance  made  under  such  understanding  or 
agreement  is  utterly  Toid.  MAwnrAiJi.  O.  J., says:  **The  general  proposition  stated  by 
Lord  Kahbvisld  in  FUikney  ▼.  iteynmis,  that  if  one  person  pay  the  debt  of  another  at  his 
leqpMSt,  an  action  maybe  sustained  to  reoorer  the  money,  although  the  original  contract 
was  imlawftil,  goes  far  in  deciding  the  question  now  before  the  court.  That  the  perK>n 
who  paid  the  mon^  knew  it  was  paid  in  discharge  of  a  debt  not  reooverartle  at  law  has 
■ever  been  held  to  alter  the  case.  A  subsequent  express  promise  is  undoubtedly  equiTa- 
lant  to  a  previous  request**  The  court  review  the  Finkneu  and  Petrie  cases,  Farmer  t.  Rua- 
sdl,  Steen  t.  LofsMey,  and  BttoVi  t.  Hodgtion,  without  apparently  regarding  them  aa 
dbeotly  in  point,  but  stiU  as  authoritatlTe  decisions. 

In  IfeBbiir  ▼.  Qihbtn^  17  How  88S,  the  action  was  to  recover  the  proceeds  of  a  share  in  aa 
aasoelatkm,  formed  in  Baltimore,  to  furnish  military  supplies  to  Mexico,  in  an  attempt  to 
est  shHsh  her  independence  of  Spain .  The  claim  was  allowed  and  paid  by  Mexico  under 
Che  conTetitlon  of  1880.  Held,  that  although  the  purpose  of  the  company  was  illegal  when 
insUlBtedand  at  the  time  of  the  assignment  of  the  share,  yet  the  debt  being  admitted  by 
Mndoo,  the  bona  fide  assignee  could  enforce  the  contract.  The  court  say :  **  The  assign- 
BMBt  was  subsequent,  collateral  to,  and  wholly  independent  of,  the  illegal  transactions. 
upon  which  the  principal  contract  was  founded.**  "It  may  beaJmitted  that  even  a  subse- 
qosBt  collateral  contract,  if  made  in  aid  and  in  furtherance  of  the  execution  of  one  in- 
fleded  with  illegality,  partakes  of  its  nature  and  Is  equally  In  violation  of  law ;  but  that  is 
not  this  case.**  **If  the  party  who  might  set  up  the  illegality  chooses  to  waiTO  It 
and  pay  the  raonsy,  he  cannot  afterward  reclaim  it.'*  Citing  Fiiikney  ▼.  Bei/nous,  Petrie 
▼.  Hannay^  Ttnanl  ▼.  EQff>tt,  Thomfon  v.  -TTiomson,  Farmer  v.  RuauJl,  Sharp  v.  Taifior. 

In  BmokB  ▼.  Martin,  8  Wall .  79,  the  case  was  for  an  account  of  profits  between  partners 
In  the  purchase  and  location  of  soldiers*  land  warrants.  The  court  said :  '  *  When  the  biU 
in  the  present  case  was  filed,  all  the  claims  of  soldiers  thus  illegally  purchased  by  the  part 
nsffsfafp,  with  money  adTanced  by  complainant,  had  been  converted  into  land  warrants^ 
and  an  the  warrants  had  been  sold  or  located.  The  original  defect  In  the  purchase  had  in 
many  cases  been  cured  by  the  assignment  of  the  warrant  by  the  soldier  after  its  issue.  A 
large  proportion  of  the  lands  so  located  had  also  been  sold,  and  the  money  paid  for  some 
of  it,  and  notes  and  mortgages  given  for  the  remainder.  There  were  then  in  the  hands  of 
the  defendant  landSi  money,  notes  and  mortgages,  the  results  of  the  partnership  business, 
the  offglnal  capital  for  which  plaintiff  had  advanced.  It  is  to  have  an  account  of  these 
fkmds,  and  a  division  of  these ftinds,  that  this  bill  is  filed.  Does  it  lie  in  the  mouth  of  the 
partner  who  has  by  fraudulent  means  obtained  possession  and  control  of  all  these  funds  to- 
refuse  to  do  equity  to  his  other  partners,  because  of  the  wrong  originally  done  or  intended 
to  the  soldierf  It  Is  difficult  to  perraive  how  the  statute,  enacted  for  the  benefit  of  the 
soldier.  Is  to  be  rendered  sny  more  effective  by  leaving  all  this  in  the  hands  of  Brooks 
hisfosil  of  reqnirii^f  him  to  execute  justice  as  between  himself  and  his  partoer ;  or  what 
rsis  of  publio  morals  will  be  weakened  by  compelling  him  to  do  so  f  The  title  to  the  lands 
Is  Boi  rendered  Told  by  the  statute .  It  interposes  no  obstacle  to  the  collection  of  the  notes 
and  the  mortgages.  The  transactions  which  were  lUegal  have  become  aooomplished  facts, 
and  csnnol  be  affected  by  any  action  of  the  court  in  this  case.**  The  court  mainly  rely  on 
Sharp  ▼.  Ibilor,  and  oito  Tenant  ▼.  EIMoCt,  Farmer  ▼.  RtiaMH,  Thomnn  ▼.  Thtmuont  and 
McBhUrr.Oibhet. 

In  FlofitsrS'  Sank  T.  Union  Batik,  10  WaQ.  600,  cited  in  the  principal  case,  the  court  say : 
**  Wa  ars  aware  that  Ftnkney  v.  Beynout  and  PetrU  ▼.  Hannay  have  been  doubted,  if  not 
offstmlsd,  in  Sngland,  but  the  doctrine  thsy  assert  has  been  approTed  by  this  court.** 
GMIbs  Armttmna  t.  IViler,  11  Wheat.  886;  IfcBtoIr  ▼.  Oibbett  17  How.  8M;  Brooks  ▼. 
Jfjirtiii,  t  WsU.  90. 

b  8mUh  T.  BdfsCoicS  Doug^  IBS,  the  action  was  on  a  promissory  note  given  under  the 
loBowIng  drenmstanres :  A  bank,  organised  under  an  unoonstitutlonal  law,  drew  drafta 
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4>n  W.  for  aooommodation,  and  deposited  monej  with  blm  m  security  for  mooeptMaob.  He 
•ooepted,  tmt  the  bank  not  proriding  for  the  payment  they  were  dishonored.  In  oobM- 
^eration  of  his  surrendering  the  money,  the  bank  executed  the  note  in  suit.  Hdd,  that  a 
recovery  on  the  note  was  maintainable.  The  court  said:  '*  This  is  a  new  and  separate 
transaction,  based  upon  the  fact  that  the  holder  of  the  paper  prorlded  for  has  adnmoed 
for  it  a  full  consideration,  which  in  Justice  and  equity  ought  to  be  paid ;  and  I  see  oothliv 
to  taint  it  with  illegality,  although  the  bills  and  drafts  might  originally  have  been  iHegid 
Xrom  having  been  made  in  the  usurpation  and  illegal  exercise  of  corporate  and  **"»»*»£ 
powers." 

Oompare  BZosdel  v.  FouAr^  120  Mass.  447 ;  s.  c,  SI  Am.  Bep.  588;  Holt  ▼.  Button,  48 
Miss.  711;  s.  o.,  2  Am.  Rep.  d40;  Peed  v.  MeKeey  42  Iowa,  680;  s.  c,  90  Am.  Bep.  881;  BOft 
T.  Httoheof^  40  Ala.  406;  s.o.,20  Am.Bep.  S88;  Bucfcv.  First  A'at.Bfc.,  27  MIoh.  988;  &c., 
15  Am.  Bep.  180;  Morris  Run  Coal  Co,  v.  Barclay  Coal  Co.,  88  Penn.  St.  178 ;  s.  c,  8  Am. 
Bep.  160. 

The  last  case  is  in  point  and  seems  to  us  oppoeed  to  the  doctrine  of  the  principal  ossa 
The  court  say:  "  A  second  question  is,  whether  the  bill  drawn  in  this  case  by  the  geoend 
sales  sgent  on  the  Barclay  Goal  Company,  in  favor  of  the  Morris  Ooal  Company ,  to  equallss 
prizes  upon  a  settlement  under  the  contract,  is  such  an  independent  cause  of  action  as  wiD 
support  the  suit.  When  a  bill,  note,  or  bond  is  but  an  instrument  to  execute  an  iUsgal 
contract,  it  is  tainted  by  the  illegality,  and  cannot  be  recovered.  The  illegal  conaiderattoD 
enters  directly  into  the  instrument,  and  is  followed  up  because  the  law  will  not  pennit 
Itself  to  be  violated  by  mere  indirection."  Citing  Steers  v.  LaMey,  8  T.  R.  61;  awan  v. 
ScoU,  11  8.  &  R.  164;  Stanton  v.  AUen,  6 Den.  484;  FUherT. Bridges,  8  E.  ft  B.  649.  Dis- 
tinguishing FinkneyY.Reynmu,  Petrtev.Hdnnay,  Farmer  T.BusseU,  LestapUsr.InQrahaM, 
5  Penn.  St.  88 ;  Thomas  v.  Brady,  10  id.  164,  as  cases  founded  on  anew  consideration,  and 
not  in  execution  of  the  illegal  contract.  '  'The  present  case  is  free  of  difficulty,  the  monef 
represented  by  the  bill  arising  directly  upon  the  contract,  to  be  paid  by  one  party  to  an- 
other party  to  the  contract,  in  execution  of  its  terms.*' 

In  Stanton  v.  AUen,  5  Den.  484,  the  action  was  on  a  note  given  for  canal  tolls  under  an 
Illegal  agreement,  between  an  association  of  proprietors  of  canal  boats,  to  regulate  tte 
price  of  freight  and  passage  and  divide  profits,  and  prohibiting  the  members  from  engsg' 
lug  In  similar  business  outside  the  association.  The  note  purported  on  its  face  to  be  for 
such  tolls.  Held,  that  no  action  could  be  maintained  on  it.  The  point  decided  in  tlie 
principal  case  was  not  particularly  considered. 

In  Gray  v.  Hook,  4  Comst .  450,  it  is  said:  '  'The  distinction  between  a  void  and  vaUdoev 
contract,  in  relation  to  the  subject-matter  of  a  former  illegal  one,  depends  upon  the  fsct 
whether  the  new  contract  seeks  to  cany  out  or  enforce  any  of  the  unexecuted  provistons 
of  the  former  contract ;  or  whether  it  is  based  upon  a  moral  obligation  growing  out  of  ths 
execution  of  an  agreement  which  could  not  be  enforced  by  law,  and  upon  the  performanos 
of  which  the  law  wHl  raise  no  implied  promise.  In  the  first  class  of  cases  no  changeinHis 
form  of  the  contract  win  avoid  the  illegality  of  the  first  consideration ;  while  express  proB»- 
Ises  based  upon  the  last  class  of  consideration  may  be  sustained.'*  Here  two  appUcanH 
for  the  same  office  agreed  that  one  should  withdraw  his  application,  and  aid  the  other, 
who  if  appointed  should  share  the  fees  with  him.  The  agreement  was  carried  on  so  fsr 
that  the  appointee  executed  to  the  other  his  note  for  his  share  of  the  fees;  but  a  littgatloa 
concerning  the  office  and  its  fees  having  arisen,  he  refused  to  pay  it  until  the  other  shoald 
have  executed  to  him  his  covenant  to  pay  one-half  of  any  liabilities  by  reason  tberaot 
The  covenant  was  accordingly  executed,  and  the  note  was  paid.  The  suit  was  upon  tbi 
csovenant,  and  it  was  held  that  it  could  not  be  maintained. 

In  Swan  v.  Scott^  11  S.  &  R.  165,  the  suit  was  on  a  bond  given  in  satisfaction  of  an  awsrl 
founded  on  an  illegal  lottery  transaction,  and  it  was  held  maintainable,  on  the  anthonty  of 
Finkney  v.  Reynous.  The  court  say,  however  :  *'Tbe  plaintiff  may  recover,  unless  it  bs 
directly  on  the  forbidden  contract ;  a  bond,  the  consideration  of  which  grows  oat  of  sa 
Illegal  transaction;  then  the  illegal  consideration  is  the  sole  basis  of  the  bond,  and  thsrs 
can  be  no  recovery ;  but  if  a  Judgment  has  been  rendered  on  that  bond  and  another  bond 
has  been  given  in  satisfaction  of  it,  there  the  judgment,  which  must  be  legal.  Is  the  cor 
sideratlon,  and  obligor  is  preohided  from  entering  into  the  illegality  of  the  original  tnor 
miction.'* 
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A  rtKj  Milboiitativie  deolsloii,  flatty  opposed  to  fh*t  in  the  principal  case,  is  Woodworth 
▼.  BMTiMtt,  4t  N.  T.  978;  ■  o.,  8  Am.  Aep.  706.  The  conrt  rftoognine and dlntlngii l»h  Tenant 
T.  BUottt  and  douht  and  distingniwh  Flnkn&y  v .  ReyiwuM  and  PeirU  ▼ .  Sannay,  The  court 
Mj :  **Tlie  lentiipent '  honor  among  thieves '  cannot  be  enforced  in  courts  of  justice."  **  It 
is  sought  to  wwBHimmate  the  illegal  contract  by  a  new  agreement  that  it  shall  beporw 
fonaed.    No  case  haa  gone  this  length.'* 

In  Leatapfa  ▼.  InonOiamt  5  Fenn.  St.  81,  thecaaes  of  FihkMy  ▼.  Aeynotis,  Petrie  y.Hannan 
•and  Ex  p&rte  Btdwer  were  approved,  but  it  seems  only  a/rgutmio  on  the  supposition  that 
■t^  ottginal  tnasaciion  was  corrupt. 

In  ThamoM  ▼.  Brady,  10  Fenn.  St.  16<,  the  action  was  upon  a  contract  of  indemnity  by  O 
to  A  for  the  ddiTery  to  G  in  payment  of  a  debt  due  O  from  B,  of  goods  which  A  had  re- 
ceived from  B  in  fhuid  of  B*s  creditors.    Held,  maintainable. 

The  aathorities  are  very  elaborately  considered  in  OUliam  v.  Broum,  48  Miss.  641,  where 
it  is  Md  that  after  an  fllenl  contract  has  been  executed,  one  party,  in  possession  of  all  the 
gains  and  profits  thereof,  is  liable  to  account  to  the  other  therefor,  and  cannot  inteipcse 
tiM  objection  that  the  business  which  produced  the  fund  was  In  violation  of  law.  In  Jlfo- 
WiOUwm  V.  Pftfflips,  51  Kiss.  196,  it  is,  however,  held  that  in  case  of  an  executed  contract, 
wliere  all  the  parties  participated  in  the  violation  of  the  law,  the  court  will  not  relieve 
sither. 

In  Owen  v.  Dtoofe,  1  Bailey,  815,  the  plaintilT  was  the  Joint  owner  of  a  note  given  for  mon^ 
lost  at  cards,  and  which  had  been  paid  to  defendant.  The  plaintiff  was  allowed  to  recover 
•«B»>lialf  of  the  moneys.  '*  One  who  receives  money  to  the  use  of  another  on  an  illegal 
•contract  cannot  retain  It  to  his  own  use,  on  the  ground  of  the  illegality  of  the  contract.** 
'*The  money  received  might  indeed  well  be  termed  the  wages  of  iniquity ;  but  why  should 
one  of  the  co-workers  be  permitted  to  add  a  fresh  iniquity,  by  retaining  the  whole,  con- 
'traiy  to  his  agreement?**    This  is  founded  on  Tenant  v.  EXLUM  and  Farmer  v .  RummXL 

Scoiy  says,  Oont.,  S  760:  *  *If  an  act  in  violation  of  either  statute  or  common  law  be  al- 
ready committed,  and  a  subsequent  agreement  entered  into,  which,  though  founded  there- 
vpon,  constituted  no  part  of  the  original  inducement  or  consideration  of  the  illegal  act, 
snch  an  agreement  is  valid.**  But,  "  wherever  the  original  illegal  contract  is  so  involved 
la  the  contract  on  wUch  the  action  is  brought,  that  the  two  cannot  be  separated— and 
fdnreotrtheymemiohe  a  coniinuaZionof  the  tante  offreement— no  action  can  be  sup- 
ported CO  either.  But  if  the  subsequent  agreement  be  totally  disconnected  from  the 
original,  it  may  be  enforced  ** 

Hie  same  writer  says,  Eq.  Juris. ,  $  808 :  '*  The  suppression  of  illegal  contracts  is  far  more 
likely.  In  general,  to  be  accomplished  by  leaving  the  parties  without  remedy  against  each 
other,  and  by  thus  introducing  a  preventive  check,  naturally  connected  with  a  want  of 
^onlldeooe.  and  a  sole  reliance  upon  personal  honor.  And  so  accordingly  the  modern  doc* 
trine  is  established.**  And  at  $  61 :  *'In  case  of  illegal  contracts,  or  those  in  which  one 
party  has  i^aoed  pix>perty  in  the  hands  of  another  for  Illegal  purposes,  as  for  smuggling. 
If  the  latter  reftises  to  acoount  for  the  proceeds,  and  fraudulently  or  unJusUy  withholds 
them,  the  former  must  abide  by  his  loss.**  In  a  note  to  this  section,  the  writer  says : 
"'Oonveyancesinfrandof  creditors  seem  by  some  cases  to  be  enforceable  between  the 
jNUties  hi  equity  and  at  Uw.**  Citing  Brooks  v.  Martin,  S  Wall.  70;  Harvey  v.  Vamey,  96 
MssB.  118;  Springer  v.  DroBch,  88  Ind.  486;  s.  c,  8  Am.  Rep.  856;  Clemem  v.  CUmens,  28 
Wis.  687.  To  which  may  be  added  Andreum  v.  MarahaO,  48  Me.  273 ;  TToaer  v .  Kraeker,  29 
Tez. 450;  ZjOwUm  t.  Qordoiu  84  Cal.  86 ;  Daoi8  v.  Ranmm,  86  HI  106.  But  contra:  NdUM 
V.  Oorlc, 80 Wend. 24;  a. c, 4  Hill  484;  Mosdey  v.  MoedeVy  15  N.  T.  335;  Sweet  v.  TinOar, 
82  Barb.  971 ;  Murphy  v.  Hubert,  16  Fenn.  St.  60 ;  Eyre  v.  Eyre,  19  N.  J.  Eq.  43 ;  Stephens 
V.  Heirs  of  Harrow,  86  Iowa,  468 

From  the  foregoing  examination  we  are  are  inclined  to  conclude  :  first,  that  the  cases  of 
FtnkneyT.  Reywms  and  Petrit  v.  Hannay  are  of  very  doubtful  authority,  if  not  practically 
overruled  in  Eni^and;  seeond,  that  the  cases  of  Farmer  v.  RusseU  and  Tenant  v.  BHUott  are 
not  at  all  in  point ;  tMnU  that  the  case  of  Brooks  v.  Martin  is  an  authority  for  the  doctrine  of 
the  principal  ca:e.  but  is  not  supported  by  the  authorities  it  cites,  either  in  this  country  or 
in  ISngland ;  fnurtK  that  in  the  State  courts  the  weight  of  authority  is  against  that  doc- 
trine; J{fth,  that  on  principle,  that  doctrine  is  open  to  criticism  as  illogical  and  impoUtio* 
-On  this  latter  point  It  should  be  remembered  that  while  It  may  seem  inunoral  to  allow  one 
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-vf  two  paiitos  to  an  «xecuted  fllogal  oontract  to  deny  to  the  other  his  BhAre  of  the  upotU 
yet  the  true  doctrine  of  the  law  is  that  it  "will  not  lend  its  aid  to  sooh  a  plaintiff,**  as  Lord 
MunnKLD  said  in  Holman  t.  JohtmoJi^  Cowp.  84S.  In  the  principal  case  it  seems  to  us  tan* 
possible  to  justify  wach  interference  on  the  ground  of  a  new  promise,  which  Is  only  sa 
expression  of  what  the  law  Implies  from  the  transaction,  and  rests  upon  no  new  sad 
independent  valid  consideration.  The  illegal  bargain  between  the  parties  contemplated 
the  dlTislon  of  the  profits,  and  the' note  sued  on  was  only  a  promise  to  pay  what  the  bsr* 
gain  implied,  and  was  in  direct  fulfillment  of  the  contract.  The  cases  sustaining  a  nols 
given  in  place  of  one  tainted  with  usury,  rest  on  a  different  principle,  for  the  act  of  lending 
money  is  lawftil,  and  will  support  a  promise  for  repayment  divested  of  uswy ;  but  thenol» 
In  the  principal  ease  arose  out  of  a  transaction  unlawflil  and  forbidden. 


Obutchfibld  t.  Donathov. 

(49  Tex.  001.) 
BUUuU  offraudB  —  signing  of  memorandum  —  note  for  landi. 

Defendant  executed  to  plaintiff  a  negotiable  instrament,  which  stated  that  the 
consideration  was  land  sold  him  by  plaintiff.  In  a  suit  apon  that  instni* 
ment,  held,  (1)  that  the  suit  was  on  the  note  and  not  on  the  oontract  of  sale 
of  the  land ;  (2)  that  as  a  memorandum  of  the  sale  it  did  not  need  to  be 
rigned  by  the  Tendor  ;*  (3)  that  it  was  enforceable  as  a  note,  although  it 
might  not  be  a  safficient  memorandum  under  the  statute  of  frauds. 

ACTION  on  a  written  instrument.     The  opinion  states  the  facts. 
Judgment  below  for  plaintiff. 

Charhs  Sotoard,  for  appellant,  cited  Farmer  v.  Simpgon,  6  Tex. 
807;  Brock  v.  Joneft,  8  id.  78;  Dawson  v.  J/t7fer,20  id.  171;  Earrif 
T.  Crittenden^  25  id.  325;  Davenport  y.  Chilton,  id.  518;  Paschal't 
Dig.  3875. 

Ball  A  Roach,  for  appellee. 

OouLDy  A«  J.  J.  W.  Donathon  sued  L.  L.  Omtchfield  on  hii 
promissory  note,  as  follows: 

''Jacksbobo,  May  Z,  1873. 
**  Thirty  days  after  date  I  promise  to  pay  J.  W.  Donathoiii  or 
bearer,  two  hundred  and  fifty  dollars,  with  five  per  cent  interest 
per  month  from  date  until  paid,  for  value  received.  The  consider- 
ation of  the  above  note  is  one-half  of  a  certain  town  lot  in  the  town 
of  JacksborOy  in  lot  number  four  (4)  in  block  number  three  (8). 

(Signed)  '^  L.  L.  Obutohpiild.'' 

^■^  ^M^^MI        !■■!    T^  ■■  ■  _  "^ 

^Omtra:  a>rMtt  t.&iIsiii  Oas4l0MOo.(6  Oregon,  tfSK  »  Am.  Rep.  641,  and  note,  BO. 
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In  the  petition,  as  amended,  it  is  alleged  that  this  note  was  given 

fortheparchase-moneypf  the  east  half  of  the  lot  named;  that  plaint* 

iff  is  mdy  and  willing  to  make  to  Cratchfield  a  good  warranty 

deed,  npon  payment  of  the  note  saed  on,  tendering  the  deed  into 

oonrt,  praying  for  judgment  on  the  note  and  the  enforcement  of  the 

Tendoi^s  lien. 
The  only  part  of  defendant  Cmtchfield's  answer  that  need  be 

stated  is  as  follows  :    ''The  pretended  sale  of  the  east  half  of  lot 

number  4  in  block  number  3,  in   the  town  of  Jacksboro,  if  ever 

nade  by  plaintiff  to  this  defendant,  the  same  was  not  evidenced  by 

any  deed  in  writing,  or  any  memorandam  in  writing,  signed  by 

either  the  plaintiff  or  defendant  herein,  or  any  other  person  by 

'them  or  either  of  them  thereunto  lawfully  authorized,  so  as  to  bind 

either  of  the  parties  thereunto  ;  and  of  this  defendant  puts  himself 

upon  the  country."    To  this  plea  there  was  no  exception. 

On  the  trial,  the  plaintiff  was  allowed  to  testify,  over  the  ob jec* 
tion  of  defendant,  that  it  was  for  the  east  half  of  the  lot  that  the 
note  was  given.  He  further  testified  that  the  trade  was  made  some 
time  before  the  note  was  given,  and  that  he  had  ut  all  times  been 
ready  to  make  defendant  a  deed  upon  payment  of  the  note,  bring- 
ing a  deed  into  court  The  defendant  asked  a  charge  to  the  effect, 
that  unless  the  sale  was  evidenced  by  a  written  memorandum  signed 
by  Donathon,  they  would  find  for  defendant  The  court  i*efused  to 
give  this  charge,  and  in  the  charge  as  given  excluded  from  the  con- 
sideration of  the  jury  the  defense  set  up  under  the  statute  of  frauds. 

There  was  judgment  for  plaintiff  for  the  amount  of  the  note  and 
interest,  and  for  the  enforcement  of  the  vendor's  lien  on  the  lot, 
from  which  judgment  Orntchfield  appeals. 

The  question  presented  is  as  to  the  effect  of  the  statute  of  frauds 
on  the  plaintifl's  right  to  recover,  and  may  be  subdivided  into  two 
questions : 

1.  Was  the  action  brought  upon  a  contract  for  the  sale  of  lands, 
signed  and  evidenced  as  required  by  the  statute  ? 

8.  Was  it  shown  that  the  instrument  sued  on  was  without  con- 
sideration? 

So  much  of  the  ''act  to  prevent  frauds  and  fraudulent  convey'- 
ances  **  as  is  material  to  this  case  is :  "  No  action  shall  be  brought 
whereby  to  charge  any  executor  or  administrator  upon  any  special 
promise  to  answer  any  debt  or  damage  out  of  his  own  estate,  or 
whereby  to  charge  the  defendant  upon  any  special  promise  to  an* 
Vol.  XXX  — 15 
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8wer  for  the  debt,  defaalt^  or  miscarriage  of  another  person*. or  to 
charge  any  person  npon  any  agreement  made  apon  consideration  of 
marriage^  or  upon  any  contract  for  the  sale  of  lands,  sUves,  tene- 
ments or  hereditaments,  or  the  making  of  any  lease  thereof  for  ii 
longer  term  than  one  year,  or  npon  any  agreement  which  is  not  to 
bo  performed  within  the  space  of  one  year  from  the  making  thereof, 
unless  the  promise  or  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  thereof,  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  person  by 
him  thereunto  lawfully  authorized."  Paschal's  Dig.,  art.  3876i 
This  section,  with  some  little  change,  is  copied  from  the  fourth 
section  of  the  statute  of  frauds  of  29  Oharles  IL,  A.  D.  1677,  and 
as  that  famous  English  statute  had  been  fully  construed  by  the* 
courts  of  England  and  the  United  States,  its  phraseology  was 
doubtless  adopted  by  the  Congress  of  the  Bepublic  with  the  wise 
design  of  accepting  that  construction.  Unless  on  points  where  a 
change  of  construction  is  indicated  by  some  change  of  phraseology; 
the  fundamental  rules  of  our  law,  framed  to  promote  that  stabili^ 
and  certainty  in  the  law  which  are  so  desirable,  require  that  the 
courts  should  give  to  this  statute  that  construction  which  accords 
with  the  great  current  of  English  and  American  authority. 

There  can  be  no  question,  that  according  to  the  current  of  an* 
thority  the  agreement  or  memorandum  thereof  required  by  the 
statute  '^  need  not  be  signed  by  both  the  parties,  but  only  by  him 
who  is  to  be  charged  by  if  3  Pars,  on  Cont.  (5th  ed.)  9  ;  Brown 
on  Frauds,  §  365  ;  Benj.  on  Sales,  ch.  7,  p.  188 ;  Sgertony.  Mathews, 
6  East,  307;  Laythoarp  t.  Bryant,  2  Bing.  N.  G.  735;  AlUn  v* 
Bennetty  3  Taunt.  169;  Clason  v.  Baileyy  14  Johns.  484;  Justice  t1 
Lang,  42  N.  Y.  493;  s.  c,  1  Am.  Bep.  576;  Fenly  y.  Stewart,  5 
Sandf.  101;  Fenniman  v.  Hartshorn,  13  Mass.  87 ;  Barsiow  y.  Oragi 
3  Oreenl.  409;  Douglas  v.  Shears,  2  N.  &  M.  207;  10  Am.  Dec.  588; 
Shirley  v.  Shtrley,  7  Bhickf.  452;  Brumfield  v.  Carson,  33  Ind.  94; 
Marin  v.  Martz,  13  Minn.  191;  Tliornton  v.  Kempstm,  5  Taunt  786: 

Addison,  in  his  work  on  Oon tracts,  says:  ''If  an  agreement  has 
been  made  by  woi'd  of  mouth  for  the  purchase  and  sale  of  an 
estate,  and  the  purchaser  signs  a  memorandum  by  which  he  agrees 
to  buy  the  property  for  a  certain  sum  from  the  vendor,  and  the 
vendor  is  ready  to  establish  his  title,  and  is  willing  and  offers  to 
convey  the  property  to  the  purchaser,  the  latter  cannot  escape  from 
his  agreement   to  bny,  by  saying  that  the  vendor  has   signed  ne 
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nemorandnm  of  the  ooniracty  and  was  not  himself  liable  upon  it  bji 
lesson  of  the  statute."  VoL  1,  §  213^  oiting,  in  addition  to  some  of  i 
die  cases  already  cited,  ifotf on  T.  Oray,  2  Ch.  Cas.  164;  F\nole  t.^ 
Frmnan^  9  Ves.  361 ;  Seton  v.  Slade,  7  id.  265. 

The  objections  to  this  construction  of  the  statute,  as  stated  bj 
Lord  BsDBSDALB  in  Lawrencwn  y.  Butler ^  1  Sch.  &  Lef.  13,  are  cer-; 
tainly  forcible,  and  have  led  some  courts,  and  at  least  one  recent 
anthor,  to  reject  it  as  unreasonable,  notwithstanding  the  length  of 
time  it  has  been  established  by  authority.  Bing.  on  Sales  of  Beal 
Prop.  434  d  seq.;  Thomas^  Executrix  Y.TVustees  of  JIarrodsburg; 
3  Marsh.  1147;  IVazer  y.  Ford,  2  Head,  464.  But  seventy  years- 
have  passed  since  Chancellor  Eeitt  said  that  the  *'  weight  of  arga-: 
ment  was  in  faTor  of  the  construction  that  the  agreement  concern- 
ing lands  to  be  enforced  in  equity  should  be  mutually  binding;  "i 
but  added,  ^*  It  appears  from  the  review  of  the  cases  that  the  poini' 
is  too  well  settled  to  be  now  questioned."  ClasunY.  Bailey^  14  Johns.' 
489.  Surely  this  might  be  repeated  now  with  increased  force  anci 
emphasis. 

According  to  authority,  if  the  instrument  sued  on  were  otherwise 
such  a  memorandum  as  the  statute  required,  Donathon  was  entitled, 
to  sue  upon  it,  although  he  himself  had  not  signed  it 

Where  the  action  is  brought  by  the  vendor  upon  the  contract  of 
sale,  and  the  contract  is  verbal  and  executory  on  both  sides,  it  can* 
not  be  maintained,  although  the  vendor  tender  a  deed.  Brock  v. 
Jones,  8  Tex.  78;  Brown  on  Frauds,  §  115. 

But  where  the  action,  as  in  this  case,  is  brought  upon  a  promis-^ 
sory  note  given  by  the  vendee,  although  it  may  not  be  such  a 
memorandum  as  satisfies  the  statute,  the  maker  ^'cannot  avoid  the 
note  which  he  has  given  because  he  has  omitted  to  bind  the  vendor." 
Rhodes  v.  Starr,  7  Ala.  347;  McGowen  v.  West,  7  Mo.  569;  Brown 
on  Frauds,  §  122& 

The  canse  of  action  in  this  case  is  a  promissory  note  reciting  its 
consideration  ;  and  as  the  action  is  brought  upon  the  note,  and  not 
upon  the  contract  of  sale,  it  is  no  valid  defense  to  plead  that  the 
sale  of  the  lot  in  consideration  for  which  the  note  was  given  was 
not  evidenced  by  any  writing,  as  required  by  the  statute.  Gillespie 
V.  Baitle,  15  Ala.  276. 

"The  statute  of  frauds,"  says  Justice  GHiLtOK,  '^does  not  render 
a  contract  absolutely  void,  but  voidable  merely.  It  was  enacted 
for  the  benefit  of  defendants."    Parsons,  in  his  work  on  Contracts, 
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iijs:  "  We  consider  them  neither  Toid  nor  voidable.  li  they  were 
good  at  connmon  law,  they  remain  good  now  for  all  purposes  bat 
that  expressly  negatived  by  the  statute;  that  is,  no  action  can  be 
brought  upon  them,  but  in  other  respects  they  are  valid  contracts.** 
3  Pars,  on  Cont  (5th  ed.)  57.  Be  this  as  it  may,  it  is  evident  that  to 
a  suit  on  a  note  it  is  no  defense  to  plead  that  the  sale  was  not  evi- 
denced as  required  by  the  statute  of  frauds.  Says  Justice  Ohiltov: 
"  The  statute,  when  set  up  as  a  defense  to  an  action  upon  the  note^ 
affects  the  consideration  only,  and  not  the  contract  otherwise.''  7 
Mo.,  supra;  (hty  of  EcMxn  v.  Clarksonj  3  B.  Monr.  31.  But  how 
can  it  be  said  that  the  consideration  has  failed  by  reason  of  the 
statute  of  frauds,  where,  as  in  this  case,  the  vendor  tenders  a  deed? 
Id.  283;  Browne  on  Frauds,  §  122a.  If,  as  claimed  by  appellees  in 
their  brief,  but  which  does  not  otherwise  appear  in  the  record, 
Omtchfield  received  and  held  possession  of  the  lot,  it  would  be  still 
more  evident  that  the  consideration  had  not  failed.  Browne  oa 
Frauds,  §§  471, 121. 

Our  conclusion  is,  that  this  action  was  not  brought  upon  a  con- 
tract for  the  sale  of  lands,  but  upon  a  promissory  note  given  for  the 
purchase-money  of  land  ;  that  it  was  not  shown  by  the  evidence 
that  the  consideration  of  the  note  had  failed ;  and  that  the  plaintiff 
was  entitled  to  his  judgment  on  his  note,  and  a  foreclosure  of  the 
lien  evidenced  by  the  note. 

The  parol  evidence  admitted  did  not  vary  or  contradict  the  recitals 

of  the  note,  and  was  clearly  admissible.     The  objection  was  based 

en  the  idea  that  the  note  was  a  memorandum  of  a  contract  of  sah 

of  land  under  the  statate. 

The  judgment  is  affirmed. 

JudgmnU  affimui 


HOITSTON,  ETC.,  BT.  Go.  T.  ADAXB. 

(49Tte.748.) 

Flalntiir,  at  OolambiM,  Georgia,  delivered  his  houBehold  gooda,  marked  "& 
AdamB^  to  defendant,  a  oommon  carrier,  for  carriage.  He  acoompaiM 
tfiem  aa  far  aa  New  Orleans.  There  he  directed  defendant's  agent  to  fitfi- 
ward  them  to  Bremond,  Texas.    By  mistake  the  agent  shipped  them  to 


AUSTIN  TBBM,  1878.  117 

Honaton,  ete.,  Bj,  Co.  y.  Adams. 

BRnhAm.  There,  on  the  aathoiitj  of  a  letter  written  from  Barton,  ■tgne4 
"  B.  Ailams,"  they  were  forwarded  to  Barton,  and  there  dellTered  to  a  man 
calling  himself  Robert  Adama,  a  single  man  and  day  laborer,  who  had  no  bill 
of  lading  or  receipt  for  them,  and*  was  not  the  plaintiff.  Held,  that  the  de- 
fendant was  liable  for  the  goods  as  a  common  carrier.*  It  teems,  the  defend- 
ant would  be  liable  therefor  as  a  warehoaseman,  for  gross  negligence. 
The  atatate  of  llmitatlonB  will  not  bar  an  action  for  conTcrsion,  in  the  ab- 
amoe  of  knowledge  by  the  owner  of  aaeh  conyeralon,  antU  a  reaaonabla 
time  elapaea  for  learning  the  f^cta. 

ACTION  for  conversioQ.    The  opinion  states  the  facts.    The 
plaintiff  had  jadgment  below. 

Sayles  d  BasseU^  for  plaintiff  in  error.  The  liability  of  the  plaint-, 
iff  in  error,  under  the  facts  of  this  case,  was  changed  from  that  of 
a  common  carrier  to  that  of  a  warehouseman,  and  no  such  acts  of 
negligence  were  shown  as  to  render  the  defendant  responsible  for 
the  loss  of  the  goods.  Garside  y.  Treni  and  Mersey  Navigation^ 
4  T.  B.  581;  Hyde  y.  Trent  and  Mereey  Natfu/ation^  5  id.,  389; 
MeHenry  t.  Philadelphiaj  Wilmington  and  Baltimore  Railroad,  4 
Harr.  448  ;  Thom<i$  t.  Boston  and  Providence  Railroad  Company, 
10  Mete.  472 ;  Norway  Plai^is  Company  y.  Boston  and  Maine  RaiU 
road,  1  Gray,  2(>3.  Notice  to  the  consignee  is  excused  when  he 
cannot  be  found.  Fisk  v.  Newton,  1  Den.  45;  Ostrander  v.  Brown, 
15  Johns.  39. 

The  delivery  of  the  property  of  one  person  to  another  of  a  differ- 
ent  name,  although  by  mistake,  is  evidence  of  the  want  of  com- 
mon and  reasonable  care ;  but  the  delivery  of  property  marked 
with  a  particular  name,  to  a  person  to  whom  that  name  belongs,  is 
not  such  evidence. 

In  Sewett  v.  Bvans  and  Roden  v.  Ryde,  4  Ad.  &  El.  (N.  S.)  626, 
it  is  held  that  the  evidence  of  identity  from  the  similarity  of  names^ 
in  an  action  at  law,  was  prima  facie  sufficient.  In  Cliamblee  v. 
Tarboz,  27  Tex.  139,  it  is  said,  by  Mr.  Justice  Moobe,  that  mere 
^similarity  of  name'' affords  evidence  of  identity.  In  that  oaae 
the  similarity  of  the  given  name  of  a  married  woman,  with  other 
circumstances,  was  sufficient  evidence  to  establish  a  chain  of  title. 
If,  then,  identity  of  name  is  prima  facte  evidence  of  identity  of 
person,  can  the  delivery  to  the  person  thus  identified,  especially 
when   there  were  other   circumstances,   as  the  frequent  inquiry 

*To  the  laroe  effect,  Price  t.  Onoeof^ASyranuA  Rji.  On.  (IK)  N.  T.  218),  10  Am.  Rep.  47B. 
.  Contra:  Dunbar  v.  Boeton  and  Prooidenee  B.  R  Ot.  (110  Miiaa.  2q),  14  ▲m.  Bep.  67tt. 
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ifcboat  the  goods,  possession  of  a  printed  bill  of  lading  therefor^etc^ 
to  support  the  eoncliision>  be  said  to  be  negligence  ?      *      *     * 

Shepherd  &  Oarretty  for  defendant  in  error. 

MooRB,  A.  J.  By  the  contract  upon  which  this  action  was 
brought,  the  plaintiff  in  error  undertook  and  bound  itself,  as  a 
common  carrier,  to  safely  carry  from  the  city  of  Houston,  in  Harris 
county,  and  deliver  at  its  depot,  in  the  town  of  Brenham,  the  goods 
for  the  value  of  which  the  defendant  in  error  brought  this  suit 
'  It  appears  from  the  receipt  given  by  the  forwarding  agent  of 
plaintiff  in  error  at  Gkdveston,  January  12,  1871,  that  the  bales 
and  box  containing  the  goods,  to  recover  the  value  of  which  this 
action  is  brought,  were  marked  ^'B.  Adams,  Brenham,  Texas '' ;  but 
we  cannot  infer  from  the  record  that  the  identity  or  ownership  of 
them  by  defendant  in  error  was  otherwise  disclosed,  or  that  the 
place  of  residence  of  the  consignee  was  known  to  plaintiff  in  error, 
or  its  agents  who  forwarded  or  received  the  goods,  either  at  Bren- 
ham or  Burton,  where  they  were  lost 

The  statement  of  facts  shows  that  on  the  19th  of  January,  1871, 
the  goods  arrived  at  Brenham,  and  were  placed  in  plaintiff's  depot 
at  that  place ;  but  on  a  letter  from  some  one  signing  himself  ^*  B. 
Adams,"  requesting  it,  they  were,  on  the  23d  of  the  same  month, 
forwarded  to  Burton,  where  they  remained  in  plaintiff's  depot  until 
the  16th  of  March,  1871,  when  they  were  delivered  to  Robert 
Adams,  who  receipted  for  them  by  writing  his  name  K.  Adams  in 
plaintiff's  freight  book,  opposite  the  entry  therein  of  said  articleti 
The  Bobert  Adams  to  whom  the  goods  were  delivered  is  shown  to 
have  been  about  Burton  for  a  month  or  two  previous  to  the  delivery 
of  the  goods  to  him,  or  it  may  be  for  that  time  prior  to  their 
arrival  at  Burton  ;  and  he  remained  there  for  several  months  sab- 
sequently.  He  seems  to  have  been  an  ordinary  laborer.  His 
occupation  during  a  part  of  the  time  was  that  of  digging  a  well 
for  one  of  defendant's  agents  or  clerks  at  that  place.  It  is  shown 
that  he  had  frequently  inquired  for  the  goods  previous  to  their 
arrival,  stating  that  they  had  been  shipped  to  Brenham,  but  that  he 
had  requested  defendant's  agent  at  that  place  to  forward  them  to 
Burton. 

Subsequently  to  the  delivery  of  the  goods  to  Robert  Adams,  at 
Burton,  and  probably  a  month  or  two  after  he  had  left 
there,  the  defendant  in  error,  discovering  that  they  had  been  fo^ 
warded,  as  we  may  infer,  by  mistake  of  the  forwarding  agent  of 
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the  Morgan  line  of  steamers  at  Galyeston  (and  who  must  be  regarded 
as  also  defendant's  agent)  to  Brenham,  instead  of  Bremond, 
demanded  them  of  plaintiff  in  error  at  Brenham,  and  also  at  Bar- 
ton, having  previonsly  made  repeated  applications  for  them  at 
Bremond.  Failing,  however,  to  receive  the  goods  at  either  place, 
on  the  6th  of  Febmary,  1873,  he  institated  this  snit. 

Admitting  that  the  mistake  in  freighting  the  goods  to  Brenham,' 
instead  of  Bremond,  cannot  be  imputed' to  defendant,  still  it  can- 
not be  denied  that  defendant  was  bonnd  as  a  common  carrier  to 
deliver  the  goods  in  Brenham  to  the  real  consignee  to  whom  they 
in  fact  belonged,  and  that  the  delivery  of  them  to  any  one  else  was 
a  violation  of  the  contract,  which  entitled  the  owner  to  an  action 
for  their  value.  The  case  of  Winslota  v.  The  Vermont  and  Massa- 
ehuMtts  Railroad  Company,  42  Yt.  700 ;  s.  c,  1  Am.  Bep.  365,  is 
strictly  in  point,  and  fully  sustains  this  proposition. 

It  is  there  said  :  *'  It  has  been  urged,  that  the  defendants  cannot, 
even  as  carriers,  be  held  liable  for  delivering  the  goods  to  the  wrong 
party,  if  they  deliver  them  in  the  customary  manner  and  in  the 
OBual  course  of  business.  We  think  no  such  exception  to  the  com- 
mon-law rule  can  be  made.  The  carrier  is  under  the  same  contract, 
obligation,  or  duty  to  deliver  the  goods  safely  that  ho  is  to  carry 
them  safely.  The  law  fixes  these  duties  upon  the  carrier,  and  he 
cannot  relieve  himself  from  them  by  proving  his  usage.  It  is  true, 
as  urged,  that  it  is  not  as  customary  for  other  carriers,  as  it  is  for 
express  companies,  to  oblige  themselves  to  look  up  the  owner  and 
consignee,  and  deliver  the  goods  to  him  at  his  residence  or  place 
of  business.  But  all  classes  of  common  carriers  are  responsible,  and 
equally  responsible,  for  a  loss  of  the  goods  by  delivery  to  the  wrong 
person.''  And  says  the  court  in  McEntee  v.  The  New  Jersey  Steamboat 
Chmpany,  45  N.  Y.  34;  s.  a,  6  Am.  Bep.  28:  ^'Oommon  carriera 
deliver  property  at  their  peril,  and  must  take  care  that  it  is  deliv- 
ered to  the  right  person;  for  if  the  delivery  be  to  the  wrong  person, 
either  by  an  innocent  mistake  or  through  fraud  of  third  persons,  as 
upon  a  forged  order,  they  will  be  responsible,  and  the  wrongful 
delivery  will  be  treated  as  a  conversion."  Numerous  other  cases  to 
the  like  effect  might  be  easily  cited,  but  it  is  unnecessary.  The 
proposition  is  too  elementary  to  require  it.  Story  on  Bail.,  §§  540, 
543,  545& 

It  certainly  follows,  if  the  carrier  is  guilty  of  a  conyersion  of  the 
goods  by  delivering  them  to  the  wrong  person,  though  he  has  acted 
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in  good  faith  and  with  dae  caution,  he  is  equally  so  when  he  for- 
wards them  from  their  point  of  destination  elsewhere  on  the  order 
of  any  one  but  the  party  to  whom  they  should  have  been  dellTered. 
Stephenson  y.  Harty  13  E.  0.  L.  596.  The  consignee  is  entitled  to 
receive  his  goods  at  the  place  where  the  carrier  undertook  and 
bound  himself  to  deliver  them,  and  is  under  no  obligation  to  seek 
or  demand  them  elsewhere.  Nor  can  he  be  held  bound  by,  or  be 
supposed  to  have  consented  to,  their  improper  shipment  or  delivery 
by  the  carrier,  merely  by  following  them  to  the  point  to  wliich  they 
have  been  improperly  forwarded,  or  by  demanding  them  from  the 
party  to  whom  they  were  wrongfully  dellvei'ed. . 

But  plaintiff  in  error  maintains  that  its  liability  to  defendant  in 
error  as  common  carrier,  in  respect  to  these  goods,  had  ceased  even 
before  they  were  forwarded  to 'Burton;  and  if  not,  it  certainly  had 
before  they  were  delivered  at  Burton  to  Robert  Adams.  In  order 
to  determine  whether  plaintiff  in  error  incurred  any  liability  to  the 
owner  by  forwarding  the  goods  to  Burton  and  delivering  them  after 
their  arrival  there  to  said  Robert  Adams,  it  is  maintained  that 
recourse  must  be  had  to  the  law  applicable  to  warehousemen,  and 
not  to  that  to  which  carriers  are  held  subject  But  let  us  see  if  it 
is  true  that  defendant's  liability  as  carrier  for  the  delivery  of  these 
goods  had  ended  before  they  were  delivered  to  the  pretended  owner 
at  Barton,  or  would  when  they  were  forwarded  from  Brenham. 

When  the  course  of  business  of  the  carrier  is  such  as  will  not 
ordinarily  admit  of  a  personal  delivery  of  the  goods  to  the  consignee, 
there  seems  to  bo  some  conflict  in  the  adjudged  cases  as  to  the 
precise  time  and  circumstances  when  the  liability  of  the  carrier  aa 
such  ceases  and  that  of  warehouseman  begins;  but  whatever  diffi- 
culty may  be  found  in  determining  this  point  at  common  law  or 
in  reconciling  the  different  decisions  regarding  it,  is  eliminated  in 
this  State  by  statute,  by  which  it  is  clearly  and  definitely  deter- 
mined. 

[Omitting  the  statutory  consideration.] 

But  if  defendant's  liability  was  merely  that  of  warehouseman, 
would  the  facts  shown  in  the  record  have  justified  the  forwarding 
of  the  goods  from  Brenham,  or  the  subsequent  delivery  of  them 
to  a  party  in  whom  the  evidence  fails  to  show  any  thing  more 
than  a  mere  pretense  of  right  to  them?  While  a  warehouseman 
may  no  doubt  be  fully  justified  in  many  instances  in  delivering 
freight  to  well-known  and  responsible  business  men  residing  in  the 
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immediate  yicinity  of  the  place  to  whicli  goods  are  sent,  we  think 
there  can  be  no  hesitancy  in  saying  that  it  was  gross  negligence  to 
deliver  goods  of  the  description  and  value  of  these  to  a  man  with- 
out family,  or  settled  place  of  residence,  or  permanent  occupation^ 
who  held  no  receipt  or  bill  of  lading  for  them;  and  this,  too,  in 
the  absence  of  facts  or  circumstances  of  any  kind  tending  to  show 
that  he  either  owned  or  had  any  connection  with  them,  except  his 
statement,  before  the  arrival  of  this  particular  freight,  that  a  lot 
of  freight  belonging  to  him  had  been  shipped  to  Brenham,  and 
that  he  had  ordered  it  forwarded  to  Burton,  and  the  bare  fact  of 
ibe  similarity  of  his  surname  and  the  initial  letter  of  his  Christian 
name,  with  that  of  the  consignee;  and  certainly  nothing  whatever 
is  shown  to  have  warranted  defendant  in  forwarding  the  goods  from 
Burton*  It  does  not  appear  that  defendant's  agent  knew,  or  had 
even  ever  heard,  prior  to  the  receipt  of  his  letter,  that  such  a  per- 
son as  ''  B.  Adams"  was  residing  there,  or  could  rightfully  lay  any 
claim  to  these  goods. 

The  only  remaining  question  is — was  the  action  barred  by  limi- 
tation when  the  suit  was  brought  ?  There  is  no  pretense  that  it , 
was,  unless  defendant  was  guilty  of  a  conversion  of  the  goods  when-j  { 
they  were  forwarded  to  Burton  on  the  order  of  B.  Adams;  but  if  ' 
BO,  certainly  the  statute  would  not  begin  to  run  against  plaintiff 
until  he  had  notice  of  their  conversion,  or  the  lapse  of  time  had 
been  sufficient  to  charge  him  with  notice  of  it.  It  is  not  pretended 
that  plaintiff  is  c.hargeable  with  actual  knowledge  of  the  conversion 
in  time  to  complete  the  bar  before  the  commencement  of  his  suit ; 
and  certainly  we  cannot  say  that  the  mere  lapse  of  time  from  the 
2dd  of  January  to  the  6th  of  February  is  sufficient  to  raise  a  pre- 
sumption that  he  must  have  known  of  the  conversion  of  the  goods, 
which  we  mustMo  before  we  can  reverse  the  judgment  on  this 
ground.  When  actual  knowledge  of  the  conversion  is  not  shown, 
the  statute  cannot  commence  to  run  against  the  consignee  before 
it  was  his  duty  to  apply  for  the  delivery  of  the  goods.  The  time 
within  which  the  owner  is  bound  to  apply  for  or  demand  them  evi- 
dently depends  npon  the  terms  of  the  contract  under  which  they 
were  freighted,  the  usual  length  of  time  required  to  transport 
freight  from  the  place  of  delivery  to  its  point  of  destination,  the 
reasonable  course  of  business  at  the  place  of  its  delivery,  and  other 
attending  circumstances.  These  facts  and  circumstances,  however, 
were  not  developed  or  exhibited  npon  the  trial,  as  they  should 
Vol.  XXX  — 16 
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have  been,  by  defendant,  upon  whom  the  aflBrmatiye  of  this  iasat 
rested.    Whatever,  therefore,  may  be  the  real  facts,  the  evidenos 
before  them  wonld  not  have  warranted  the  jury  in  finding  the 
action  barred. 
There  is  no  error  in  the  judgment,  and  it  is  therefore 

Affirm§d^ 


Lacobtb  v.  Dufpt. 

(49Tez.Tffir.) 
Mamdamui — for  afflee — »uUf&r,n&t  triable  e^fUr  term  of  ojke  hoe  expired. 

A  suit  for  mandamus  for  an  office  will  not  be  determined  after  the  leimef 

the  office  haa  expired. 

QTTIT  for  mandamus.    The  opinion  states  the  facts. 

«71  P.  Simpson,  for  appellant 
Waelder  £  Upson,  for  appellee. 

BoBBRTS,  0.  J.  This  is  a  suit  for  mandamus,  instituted  in  the 
District  Court  on  the  24th  of  January,  1874,  there  tried,  and  the  ap- 
peal therefrom  filed  in  this  court  on  the  8th  of  June,  1874  The 
object  of  the  suit  was  to  hare  determined  whether  James  Duffy, 
having  been  elected  county  treasurer  in  November,  1872,  held  the 
office  two  years  from  that  time,  or  only  one  year,  and  until  J.  B 
Lacoste  was  elected  to  the  same  office  at  the  general  election  held 
on  the  2d  of  December,  1873,  the  term  of  said  office,  as  pre- 
scribed by  law,  being  two  years,  and  the  office  having  been  created 
and  made  elective  by  statute. 

From  some  cause  not  now  known,  the  case  was  not  determined 
at  the  term  of  this  court  to  which  it  was  returned,  although  good 
briefs  were  filed  on  both  sides.  It  would  then  have  involved  a 
practical  question;  and  it  is  to  be  regretted  that  it  was  not  then 
decided.  It  was  not  reached  in  its  order  of  filing  on  the  docket 
until  the  last  term  of  the  court,  when  it  was  referred  back  to  coun- 
sel, to  learn  from  them  whether  or  not  it  was  considered  important 
to  the  parties  to  have  the  question  of  law  investigated  and  decided 
by  the  court;  and  there  being  nothing  further  proposed  by  counsel, 
it  is  presumed  that  the  case  now  is  regarded  as  involving  nothing 
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Bore  than  the  oost»  as  the  term  of  Qffioe  has  long  since  expired; 
and  it  the  jadgment  should  be  reversedy  there  conld  be  no  judgment 
rendered  now  to  put  J.  B.  Lacoste  into  the  oflBoe,  and  that  is 
ordinarily  a  good  reason  for  not  rendering  a  judgment  High  on 
Sz.  BeuL,  §  14 ;  Bassett  y.  School  Directors^  9  La.  Ann.  513. 

This  is  especially  the  case  in  mandamus  and  informatioii  in  the 
natare  of  a  quo  toarranto  for  an  office  the  term  of  Which  has  expired. 
High  on  Ex.  Bern.,  §  633 ;  Morris  v.  Underwood,  19  Ga.559 ;  Poo- 
ph  ▼.  Sweeiing,  %  Johns.  184 ;  People  v.  Sartwett,  l:d  Mich.  508. 
Supreme  Courts  have  sometimes  decided  such  a  question  merely 
with  reference  to  the  cost    Sheeis  v.  Baldtoin,  12  Ohio,  180. 

It  has  not  been  customary  in  this  court  to  decide  questions  of 
importance  after  t^eir  decision  has  become  useless,  merely  to  ascer- 
tain who  is  liable  for  the  cost.  The  amount  of  business  of  practi- 
eal  importance  would  forbid  that  the  time  of  the  court  should  be 
80  occupied. 

As  the  condition  of  the  case  is  now  such  that  the  court  could  not 

lender  an  effective  judgment  upon  its  reversal,  the  case  is  dismissed. 

See  OordoH  v.  Ihe  Staie,  47  Tex.  20& 

Diimiseod. 
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Wabbikeb  t.  Stats. 

(8  Tax.  Ct.  App.  IM.) 
Chimnal  Law — Hnce  in  Jsapardif. 

On  a  trial  for  aggravated  assault  the  defendant  pleaded  a  former  oonvietloi 
beforea  jaatioeof  the  peace.  It  appeared  that  the  Justice  acted  withoot 
affldaTit  or  warrant,  that  no  witnesses  were  examined,  and  that  defendist 
pleaded  gnilt^r  of  simple  assaalt.    BM  no  bar. 

€ONyiGTION  of  aggravated  assaalt    The  opinion  states  the 
case. 

No  brief  for  appellant. 

Oeorge  McCormick,  assistant  attorney-general,  for  the  State. 

Winkler,  J.  The  appellant  was  indicted  for  an  assault  with 
intent  to  murder  one  B.  A.  Atwood.  On  the  trial  the  counsel 
representing  the  State  declined  to  prosecute  for  any  higher  grade 
of  offense  than  an  aggravated  assaalt,  and  the  judge,  in  his  charge, 
withdrew  from  the  jury  the  consideration  of  the  charge  for  intent 
to  murder,  and  confined  the  jury  to  the  consideration  of  the  case  as 
for  aggravated  assaalt  and  simple  assault  and  assault  and  battery. 

The  defendant,  besides  the  plea  of  not  guilty,  pleaded  a  former 
conviction  for  the  same  offense,  which  was  submitted  to  the  oon- 
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•moderation  of   the  jury,  in  connection  with  the  plea  of  not  guilty, 
under  the  instructions  from  the  judge. 

In  support  of  the  plea  of  former  conviction  the  defendant  read- 
in  .evidence  a  certified  copy  of  the  judgment  of  the  justice  of  the 
peace,  which  shows  that  at  a  special  term  of  the  justice's  court  the 
following  entry  was  made:  '^  Now  on  this  day  comes  J.  O.  Warriner, 
defendant  in  the  above  case,  and  pleads  guilty  to  a  simple  assault 
and  battery  on  the  body  of  B.  A.  At  wood,  on  the  31st  day  of  Jan- 
nary,  A.  D.  1876,  and  waives  a  jury  and  demands  a  trial;  where- 
npon,  after  heiirihg  a  statement,  it  is  the  order  and  decree  of  the- 
court  that  the  State  of  Texas  do  have  and  recover  as  a  fine  the  sum 
of  two  and  fifty  one-hnndredths  dollars,  and  all  costs  of  suit;, 
for  which  execution  may  issue."  Dated  and  signed  by  the  justice 
of  the  peace. 

It  was  shown  on  the  trial  in  the  District  Court  that  no  affidavit 
had  been  filed  or  warrant  of  arrest  issued,  or  any  evidence  heard 
before  the  justice  of  the  peace,  except  as  shown  by  the  judgment 
above  set  out 

The  justice  of  the  peace,  in  the  absence  of  an  affidavit  and  war- 
rant, and  of  an  examination  of  the  case,  could  not  oust  the  Dis- 
trict Court  of  its  jurisdiction  to  try  the  accused  for  an  offense  of 
higher  grade  than  that  to  which  the  defendant  had  pleaded  guilty;, 
nor  could  the  defendant,  by  waiving  an  examination  into  the  cir- 
camstances  under  which  the  assault  and  battery  was  committed, 
screen  himself  by  submitting  to  a  nominal  fine,  and  avoid  the 
legitimate  consequences  of  his  acts  according  to  the  degree  of 
aggravation  or  mitigation  shown  by  the  evidence.  Norton  v.  The- 
Sate,  14  Tex.  387;   Wilson  v.  The  State,  6  id,  247. 

The  following  quotation  from  Bishop's  Criminal  Law  is  applica- 
ble to  the  case  under  consideration: 

"  But  sometimes  a  man,  conscious  of  guilt,  procures  a  proceedings 
against  himself,  and  suffers  a  slight  punishment,  thinking  thereby 
to  bar  a  proeeontion  carried  on  in  good  faith.  In  such  a  case,  if 
the  first  prosecution  is  really  managed  by  himself,  either  directly^ 
or  through  the  agency  of  another,  he  is,  while  thus  holding  his 
&te  in  his  own  hand,  in  no  jeopardy;  the  plaintiff  State  is  no- 
party  in  fact,  but  only  such  in  name ;  the  judge  is  imposed  on, 
indeed,  yet  in  point  of  law  he  adjudicates  nothing.  'AH 
is  a  mere  puppet-show,  and  every  wire  moved  by  the  defendant 
himself.'    The  judgment^  therefore,  is  a  nullity,  and  is  no  bar  to: 
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a  real  prosecution."    This  authority  is  supported  by  a  number  o( 
decisions.    1  Bishop's  Or.  Law,  §  862. 
There  being  no  error  in  the  judgment^  it  is  affirmed. 


TlvTXT  V.  State. 

(8  Tex.  Ct.  App.  no 

OrimSnallaw — dUlurbing  reUgitnu  wmrMp, 

Cneklng  and  eating  nnts  daring  a  religiouB  servioe  ma^r  be  a  dlstarbanee  ol 

religions  worship. 

CONVICTION  of  disturbance  of   religious  worship.    WitnesM 
testified  that  the  defendants'  conduct  disturbed  them  in  tbe 
meeting.    The  opinion  states  the  other  facts. 

T.  D.  Montrose,  for  appellants,  cited  Pasc.  Dig.,  art.  19H  8064; 
also,  1  Bish.  Or.  Law,  §  345. 

George  McOormick,  assistant  attorney-general,  for  the  State. 

Whitb,  J.  The  five  appellants  in  this  case  were  tried  apon 
information  in  the  Oounty  Court  of  Hunt  county,  for  distnrhuioe 
of  religions  worship.  The  disturbance  consisted  in  crackings  pick- 
ing out  and  eating  pecans  in  the  church  during  the  services.  Tbs 
jury  found  them  guilty  and  fined  them  each  $25,  and  judgment 
was  so  rendered.  There  is  nothing  in  the  record  of  which  they 
have  any  just  ground  of  complaint  Under  the  proof  we  think  the 
jury  found  rightly,  and  that  the  judgment  is,  in  erery  respect, 

correct.     It  is,  therefore,  in  all  things  affirmed. 

Affirmed 


Speidek  y.  Statb. 

(8  Tex.  Ot.  App.  U6.) 

OHminal  law — burglary  —  decaying  into  eommieeian  4f. 

Abaaker«  saspeeting  defendant  of  an  intention  of  robbing  his  bank,emploTrf 
deteetiTes  to  act  as  decoys  and  induce  him  to  enter  the  bank,  with  intent  U 
rob  It.  ffeldf  that  the  defendant  could  not  be  conTicted  of  burglary  thei» 
for,  the  consent  of  the  detectivea  being  the  consent  of  their  employer.  (Af 
naU,p.  12».) 
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n  ONVICTION  of  burglary.    The  opinion  states  the  facta. 

Thunnond,  WiUard  d  FhMi&r,  for  appellant 

Omrge  MeCormick,  assistant  attorney-general,  for  the  State. 

Whitb,  J.  [Omitting  minor  questions.]  3.  The  last,  and»  in 
our  estimation^  the  most  important  proposition  to  be  considered  is 
whether  or  not  the  evidence  is  sufficient  to  warrant  the  verdict  and 
judgment  when  applied  to  the  law  applicable  to  the  case.  AM 
disclosed  in  the  record,  the  facts  are  substantially  as  follows: 

Pinkerton's  detective  agency,  at  Chicago,  Illinois,  obtained  by 
some  means  a  number  of  letters  and  postal  cards  written  by  the 
defendant  from  Dallas  to  a  friend  in  Chicago,  urging  him  to  come 
to  Dallas  and  join  him  in  breaking  into  and  robbing  some  of  the 
banks  in  the  latter  city.  It  appears  that  Pinkerton.  forwarded! 
thoee  letters  to  John  Kerr,  a  banker  of  Dallas,  who  immediately 
called  a  meeting  of  the  bankers  of  the  city,  and  submitted  the 
matter  to  them.  The  result  of  this  meeting  was  that  the  bankers 
requested  Pinkerton  to  send  a  detective  to  Dallas  to  work  up  the 
case.  Deroso,  a  sergeant  of  Pinkerton's  force,  came,  and,  after  an 
iutenriew  with  the  bankers,  sent  back  to  Chicago  for  Wood  and 
MoOoire,  two  detective  aids,  who  were  to  represent  themselves  id 
the  defendant  as  professional  burglars,  and  induce  him  to  enter  some* 
bank  building  in  the  night-time,  when  they  would  procure  his  arrest. 

After  the  arrival  of  Wood  and  McGuire,  they  set  to  work  to 
esny  out  this  plan,  keeping  iti  constant  communication  with 
Deroeo,  and  through  him  with  the  bankers,  who  were  kept  con- 
stantly informed  as  to  the  plans  and  movements  of  the  parties.' 
Finally  it  was  agreed  on  all  hands  that  the  banking-house  of 
Adams  ft  Leonard  should  be  broken  into  on  Sunday  night 
Adams  ft  Leonard  agreed  to  the  arrangement,  and  the  detectives 
were  in  the  adventure,  wotking  in  their  employ. 

Pursuant  to  the  plan  agreed  upon,  Deroso,  Hereford,  a  deputy* 
sheriff  of  Dallas  county,  a  Mr.  Mixon,  United  3tates  deputy* 
marshal,  and  another  party,  entered  and  took  possession  of  the 
bank  during  the  day-tinie,  about  two  or  three  o'clock  on  Sunday, 
to  remain  therein  until  the  burglary  was  effected  and  the  defendant 
was  arrested.  About  one  o'clock  at  night  the  bock  door  of  the  bank 
was  forced  open  by  the  two  detectives,  Wood  and  McOuire,  who  came 
in,  qpoke  to  thi  concealed  parties,  and  went  into  the  vault ;  when,' 
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quent  coDsent  of  the  irerohants  and  ocM>peratlon  of  the  deteotive  in  the  entry  of  the 
\tore,  unleu  the  merohants  or  the  deteotlre  sugirested  the  offense  or  originated  the 
crimioal  Intent  or  agreement.    Distinguishing  the  principal  oase. 

In  Sandtn  ▼.  State,  the  Supreme  Gourt  of  Tennessee  very  recently  pssasd  on  a  stmUsr 
<|UeBtlon.— The  prosecutor  was  Informed  that  the  defendants  were  oomlng  to  his 
smoke-house  en  a  speoUled  night  to  steal  his  meat,and  he  and  others  oonoealed  thsm- 
selTss  nearby  to  watch;  the  smoke-house  door  was  opened,  and  the  house  entered, 
when  Immediately  the  parties  on  watch  closed  in  and  arrested  one  of  the  defendants 
In  the  smoke-house,  and  afterward  the  other.  It  was  claimed  that  what  was  dons 
was  by  the  consent  of  the  prosecutor,  In  pursuance  of  a  plot  arranged  between  htm 
and  one  Ellison.  Held^  that  a  charge  that  if  the  breaking  of  the  house,  or  the  mnovsl 
of  the  meat  was  the  act  of  Ellison,  and  with  the  consent  of  the  prosecutor,  and  the 
defendants  only  aided  and  abetted  Ellison,  they  would  not  be  guilty,  but  if  the  plaa 
or  plot  was  only  to  detect  the  crime,  and  not  bring  it  about,  the  prisoners  would  bt 
guilty,  if  In  fact  they  feloniously  broke  and  entered,  or  with  a  felonious  intent,  end 
without  the  owner's  consent,  removed  any  part  of  the  meat,  was  n  X  error.  A  msa 
may  direct  a  servant  to  appear  to  encourage  the  design  of  the  thieves,  and  to  lead  then 
on  till  the  offense  is  complete,  so  long  ss  he  did  not  induce  the  original  Intent, 
but  only  provided  for  Its  discovery  after  it  was  formed.  If  a  man  is  suspected  of  sn 
intent  to  steal,  and  another,  to  try  him,  leaves  property  in  his  way,  which  he  takes, 
he  is  guilty  of  larceny.  But  It  would  not  be  the  case,  if  the  master  had  directed  Um 
servant  to  deliver  the  property  to  the  thief.  Instead  of  directing  him  to  furnish  fselll- 
tles  for  his  arriving  at  the  place  where  It  was  kept.  Citing  Dodge  v.  BriUain,  Melf^ 
84 ;  Kemp  v.  State^  11  Humph.  380. 

In  StcUe  V.  Jamen,  22  Kans.  486,  a  detective  having  disclosed  to  the  police  the  pisee 
of  an  Intended  burglary,  the  proprietor  of  the  building,  upon  the  direction  of  the  police, 
left  the  rear  door,  usually  locked  and  barred,  unfastened,  but  closed,  and  in  the  oiidit 
the  defendant,  with  the  detective,  entered  that  door,  the  defendant  lifting  the  latch 
and  opening  It,  and  were  arrested  by  the  police  and  the  proprietor,  who  were  lying  In 
wait  Inside.  Held,  that  a  refusal  to  Instruct  that  this  was  not  burglary,  and  leavtag  ft 
to  the  jury  whether  the  proprietor  consented,  was  not  error. 

The  Michigan  Supreme  Court,  on  the  subject  of  decoying  persons  Into  crime,  in 
Saunden  v.  People,  88  Mich.  218,  make  the  following  wise  observations:  **  Where  a  per- 
son contemplating  the  commission  of  an  offense  approaches  an  officer  of  the  law  sod 
asks  his  assistance,  It  would  seem  to  be  the  duty  of  the  latter,  according  to  the  plalneit 
principles  of  duty  and  justice,  to  decline  to  render  such  assistance,  and  to  take  soch 
steps  as  would  be  likely  to  prevent  the  commission  of  the  offense,  and  tend  to  the 
elevation  and  Improvement  of  the  would-be  criminal,  rather  than  to  his  farther  d^ 
basement.  8ome  courts  have  gone  a  great  way  In  giving  encouragement  to  detectlvH 
In  some  very  questionable  methods  adopted  by  them  to  discover  the  guilt  of  ortm- 
Inals;  but  they  have  not  yet  gone  so  far,  and  I  trust  never  will,  as  to  lend  sld  sod 
encouragement  to  officers  who  may,  under  a  mistaken  sense  of  duty,  encoursffe  sod 
assist  parties  to  commit  crime.  In  order  that  they  may  arrest  and  have  them  puolsbed 
for  so  doing.  The  mere  fact  that  the  person  contemplating  the  commission  of  a  crime 
is  supposed  to  be  an  old  offender  can  be  no  excuse,  much  less  a  jnstittcatlon  for  the 
course  adopted  and  pursued  in  this  oase.  If  such  were  the  fact,  then  the  greater  res^ 
son  would  seem  to  exist  why  he  should  not  be  actively  assisted  and  encouraged  Intbe 
commission  of  a  new  offense  which  could  In  no  why  lead  to  throw  light  upon  his  psii 
Iniquities,  or  aid  In  punishing  him  therefor,  as  the  law  does  not  contemplate  or  allow 
the  conviction  and  punishment  of  parties  on  account  of  their  (reneral  bad  or  criroiosl 
conduct.  Irrespective  of  their  guilt  or  Innocence  of  the  particular  oflense  charged  sod 
for  which  they  are  being  tried.  Human  nature  Is  frail  enough  at  best,  and  requtasi 
no  encouragement  In  wrong-doing.  If  we  cannot  assist  another  and  prevent  hlffl 
from  violating  the  laws  of  the  land,  west  least  should  abstain  from  any  active  efforti 
In  the  way  of  leading  him  Into  temptation.  Desire  to  commit  crime  and  opportonttiei 
for  the  commission  thereof  would  seem  sufficiently  general  and  numerous,  and  se 
special  efforts  would  seem  necessary  In  the  way  of  encouragement  or  asslstsiioe  la 
that  direction." 
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(8  Tex  Ct.  App.  9880 

OrinUnai  iato  —  ecTMtutional  law  —  mito^getuUilon, 

A  itetiita  making  it  felony  for  a  white  person  to  marry  a  negro  or  a  penon  of 
blood  im  not  in  conflict  witli  the  Federal  Gonstitation.* 


CONYIOTION  of  unlawful  marriage.     The  opinion  states  the 
factB. 

F.  cT*.  McCbrd,  for  appellant. 

Owrge  McOormick,  assistant  attorney-general,  for  the  State. 

Ector,  P.  J.  The  indictment  in  this  case  charges  that  on  March 
18,  A.  D.  1875,  in  the  county  of  Oregg  and  State  aforesaid,  one 
Charles  Frasher,  late  of  the  said  county,  being  then  and  there  a 
white  man,  did  then  and  there  unlawfully,  knowingly,  and  feloni- 
ously marry  a  negro,  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
State. 

The  indictment  is  based  upon  article  386  of  our  Criminal  Code 
(Ptac  Dig.,  art.  2016),  which  reads  as  follows: 

''Art  2016.  If  any  white  person  shall,  within  this  State,  know- 
ingly marry  a  negro  or  a  person  of  mixed  blood  descended  from 
negro  ancestry  to  the  third  generation  inclusive,  though  one  an- 
cestor of  each  generation  may  have  been  a  white  person,  or  having 
80  married  in  or  out  of  the  State,  shall  continue  within  this  State 
to  cohabit  with  such  negro  or  such  descendant  of  a  negro,  he  or  she 
shall  be  punished  by  confinement  in  the  penitentiary  not  less  than 
two  nor  more  than  five  years/' 

The  defendant  was  tried  at  the  July  term,  1877,  of  the  District 
€onrt  of  Oregg  county,  and  was  convicted,  and  his  punishment 
assessed  at  four  years'  confinement  in  the  penitentiary. 

The  counsel  for  the  defendant  insists  that  the  act  of  1858,  under 
which  this  prosecution  was  had,  is  in  confiict  with  the  14th  and 
15th  amendments  of  the  Constitution  of  the  United  States  and  the 


*8ee,  to  same  effect,  Qrten  y.  JStaU  (8S  Ala.  190),  28  Am.  Bep. 
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first  section  of  the  Oivil  Bights  Bill ;  that  the  statate  prohibiting 
SQch  marriages  was  passed  in  the  interest  of  sla?ery,  before  that 
institution  was  abolished,  and  when  the  negro  was  not  a  citizen  of 
the  United  States;  and  that  it  cannot  be  enforced,  because  it 
prescribes  a  penalty  to  be  inflicted  upon  the  white  person  alone. 

The  first  question,  then,  presented  for  the  consideration  of  this 
oonrt  is,  whether  the  positions  assumed,  as  above  stated,  by  the  de- 
fendant's counsel,  or  any  one  of  them,  are  correct  We  are  not 
unmindful  of  the  importance  of  the  questions  mvolyed,  andhavB 
given  them  our  most  careful  and  thoughtful  consideration.  No 
question  more  important  in  its  consequences,  or  more  profoundly 
interesting  to  the  people  of  this  country,  has  ever  been,  before  this 
court.  The  Ist  and  5th  sections  of  the  14th  amendment  to  the 
Oonstitution  are  in  these  words : 

'^Sec.  1.  All  persons  born  or  naturalized  in  the  United  States  and 
subject  to  the  jurisdiction  thereof  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside.  No  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunitiesof 
citizens  of  the  United  States  ;  nor  shall  any  State  deprive  any  per- 
son of  life,  liberty,  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  law.'* 

'^  Sec.  5.  The  Congress  shall  have  power  to  enforce  by  appro- 
priate legislation  the  provisions  of  this  article.'' 

XVth  Amendment:  **  1.  The  right  of  the  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged  by  the  United  States, 
or  by  any  State,  on  account  of  race,  color  or  previous  condition  of 
servitude. 

*^  2.  The  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation." 

It  is  evident  that  the  15th  amendment  has  no  application  or 
bearing  whatever  upon  the  question  at  issue. 

The  14th  amendment  contains  four  separate  and  distinct  propo- 
sitions. First,  it  confers  the  nght  of  citizenship  upon  all  persons 
born  or  naturalized  in  the  United  States,  and  who  are  subject  to 
the  jurisdiction  thereof ;  second,  it  declares  that  no  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  piivileges  or  im« 
munities  of  citizens  of  the  United  States;  third,  it  prohibits  any 
State  from  depriving  any  citizen  of  life,  liberty,  or  property,  with« 
out  due  process  of  law;  fourth,  it  provides  that  no  State  shall  deny 


TYLEB  TBBM,  1877,  133 

Fnsher  ▼.  State. 

to  any  penon  within  its  jurisdiotion  the  equal  protection  of  the 
hw. 

In  placing  a  constmction  upon  a  OouBtitution,  or  any  clanse  or 
part  thereof,  a  court  should  look  to  the  history  of  the  times^  and 
exanune  the  state  of  things  existing  when  the  Oonstitution  or  any 
part  thereof  was  framed  and  adopted,  to  ascertain  the  old  law,  the 
miichief  and  the  remedy.  The  court  should  also  look  to  the  nature 
and  objects  of  the  particular  powers,  duties  and  rights  in  question, 
with  all  the  lights  and  aids  of  contemporary  history,  and  give  to 
the  words  of  each  provision  just  such  operation  and  force,  consistent 
with  their  legitimate  meaning,  as  will  fairly  secure  the  end  pro- 
posed. Kenddtt  v.  The  United  States,  12  Pet  524;  Prigg  t.  Th§ 
CommanweaUht  16  id.  539. 

In  the  Sbnighter'hause  cases  the  Supreme  Oourt  of  the  United 
States,  in  referring  to  the  13th,  14th  and  15th  amendments  of  the 
Gonstitntion,  say:  ^^An  examination  of  the  history  of  the  causes 
which  led  to  the  adoption  of  those  amendments,  and  of  the  amend- 
ments themselyes,  demonstrates  that  the  main  purpose  of  all  the 
three  last  amendments  was  the  freedom  of  the  African  race,  the 
security  and  perpetuation  of  that  freedom,  and  their  protection 
from  the  oppression  of  the  white  men  who  had  formerly  held  them 
in  Blavery.  In  giving  construction  to  any  of  these  articles  it  is  neo- 
eisary  to  keep  this  main  purpose  in  view,  though  the  letter  and 
spirit  of  these  articles  must  apply  to  cases  coming  within  their 
purview,  whether  the  party  concerned  be  of  African  descent  or 
not" 

We  will  now  proceed  briefly  to  construe  the  first  section  of  the 
14th  amendment  The  first  clause  of  this  amendment  reads: 
*'  All  persons  bom  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside."  This  clause  declares  and  deter- 
mines who  are  citizens  of  the  United  States,  and  how  their  citizen- 
ship is  created.  Before  its  enactment  there  had  been  much 
diversity  of  opinion  among  jurists  and  statesmen  whether  there 
was  any  citizenship  independent  of  that  of  State  citizenship,  and,  if 
any  existed,  as  to  the  manner  in  which  it  originated.  To  remove 
this  difficulty,  primarily,  and  to  establish  a  clear  and  comprehen- 
sive definition  of  citizenship,  and  to  declare  what  should  constitute 
citizenship  of  the  United  .States,  and  also  citizenship  of  a  State, 
the  first  olanse  of  the  first  section  was  framed. 


134  TEXAS, 

Fraaher  v.  State. 


It  clearly  recognizes  the  distinction  between  citizenship  of  the 
United  States  and  citizenship  of  a  State.  A  person  mast  reside 
within  a  State  to  make  him  a  citizen  of  it  ■  He  must  be  bom  or 
naturalized  in  the  United  States  to  be  a  citizen  of  the  Union*  The 
Supreme  Court  of  the  United  States,  in  construing  this  clause,  say: 
''That  its  main  purpose  was  to  establish  the  citizenship  of  the 
negro  can  admit  of  no  doubt.  The  phrase  '  subject  to  its  juriadio- 
tion  *  was  intended  to  exclude  from  its  operation  children  of  minis- 
ters, consuls  and  citizens  or  subjects  of  foreign  States,  bom  within 
the  United  States.''    SlaugJUer-house  cases,  16  Wall  36. 

The  language  of  the  second  clause  of  the  section  under  consider- 
ation is:  ''No  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States." 

The  first  mention  of  the  words  "privileges  or  immunities"  is 
found  in  the  fourth  of  the  articles  of  the  old  Confederation.  la 
the  Constitution  of  the  United  States,  which  superseded  the  Arti- 
cles of  Confederation,  we  find  in  section  2  of  the  fourth  article  the 
following  words:  "The  citizens  of  each  State  shall  be  entitled  to 
all  the  privileges  and  immunities  of  the'  citizens  of  the  seyeral 
States.''    This  clause  of  the  Constitution  has  been  construed. 

The  first  and  leading  case  on  the  subject  is  that  of  CorfiM  v. 
Ooryelly  decided  by  Justice  Washinoton  in  the  Circuit  Court  for 
the  District  of  Pennsylvania  in  1832.  "  The  inquiry,"  he  says, 
''is,  what  are  the  privileges  and  immunities  of  citizens  of  the  sev- 
eral States?  We  feel  no  hesitation  in  confining  these  expressions 
to  those  privileges  and  immunities  which  are  fundamental;  which 
belong  of  right  to  the  citizens  of  all  free  governments,  and  which 
have  at  all  times  been  enjoyed  by  citizens  of  the  ^several  States 
which  compose  this  Union,  from  the  time  of  their  becoming  free, 
independent  and  sovereign.  What  these  fundamental  principles 
are,  it  would  be  more  tedious  than  difficult  to  enumerate.  They 
may  all,  however,  bo  comprehended  under  the  following  general 
heads:  Protection  by  the  government,  with  the  right  to  acquire 
Slid  possess  property  of  every  kind,  and  to  pursue  and  obtain  hap- 
piness and  safety,  subject,  nevertheless,  to  such  restraints  as  the 
government  may  generally  prescribe  for  the  general  good  of  the 
whole."     Coffield  v.  CorysH,  4  Wash,  C.  C.  380. 

This  definition  of  the  privileges  and  immunities  of  the  citizens 
of  the  States  is  adopted  in  the  main  by  the  Supreme  Court  of  ths 
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United  States  in  the  case  of  Ward  v.  The  State  of  Maryland,  13 
Wall  4a0.     See,  also,  Paul  y.  Virginia^  8  id.  180. 

This  clause  under  consideration  did  not  profess  to  control  the 
power  of  the  State  governments  oyer  the  rights  of  their  own  citi- 
lens.  Its  intent  and  purpose  was  to  declare  to  the  several  States 
that  whatever  those  rights,  as  you  grant  or  establish  them  to  your 
own  citizens,  or  as  you  limit  or  qualify  them,  or  impose  restrictions 
on  their  exercise,  the  same,  neither  more  nor  less,  shall  be  the 
measure  of  the  rights  of  citizens  of  the  other  States,  within  your 
jurisdiction.  It  was  never  the  purpose  of  the  14th  amendment,  by 
the  simple  declaration  that  no  State  should  make  or  enforce  any 
law  which  shall  abridge  the  privileges  and  immunities  of  the  citi- 
zens of  the  United  States,  to  transfer  the  security  and  protection 
of  all  the  civil  rights  embraced  within  the  entire  dominion  of  privi* 
leges  and  immunities  of  citizens  of  the  States  from  the  States  to 
the  Federal  government.     Craiidall  v.  Nevada^  6  Wall.  36. 

It  may  be  said  that  the  cases  cited  were  decided  before  the  pass- 
age of  the  14th  amendment  to  the  Federal  Constitution.  The 
Supreme  Oourt  of  the  United  States,  since  the  passage  of  the  14th 
amendment,  have  had  occasion  to  construe  this  clause.  The  fol- 
lowing extract  is  taken  from  the  opinion  of  the  court : 

'*  Was  it  the  purpose  of  the  14th  amendment,  by  the  simple  dec- 
laration that  no  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  and  immunities  of  citizens  of  the  United 
States,  to  transfer  the  security  and  protection  of  all  the  civil  rights 
which  we  have  mentioned  from  the  States  to  the  Federal  govern- 
ment ?  And  when  it  is  declared  that  Congress  shall  have  the  power 
to  enforce  that  article,  was  it  intended  to  bring  within  the  power  of 
Congress  the  entire  domain  of  civil  rights  heretofore  belonging  ex- 
clusively to  the  States  P 

''All  this  and  more  must  follow,  if  the  proposition  of  the  plain  t- 
ilb  in  error  be  sound.  For  not  only  are  these  rights  subject  to 
the  control  of  Congress  whenever  in  its  discretion  any  of  them  are 
supposed  to  be  abridged  by  State  legislation,  but  that  body  may 
also  pass  laws  in  advance,  limiting  and  restricting  the  exercise  of 
legislative  power  by  the  States,  in  their  most  ordinary  and  usual 
functions,  as  in  its  judgment  it  may  think  proper  on  all  such  sub- 
jects. And  still  further,  such  a  construction,  followed  by  the  re- 
versal of  the  judgment  of  the  Supreme  Court  of  Louisiana  in  these 
would  constitute  this  court  a  perpetual  censor  upon  all  legis* 
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httion  of  the  States  on  the  civil  rights  of  their  own  citizens,  with 
authority  to  nullify  such  as  it  did  not  approve  as  consistent  with 
tliose  rights  as  they  existed  at  the  time  of  the  adoption  of  this 
amendment.  The  argument,  we  admit,  is  not  always  the  most 
conclusive  which  is  drawn  from  the  consequences  urged  against  the 
adoption  of  a  particular  construction  of  the  instrument. 
,  '*  But  when,  as  in  the  case  before  us,  the  consequences  are  so  seri- 
ous, so  far-reaching  and  pervading,  so  great  a  departure  from  the 
9tructure  and  spirit  of  our  institutions;  when  the  effect  is  to  fetter 
Itnd  degrade  the  State  governments  by  subjecting  them  to  the  con- 
trol of  Congress,  in  the  exercise  of  powers  heretofore  universally 
conceded  to  them  of  the  most  oruinarv  and  fundamental  character; 
when,  in  f  act^  it  radically  changes  the  whole  theory  of  the  rcI:;tioub 
of  the  State  and  Federal  government  to  each  other,  and  of  both 
these  governments  to  the  people,  the  argument  has  a  force  that  is 
irresistible,  in  the  absence  of  language  which  expresses  such  a  pur- 
pose too  clearly  to  admit  of  doubt 
'^We  are  convinced  that  no  such  results  were  intended  bvthe 

m 

Congress  which  proposed  these  amendments,  nor  by  the  legislatures 
of  the  States  which  ratified  them."     16  Wall.  36. 

Again,  in  the  case  of  Mifwr  v.  Happeraett,  the  same  court  held 
'^that  the  14th  amendment  of  the  Constitution  of  the  United 
States  does  not  add  to  the  '  privileges  or  immunities '  of  citijseiu, 
but  only  furnishes  additional  protection  for  the  privileges,  etc., 
akeady  existing."    21  Wall.  162. 

The  third  clause  of  the  section  is  as  follows:  *^Nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property  without  dae 
process  of  law."  ^*  Due  process  of  law"  is  the  application  of  the 
law  as  it  exists,  in  the  fair  and  regular  course  of  administrative 
procedure. 

The  fourth  clause  of  the  14th  amendment  is:  '^Nor  shall 
any  State  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  law."  This  clause  was  added  in  the  abundance  of 
caution,  for  it  provides  in  express  terms  what  was  the  fair,  logical 
and  just  implication  fronr  what  had  preceded  it,  and  that  was  that 
persons  made  citizens  by  the  amendment  should  be  protected  by 
the  laws  in  the  same  manner  and  to  the  same  extent  that  white 
citizens  were  protected. 

In  the  Slaughter-hcmse  cases,  16  Wall.  36,  the  Supreme  Court  of 
the  United  States  say:  ''We  doubt  very  much  whether  any  acti<m 
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of  A  State  not  directed  by  way  of  discrimination  against  tho  negroes 
•8  a  class,  or  on  acconnt  of  their  race,  will  ever  be  held  to  come 
within  the  punriew  of  this  provision.  It  is  so  clearly  a  provision 
for  that  race  and  that  emergency,  that  a  strong  case  would  bo  nee- 
essaiy  for  its  application  to  any  other/' 

It  is  urged  that  the  Civil  Rights  Bill  has  abrogated  the  section  of 
onr  statute  under  which  the  indictment  in  this  cause  was  found. 
The  first  section  of  the  Civil  Rights  Bjll  is  in  these  words:  '^  That 
all  persons  bom  in  the  United  States,  and  not  subject  to  any  for* 
eign  power,  excluding  Indians  not  tased,  are  hereby  declared  to  be 
citixeos  of  the  United  States;  and  that  such  citizens,  of  every  race 
and  color,  without  regard  to  any  previous  condition  of  slavery,  or 
involuntary  servitude,  except  as  a  punishment  for  crime  whereof 
the  party  shall  have  been  duly  convicted,  shall  have  the  same  right 
in  every  State  and  Territory  in  the  United  States,  to  make  and 
enforce  contracts,  to  sue,  be  parties,  and  give  evidence,  to  inherit, 
purchase,  lease,  sell,  hold  and  convey  real  and  personal  property, 
and  to  have  the  full  and  equal  benefit  of  all  laws  and  proceedings 
for  the  security  of  person  and  property  as  is  enjoyed  by  white  per* 
sons,  and  shall  be  subject  to  like  punishment,  pains  and  penalties, 
and  to  none  other,  any  law,  statute,  ordinance,  regulation  or  cus- 
tom to  the  contrary  notwithstanding/' 

The  first  section  of  the  act  known  as  the  Civil  Bights  Bill  confers 
upon  persons  of  the  African  race  the  power  to  make  and  enforce 
contracts.  The  power  as  conferred  in  the  first  part  of  the  section 
18  without  limitation,  but  in  the  latter  part  of  the  section  is 
expressly  restricted  and  qualified  by  the  plain  declaration  that  tho 
rights  conferred  shall  be  enjoyed  in  the  same  manner  and  to  the 
same  extent  ''as  is  enjoyed  by  white  persons." 

It  therefore  becomes  necessary  to  inquire  whether  Congress  pos- 
sesses the  power  under  the  Federal  Constitution  to  pass  a  law  reg- 
ulating and  controlling  the  institution  of  marriage  in  the  sev- 
eral States  of  this  Union. 

Mr.  Justice  Nslsok,  in  delivering  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  The  Collector  v.  Day,  11 
Wall.  113,  says:  ''  It  is  a  familiar  rule  of  construction  of  the  Con- 
stitution of  the  Union  that  the  sovereign  powers  vested  in  the 
State  governments  by  their  respective  Constitutions  remain  unaltered 
and  unimpaired,  except  so  far  as  they  were  granted  to  the  govern- 
BMUt  of  the  United  States.  That  the  intention  of  the  framers  of 
Vol.  IXX  — 18 
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ihe  Gonstitation  in  this  respect  might  not  be  misanderatood,  this 
rnle  of  interpretation  is  expressly  4^^i^  ^°  ^^^  tenth  artiele  of 
the  amendments,  namely:  ^The  powers  not  delegated  to  the 
United  States  are  reserved  to  the  States  respectively,  or  to  the  peo- 
ple/ The  government  of  the  United  States  can,  therefore*  claim 
no  powers  which  are  not  granted  to  it  by  the  Oonstitntion,  and 
the  powers  actually  granted  mast  be  such  as  are  expresSly  gives,  or 
given  by  necessary  implication.  The  general  government  and  the 
States,  although  both  exist  within  the  same  territorial  limits,  aie 
separate  and  distinct  sovereighties,  acting  separaUdy  and  independ- 
ently of  each  other  within  their  respective  spheres.  The  former, 
in  its  appropriate  sphere,  is  supreme,  but  the  States,  within  the 
limits  of  their  powers  not  granted,  or  in  the  language  of  the  lOth 
amendment,  '  reserved,'  are  as  independent  of  the  general  govern- 
ment  as  that  government  in  its  sphere  is  independent  of  the  States.** 

To  the  same  purport  are  Fifidd  v.  Close,  15  Mich.  505 ;  71* 
State  V.  Oastauy  73  N.  0.  93;  s.  c,  21  Am.  Bep.  459;  The  Stale  v. 
Oiiem,  36  Ind.  389;  8.  c,  10  Am.  Bep.  42 ;  The  People  v.  Braigf 
40  Cal.  198;  Lane  County  v.  Oregon,  7  Wall  76;  Tfie  United  Statee 
V.  Cruihehanky  2  Otto,  542;  BradweU  v.  The  State,  16  Wall  130; 
Gibbons  v.  Ogden,  9  Wheat  203. 

Within  this  class  which  is  not  granted  or  secured  by  the  Federal 
Constitution,  but  left  to  the  exclusive  protection  of  the  States,  is 
that  immense  class  of  legislation  mentioned  by  Ohief  Justice 
Marshall  in  Gibbons  v.  Ogden^  9  Wheat.  203,  which  embraces 
every  thing  within  the  territory  of  a  State  not  surrendered  to  the 
general  government,  and  which  is  necessary  in  the  regulation  of 
the  police,  morals,  health,  internal  commerce,  and  general  pros- 
perity of  a  community,  and  which  is  justly  subject  to  State 
regulation.    See,  also,  T7ie  Commonwealth  v.  Kmnbally  24  Pick.  359. 

Mr.  Justice  Story,  in  Prigg  v.  The  Commonwealthy  16  Pet  625, 
says:  '^To  guard,  however,  against  possible  misconstruction  of  onr 
views,  it  is  proper  to  state  that  we  are  by  no  means  to  be  under- 
stood in  any  manner  whatever  to  doubt  or  interfere  with  the  police 
power  belonging  to  the  States  in  virtue  of  their  general  sovereignty. 
That  police  power  extends  over  all  subjects  within  the  territorial 
limits  of  the  States,  and  has  never  been  conceded  to  the  United 
States." 

The  police  power  of  the  States  is  very  ably  discussed  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  7%^  CUff  rf 
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New  York  t.  J/t7n,  11  Pet  139.  In  this  last  case  cited  the  court  says, 
''that all  those  powers  which  relate  to  merely  mnnicipal  legislation,, 
er  what  may  more  properly  be  called  internal  police,  are  not  thus  sur-- 
rendered  or  restrained;  and  that  consequently,  in  relation  to  these, 
the  authority  of  a  State  is  complete,  unqualified,  and  exclusive.'^ 

Mr.  Justice  Buskirk,  of  the  Supreme  Court  of  Indiana,  has  s<> 
ably  discussed  the  question,  in  an  opinion  deliyered  by  him,  that  at 
the  expense  of  being  tedious  we  will  copy  a  portion  of  what  he 
has  said,  fully  indorsing  the  same.  He  says:  ''There  can  be  no 
donbt  that  Congress  possesses  the  power  to  determine  who  may  or 
may  not  make  contracts,  and  prescribe  the  manner  of  their  enforce- 
ment in  the  District  of  Columbia  and  in  all  other  places  where  the 
Federal  goyemment  has  exclusive  jurisdiction ;  but  we  des^.y  the 
power  and  authority  of  Congress  to  determine  who  shall  maker 
contracts,  or  the  manner  of  enforcing  them,  in  the  several 
States.  Nor  is  there  any  doubt  that  Congress  may  provide  for 
the  punishment  of  those  who  violate  the  laws  of  Congress ;  but 
ire  deny  the  power  of  Congress  to  regulate,  control,  or  in  any 
manner  to  interfere  with  the  States  in  determining  what  shall 
constitute  crimes  against  the  laws  of  the  State,  or  the  manner  oi^ 
extent  of  punishment  of  persons  charged  and  convicted  with  the' 
violation  of  the  criminal  laws  of  a  sovereign'  State.  In  this  State 
marriage  is  treated  as  a  civil  contract ;  but  it  is  more  than  a  civit 
contract  It  is  a  public  institution  established  by  God  himself,  is 
recognized  in  all  Christian  and  civilized  nations,  and  is  essential  to 
the  peace,  happiness,  and  well-being  of  society.  In  fact,  society' 
could  not  exist  without  the  institution  of  marriage,  for  upon  it  alt 
the  social  and  domestic  relations  are  based.  The  right  in  the  Statea 
to  regelate  and  control,  to  guard,  protect,  and  preserve  this  God- 
given,  civilizing,  and  Christianizing  institution,  is  of  inestimable 
importance,  and  cannot  be  surrendered,  nor  can  the  States  sufFex' 
or  permit  any  interference  therewith.  If  the  Federal  government' 
can  determine  who  may  marry  in  a  State,  there  is  no  limit  to  ,it» 
power.  It  can  legislate  upon  all  subjects  growing  out  of  this  re*^ 
lation.  It  can  determine  the  rights,  duties,  and  obligations  of 
husband  and  wife,  parent  and  child,  guardian  and  ward.  It  may 
pass  laws  regulating  the  granting  of  divorces.  It  may  assume, 
exercise,  and  absorb  all  the  powers  of  a  local  and  domestic  character. 
This  would  result  in  the  destruction  of  the  States.''  The  SkUe  t. 
Oibeon,  36  Ind.  889;  s.  o.,  10  Am.  Bep.  42- 
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Mr.  Bishopi  in  his  standard  work  on  Marriage  and  Divorce  (vol 
1,  4tb  ed.,  §  87)>  eajB :  '*  All  onr  marriage  and  divorce  laws,  and, 
of  connse,  all  statutes  on  the  subject,  so  far  as  they  pertain  to 
localities  embraced  within  the  territorial  limits  of  the  particular 
States,  are  State  laws  and  State  statutes  ;  the  National  power  with 
ns  not  haying  legislative  or  judicial  cognisance  of  the  matter 
within  their  localities.'' 

Marriage  is  not  a  contract  protected  by  the  Gonstitution  of  the 
IQuited  States,  or  within  the  meaning  of  the  Civil  Kifl^hts  BilL 
Marriage  is  more  than  a  contract  within  the  meaning  of  the  act 
It  is  a  civil  status,  left  solely  by  the  Federal  Gonstitution  and  the 
laws  to  the  discretion  of  the  States,  under  their  general  power  to 
regulate  their  domestic  afiEairs.  The  rights,  obligations,  and  dntiei 
arising  from  it  are  not  left  to  be  regulated  by  the  agreement  of  the 
parties,  but  are  matters  of  municipal  reguktion,  over  which  the 
parties  have  no  controL 

The  Supreme  Court  of  North  Carolina,  in  the  very  recent  case  of 
The  State  v.  Kennedy,  76  N.  C.  251;  s.  c^  22  Am.  Bep.  683,  says: 
**  There  can  be  no  doubt  of  the  power  of  every  country  to  make 
laws  regulating  the  marriage  of  its  subjects,  to  declare  who  thej 
may  marry,  how  they  may  marry,  and  the  consequences  of  their 
marrying.''  It  is  clear  to  our  minds  that  neither  the  14th  amend- 
ment nor  the  Civil  Rights  Bill  has  abrogated  article  386  of  oar 
Criminal  Code.    Pasc  Dig.,  art  2016. 

.  Again,  the  counsel  for  the  defendant  insists,  that  becanse  the 
statute  under  which  the  indictment  was  found  in  this  case  aflBzes 
a  penalty  upon  the  white  person  alone,  and  none  upon  the  negro,  it 
therefore  violates  the  14th  and  15th  amendments  of  the  Constito- 
tion  of  the  United  States,  and  the  1st  section  of  the  Civil  Rights 
Bill.  It  is  conceded  by  him,  that  if  the  statute  upon  which  this 
prosecution  is  based  punished  both  the  white  person  and  the  negto 
alike,  it  would  not  be  obnoxious  to  the  objections  he  urges  against 
it,  but  would  be  constitutional,  and  clearly  within  the  legislatife 
powers  of  the  State. 

It  is,  then,  conceded  that  the  States  can  prohibit  the  inte^na^ 
riage  of  the  races,  and  it  therefore  follows,  as  the  night  follows  the 
day,  that  this  State  can  enforce  such  laws  as  she  may  deem  best  in 
regard  to  the  intermarriage  of  whites  and  negroes  in  Texas,  pro- 
vided the  punishment  for  its  violation  is  not  cruel  or  unusual.  If 
fhe  cannot,  what  is  to  prevent  it  f    The  objection  to  our  statute^ 
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that  it  does  not  punish  both  parties  alike,  should  be  addressed  to 
the  legislative,  and  not  to  the  judicial,  branch  of  the  government. 
Can  it  be  truly  said  that  the  law  is  illegal,  because  the  race  sought 
to  be  protected  by  ^  the  amendments  *'  and  '^  the  Civil  Rights  Bill  *^ 
is  not  punished  P 

Civiliied  society  has  the  power  of  self-preservation,  and  mar» 
riage  being  the  foundation  of  such  society,  most  of  the  States  in 
which  the  negro  forms  an  element  of  any  note  have  enacted  laws 
inhibiting  intermarriage  between  the  white  and  black  races.  And 
the  courts,  as  a  general  rule,  have  sustained  the  constitutionality 
of  such  statutes. 

We  are  aware  that  the  Supreme  Court  of  Alabama,  Judge  Saf* 
lOLD  delivering  the  opinion  of  tho  court,  has  held  that  a  statute 
of  that  State  which  prohibited  the  intermarriage  of  whites  and 
negroes  was  abrogated  by  the  14th  amendment  to  the  Federal  Con* 
stitution  ;  but  this  opinion  is  not  supported  by  reason  or  authori^ 
ties.     Bums  v.  The  State,  48  Ala.  195;  s.  c,  1.7  Am.  Rep.  34. 

Has  the  law  of  this  State,  passed  in  1858,  making  it  a  felony  for 
a  white  person  to  marry  a  negro,  been  repealed  ?  We  think  not. 
Implied  repeals  are  not  favored  ;  nothing  but  a  statute  will  repeal 
a  statute.    Sedgw.  on  Stat  and  Const.  Law,  96,  105. 

During  the  period  since  the  negroes  were  emancipated  the  law 
making  power  of  Texas  has  not  only  failed  to  repeal  article  2016, 
but  the  legislature  of  1866,  chapter  1:^8,  page  131,  in  repealing 
laws  ''relating  to  slaves  and  free  persons  of  color,''  expressly 
''provided,  nevertheless,  that  nothing  herein  shall  be  so  construed 
as  to  repeal  any  law  prohibiting  the  intermarriage  of  the  white  and 
black  races. '*  The  Constitution  of  1869,  chapter  12,  section  27, 
legalized  the  marriage  of  those  who  had  been  living  together  as 
husband  and  wife,  and  both  of  wJumiy  by  the  law  of  bondage,  were 
precluded  from  the  rites  of  marriage ;  but  this  only  applied  to 
negroes.     See  Clements  v.  Orawford,  42  Tex.  601. 

It  has  always  been  the  policy  of  this  State  to  maintain  separate 
marital  relations  between  the  whites  and  the  blacks.  It  is  useless 
for  us  to  cite  the  different  statutes  on  this  subject,  enacted  from 
time  to  time,  showing  that  the  people  of  Texas  are  now,  and  have 
ever  been,  opposed  to  the  intermixture  of  these  races.  Under  the 
police  power  possessed  by  the  States  tliey  undoubtedly,  in  our  judg- 
ment, have  the  power  to  pass  such  laws.  If  the  people  of  other 
States  desire  to  have  an  intermixture  of  the  white  and  black  races. 
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they  have  the  right  to  adopt  such  a  policy.  When  the  legislatniie 
of  this  State  shall  declare  sach  a  policy  by  positive  enactment,  we 
will  enforce  it;  nntil  this  is  done,  we  will  not  give  snch  a  policy 
our  sanction. 

The  defendant  moyed  the  court  to  qnash  the  indictment  because 
the  same  does  not  chaige  any  offense  known  t^  the  law,  and  because 
it  does  not  allege  that  said  party  married  a  negro  within  the  third 
{feneration  inclusive.  The  court  properly  overruled  defendant's 
motion  to  quash.  By  recurring  to  article  386  of  our  Criminal  Code 
(Pasc.  Dig.,  art  2016),  it  will  be  seen  that  it  is  made  a  felony  for 
any  white  person  in  this  State  to  knowingly  marry  a  negro,  or  a 
person  of  mixed  blood  descended  from  negro  ancestry  to  the  third 
{feneration  inclusive,  etc.  In  this  case  the  indictment  chaiges 
that  the  defendant,  was  a  white  person,  and  that  he  knowingly 
married  a  negro. 

[But  for  a  technical]  error  in  the  charge  of  the  court  the  judg* 
ment  must  be  reversed  and  the  cause  remanded. 

S&verml  and  remandetL 


00I<LX2!r8  T.  StATK 

dTtz.  ct.  App.  an.) 

Where  a  bonndarj  stTeam  gradually  alters  its  channel  the  boandarj  folloin 
the  channel;  but  where  it  changes  violently  and  vialblj,  the  boondiiy 
remains  in  the  abandoned  channel. 

CONYICTION  of  malicious  mischiel    The  opinion  states  the 
facts. 

Crawford  (6  Crawford,  for  appellant. 

Oeorge  McCormtck,  assistant  attorney-general,  for  the  State. 

EoTOR,  P.  J.  The  defendant,  Tyler  Collins,  was  tried  and  con- 
victed by  the  county  court  of  Bowie  county  for  malicious  mischief, 
and  his  punishment  assessed  at  $300.  The  information  charges 
that  the  defendant,  on  May  1,  1875,  in  the  county  of  Bowie,  did 
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villfullj  kill  a  certain  bay  mare,  the  property  of  one  W.  A.  Shaw, 
with  the  intent  to  injure  the  owner,  and  that  by  said  killing  the 
said  W..  A.  Shaw  was  damaged  $100. 

There  is  no  proof  of  venue  as  charged  in  the  information*  The 
eTidenoe  not  only  fails  to  show  that  the  offense  was  committed  in 
Bowie  county,  but  does  show  that  the  mare  was  killed  in  the  Choc<s 
taw  Nation.  The  eyidence  shows  that  a  bay  maro  belonging  to  W. 
A  Shaw  was  killed  about  the  time  mentioned  in  the  indictment. 

Sidney  Hughes,  the  first  witness  introduced  by  the  State,  testi- 
fied  that  the  defendant  said:  '^  Mr.  Shaw  killed  a  hog  of  mine,  and 
I  took  my  gun  and  killed  two  of  his  best  mares.'*  The  defendant 
did  not  say  where  he  killed  them. 

The  proof  shows  that  a  bay  mare,  the  property  of  W.  A.  Shaw, 
was  found  dead  in  the  spring  of  1875.  She  had  been  shot  just 
behind  the  shoulder-blade,  and  from  the  appearances  on  the 
ground,  seemed  to  have  dropped  dead  instantly.  She  was  lying 
foar  feet  from  the  top  of  the  bank  of  the  old  river,  in  the  cut-ofF 
known  as  that  portion  of  the  Choctaw  Nation  which  was  cut  ofF 
by  a  change  of  the  channel  of  Red  river.  There  are  about  150 
acres  of  land  in  the  cut-off.  There  is  nothing  now  but  a  lake  where 
the  old  river  used  to  run.  The  trees  in  the  old  river-bed  had 
grown  up  to  be  large  saplings.  The  old  river  was  originally  the 
boundary  between  Bowie  county,  Texas,  and  the  Choctaw  Nation. 

This  whole  case  depends  upon  the  present  boundary  line  of  Bowie 
county,  or  as  to  whether  the  place  where  the  mare  was  killed  is  in 
Bowie  county  or  in  the  Choctaw  Nation. 

If  the  course  of  a  river  is  suddenly  changed,  the  relictod  soil 
remains  according  to  the  former  bounds.  When  a  deed  calls  for  a 
line  along  the  bank  of  a  river,  and  after  the  date  of  the  deed  the 
bank  of  the  river  is  changed  by  excessive  floods  or  high  water  pro- 
dncing  violent  or  visible  alterations,  the  boundary  line  will  not 
shift  according  to  the  changes  of  the  river,  but  will  be  where  the 
bank  was  at  the  time  of  the  date  of  the  deed.  But  if  a  river  by 
degrees  gains  upon  the  land  of  a  person  on  one  side,  and  thereby 
leaves  the  other  dry,  the  owner  who  loses  his  ground  has  no  remedy. 
Ang.  on  Water-courses,  52,  §  57;  2  Bla.  Com.  362. 

In  the  case  of  Holbrook  v.  Moore,  4  Neb.  437,  the  court  holds 
that  a  change  in  the  main  channel  of  the  Missouri  river  does  not 
slter  the  boundary  line  between  Iowa  and  Nebraska  as  established 
by  Congress.     It  remains  as  before,  in  the  old  abandoned  river-bed. 
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The  land  lying  in  the  ^'cut-off"  between  the  bid  river  and  the  new 
channel)  as  testified  to  by  the  witnesses  in  this  case,  is  in  the  Choc- 
taw Nation,  and  the  old  river-bed  is  the  boundary  line  between 
Texas  and  the  Ohoctaw  Nation  at  that  point 
The  judgment  of  the  county  court  is  reversed  and  the  causo  dii» 

missed* 

Reverwd  and  ditmismL 


Fox  V.  Statb. 

(9  Tex.  Ot.  App.  898J 

OHmirudlaw — adtUtery — mbtequent  marriage. 

The  criminal  offense  of  adnltery  is  not  exeoaed  hy  the  abeenoe  of  a  golltf 
hitent,  unless  a  goiltj  knowledge  is  part  of  the  statatory  definition,  nor  is 
it  exeosed  by  the  snbseqnent  inter-marriage  of  tlie  parties. 

pONVIOTION  of  adultery.    The  opinion  discloses  the  facts. 

Shannon  A  Mbran,  for  appellant 

George  J/bCbrmicik,  assistant  attomey-general>  for  the  State. 

WiNKLEB)  J.  The  indictment  charges  *'  that  on,  to  wit,  the  first 
day  of  March  in  the  year  of  our  Lord  eighteen  hundred  and  sev- 
enty-six, in  the  county  of  Parker,  State  of  Texas,  and  on  divers 
times  before  and  after  said  date,  one  Levis  Butter,  who  was  then 
and  there  a  married  woman  (that  is  to  say,  she  was  then  and  there 
the  wife  of  Charles  Butter),  and  Emp  Fox,  who  was  then  and  there 
a  man,  did  unlawfully  live  together  in  a  state  of  cohabitation,  and 
did  unlawfally  live  together  in  adultery,  and  did  unlawfally 
there  and  then  commit  the  crime  of  adultery,  and  that  they  did 
then  and  there,  on  divers  times,  unlawfully  and  carnally  know 
each  other,  and  did  then  and  there,  and  for  a  long  time  before  and 
after  said  date,  live  together  and  cohabit  together,"  etc. 

In  this  case  the  appellant.  Fox,  was  tried  alone  and  convicted 
and  his  punishment  assessed  at  a  fine  of  $100,  and  after  motion 
for  a  new  trial  overruled,  this  appeal  is  taken. 
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Two  propositions  are  urged  in  the  brief  of  the  appellant  as 
nMons  why  the  judgment  should  be  reversed,  and  which  may  be 
stated  thus: 

First,  that,  to  justify  a  conviction  of  this  appellant,  the  proof 
should  show  that  he  knew,  at  the  time  the  offense  is  alleged 
to  have  been  committed,  that  the  person  with  whom  the  adultery 
is  alleged  was  a  married  woman ;  and  secondly,  that  by  a  marriage 
with  the  other  person,  after  the  commission  of  the  offense,  he  be- 
came entitled  to  an  acquittal. 

And  in  connection  with  this  latter  view  of  the  case,  we  find  in 
the  record  a  bill  of  exceptions,  as  follows:  ''  The  defendant  offered 
to  introduce  evidence  of  a  valid  marriage,  subsequent  to  the  decree 
of  divorce  between  Butter  and  this  defendant  and  the  void  mar- 
riage of  the  20th  of  February,  and  subsequent  to  the  presentment 
of  the  indictment  herein,  by  and  between  the  same  parties;  offering 
to  prove  the  same  by  the  witness  F.  M.  Stanley  and  by  the  county 
derk  of  said  county,  and  return  of  license  on  file  in  said  clerk's 
office,  which  evidence  was  ruled  out  by  the  court,  and  not  permitted 
to  go  to  the  jury ;  to  which  ruling  the  defendant's  counsel  reserved 
their  bill  of  exceptions." 

With  reference  to  the  first  proposition,  the  statute  provides  **  that 
every  man  and  woman  who  shall  live  together  in  adultery  *  *  ^ 
shall  be  punished,"  etc;  and  ''it  is  sufficient  to  prove,  in  trial  for 
living  in  adultery,  that  the  parties  cohabit  together,  and  that  one 
of  them  is  married  to  some  other  person."  Penal  Oode,  arts.  392, 
893 ;  Pasc.  Dig.,  arts.  2022,  2023. 

It  is  the  ad  of  living  together,  and  not  the  knowledge  or  intent, 
that  constitutes  the  offense.  When  the  statement  of  the  act  itself 
necessarily  includes  a  knowledge  of  the  illegality  of  the  act,  no 
averment  of  knowledge  or  bad  intent  is  necessary.  It  is  other* 
wise  when  gnilty  knowledge  is  a  substantive  ingredient  of  the 
offense.  It  has  been  held  unnecessary  in  an  indictment  for  adultery 
to  aO^ge  a  scienter.  Under  statutes  the  distinction  has  been 
taken  that,  when  the  guilty  knowledge  is  part  of  the  definition  of 
offense,  it  must  be  averred;  but  not  otherwise.  Whart  Cr.  Law, 
(297,  and  notes. 

We  hold,  therefore,  that  in  an  indictment  tor  living  in  adultery 

it  is  safBcient  to  aDege  the  fact,  and  not  necessary  to  charge  a  guilty 

knowledge  upon  the  parties;  and,  it  not  being  necessary  to  aver 

such  knowledge,  it  would  be  unneceesary  to  prove  it*  and  in  this 
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Qase  it  is  no  objection  to  the  conviction  that  it  was  not  proved  on 
the  trial  that  this  party  knew  at  the  time  that  the  other  party  was 
the  wife  of  another  man.  Besides,  we  think  the  circumstaDces 
proved  on  the  trial  that  this  party  had  knowledge  of  the  fact,  or  at 
least  had  the  means  of  informing  himself  at  hand,  if  he  deemed  it 
a  matter  of  any  consequence  to  him. 

.  The  other  proposition,  that  by  procnring  a  divorce  for  the  mar- 
ried party  from  her  legal  consort,  and  snbseqnent  marriage,  wonld 
constitute  a  defense  t6  the  charge,  refutes  itself.  It  not  only  ad- 
mits the  case,  but  fails  to  afford  any  excuse  therefor.  The  most  it 
could  have  done  was  to  show  contrition,  and  a  disposition  to  make 
amends  to  the  violated  law,  in  mitigation  of  the  penalty,  if  this 
were  permissible;  but  it  was  no  defense.  In  law  the  married  woman 
remained,  the  wife  of  her  husband  up  to  the  time  the  matrimonial 
tie.  was  severed  by  the  decree  of  separation,  if  such  was  the  case. 

These  views  have  been  presented  because  of  the  earnestness  with 
which  these  subjects  have  been  urged  by  the  appellant's  counsel' 
We  might  have  excused  ourselves  from  doing  more  than  to  note 
the  fact  that  there  is  no  assignment  of  error  in  the  record,  the 
case  being  a  misdemeanor. 

The  charge  in  the  indictment  is  supported  by  the  evidence,  and 
the  judgment  is  aflirmed. 


BUBTON'  Y.    StATX. 

(9  Tex.  Ot.  App.  408.) 
Criminal  law  —  indictment  —  omouU  with  pi&toi, 

Aki  indictment  charging  an  aaaault  with  a  pistol,  alleging  that  it  was  a  deaiflf 
weapon,  is  not  bad  for  not  charging  that  it  was  loaded^norpraseiited  within 
range. 

CONVIOTION  of  aggravated  assault.  The  indictment  all^ 
that  the  accused,  ''with  a  certain  pistol,  which  he  the  said  John 
I.  Burton  in  his  hands  then  and  there  had  and  held,  and  which 
pistol  was  then  and  there  a  deadly  weapon,  in  and  upon  one  £ddie 
Gurrie,  in  the  peace  of  God  and  of  the  said  State  then  and  there 
being,  unlawfully,  willfully,  and  with  intent  then  and  there  to  injure 
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the  said  Eddie  Gurriey  an  aggravated  assault  did  makeyand  that  the 
said  John  I.  Burton  did  then  and  there,  with  the  pistol  aforesaid^ 
nnlawf ullj,  willfully^  and  with  intent  to  injure  the  said  Eddie  Onr- 
rie,  point  at,  upon,  and  against  the  body  of  the  said  Eddie  Gurrie, 
then  and  there,  by  said  pointing,  exciting  in  the  mind  of  the  said 
Bddie  Carrie  fear  of  serious  bodily  injury;  against  the  peace  and 
dignity  of  the  State/' 

Barh  Adams^  for  appellant, 
W.  B.  Dunham,  for  the  State. 

Whiti^  J.  Appellant  was  indicted  for  an  aggravated  assault, 
found  guilty  of  a  simple  assault,  and  his  punishment  affixed  at  a 
floe  of  one  oeni 

It  is  insisted  that  the  motion  to  quash  the  indictment  should 
have  been  sustained.  The  main  grounds  of  the  motion  were  that 
the  indictment  did  not  charge  that  defendant  presented  the  pistol 
at  the  assaulted  party  within  carrying  distance;  that  the  indictment 
did  not  show  how  the  defendant  attempted  to  use  the  pistol;  and 
that  the  indictment  was  duplicitous. 

The  indictment  in  the  case  of  Crow  v.  7%^  State^  41  Tex.  468,  is 
very  similar  to  the  one  in  this  case,  and  in  that  case  the  indictment 
-*  which  was,  if  any  thing,  more  liable  to  the  objection  of  duplicity 
than  the  one  we  are  considering — the  court  held  to  be  good,  and 
the  objection  untenable;  citing  ?%«  SiitU  v.  Dorseii,  21  Tex.  657, 
and  7%$  StaU  v.  Smith,  24  id.  286. 

In  the  case  of  Majifiad  v.  The  State,  44  Tex.  59,  it  was  held  that 
it  was  not  necessary,  in  an  indictment  for  an  assault  with  intent  to 
murder,  charged  to  have  been  made  with  a  pistol^  to  allege  that  the 
party  making  the  assault  was  within  carrying  distance  of  the  pistol 
to  the  party  assaulted;  citing  The  State  v.  Rutherford,  13  Tex.  24. 
And  in  the  same  case  of  MayfiM  v.  7%^  State,  44  id.  69,  it  is  fur- 
ther said  that  /Mt  was  not  necessary  to  have  named  the  weapon 
which  the  assault  was  committed,  or  the  mannei  in  which  it 
used  ;**  citing  Bittich  v.  The  State,  40  Tex.  117;  Martin  y.  The 
State,  id.  19;  The  State  v.  Walker,  id.  485,  and  TTie  State  v.  Oroft, 
16  id.  676. 

We  see  no  reason  why  such  allegations  are  any  more  essential  to 
the  validiiy  of  an  indictment  for  an  aggravated  assault,  when  the 
offense  is  alleged  to  have  been  commit^d  with  a  deadly  weapon* 
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{ban  to  one  for  an  assault  with  intent  to  mnrder.  The  conrt  did 
not  err  in  overruling  the  motion  to  quash,  the  indictment  being 
good.     Brovmtng  y.  The  State,  2  Tex.  Gt.  App.  47. 

Another  error  complained  of  is  that  the  conrt  charged  the  juij 
that  it  was  incnmbent  upon  the  defendant  to  show  that  the  pistol 
was  not  loaded.  This  point  was  also  m^e  in  the  case  of  Grow  ?• 
Hie  State,  above  cited,  and  the  conrt  says  *^  there  was  no  error  in 
instructing  the  jury  that,  while  pointing  an  unloaded  gnnat  a 
person  would  not  be  an  assault,  the  burden  of  proving  it  to  be  un- 
loaded  was  on  the  defendant.  Caldwell  v.  The  State,  5  Tex.  20 ; 
Whart  Or.  Law,  §  1244.  The  Code  does  not  change  the  rule  of 
evidence  on  this  point'*  41  Tex.  468 ;  FUmmay  v.  The  State,  16 
id.  31. 

The  charge  of  the  court  presented  the  law  applicable  to  the  evi- 
dence, and  we  are  of  opinion  that  the  evidence  was  sufficient  to 
•ustain  the  verdict  and  judgment  Pinsan  v,  ITie  State,  23  Tex. 
Ml ;  Higginbotham  v.  The  StaU,  id.  674 ;  Bell  v.  The  Staie,  29  id. 
492. 

The  judgment  of  the  lower  court  is  affirmed. 

Affirmed.  ' 


Dbmfbbt  t.  State. 

(BTn.  CL  App.  49.) 
Criminal  lane  —  trial  —  right  te  read  booke  iejurg. 

On  a  trial  for  felonj,  the  prisoDer's  eounael,  in  hla  ar^moDt  to  the  Jary,  pf» 
poaed  to  read  to  them  a  statemeDt  of  facts  on  an  appeal  in  the  aame  cuii 
and  the  decision  of  the  appellate  conrt  holding  the  evidence  InsnlBeieDt  H 
eonvict,  with  a  view  to  argne  that  the  present  cTidence  was  also  InsolBdlsal 
The  court  raf need  to  allow  the  reading.    Held  no  enor. 

pONVIGTION  of  theft    The  opinion  states  the  facts. 

No  brief  for  appellant 

&  S.  Johnson,  for  the  State. 

WiKKLBB,  J.    The  only  subject  requiring  investigation  arisei 
wpon  the  following  bill  of  exceptions  set  out  in  the  transcript : 
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'*  Be  it  remembered  that  on  the  trial  of  the  above-stated  cause, 
after  the  evidence  had  closed  and  the  county  attorney  had  made 
the  opening  speecb,  the  counsel  for  the  defendant,  in '  addressing 
the  jury,  desired  to  read  to  the  jury  the  statement  of  facts  made 
oat  by  the  judge  presiding  on  a  former  appeal  in  this  cause,  and 
also  the  decision  of  the  Supreme  Court  rendered  therein,  for  the 
purpose  of  showing  that  under  said  statement  of  facts  and  said 
decision,  as  compared  with  the  facts  in  evidence  on  the  present 
trial,  the  jnry  should  acquit  for  wantof  sufficient  evidence;  where- 
upon the  court  refused  to  permit  counsel  to  read  said  statement  of 
facts  and  said  decision/' 

To  this  bill  of  exceptions  the  judge  appends  several  reasons  for 
his  ruling,  one  of  which  is  :  '^  Because,  in  the  opinion  of  the  conrt, 
it  is  the  proper  practice  that  the  law  should  be  read  to  the  court, 
and  not  to  the  jury; ''  and  another  ground  for  the  ruling  is  stated 
thus:  **  Because  the  jnry  are  in  effect  sworn  to  decide  the  guilt  or 
innocence  of  the  defendant  according  to  the  law  as  given  them  in 
charge  by  the  court,  and  the  evidence  as  detailed  by  the  witnesses 
in  the  particular  case  then  on  trial,  and  to  permit  counsel  to  read 
to  the  jury  selected  cases  from  law-books,  or  even  from  a  former 
decision  of  the  same  case  then  on  trial,  would  tend  to  divert  their 
minds  from  the  true  issues  before  them,  and  which  they  were  sworn 
to  decide ;  the  court  having  the  power,  in  a  proper  case,  to  grant  a 
new  trial,  when  it  is  believed  that  the  evidence  is  insufficient  to 
sustain  the  verdict/' 

In  determining  the  question  here  presented,  the  inquiry  naturally 
arises  in  the  mind,  what  purpose  was  intended  to  be  effected,  what 
interest  to  be  subserved,  by  the  request  of  counsel  ?  What  bearing 
WHS  it  supposed  the  reading  to  the  jury,  in  argument  (not  as  evi- 
dence), the  statement  of  facts  as  made  upon  a  former  trial  and  the 
decision  upon  them,  might  have  upon  the  trial  then  progressing  ? 

We  aro  not  left  in  doubt  on  the  subject.  The  bill  of  exceptions 
informs  us  that  the  request  was  made  '^  for  the  purpose  of  showing 
that  under  said  statement  of  facts  and  said  decision,  as  compared 
with  the  facts  in  evidence  on  the  present  trial,  the  jury  should 
acquit  for  want  of  sufficient  evidence." 

To  our  minds,  the  result  of  admitting  the  reading  of  the  docu- 
ments the  counsel  desired  to  read  would  not  only  have  enabled  the 
oounsel  to  at  least  comment  upon  and  compare  the  evidence  given  on 
a  former  trial  with  that  on  the  trial  then  on  hand,  but  by  thus  inter- 
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mingling  the  two  in  the  minds  of  the  jury,  have  most  likely  pro- 
daoed  erroneons  impressions  likely  to  have  a  damaging  effect  on 
the  result  of  the  trial,  if  in  no  other  way  than  by  indirectly  impeach- 
ing the  witnesses  by  pointing  out  any  real  or  supposed  discrep- 
ancies between  the  statements  of  the  witnesses  on  the  two  examin* 
ations,  instead  of  pursuing  the  direct  means  allowed  bylaw  for  that 
purpose.  We  do  not  wish  to  be  understood  as  intimating  that  such 
was  intended  in  the  present  case,  but  that  to  sanction  such  a  prac-^' 
tice  would  open  the  door  t6  the  results  intimated. 

If  the  statement  of  facts  made  upon  a  former  trial  had  beea 
offered  in  evidence  on  a  subsequent  trial,  it  would  have  been  inadmis- 
sible, under  any  circumstances,  except  for  the  purpose  of  impeach- 
ing a  witness,  or  in  case  of  the  death  of  a  witness  after  the  former, 
and  before  the  subsequent  trial.  We  are  of  opinion  that  the  pre- 
siding judge  was  not  guilty  of  any  abuse  of  the  discretion  giyen  him 
in  such  matters,  and  that  there  was  no  error  in  the  ruling  com- 
plained of. 

In  Warren  v.  WallU,  Landes  <6  Co.,  42  Tex.  472,  a  question  arose 
somewhat  similar  to  the  one  now  under  consideration,  the  material 
difference  between  the  two  being  that  in  that  case  the  mandate  and 
opinion  of  the  Supreme  Court,  on  a  former  trial  on  appeal  of  thd 
same  case,  were  offered  in  eyidence  at  a  subsequent  trial,  whilst  in  this 
case  the  statement  of  facts  and  the  decision  of  the  Supreme  Court 
on  a  former  trial  were  offered  to  be  read  in  argument  before  the  jury. 
In  that  case  Mr.  Justice  Reeves,  delivering  the  opinion  of  the 
court,  says:  ^'The  discussion  of  the  evidence  in  the  opinion  of  the 
Supreme  Court,  and  the  reasons  given  for  the  judgment,  were  not 
questions  for  the  consideration  of  the  jury  on  a  subsequent  trial." 
And  again:  *'  The  issues  of  fact  were  questions  for  the  jury,  to  be 
decided  from  the  evidence  introduced  on  that  trial,  and  not  from 
evidence  which  may  have  been  before  another  jury  on  a  former 
trial.  ** 

On  the  general  questions  embraced  in  the  bill  of  exceptions  under 
consideration,  as  to  the  propriety  of  permitting  counsel,  in  argu- 
ment of  a  cause,  to  read  from  books,  the  authorities  are  to  the  effect 
that  the  whole  subject  is  within  the  sound  discretion  of  the  courts 
and  not  subject  to  revision  on  appeal  except  in  a  clear  case  of  abuse 
of  such  discretion. 

In  the  case  of  Wade  y.DeWiit,  20  Tex.  398,  a  question  arose  quite 
similar  to  the  one  here  being  considered.     The  Supreme  Court  was 


GALVESTON  TERM,  1878.  151 

Demftej  t.  State. 

I 

then  composed  of  Judges  Hemphill,  Wheeleb,  and  Bobeets,  the 
first-named  being  at  the  time,and  both  the  others  sabseqnentlj,  at 
different  periods,the  chief  justice  of  the  court  Mr.  Justice  Wheeleb, 
deliyering  the  opinion  of  the  court,  says  :  ''It  is  insisted  for  the 
appellant  that  the  court  erred  in  refusing  to  permit  his  counsel  to 
read  and  comment  to  the  jury  upon  a  medical  work,  as  shown  by 
bill  of  exceptions  " ;  and  then  he  quotes,  approvingly,  from  Legg 
T.  Drake,  1  Ohio  St,  286,  where  a  similar  question  arose,  and  the 
eourt  said  :  ''While  the  right  of  a  party  to  be  heard  by  his  counsel 
on  the  trial  of  his  cause  is  not  to  be  questioned,  and  is  often  of 
great  service  in  the  investigation  of  both  law  and  fact,  yet  inas- 
much as  this  privilege  may  be  liable  to  abuse,  to  the  great  hindrance 
and  annoyance  of  courts  in  the  progress  of  business,  the  extent  and 
manner  of  its  exercise  must  in  some  measure  rest  in  the  sound  dis- 
cretion of  the  court  Although  unlimited  range  and  extent  is  not 
allowed  to  counsel  in  their  addresses  to  the  court  and  jury,  yet  no 
pertinent  and  legitimate  process  of  argumentation,  within  the 
appropriate  time  allowed,  should  be  restricted  or  prohibited.  And 
it  is  not  to  be  denied  but  that  a  pertinent  quotation  or  extract  from 
a  work  on  science  or  art,  as  well  as  from  a  classical,  historical,  or 
other  publication,  may,  by  way  of  argument  or  illustration,  be  not 
only  admissible,  but  sometimes  highly  proper,  and  it  would  seem 
to  make  no  difference  whether  it  was  repeated  by  counsel  from 
recollection,  or  read  from  a  book.  It  would  be  an  abuse  of  this 
privilege^  however,  to  make  it  the  pretense  of  getting  improper 
matter  before  the  jury  as  evidence  in  the  cause.  *  ^  ^  Xhe 
privilege  of  counsel,  in  their  addresses  to  the  jury,  to  read  from  legal 
authorities,  or  from  works  of  general  science,  extracts  pertinent  to 
the  case,  in  support  of  their  argument,  ought  not  to  be  abridged. 
It  is  a  valuable  privilege ;  for  as  has  been  well  said,  an  able  and 
diligent  advocate  could  scarcely  sum  up  a  case  of  any  magnitude 
without  repeating,  either  from  memory  or  from  books,  the  princi- 
ples of  law  bearing  on  the  controversy,  as  laid  down  by  the  best 
authors.  And  when  authorities  are  to  be  cited,  it  is  better,  in 
order  to  avoid  mistakes,  that  they  should  be  produced  in  court,  to 
•peak  for  themselves,  than  that  the  doctrine  inculcated  by  them 
Aould  be  taken  from  the  mouth  of  counsel."  Citing  2  Gra.  &  Wat 
oa  New  Tr.  685. 

The  opinion  proceeds  as  follows  :  "  Yet  this  privilege  is  so  sus- 
ceptible of  abuse  that  the  extend  and  manner  of  its  exercise  must 
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be  intrusted  ia  a  great  measure  to  the  sound  discretion  of  the 
court  It  is  more  reasonable  to  suppose  the  court  will  not  abridge 
it  improperly  than  that  the  advocate,  actuated  by  a  strong  desire 
for  success  and  triumph  over  bis  adversary,  will  not  abuse  it  It  is 
better  for  the  administration  of  justice  and  the  protection  of  the 
rights  of  parties  that  the  exercise  of  this  privilege  should  ^  r^o- 
lated  by  judicial  discretion,  than  that  it  be  left  to  the  unlimited 
discretion  of  counsel  governed  by  the  powerful  motives  of  interest 
and  ambition.  And  I  apprehend  it  would  require  a  clear  case  of 
the  abuse  of  judicial  discretion,  to  the  injury  of  the  party,  to  author- 
ize the  reversal  of  the  judgment  for  such  a  cause.  It  ought  cleailj 
to  appear  that  the  rights  of  the  party  were  denied,  or  improperly 
abridged,  by  the  court,  to  make  a  matter  of  this  kind  a  ground  for 
reversal.** 

In  criminal  trials  especially,  however,  whilst  the  juries  are  the 
exclusive  judges  of  the  evidence  and  the  weight  and  credibility  of 
the  witnesses,  yet  they  are  bound  to  receive  the  law  from  thecoart 
and  be  governed  thereby.  This  law  is  found  in  the  charge  of  the 
court  alone,  not  elsewhere. 

We  find  no  error  in  the  judgment  The  law  of  the  case  was 
given  to  the  jury  in  a  clear,  fair,  and  forcible  manner,  in  which 
every  right  of  the  accused  was  carefully  guarded,  and  in  as  favori- 
able  a  manner  as  the  testimony  warranted. 

The  evidence  was  sufficient  to  support  the  verdict.  The  District 
Court,  before  which  the  cause  was  tried,  we  think,  properly  refused 
to  grant  a  new  trial 

The  judgment  of  the  District  Court  rendered  in  this  case  is 
affirmed. 


Ex  PABTE  COOPBB. 
(9  Tex.  Ct  App.  489.) 

OontiUvUonal  law — tam  an  dogi. 

Doge  are  not  "property"  within  the  constitutioiutl  provisions  for  taiatka; 

bat  a  statate  ezemptlDg  one  dog  to  each  family,  and  taxing  all  others  at  ft 
fixed  rate,  nnder  a  penalty  for  non-payment,  Is  valid  as  a  police  regulation.* 

•Gkmtfo;  Mayor  of  W<uMnQton  OUw  t.  Mwlfft  a  MoAfChur,  SS^  S»  Aoi.  Sep.   Ai » 
Vioperty  111  aofBi  aee  note,  1ft  Am.  Bep.  866. 
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HABEAS  GOBPUS.  The  relator  complained  that  he  was 
restrained  of  his  liberty,  under  a  charge  of  keej^ing  and 
harboring  a  dog  without  haying  paid  a  tax  of  $1  thereupon.  The 
opinion  shows  the  facts. 

A.  Bradshaw,  for  relator. 

06org$  MeChrmiekf  assistant  attorney-general,  for  the  State. 

Whitb,  J.  The  question  presented  by  relator  in  this  proceeding- 
is  the  constitutionality  of  an  act  entitled  ''An  act  to  levy  a  tax  on 
the  privilege  of  keeping  or  harboring  dogs,  and  to  provide  for  the 
assessment  and  collection  of  the  same/'  approved  August  19,  1876, 
and  found  in  the  Oeneral  Laws  of  the  fifteenth  legislature,  page 
ld8,  chapter  117.  As  necessary  to  an  understanding  of  the  ques^ 
tiouy  we  copy  the  following  portions  of  the  said  act,  viz.: 

*'  Whereas,  there  are  in  many  localities  in  this  State  a  very  large 
number  of  dogs,  and  there  are  strong  indications  of  a  prevalence  of 
hydrophobia,  from  which  much  danger  will  result  to  the  lives  and 
property  of  citizens ;  therefore: 

^  Sbctiok  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas, 
that  the  keeping  of  dogs  shall  be  a  privilege  which  shall  be  taxed 
as  follows:  Every  owner  or  harborer  of  a  dog  or  dogs  shall  pay  one 
dollar  ($1)  on  each  dog,  to  be  collected  as  other  taxes  of  the  State 
and  county,  and  paid  into  the  county  treasury  for  the  use  and  ben- 
efit of  public  free  schools  in  the  county;  provided,  that  one  dog  to 
each  family  shall  be  exempt  from  taxation. 

''Sac.  2.  That  it  shall  be  the  duty  of  the  tax  assessors  to  enum- 
erate and  assess,  as  hereinbefore  provided,  every  dog  within  his 
county,  on  the  first  day  of  January  of  each  year,  and  the  tax  col- 
lector shall  collect  the  same.  The  assessor  shall  cause  each  person 
to  state  on  oath  the  number  and  kind  of  dogs  owned  or  harbored 
by  him  or  her. 

''Sbc.  3.  That  if  any  person  shall  keep  aT  dog  that  has  been 
assessed  for  taxes  under  this  act,  and  fail  to  pay  the  tax  on  the 
same  on  or  before  the  first  day  of  January  next  after  said  assess- 
ment is  made,  he  or  she  shall  be  guilty  of  a  misdemcauor,  and, 
upon  conviction  thereof  in  any  court  of  competent  jurisdiction, 
shall  be  fined  not  less  than  five  dollars  ((5)  and  costs  for  each  dog 
•b  kept  And  it  is  hereby  made  the  duty  of  county  attorneys  to 
Vol.  XXX  — 80 
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prosecute,  upon  his  own  motion,  all  delinquent  tax  payers  under 
this  act" 
It  is  unnecessary  to  copy  the  other  sections  of  the  act 
Now,  it  is  contended  that  this  act  is  in  conflict  with,  and  vie* 
lative  of,  the  following  provisions  of  the  Oonstitution  of-  the  Stat« 
of  Texas,  viz.:  Article  3,  section  35 ;  article  7,  sections  2,  3  and  5; 
article  8,  sections  1  and  9. 

The  learned  counsel  for  relator,  in  his  earnest  and  able  on! 
argument  of  this  case,  has  elaborated  many  interesting  features  in 
the  application  of  these  constitutional  provisions  to  the  laww 
quoted,  which,  however  much  we  feel  inclined  to  examine  and  dis- 
cuss, wo  find  it  next  to  impossible  to  do  so  in  the  present  opinion. 
We  are  not  unmindful  of  their  importance,  but  believing  that  the 
case  must  be  determined  by  ascertaining  the  law  with  reference  to 
a  few  of  the  main  points  at  issue,  we  select  the  subjoined  proposi- 
tions, which  we  state  in  the  shape  of  three  several  pertinent  inter- 
rogatories, viz.: 

1.  Are  dogs  **  property  "  in  the  sense  that  they  are  liable  to,  and 
can  and  should,  be  taxed  ad  valorem  as  other  property? 

2.  Is  the  act  in  question,  technically  speaking,  a  tax,  or  is  it  a 
police  regulation  as  contradistinguished  from  a  tax  ? 

3.  And  whether  a  tax  or  a  police  regulation,  is  it  in  the 
power  of  the  legislature,  if  authorized  by  the  Constitution  to 
adopt  it,  to  divert  and  appropriate  the  funds  thus  arising, 
as  has  been  done,  from  the  general  revenue  fund  to  the  use  and 
benefit  of  public  free  schools,  when  the  Oonstitution  itself  has  pro- 
vided what  shall  constitute  the  permanent  and  what  the  available 
fund  for  public-school  purposes  ? 

Before  proceeding  with  the  examination  of  these  questions,  it 
may  be  proper  to  call  attention  to  the  language  of  another  pro* 
vision  of  the  Constitution  with  reference  to  taxation.  Section  17 
of  article  8  reads  as  follows:  '* The  specification  of  the  objects  and 
subjects  of  taxation  shall  not  deprive  the  legislature  of  the  power 
to  require  other  objects  or  subjects  to  be  taxed  in  such  manner 
as  may  be  consistent  with  the  principles  of  taxation  fixed  in  this 
Constitution."  We  cite  this  provision  to  show  that  the  enumera- 
tion of  subjects  of  taxation  in  the  preceding  sections  of  the  same 
article  does  not  limit  or  confine  the  power  of  the  legislature  to  those 
specified  objects  and  subjects,  in  passing  what  might  even  ieohni* 
cally  be  denominated  tax  laws. 
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The  word  tax  means  burden,  charge,  or  imposition,  pnt  or  set 
upon  persons  or  property  for  public  uses.  11  Johns.  77.  '*In  re- 
gard to  the  ownership  of  live  animals,  the  law  has  long  made  a 
distinction  between  dogs  and  cats  and  other  domestic  quadrupeds, 
growing  out  of  the  nature  of  the  creatures  and  the  purposes  for 
which  they  are  kept.  Beasts  which  have  been  thoroughly  tamed 
and  are  used  for  burden,  or  for  husbandry,  or  for  food  —  such  as 
horsee,  cattle,  and  sheep  —  are  as  truly  property  of  intrinsic  value, 
and  entitled  to  the  same  protection,  as  any  kind  of  goods.  But 
dogs  and  cats,  even  in  a  state  of  domestication,  never  wholly  lose  their 
wild  natures  and  distinctive  instincts,  and  are  kept  either  for  uses^ 
which  depend  on  retaining  or  calling  into  action  those  very  natures 
and  instincts,  or  else  for  the  mere  whim  or  pleasure  of  the  owner  ; 
and  therefore,  although  man  might  have  such  right  of  property^ 
in  a  dog  as  to  maintain  trespass  or  trover  for  unlawfully  taking  oi 
destroying  it,  yet  he  was  held,  in  the  phrase  of  the  books,  to  have* 
'no  absolute  and  valuable  property'  therein  which  could  be  the 
subject  of  a  prosecution  for  larceny  at  common  law,  or  even, 
according  to  some  authorities,  of  an  action  of  detinue  or  replevin, 
or  a  distress  for  rent,  or  which  would  make  him  responsible  for  the- 
trespasses  of  his  dog  on  the  lands  of  other  persons,  as  he  would  be 
for  the  trespasses  of  his  cattle.  Vin.  Abr.,  Trespass,  Z,  Replevin,  A;^ 
3  Bl.  Com.  193;  3  id.  7;  4  id.  234,  235;  Millm  v.  Fanddrye,  Poph. 
161 ;  Mason  v.  Keding,  1  Ld.  Raym.  608 ;  s.  a,  12  Mod.  335  ;  Read 
T.  Edwards,  17  0.  B.  (N.  S.)  245;  Regina  v.  Robinson,  8  Cox's  C.  C. 
115.  And  dogs  have  always  been  held  by  the  American  courts  to 
be  entitled  to  less  legal  regard  and  protection  than  more  harmless 
and  useful  domestic  animals.  Putnam  v.  Payne,  13  Johns.  312  ; 
Brown  v.  Carpenier,  26  Vt.  638  ;  Woolf  v.  Chalher,  31  Conn.  121.'*' 
Blair  v.  Forehand,  100  Mass.  136 ;  s.  c,  1  Am.  Rep.  94. 

In  the  case  of  The  State  v.  Marshall,  13  Tex.  58,  Mr.  Justice 
Wheblxa  says:  ''  By  the  common  law,  though  a  man  may  have  such 
property  in  these  animals  as  to  entitle  him  to  maintain  a  civil  action 
for  an  injury  done  them,  yet  as  they  are  not  classed  among  valuable 
domestio  animalty  as  horses  and  other  beasts  of  burden,  nor  among 
animals  domitimnaturm,vr\M\i  serve  for  food,  as  neat  cattle,  swine, 
poultry  and  the  like,  the  property  in  them  is  considered  of  so  base  a 
]iatare,and  they  are  held  in  so  little  estimation  as  property,  that  the 
stealing  of  ihem  does  not  amount  to  larceny.  4  BL  Com.  236;  1  Hale, 
518.    But  by  statute  in  England  yery  severe  penalties  are  inflicted 
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for  the  crime  of  stealing  a  dog.  4  Bl.  Com.  236,  note.  And  in 
some  of  the  States,  dogs  are  by  statute  placed  upon  the  same  footing 
M  other  personal  property.  Whart  Gr.  Law,  title  Larceny ;  HeiS' 
rodi  y.  ITackeit,  34  Mich.  283  ;  s.  c,  22  Am.  Rep.  529.  We  have 
in  this  State  no  statute  upon  the  subject 

At  the  time  that  decision  was  made  there  was  no  statute  making 
it  malicious  mischief  to  kill  a  dog,  butsnch  atiimals  have  since  been 
included  inthat  particular  statute.  Pasc.  Dig.,  art  2344.  Besides 
that  statute,  wo  know  of  no  other  recognizing  them  among  the 
domestic  animals,  or  as  property.  These  authorities,  we  think, 
settle  the  first  proposition,  and  to  the  effect  that,  in  law,  dogs  are  not 
recognized  as  other  property  and  subject  to  an  €ut  valorem  taxation. 

But  second,  as  was  said  by  Gray,  J.,  in  Blair  v.  Forehand,  100 
Mass.  139,  already  cited  above:  "  All  rights  of  property  are  held  sub- 
ject to  such  reasonable  control  and  regulation  of  the  mode  of  keeping 
and  use  as  the  legisUture,  under  the  police  power  vested  in  them  by 
the  Constitution  of  the  Commonwealth,  may  think  necessary  for  the 
preventing  of  injuries  to  the  rights  of  others,  and  the  security  of 
the  public  health  and  welfare.  In  the  exercise  of  this  power  the 
legislature  may  not  only  provide  that  certain  kinds  of  property 
(either  absolutely;  or  when  held  in  such  a  manner  or  under  such 
•circumstances  as  to  be  injurious,  dangerous  or  noxious)  may  be 
seized  and  confiscated,  upon  legal  process  after  notice  and  hearing, 
but  may  also,  when  necessary  to  insure  the  public  safety,  authorise 
them  to  be  summarily  destroyed  by  the  municipal  authorities, 
without  previous  notice  to  the  owner  — as  in  the  familiar  cases  of 
pulling  down  buildings  to  prevent  the  spreading  of  a  conflagration 
or  the  impending  fall  of  the  buildings  themselves,  throwing  over- 
board  decaying  or  infected  food,  or  abating  other  nuisances  danger* 
•ous  to  health."  100  Mass.  139,  and  authorities  cited. 

In  the  case  of  Tenny  v.  Lenz^  tho  Supreme  Court  of  Wisconsin 
Bays:  '^  Dogs,  though  possessing  many  excellent  qualities,  are 
liable,  by  rnnning  mad  and  destroying  sheep,  to  do  great  mischief. 
Hence  it  is  strictly  a  legitimate  exercise  of  the  police  power '  to 
regulate  the  license  and  keeping  of  dogs,'  as  was  done  by  the  ad 
referred  to.  ♦  ♦  ♦  The  exercise  of  that  power  is  based  npon 
the  idea  that  the  business  licensed,  or  kind  of  properly  regnhited, 
is  liable  to  work  mischief,  and  therefore  needs  restraints  wh^ch 
shall  operate  as  a  protection  to  the  public.  For  this  purpose  the 
Kcense-money  is  required  to  be  paid."  16  Wis.  666. 
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In  MiichsB  v.  WiUiamSy  27  Ind.  62,  Ray, C.  J.,  says:  '•In  Thorp  y. 
Th$  Rutland  A  Burlington  Railway  Co.,  27  Vt.  140,  it  was  held  thai 
this  police  power  of  the  State  extends  to  the  protection  of  the  liyeSi 
limbs,  health,  comfort,  and  quiet  of  all  persons,  and  the  protection 
of  all  property,  within  the  State.  Nor  can  it  be  denied  that  the 
means  adopted  are  legitimate  to  secare  the  end  in  view.  It  is  k. 
matter  of  no  consequence  how  the  sum  charged  to  the  owner  of  tha 
dog  may  be  collected.  If  it  be  deemed  more  oonyenient  to  place  it 
vpon  the  tax  duplicate,  it  does  not  therefore  make  it  a  tax,  and 
subject  to  the  constitutional  objection.''  See,  also  Morey  t.  Brofon^ 
4S  N.  H.  373 ;  Baker  t.  Panola  County,  30  Tex.  86. 

And  Mr.  Oooley,  in  bis  work  on  the  Law  of  Taxation,  says:  ''And 
though  a  tax  is  sometimes  levied  for  revenue  upon  the  keepers  of 
dogs,  it  is  more  usual  to  require  the  keeping  to  be  licensed,  the 
prindpal  object  being  to  have  some  person  responsible  for  ever^ 
aoimid  of  the  kind  that  is  protected  by  the  law.''  Cooley  on  Tax. 
412;  see,  also,  396.  It  is  to  be  noted  that  the  act  we  are  consider* 
ing  isin  harmony  with  this  view,  and  is  ''  An  act  to  levy  a  tax  on 
the  privilege  of  keeping  or  harboring  dogs." 

[Omitting  a  minor  question.] 

Our  conclusion  of  the  whole  matter  is  that  the  act  in  contro* 

versjisnot  obnoxious  to  the  constitutional  objections  raised  against 

it»  and  that  it  is  valid  and  binding  upon  the  citizens  of  the  State: 

until  it  is  repealed  by  proper  authority.     Such  being  our  conclusion,* 

the  relator  is  remanded  to  custody  of  N.  B.  Langsford,  constable  ol 

mis  county,  and  it  is  further  ordered  and  adjudged  by  this  court 

that  the  relator,  S,  0.  Oooper,  pay  all  the  costs  of  this  proceeding  oa 

kUmi  corpus. 

Ordered  accordingly. 


Habbebobb  v.  Stats 

OFimiiudUm'^laireenf^-'eeeeraneeandaMportaiSmL 

TIm  rimaltaneoiui  remoyal  and  carryiDg  away  of  rails  from  a  fenee,  with  lar 
oenoos  Sotent*  and  without  the  owner^s  oonaeDt,  la  theft    {See  nete^  p.  1694, 

pONYICTION  of  Oeffc.    The  opinion  states  the  facts. 


m TEXAS, 

Harbexger  y.  State. 


No  brief  for  appellant. 

W.  B.  Dunham,  for  the  State. 

. ,  • 

EoTOBy  P.  J.  The  defendant  was  charged  by  indictment  with  • 
felony,  to  wit,  the  theft  of  700  rails,  valued  at  $5.00  per  haodred 
iEe  was  tried,  and  was  convicted  of  a  misdemeanor,  and  took  an 
appeal  to  this  court.  There  are  only  three  questions  raised  on  the 
record  which  w^  deen^  it  necessary  to  notice  in  this  opinion. 
.  The  evidence  shows  that  the  rails  taken  by  the  defendant  were 
the  property  of  William  Spracklin,  the  person  named  m  the  in- 
dictment as  the  owner,  and  were  taken  from  his  fence.  It  is 
insisted  on  the  part  of  the  defendant  that  the  act  proven  (if  any) 
was  not  a  theft,  but  only  a  trespass  ;  that  the  rails,  when  taken, 
were  a. part  of  the  realty,  and  therefore  were  not  the  subject  of 
theft 

The  old  rule,  that  the  severance  and  asportation  of  things  an- 
nexed  to  realty  should  be  distinct  and  several  acts^  does  not  obtain 
in  this  State.  In  the  case  of  WiUkBy  ex  parte,  34  Tex.  155,  tho  ap- 
plicant  was  charged  with  the  theft  of  eleven  doors.  It  was  proved 
that  the  doors,  when  taken  from  the  owner,  w^re  fastened  b; 
hinges  to  her  unoccupied  house,  and  that  the  accused  soon  after- 
ward sold  them  in  a  neighboring  village.  It  was  held,  on  habeat 
■eofyme,  that  though  the  doors  were  part  of  the  realty,  and  not  the 
subject  of  theft  as  long  as  they  were  attached  to  the  house,  yet 
when  severed  from  the  house,  they  became  personal  property,  and 
4W  such  were  the  subject-matter  of  theft ;  and  even  if  it  had  been 
proved  that  they  were  taken  from  the  hinges  by  the  accused,  yet 
his  subsequent  asportation  and  conversion  of  them,  without  the 
owner's  consent,  and  with  the  intent  to  deprive  her  of  their  value, 
constituted  theft  in  a  legal,  as  well  as  a  moral  sense. 

We  find  in  the  book^  mpch  subtle  reasoning  in  respect  to  the 
•difference  between  trespass  and  larceny  in  this  class  of  cases. 
From  an  early  period  in  English  jurisprudence,  it  has  been  held 
that  in  consequence  of  the  stable  and  permanent  nature  of  real 
•estate,  an  injury  to  it  is  not  indictable  at  common  law;  and  there* 
fore  it  is  not  larceny  to  steal  any  thing  adhering  to  the  soil 
Hence  it  was  held  that  if  a  person,  with  a  felonious  intent,  seven 
and  carries  away  apples  from  a  tree,  or  the  tree  itself,  or  growing 
grass  or  grain,  or  copper  or  lead  attached  to  a  building,  the  oflensi 
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is  only  a  trespass.  Bat  if  the  thing  had  been  previonsly  severed 
from  the  soil,  whether  by  the  owner  or  by  a  third  person,  or  even, 
on  a  preTioos  occasion,  by  the  thief  himself,  it  has  thus  become 
personal  property.  This  mle  involved  many  technical  niceties 
which  have  resulted  in  what  appear  to  us  to  be  pure  absurdities. 
We  see  no  good  reason  why  we  should  not  hold  the  sensible  rule,  as 
was  done  by  our  Supreme  Court,  that  by  the  iact  of  the  severance 
the  thief  conyerts  the  property  into  a  chattel;  and  if  he  then  re- 
moves it  with  a  felonious  intent,  h^^  is  guilty  of  larceny,  whatever 
may  be  the  despatch  employed  in  the  removal. 

Mr.  Wharton,  in  treating  of  this  matter,  holds  that  at  common 
law  larceny  cannot  be  cotnniitted  of  things  which  savor  of  the 
tealqr,  though  when  severed  the  rule  is  otherwise;  and  that  no  par- 
ticular space  is  necessary  between  the  severance  and  the  appropria- 
tion, only  that  the  two  acts  must  be  separated  by  time,  so  as  not  to 
constitute  one  transaction.  He  says  it  is  '^  otherwise,  however,  with 
articles  which  do  not  adhere  to  the  freehold,  and  which  may^be 
removed  without  injury."  2  Whart.  Gr.  Law,  1753.  Thus,  a  key 
ia  the  lock  of  a  door  of  a  house  has  been  held  to  be  the  subject  qi 
larceny.  5  Blackf.  417.  And  in  an  Ohio  case  the  doctrine  was 
laid  down  as  follows:  '^The  rule  of  the  common  law,  that  things 
savoring  of  the  realty  are  not  subjects  of  larceny,  applies  only  to 
things  issuing  out  of,  or  growing  upon,  the  lands,  and  such  as  ad- 
here to  the  freehold,  but  not  to  personal  chattels  which  are  con- 
structively annexed  thereto — as,  a  leathern  belt  connecting  certain 
wheels  in  a  saw-mill  —  and  which '  may  be  removed  readily  and 
without  injury."  Jaehsofi  v.  The  Stale,  11  Ohio  St  104.  See,  also, 
35CaL671. 

[Omtttiiig  minor  points.] 

Judgment  affirmed,    - 


Non  BT  THB  Rmumtjul— In  HcOy  ▼.  Slal^  5i  Ala.  S88,  the  ooort  said:  *'  The  most  ap^. 
^Ofed  deflniUon  of  laroeny,  at  common  law,  is  that  given  by  Mr.  Bast,  in  his  Crown 
Law:  *  The  frandnlent  or  wrongftil  taking  and  oarrying  away  by  any  person  of  the  mef« 
personal  goods  of  another,  from  any  place,  with  a  felonious  intent  to  JonTert  them  to  his 
(the  taker's)  own  use,  and  make  them  his  own  property,  without  the  consent  of  the  owner/ 
Slsst,  set;  3  OreenL  St.,  $  ISO.  An  indispensable  constituent  of  the  offense  thus  defined 
^  that  the  thing  taken  must  be  of  goods  personal  and  not  of  chattels  real,  or  such  as  are 
sonexed  to  the  freehold.  Com.  grass,  trees,  and  the  like,  adhering  to  the  freehold,  were 
not  the  snl^ects  of  larceny,  but  the  seyeranoe  of  them  (according  to  Blackstone)  *  was, 
and  in  many  ttainei  is  still,  merely  a  trespass  which  depended  on  a  subtUicy  in  the  legal 
BoCioos  of  oar  ancestors.  Tliese  things  were  parcels  of  the  real  estate,  and  therefore,  w^e 
iheyooBtlBBedaOiOOiildadtby  any  possibility  be  the  subject  of  theft,  being  absolutely 
teed  and  trnmoralile.'  As  to  the  time  iutepyening  between  the  seyenuooe  and  the  asporta* 
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tkm,  which  would  mmke  them  aeparste  acts.  Instead  of  one  continuous  act.  nice  dMtec 
tk»s  were  made.  Sometimes  it  was  held  a  day  miM  iotenrene  between  the  seTeraiioe  snd 
the  asportation,  to  make  them  separate  acts,  because  the  law  does  not  recognise  a  fiaotioB 
of  a  day.  The  better  doctrine,  however,  is,  as  stated  by  Mr.  Bishop,  that  no  pardcolsr 
•pace  of  time  is  necessary,  only  the  two  acts  must  be  so  separated  as  not  to  oonstitnteoiis 
transaction.  SBish.  Cr.  Law,  $679.  When  by  one  act  the  thing  was  serered  from  tba 
freehold,  and  by  another  distinct  act  it  was  carried  away  with  the  criminal  intent,  thoogh 
before  seyerance  it  was  part  of  the  freehold,  it  was  the  subject  of  larceny.  This  rule  of 
the  common  law  has  been  modified  tmm  time  to  time  in  Bngland,  by  acts  of  Parliament, » 
as  to  aiTord  protection  to  things  fixed  to  the  fiieehold,  as  they  became  the  objects  of 
cifminal  scYerance  and  asportation,  and  were  from  their  nature  exposed  to  it.  13ie  nde 
was  never  satisfactory,  and  the  courts,  in  modem  times,  were  Inclined  to  confine  it  withia 
the  narrowest  Umita.  HotkLiu  t.  Ibrrefies,  5  Black.  417;  Jadsnn  t.  Stats,  11  Okie 
81.  lOi.*' 


KiKo  y.  State. 

(4  Tex.  Ct.  App.  54.) 

OrkiUfuU  law  —  atmnUt  wUh  inUiU  to  murder — mutual  eambai  &y  offrmmnt' 

In  case  of  a  mataal  combat  waged,  where  death  does  not  ensue,  in  oider  to 
redace  the  offense  from  aaeaalt  with  intent  to  murder  to  aggrayated  or  sim* 
pie  assault,  it  mast  appear  that  the  combat  was  waged  upon  equal  terms^ 
and  that  no  undue  advantage  was  sought  or  taken  by  the  accused. 

CONVIOTION  of  assaalt  with  intent  to  murder.    The  opinioo 
states  the  case. 

Bill  King,  in  propria  persona. 

W.  B,  Dunham^  for  the  State. 

White,  J.  The  appellant  in  this  case  and  one  Bill  Daris  (boih 
negroes)  had  a  quarrel  in  the  town  of  Farmersville,  Collin  countj, 
which  resulted  in  an  agreement  between  them  to  fight  with  knives- 
They  go  together  to  a  store  and  purchase  a  butcher-knife  apiece, 
and  start  in  company  to  the  field  of  combat,  Davis  riding  a  pony 
and  defendant  walking.  We  make  the  following  extract  from  the 
testimony  of  the  witness  Bill  Davis,  as  explanatory  of  the  remain- 
ing facts  connected  with  the  transaction,  there  being  but  an  immsr 
terial,  if  any,  apparent  discrepancy  in  the  testimony  of  the  seTenl 
witnesses  who  were  present  at  the  rencounter. 

He  says :  '^  When  about  a  half-mile  from  Farmersville,  he  turned 
out  to  some  bushes  to  tie  his  pony,  at  which  time  the  defendaDt 
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came  up  to  the  head  of  the  pony.  Witness  dismounted  on  the  left 
side  of  the  pony,  walked  round  the  rear  of  the  pony,  catching  him 
by  the  tail  to  preyent  falling.  Witness  met  the  defendant  on  the 
right  side  of  the  pony,  and  struck  him  the  first  blow  with  his 
butcher-knife,  cutting  a  pretty  deep  and  long  gash  on  defendant's 
forearm,  at  which  time  defendant  shot  witness  in  the  wrist  with  a 
derringer  pistol.  Witness  then  ran  off  a  little  distance  and  stopped. 
Defendant  reloaded  his  pistol  and  started  toward  witness.  Witness 
ran  again ;  the  defendant  shot  at  witness  again.  Witness  stuck 
his  knife  in  the  ground  and  picked  up  a  rock.  Defendant  again 
reloaded  his  pistol  and  took  after  witness  again.  Witness  ran  again, 
and  defendant  fired  upon  him  again.  This  ended  the  fight.  De- 
fendant only  hit  witness  the  first  time  he  shot  at  him.  The  ball 
is  still  in  the  wrist  of  witness.'' 

The  facts  thus  detailed  establish  in  law  a  case  of  mutual  combat. 
And  the  deliberate  agreement  of  the  parties  to  fight,  their  choice 
and  procurement  of  deadly  weapons,  and  the  coolness  with  which 
they  proceed  to  the  field  of  battle,  a  half  a  mile  distant,  all  eyidenoe 
that  formed  design  which,  in  cases  of  homicide,  is  the  essential 
ingredient  of  the  crime  of  murder.  4  Bla.  Com.  198,  and  note ; 
Whart.  on  Hom.,  §  463,  and  note ;  Lester  v.  The  State,  2  Tex.  Ct 
App.  432;  Perry  v.  The  Statey  44  Tex.  473. 

The  charge  of  the  court  presented  the  law  correctly  with  regard 
to  the  law  of  mutual  combat,  and  the  court  did  not  err  in  refusing 
the  special  instructions  asked  by  defendant,  there  being  no  evidence 
adduced^  on  the  trial  which  would  make  such  a  charge  applicable 
to  the  &cts.  Nor  do  we  think,  as  is  contended  by  counsel,  that 
the  court  erred  in  omitting  to  charge  upon  the  law  of  aggravated 
assault  In  our  opinion,  the  facts  would  not  warrant  such  a  charge. 
To  our  minds  it  is  clear,  from  the  evidence,  that  the  defendant, 
after  agreeing  to  fight  with  knives,  sought  and  attempted  to  get 
the  advantage  by  shooting  and  killing  bis  antagonist  with  a  pistol. 

The  correct  doctrine  in  cases  of  mutual  combat  is  that  laid  down 
by  the  Supreme  Court  of  California  in  The  People  v.  Sanchez,  They 
say  :  ^  In  case  of  mutual  combat,  in  order  to  reduce  the  offense 
from  murder  to  manslaughter^  it  must  appear  that  the  contest  was 
waged  upon  equal  terms,  and  no  undue  advantage  was  sought  or 
taken  by  either  side ;  for  if  such  was  the  case,  malice  may  be  in 
terred,  and  the  killing  amount  to  murder."  24  Cal.  27. 
Vol.  XXX— 21 
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As  a  whole,  the  charge  of  the  court  was  as  favorable  to  defendant 
as  he  had  any  right  to  expect  or  demand,  and  he  does  not  appear 
to  have  excepted  to  it  on  the  trial. 

The  punishment  imposed  by  the  verdict  and  judgment  (two  yean 
and  three  months  in  the  penitentiary)  is,  under  all  the  facts  (rf  the 
case,  much  less  than  the  jury  might  have  been  justified  in  imposing. 
Defendant  not  only  sought  an  undue  and  cowardly  advantage  bj 
arming  himself  with,  and  using,  bis  pistol, but  after  his  antagonist 
had  been  shot,  and  had  retreat-ed  to  a  distance  which  placed  de- 
fendant beyond  reach  of  danger  from  the  butcher-knife  with  which 
he  was  armed,  defendant  twice  reloads  his  pistol,  and  twice  again 
fires  upon  him. 

The  judgment  of  the  lower  court  is  affirmed. 


Brisco  y.  State. 

(4  Tex.  Ct.  App.  819.) 
OrimiiuU  law — larceny — "  gdding^ 


!m^»  »♦ 


A  fldgUng  (i.  e,  a  half-castrated  horse)  is  not  a  **  gelding,"  within  a  statoto 
providing  against  the  theft  of  '*  any  horse,  gelding,  mare»  oolt,aM,ormale," 
and  an  indictment  charging  the  theft  of  a  "  gelding  "  is  not  supported  \/f 
proof  that  the  animal  was  a  ridgling,  but  had  the  appearance  of,  and  m 
generally  believed  to  be,  a  gelding. 

« 

/CONVICTION  of  theft.    The  opinion  states  the  case. 

E.  R,  Kone,  for  appellant. 

George  McCormick,  assistant  attorney-general,  for  the  State. 

Whitk,  J.  Appellant  was  indicted  for  theft  of  a  gelding.  The 
proof  with  regard  to  the  sexual  character  and  condition  of  the 
animal  stolen  is  as  follows  :  The  alleged  owner  says  :  *^  He  was  a 
gelding.  ♦  ♦  ♦  What  I  mean  by  the  word  'gelding'  is  a  horse 
with  one  stone.  The  hoise  would  run  after  mares  ;  that  is  the 
reason  one  of  his  eyes  was  knocked  out  *  *  *  Hewasahorsei 
and  not  a  mare.  *  *  *  Sometimes  I  could  see  it  down,  and 
sometimes  it  was  in  his  belly.'' 
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^  The  nert  witness  sajs  he  got  the  horse  from  defendaiit.  **  I  had 
him  in  mypbesession  some  ten  or 'fifteen  days  before  I  tradiddhim. 
'I  am  satisfied  that  the  animal  was  a  horse,  and  not  ^mtkiQ^  Ttook 
him  to  be  a  gelding."  The  testimony  which  this  witness  gave  on 
the  examining  trial,  in  1871,  he  said  was  correct,  and  that  testis 
mony  is  made  part  of  his  evidence.  In  it  he  says  :  ^'Thc  hor^ 
had  the  sexnal  appeiurarice  of  being  a  mare,  and  also  the  appeiaratfee 
of  being  a  gelding. '^   • 

The  next  witness  ssys :  *'  I  took  him  to  be  a  gelding."  ' 

The  last  witness  who  testified  npon  this  subject  says:  '^He  was  ft 
gelding.  •  I  neyer  examined  him  particularly  to  see  if  he  was  or  not 
I  think  he  was  a  gelding."  * 

Upon  this  point  the  conrt  charged  the  jury  as  follows: 

"A  gelding  is  a  horse  that  has  been  castrated,  and  is  thus  distin* 
gnishedfirom  the  horse  in  his  natural  and  unaltered  condition. 
The  indictment  alleges  the  theft  of  a  gelding,  and  proof  of  thedit 
of  a  horse  would  not  sustain  the  indictment.  But  proof  that  the 
animal  was  castrated  so  as  to  present  the  appearance  of  a  gelding, 
80  as  to  be  taken,  accepted,  and  believed  to  be  a  gelding,  though 
in  bet  the  castration  was  not  complete,  would  bo  sufficient  proof 
of  the  allegation  in  the  indictment  that  the  animal  was  a  gelding." 

This  charge  is  assigned  as  error,  both  in  the  "motion  for  a  ne# 
trial  and  in  the  assignment  of  errors. 

In  our  opinion"  the  evidence  showed  the  animal  to  be  what  is 
eommonly  known  and  called  a  "ridgling."  A  *'ridgling,"  as  de- 
fined by  Mr.  Webster,  'Ms  an  animal  half  castrated ;  a  male  of  any 
beast  half -gelt."  The  word  is  also  ofie  in  common  use,  and  its 
meaning  is  as  well  known  as  the  moaning  of  the  word  "  stallion," 
or  any  other  intended  to  describe  the  sex  or  physical  condition  of 
an  animaL  The  same  learned  lexicographer  defines  '^ gelding"  to 
mean  a  "  eunuch  "  or  "  castrated  animal,"  and  the  word  **  gelt  ** 
means  the  same  thing. 

It  has  frequently  been  held  by  our  Supreme  Court  that  an  indict* 
ment  for  stealing  a  ''horse,"  which,  under  our  statute  (Paso.  Dig. 
art  2409),  means  an  unaltered  horse  or  stallion,  will  not  be  sus- 
tained by  proot  of  theft  of  a  mare  or  gelding,  and  vice  versa.  Jordi 
T.  The  Siaie,  31  Tex.  671;  Smndel  v.  The  State,  82  id.  102;  Pigff 
y.  The  Oate,  48  id.  108;  JB^eeeee  v.  TTie  State,  1  Tex  Ot  App.  298; 
Banh  v.  T%»  State,  28  Tex.  647;  lAimford  t.  Tke  State,  1  Tex.  Ot 
App.  448. 
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As  was  said  in  Banks  y.  The  State,  28  Tex.  647,  which  is  tha 
leading  case  npon  this  snbjecfc,  '^  the  statute  (art  2409)  itself  in 
creating  and  providing  for  the  punishment  of  the  offense,  appean 
to  fix  its  own  meaning  to  the  words  used.  It  specifically  describes 
the  different  species  of  property,  by  the  use  ot  the  words  'hone, 
gelding,  mare,  colt,  ass,  or  mule,'  evidently  discriminating  between 
them  as  different  species  of  property,  and  as  much  between  a  hone 
and  mare  as  between  horse  and  ass  or  mule.  The  averments  of  the 
indictment  must  be  equally  specific,  and  the  proof  must  correspond 
with  the  averment.  This  construction  of  similar  statutes  has  been 
adopted  in  England.  Whart  Cr.  Law;  Boscoe's  Cr.  Ev.;  2  East's 
P.  C.  616;  Leach,  123;  1  Moo.  C.  0.  24;  Archb.  Cr.  PL  &  Pr.  399, 
and  notes ;  2  Buss,  on  Gr.  133.  And  the  same  rule,  under  like 
statutes,  has  been  adopted  in  the  United  States,  so  far  as  we  have 
been  enabled  to  examine  the  authorities.  Hooker  v.  The  Slai$, 
4  Ohio,  349;  Turley  v.  I%e  State,  3  Humph.  324."  The  rule,  how- 
ever,  it  appears,  is  different  in  some  of  the  States.  Bishop's  Stat 
Or.,  §  426.  It  is  too  well  established  in  Texas,  and  the  reasons  ton  it 
appear  to  be  too  cogent,  to  admit  of  controyersy. 

The  law  being  thus  settled,  we  must  recur  to  the  original  qoee* 
tion  of  fact  to  determine  this  case.  The  question  is — Is  a  "ridg* 
ling," or  a  ^^ stallion"  which  is  but  half  castrated,  a  ''horse''  or  a 
'' gelding,"  under  our  statute?  We  have  been  unable  to  finds 
single  reported  case  presenting  a  similar  question. 

In  the  case  of  Cole  v.  The  State,  which  has  never  been  reported, 
and  which  was  an  appeal,  in  1874,  from  Harrison  county,  from  a 
judgment  of  conviction  upon  an  indictment  for  theft  of  a  Aotm,  the 
statement  of  facts  showed  that  ''the  animal  had  one  testicle  cat 
out;  had  only  one  remaining  testicle  or  seed,  and  was  called  by  tbe 
witness,  a  '  ridgling.' "  The  judge  below  charged  the  jury  in  that 
case:  ''  Ton  cannot  find  the  defendant  guilty  if  the  evidence  showi 
the  animal  stolen  (if  any  was  stolen)  was  a  mare  or  gelding — tliat 
is,  a  castrated  animal  of  the  horse  species."  Upon  appeal  to  die 
Galveston  term,  1875,  of  our  Supreme  Court,  from  the  judgment 
of  conviction  in  that  case,  the  Supreme  Court  affirmed  the  judgment 
without  a  written  opinion,  and  we  fully  oonoor  in  the  oorrectness 
of  the  judgment. 

In  the  case  we  are  considering;  the  charge  of  the  oourt  was 
erroneous,  and  was  'upon  the  weight  of  evidence.  It  makes  the 
tact  as  to  whether  the  animal  stolen  was  a  horse  or  a  gelding  do- 
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pend  npon  the  farther  fact  that  an  attempt  had  been  made  to  ca8* 

irate  him,  and  that  his  appearance  was  that  of  a  castrated  animal, 

when  there  was  positive  testimony,  as  we  have  seen,  that  he  was 

not  castrated,  and  that  at  times  that  fact  was  plainly  perceptible. 

The  charge  of  the  oonrt  nsnrped  and  infringed  upon  the  province 

of  the  jury,  by  depriving  them  of  the  right  to  determine  for  them- 

selves,  nnder  the  evidence,  whether  or  not  the  animal  was  in  fact  a 

fading,  as  averred  in  the  indictment. 

For  this  error  in  the  charge  of  the  conrt  the  judgment  mnst  be 

nvened  and  cause  remanded. 

Reversed  and  remanded. 


Plummbb  v.  State. 

(4  T«z.  Ot.  App.  Slid.) 


ikkriml  km-^hemieide — aeeidsnkU  hiUi'ng  of  third  pereon  in  lam^d  ee^ 

dtfeMe, 

Om  wbo  la  lawf al  aeU-defense  against  another  aoeidentftlly  and  anihteatioD- 
allj  Idllfl  a  tbird  person  Is  gailtj  of  no  crime. 

CONVIOTION  of  aggravated  assanlt    The  opinion  states  the 
case. 

Shepard  S  OarreU,  for  appellant 

W.  B.  Dunhamy  for  the  State. 

WiNKLBSL,  J.  On  the  trial  below  the  jury  were  instmcted  as 
follows: 

''If  the  defendant  went  to  the  house  of  Smelser  to  arrest  him, 
sod  Mr.  Smelser  resisted  and  fired  at  the  defendant  first,  and  thus 
gave  defendant  to  believe  that  ho  was  in  danger  of  death  or  great 
bodily  harm,  then  the  defendant  would  be  excused  in  defending 
himself,  and  to  kill  Mr.  Smelser*  if  necessary  to  save  his  life ;  and 
in  that  event,  if  he  shot  Mrs.  Smelser  by  accident  or  through  mis- 
take, then  yon  tronld  see  that  he  did  not  intend  to  kill,  and  there- 
fore could  not  have  made  the  assault  with  intent  to  kiH  or  murder 
Mrs.  Smelser;  and  in  that  event,  he  could  not  be  justly  convicted 
€f  a  hij^ier  grade  of  assault  than  aggravated  assault.'^ 
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We  a,te  of  opinion  that  the  latter  portion  of  tbi^.:  charge 
erironeonsy  and  calcalated  to  mislead  the  jury  to  the  prejadioe  of 
the  aocased. 

We  take  the  law  to  be  that  if  the  jury  beliered  that  the  defend* 
ant  found  himself  in  a  condition  where  be  would  have  been  justified 
in  taking  the  life  of  Smelser  in  order  to  save  himself  from  death  or 
the  infliction  of  great  bodily  barm^  and  iu  so  defending  himaeif 
from  siicli  danger,  he  by  mistake  or  isusoident  shot  Mrs.  Smetser, 
t^^n  .he  would  not  only  not  be  guilty  of  an  iMsault  with  intent  to 
murder  Mrs.  Smelser,  but  he  would  not  be  guilty  of  sny  offense 
wh^tevep.  .. 

The  charge,  if  a  proper  one  under  the  evidence  on  a  sabsqnent 
trial,  should  be  so  framed  as  to  harmonize  with  the  intimation 
given  above.  Further  than  this  we  fail  to  discover  any  material 
objection  to  the  charge.  If  the  proof  shai^s  such  a  condition  of 
affairs  as  to  justify  the  accused  in  taking  life  in  his  necessary  self- 
defense,  the  emergency  would  excuse  him  from  culpability,  if  in 
no^ldsing  such  necessary  defense,  he  should  unintentionilly,  or-bf 
accident  or  mistake,  injure  another  person. 

For  the  error  pointed  out  the  judgment  must  be  reyeiaed  and 
tbe  case  remanded. 


r«  » 


Davidson  v.  State. 


(4  Tex.  Ot.  App.  (Mff .) 


CbfiafiluK0furf<aw— jMfuifty  for  not  ttopping  raiiroadtminaatptgffUdUmtd 


^^t^/^^w^^^w9  i 


A  Btatnte,  imposiiig  a  penalty  on  raUwaj  oondnctora  for  fkiUng  to  canaa  tM 
traine  to  stop  five  minntea  at  ever/  waj  station.  Is  eonatltiitkMiaL 

rpHE  opinion  states  the  case. 

•  E.  P.  J5KB,  for  appellant,  cited  The  Siaie  v.  JVoyw,  47  He.  18«. 
OeorgB  MeOarmtek,  assistant  attorney-general,  foi'  the  State. 

White,  J.    The  information  in  this  case  was  based  npon  tiie 
ibst  section  of  an  act  entitled  "  An  act  to  regulate  the  time  to* 
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nulnwd  passenger  cars  shall  utop  at  way-stations ''  (Acts  1866,  p. 
93  [2  Pasc  Dig.,  art  6«532]  ),  which  is  in  these  words:  "  From 
and  after  the  establishment  of  any  wayside  station,  or  stations,  by 
any  railroad  company  in  this  State,  it  shall  be  the  duty  of  the  con- 
ductor, or  other  person  in  charge  of  any  train  of  pas^nger  cars 
upon  snch  railroad,  to  stop  his  train  at  each  and  every  such  station 
not  less  than  five  minutes;  and  any  such  conductor,  or  other 
person,  in  charge  of  such  passenger  trsiin,  who  shall,  upon 
any  occasicm,  pass  any  such  station  without  stopping  his 
train  as  aforesaid,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conyiction  thereof,  shall  for  each  and  every  offense  be  pun- 
ished by  a  fine  of  not  less  than  fifty  debars,  and  not  more  than 
one  hundred  dollars,  or  by  imprisonment  in  the  county  jail  for  a 
term  not  exceeding  thirty  days,  and  may  be  proceeded  against  for 
such  offense  by  information  or  indictment,  in  any  county  through 
which  the. road  passes." 

Having,  as  conductor  upon  the  Galveston,  Harrisburgh  ft  San 
Antonio  Bailroad,  been  convicted  under  this  statute,  the  appellant 
in  this  case  presents  the  sole  question  of  the  constitutionality  of 
the  law. 

I 

It  is  contended  that  power  to  pass  such  laws  is  referable  only  to, 
and  must  be  regulated  and  determined  by,  the  police  power  of  the. 
State,  and  that  the  police  power  of  the  State  extends  to  regulations 
looking  only  to  public  saf&ttf  and  not  to  public  convenience. 

la  troatiag  of  the  police  power  of  the  States,  Mr.  Cooley, 
in  his  odebrated  work  on  Constitutional  Limitations,  says: 

''The  rights  insured  to  private  corporations  by  their  charters, 
and  the  manner  of  their  exercise,  are  subject  to  such  new  regula- 
tions as  from  time  ta  time  may  be  made  by  the  State,  with  a  view 
to  the  public  protection,  health,  and  safety,  and  in  order  to  guard 
properly  the  rights  of  other  individuals  and  corporations.  *  *  * 
The  limit  to  the  exercise  of  the  police  power  in  these  cases  must 
be  this:  The  regulations  must  have  reference  to  the  comfort,  safety, 
or  welfare  of  society;  they  must  not  conflict  in  any  way  with  the. 
provisions  of  the  charter;  and  they  must  not,  under  the  pretense 
of  regulation,  take  from  the  corporation  any  of  the  essential 
rights  and  privileges  which  the  charter  confers.  In  short,  they 
most  be  police  regulations  in  fact,  and  not  amendments  of  the 
diarter  in  curtailment  of  the  corporate  franchise.^'  Cooley's  Const. 
Urn.  (3d  ed.)  576,  577. 
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Again  the  samt^  leai'ued  author  says: 

''The  State  may  also  regulate  the  grade  of  railways,  and  pre- 
scribe how  and  upon  what  grade  railway  tracks  shall  cross  each 
other;  and  it  may  apportion  the  necessary  expense  of  making  the 
necessary  crossings  between  the  corporations  owning  the  roads. 
And  it  may  establish  regulations  requiring  existing  railways  to  ring' 
the  bell  or  blow  the  whistle  of  their  engines  immediately  before 
passing  highways  at  grade,  or  other  places  where  their  approach 
might  be  dangerous  to  travel.  *  *  *  And  it  cannot  bo  doubted 
that  there  is  ample  power  in  the  legislative  department  of  the  State 
to  adopt  all  necessary  legislation  for  the  purpose  of  enforcing  the 
obligations  of  railway  co^^)anies,  as  carriers  of  persons  and  goods, 
to  accommodate  the  public  impartially,  and  to  make  every  reason- 
able provision  for  carrying  with  safety  and  expedition."  Id.  580, 
581. 

In  Benson  v.  Mayn-  of  New  Tork^  10  Barb.  245,  it  is  said,  in 
considering  a  ferry-right  granted  to  a  city:  **  Franchises  of  this 
description  are  partly  of  a  private  and  partly  of  a  public  nature. 
So  far  as  the  accommodation  of  passengers  is  concerned,  they  are 
jmblici  juris;  so  far  as  they  require  capital  and  produce  revenue, 
they  are  privati  juris.  Certain  duties  and  burdens  aro  imposed 
upon  the  grantees,  who  are  compensated  therefor  by  the  privilege 
of  levying  ferriage  and  security  from  spoliation,  arising  from  the 
irrevocable  nature  of  the  grant.  The  State  may  legisli^  touching 
them  so  far  as  they  are  publici  juris.  Thus,  laws  may  be  passed  to 
punish  neglect  or  misconduct  in  conducting  ferries,  to  seoure  the 
safety  of  passengers  from  danger  and  imposition.'^ 

This  police  power  of  the  State,  which  resides  primarily  and  ulti- 
mately in  the  legislature,  has  also  been  held  to  extend  to  the  right 
to  require  all  railways  to  fence  their  roads  on  both  bides,  and  also 
cattle-guards  at  all  farm  and  road  crossings.  Thorpe  v.  Ruikmd  d 
Burlington  R.  Go.y  27  Vt.  140.  And  so  it  has  been  held  that  'Mt 
may  be  extended  to  the  supervision  of  the  track,  tending  switdies, 
running  upon  the  time  of  other  trains,  running  a  road  with  s 
single  track,  using  improper  rails,  not  using  proper  precautions  by 
way  of  safety  beams,  in  case  of  the  breaking  of  iaxle-trees,  the  num- 
ber of  brakemen  on  the  train  with  reference  to  the  number  of  cars, 
employing  intemperate  or  incompetent  engineers  and  servants,  run- 
ning beyond  a  given  rate  of  speedy  and  a  thousand  similar  things, 
aomeof  which  have  been  made  the  subject  of  legislation  or  ju^'Cial 
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determiiiatdony  and  all  of  which  may  be."    HBgeman  v.  Western  jR. 
(h^  16  Barb.  353. 

In  this  latter  case  it  was  further  and  well  said:  '^  There  is  also 
the  general  police  power  of  the  State  by  which  persons  and  prop- 
erly are  subjected  to  all  kinds  of  restraints  and  burdens  in  order  to 
seoare  the  general  comfort^  health  and  prosperity  of  the  State;  of 
flie  perfect  right  in  the  legislature  to  do  which  no  question  eyer 
was,  or  upon  acknowledged  general  principles  can  be,  made,  so  far 
as  natural  persons  are  concerned.  And  it  is  certainly  calculated  to 
excite  surprise  and  alarm  that  the  right  to  do  the  same  in  regard  to 
railways  should  be  made  a  serious  question." 

In  the  case  nnder  consideration,  viewed  in  the  light  of  the 
authorities  given,  we  are  of  opinion  that  the  legislature,  under  the 
general  police  power  of  the  State,  had  the  right  to  so  regulate  the 
tiflie  of  stoppage  at  wayside  stations  of  passenger  railroad  trains, 
and  that  in  the  enactment  of  the  act  in  question  they  have  not 
transcended  the  legitimate  scope  of  that  power. 

So  believing,  and  further,  that  no  error  has  been  committed  in 
tti  trial  of  the  case  in  the  court  below,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Battlb  v.  State. 

(iTez.  Ct.  App.806J 
Otitntn&ikno — indieimerU  far  rape — aUeffoHon  €f  sesL 

la  Mtetment  chaiging  an  attempt  to  commit  a  rape  upon  "  Theresa  Gauda- 
lonpe,"  and  Teferring  to  that  person  as  "  her/'  is  good  withoat  alleg^g  thai 
peiaoo  to  be  a  woman. 

CONVICTION  of  assault  witii   intent  to  commit  rape.     The 
opinion  states  the  case. 

No  brief  for  appellant. 

Oeorge  MeOormtek,  assistant  attomey*general,  for  the  State* 

Whitb,  J.  The  appeal  in  this  case  is  from  a  judgment  of  con« 
viction  for  an  assault  with  intent  to  commit  rape.  Pasc.  Dig.,  art. 
SUG.    **  Bape  is  the  carnal  knowledge  of  a  woman  without  hei 
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ebnsenty  obtained  bj  force,  threats,  or  fraud,  or  the  carnal  knoi^W 
edge  of  a  female  under  the  age  of  ten  years,  with  or  without  Consent, 
and  with  or  without  the  use  of  folfoe,  fraud,  or  threalis."  Pmc 
Dig.,  art.  2184. 

.  The  main  eirror  arelied  on  is  the  one  presented  in  the  second 
ground  of  the  motion  in  arrest  of  judgment,  as  follows :  ^^The  in* 
dictment  does  not  show  or  charge  that  the  assault  with  intent  U 
U»pe  was  committed  upon  the  person  of  a  woman  or  female/' 
.  As  set  out  in  the  indictment  in  making  the  charge,  the'langaagt 
used  is,  after  the  formal  allegations,  that  the  aoensed  ',^did  tbeii 
and  there  unlawfully,  willfully,  and  feloniously,  in  and  upon  the 
hody  of  Theresa  Gaudaloupe,  make  an  assault;  and  the  said  Owen 
Battle  did  then  and  there,  without  the  consent  and  against  thewiU 
ether,  the  said  Theresa  Ckiudaloupe,  attempt  by  force  her,,  the  said 
Theresa  Oaudaloupe,  then  and  there  to  ravish  and  carnally  know, 
with  intent  her,  the  said  Theresa  Oaudaloupe,  willfully  and 
feloniously  to  ravish  and  carnally  knpw,^'  etc. 
r  It  was  not  error  for  the  court  to'  overrule  the  iuoUon  in  arrest  d 
judgment.  This  identical  question  has  been  adjudicated  in  seveiil 
of  iSie  State  courts. 

In  the  case  of  The  State  v.  Terry ^  4  Dev.  &  B.  152,  it  was  decided 
that  the  word  -'her,"  used  in  an  indictment  for  rape,  disclosed  with 
sufficient  certainty  that  the  person  stated  therein  to  have  been 
ravished  was  a  female.  The  same  court,  in  another  case  where  the 
indictment  charged  that  the  prisoner  '^  did  make  an  assault,  and 
her,  the  said  Mary  Ann  Taylor,  then  and  there,  violently  and^igainst 
her  will,  did  ravish  and  carnally  know,''  say:  ^' From  the  language 
used,  the  court  can  and  must  see  with  certainty  that  Mary  Ann 
Taylor  is  a  female."    The  State  y.  Farmer,  4  Ired.  2^4. 

In  Tayhr^s  case,  where  the  indictment  did  not  allege  that  Ellen 
Frances  Davis,  the  party  ravished,  was  '^  a  female,"  the  Court  oi 
Appeals  of  Virginia  held  the  indictment  good,  and  further,  that 
**  both  of  the  names  '  Ellen '  and  '  Fratices '  are  names  uniyersally 
applied  to  females  only,  and  the  personal  pronoun  of  the  female 
gender, 'her,' is  twice  used  in  the  indictment  in  relation  to  the 
person  therein  described  as  '  Ellen  Frances  Davis,'  and  there  is  not 
a  word  in  the  indictment  tending  to  show  that  such  person  is  not 
a  female."    20  Qratt  825. 

An  analogous  question  was  involved  in  Tracy  v.  The  StaU^  44 
70X.  9f  and  is  thus  disposed  of  by  Roberts,  G.  J.    He  says  :  **  b 
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the  statement  of  facts  the  defendant  is  spoken  of  as  a  man  who 
kept  a  hotel  and  wore  whiskers,  and  the  party  who  was  beaten, 
when  spoken  of  as  a  witnc^s^^ils'calWN^cy  Sheppard,  whose  given 
name  is  nsnally  that  of  a  female,  and  when  therein  designated  as 
ttie  person  beaten,  is  spoken  of  as/ she.'  *  *  *  The  defendant 
has  no  right  to  complain  that  the  court  and  jury  took  for  granted 
from  the  eyidence.  adduced,  both  i^ffinni^tiye  an4  njegati^ye,  and  in* 
ferehtia],  the. existence  6t  the  f^ts  which  fully  establishied  that  ho 
was  an  adult  male  and  she  a  female." 

As  was  said  by  Wright,  0.  J.j,  in  The  Slate  v.  Hussej/y  7  Iowa, 
409:  **  While  it  would  be  better  in  such  cases  to  charge  expressly 
the  sex,  yet  the  omission  of  such  averment  will  not  vitiate,  if  the 
lame  thing  appears  from  all  that  is  ktateif  by  the  pleader."  And  Mr. 
Bishop  thus  states  the  rule  :  '*  Although  in  point  of  law,  the  per* 
son  against  whom  the  wrongful  act  is  committed  must  be  a  woman, 
the  indictment  need  not  state  the  sex  by  express  averment."  % 
Bishop's  Cr.  Proc.  (2d  ed.),  §  962. 

Using,  as  does  the  indictment  in  this  case,  the  personal  pronoun 
''  her  "  as  many  as  three  ^imes  in  connection  with  the  name  of  the 
assaulted  party,  and  the  fact  that  her  Christian  name  is  '^  Theresa," 
which  is  a  name  generally  borne  by  a  female,  we  think  the  indict-* 
ment  sufficiently  describes  the  injured  party  as  a  female,  or  woman. 

No  other  question  of  importance  requiring  discussion  is  apparent 

from*  or  raised  in,  the  record.     The  case  was  fairly  tried  upon  the 

kw  and  the  evidence  ;  and  the  evidence  as  it  is  presented  to  us 

being,  in  our  opinion,  sufficient  to  authorize  the  verdict  and  judg- 

ment,  the  judgment  is  affirmed. 

Afflnned* 
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LoH  property— righU of  finiiUr* 

The  plaintiff,  while  engai^ed  as  an  employee  in  the  defendant'!  paper  nfflt 
in  aasorting  a  bale  of  old  papera  which  the  defendant  had  bonght  for  maa» 
f^ure,  foond  a  number  of  bank  notes,  in  a  clean  anmarfced  enTelopei  in 
a  bale,  and  delivered  them  to  the  defendant,  for  the  pnrpoee  of  aaoertalBinir 
if  they  were  good,  and  upon  his  promise  to  retam  them.  The  defendaat 
refusing  to  return  them  upon  demand,  Mtf,  that  the  plaintiff  was  entitM 
to  recover  their  value  from  him.    {See  note,p.  180.) 

ACTION  to  recover  the  valne  of   bank  notes.    The  opinioo 
states  the  facts.     The  plaintiff  had  jadgment 

«/.  AppUgaie^  for  appellants. 

C.  R.  PoUardy  for  appellee. 

Perkins,  J.  Ellen  Quinn,  a  minor,  fonnd  two  fifty-dollar  bank 
1)1118  on  the  premises  of  the  appellants,  and  handed  the  same  to 
them,  requesting  to  be  informed  if  they  were  genuine.  Appellants 
retained  the  bills,  declining  to  return  them  to  the  finder,  on  de* 
«nand. 
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The  appellee,  Catherine  Sulliyan,  the  gnardian  of  said  minor^ 
institiited  this  suit  to  recover  the  yalne  of  said  bills. 

Issues  were  formed,  aiid  tried  by  a  jnry;  yerdict  for  the* 
plaintiff ;  motion  for  a  new  trial  oyerrnled,  and  judgment  on  the 
ferdict 

The  pleadings,  on  which  the  cause  was  tried,  were  good  on  de- 
nuTier,  but  some  of  them  might  haye  been  subject  to  a  motion  to^ 
make  more  certain.  Hart  y.  Crawfordy  41  id.  197;  Dwnan  y.. 
Bedunnah,  57  id.  219;   WiUon  y.  mily,  68  id.  686. 

As  bearing  on  this  part  of  the  case,  we  cite  Tancil  y.  Seaton,. 
28  Oratt  (7a.)  601,  where  it  is  decided,  that  *'  the  finder  of  & 
hank  note,  as  against  a  bailee  without  reward,  to  whom  he  de<- 
liyeis  it  to  be  kept  for  such  finder,  has  such  a  possessory  interest  in 
the  note  as  entides  him  to  recover  the  same  of  the  bailee,  on  his 
refusal  to  re-deliver  it  to  the  finder  on  request,  and  in  the  absence  of 
any  claim  of  the  rightful  owner  made  known  by  him  to  such 
bailee." 

On  the  trial,  the  court,  of  its  own  motion,  gave  to  the  jury  the 
following  instructions,  which  were  all  that  were  given  in  the  cause. 
They  were  given  by  the  Hon.  T.  B.  Wabd,  who  presided  at  the 
trial  of  the  cause  as  special  judge. 

**  The  first  paragraph  of  the  complaint  is  upon  an  account  for 
money  alleged  to  have  been  had  and  received  by  the  defendants,  of 
the  plaintiff's  ward,  for  the  use  of  said  ward. 

''The  second  paragraph  of  the  complaint  is  not  before  you. 

''The  third  and  fourth  paragraphs  allege,  in  substance,  that  the 
plaintiff's  ward  found  two  bank-notes,  of  the  denomination  and 
value  of  fifty  dollars  each,  on  the  defendants'  premises  (in  their 
paper-mill) ;  that  her  said  ward  handed  said  notes  to  one  of  the 
defendants,  to  ascertain  if  they  were  genuine,  and  upon  a  promise 
that  he  would  return  them  to  her ;  that  the  defendants  kept  said 
notes  and  converted  them  to  their  own  use ;  therefore  she  prays 
judgment,  etc. 

"The  answer  is  in  three  paragraphs,  the  first  of  which  is  a 
general  denial  of  the  allegations  of  the  first  paragraph  of  the 
oomplaint 

"Theseoond  and  third  paragraphs  of  the  answer  aver,  in  sub* 
stanoe,  that  the  defendants  are  copartners,  engaged  in  the  manu*^ 
fsctore  of  paper,  in  Carroll  county;  that  for  the  purpose  of  their 
business,  it  is  their  custom  to  purchase  rags  of  different  colors  and 
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qualities;  tiiat  tha  said  bfink-tiotes  were  purchased  with  other  rags, 
in  Kansas,  by  iiihe  defeindants,  and  are  their  property;  that  the 
plaintiff's  ward  took  said  bank-notes  from  their  premises,  without 
Tight,  bat  afterward  returned  them. to :the. defendants. 

''The  burden  of  proof  is  upon  the  plain tifL  In  order  to  entiUe 
her  to  recover,  she  must  prove  the  material  allegations  of  her  com- 
plaint by  a  preponderance  of  the  testimony;  that  is,  by  a  fair 
weight  of  tbe  testimotiy.  The  finder  of  lost  property  is  the  owner 
of  it  as  against  every  person  except  the  loser,  or  real  owner.  If 
you  believe,  from  the  evidence,  that  the  plaintiff's  ward  found  the 
j»id  bank-notes  in  the  defendlant's  paper-mill,  and  if  you  bdieve 
«aid  bank-notes  were  lost  property,  you  should  find  for  the  plaintiff. 
The  primary  question  is,  were  the  notes  lost  property  ?  If  they 
were,  it  can  make  no  difference  whether  they  were  found  upon  the 
highway,  in  the  defendant's  paper-mill,  or  in  their  dwelling-house^ 
the  difference  between  the  highway,  the  place  of  business  or  the 
dwelling-house  (so  far  as  this  case  is  concerned),  is  a  difference 
only  as  to  the  degree  of  privacy;  the  place  of  business  is  more 
private  than  the  highway,  and  the  dwelling-house  is  more  private 
than  the  place  of  business. 

*'  But  if  the  bank-notes  were  lost  property  and  the  plaintiff's 
ward  found  them,  it  does  not  matter  where  she  found  them  ;  they 
belong  to  her  as  against  every  person  but  the  loser,  or  real  owner. 
But  if  you  believe,  from  the  evidence,  that,  as  alleged  in  the  third 
and  fourth  paragraphs  of  the  answer,  the  defendants  had  purchased 
said  bank-notes  as  rags,  then  they  were  not  lost  property,  and  yon 
should  find  for  the  defendants. 

"  As  I  have  already  said  to  you,  the  plaintiff  must  make  out  her 
case  by  a  preponderance  of  the  testimony.  You  cannot  indulge  in 
any  presumption  in  her  favor,  but  you  have  a  right  to  draw  natund 
inferences  from  all  the  facts  proven  ;  and,  if  you  believe,  from  the 
evidence,  that  the  said  bank-notes  were  found  oy  the  plaintiff's 
ward  among  the  rags  or  paper  belonging  to  the  defendants,  in  their 
mill,  and  that  said  bank-notes  got  there  by  accident,  and  were  not 
placed  there  purposely  by  the  person  of  whom  the  rags  and  papecf 
were  purchased  by  the  defendants,  and  the  defendants  did  not  know 
they  were  among  the  rags  when  they  made  the  purchtise,  then  I  in- 
struct you  that  said  bank-notes  were  lost  property,  and  you  should 
find  for  the  plaintiff." 

The  evidence  in  the  cause  consisted  of  oral  testimony. 
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EUen  Quinn's  testimony  was  as  follows  : 

^I  am  acquainted  with  the  defendants.  In  May,  1876,  they  were 
engaged  in  the  mannfacture  of  paper,  about  half  a  mile  from 
DelphL  I  am  a  half-sister  of  Anna  Sallivan,  who  was  working  for 
the  defendants  in  the  spring  of  1876.  I  went  to  the  paper-mill  6t 
the  defendants  in  the  spring  of  1876.  I  was  not  in  their  employ. 
My  sister  had  been  for  a  week  or  two.  I  found  some  money  in  the 
paper-mill  of  defendants,  in  May,  1876,  on  Wednesday.  Tip  to 
that  time  I  had  never  been  in  the  employ  of  the  defendants.  I 
found  the  money  in  the  mill,  on  the  floor,  in  a  clean  envelope,  not 
in  a  package.  In  about  five  minutes  afterward  I  showed  it  to 
Charley  McClane.  He  took  it  to  Huchtenhouser  to  see  if  it  was 
good,  and  Huchtelnhouser  took  it  to  the  defendant  Abner  T.  Bowen. 
There  were  two  fifty-dollar  bills  in  the  envelope.  I  found  the 
envelope  three  or  four  feet  from  where  the  girls  were  assorting 
papers.  There  was  no  name  or  other  mark  upon  the  envelope.  I 
threw  the  envelope  back  on  the  floor.  The  next  morning  I  asked 
the  defendant  Abner  T.  Bowen  for  the  money,  and  told  him  he 
promised  to  give  it  back.  He  did  not  give  me  the  money,  but 
•offered  to  give  me  ten  dollars,  if  I  would  be  satisfied,  which  I  re- 
fused to  take.  I  asked  him  if  he  had  bought  this  money  or  lost  it 
He  said  he  had  not.  This  money  has  never  been  returned  to  me. 
Charlie  McClane  was  the  first  person  I  told  about  having  found  it. 
The  defendant  Abner  T.  Bowen  got  this  money  for  the  purpose  of 
seeing  whether  it  was  good  or  not.  He  said  it  was  genuine.  I  am 
sixteen  years  old." 

And  upon  cross-examination  this  witiysss  further  testified  : 

^  I  found  this  money  in  the  room  of  the  paper-mill  where  they 
assorted  old  papers  for  the  purpose  of  mauufactnring  the  same  into 
new  paper.  The  room  was  about  15  by  30  feet  There  were  five 
persons  engaged  there  at  the  time  in  assorting.  The  old  papers  are 
received  in  bales  which  are  placed  upon  the  fioor,  cut  open,  and  the 
contents  taken  out  and  put  in  screens.  The  persons  then  engaged 
there  in  assorting  the  papers  were  Sarah  and  Mary  Alberts,  Annie 
McClane,  Mattie  Kist  and  Alma  Sullivan.  I  asked  Abner  T.  Bowen 
if  the  money  was  good.  He  said  it  was.  I  asked  him  for  it.  He 
asked  me  if  I  thought  the  money  belonged  to  me.  I  told  him  I 
thought  it  did  until  the  proper,  person  came.  I  then  asked  him  if 
he  had  bought  the  money  or  lost  it.  He  said  no.  I  meant  by  that, 
if  he  claimed  it  as  his  property.    He  said  he  did  not.    I  told  him 
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I  would  like  to  have  it.  He  offered  me  ten  dollara,  and  asked  me 
if  I  woald  take  that  and  be  satisfied.  I  said  I  wonld  not  The 
room  where  this  money  was  found  is  the  assorting  room  of  the 
paper-mill,  np-stairs.  The  envelope^  in  which  it  was,  was  nice, 
olean  and  new,  and  had  no  writing  or  mark  npon  it  There  weee 
papers  scattered  all  over  the  floor  when  I  found  it  I  don't  think 
there  was  a  space  on  the  floor  more  than  four  inches  square,  not 
ooYored  with  old  papers.  I  found  this  money  about  3  o'clock  in 
the  afternoon,  and  when  I  picked  it  up  was  nearer  to  Annie  'ilO' 
Olane  than  any  person  else,  and  about  three  or  four  feet  from  her. 
There  were  three  screens  in  this  room  and  two  persons  working 
at  each." 

Aboer  T.  Bowen,  one  of  the  defendants,  and  a  witness  for  the 
defendants,  testified  as  follows  : 

^'Oharlie  and  Huchtenhouser  came  to  me  together.  Charlie 
said  ^she  wants  the  money  back,  even  if  it  is  not  good.'  Don't 
know  that  I  said  any  thing  to  him  about  returning  it  The  next 
morning  I  saw  Ellen  Quinn  in  the  machine  room.  She  said, 
'  what  about  the  money  ? '  I  said,  [  it  is  good  money;  who  do  yon 
think  this  money  belongs  to  ? '  She  said  she  supposed  it  belonged  to 
me,  but  thought  she  needed  it  more  than  I  did.  I  asked  her  what 
she  would  do  about  it  Sho  said,  just  as  I  said.  I  then  offered  her 
ten  dollars.  She  shrunk  back  and  refused  to  take  it  Said  I  ougbt 
to  give  her  at  least  half  of  it ;  if  she  had  lost  one  hundred  dolUn 
and  any  one  had  found  it  and  brought  it  to  her,  she  would  bafe 
diTided  equally  with  them.  She  repeated  several  times  that  she 
needed  it  worse  than  I  did.  I  said  that  had  nothing  to  do  with 
it  She  said  she  ought  to  liave  thrown  it  in  the  papers,  and  it 
wonld  have  been  ground  up,  and  I  never  would  have  received  anj 
benefit  of  it.  I  said  nothing  about  not  having  bought  it  That 
is  about  what  I  said  and  wonld  think  about  it  She  said  ahefound 
it  in  an  envelope  marked  Kansas  City.  She  was  working  for  m^ 
that  week  and  the  week  before,  receiving  wages  for  her  labor.  I 
never  gave  her  any  authority  to  take  those  bills  from  the  jiM 
where  they  were  found." 

0)1  cross-examination  he  further  testified  : 

'*  If  that  money  was  found  in  a  bale  of  papers,  we  had  bought  it 
and  paid  for  it  Huchtenhouser  kept  the  accounts  with  the  girii 
in  the  assorting  room,  so  I  cannot  certainly  say  whether  Ellen  was 
in  our  employ  the  day  the  money  was  found.     I  did  not  know  that 
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■I0D6J  was  there.  We  did  not  get  it  by  accident.  I  think  it  was 
parohased  with  old  paper.  I  think  Ellen  was  working  for  us  the 
day  the  money  was  found.  I  think  I  have  a  memorandam  of  the 
day  the  money  was  fonnd,  but  can't  now  tell  the  day  nor  the  month. 
It  was  entered  on  our  cash  book  the  day  it  was  found.  At  the 
time  I  got  the  money  I  did  not  intend  to  give  it  back/' 

The  testimony  of  the  two  foregoing  witnesses  represents  the  con- 
flict m  the  testimony  in  the  case  on  the  part  of  the  plaintiff  and 
defendants. 

There  was  no  evidence  that  the  envelope  containing  the  money 
had  been  accidentally  or  carelessly  laid  down  or  dropped  in  the 
paper-mill  by  a  visitor  at  the  mill,  so  that  the  cases  of  McAvoy  v. 
Medina,  11  Allen,  548,  and  Lawrence  v.  The  State,  1  Humph .  228, 
are  not  applicable  in  the  case  at  bar. 

There  was  no  evidence  that  the  envelope  was  purchased  by  spe- 
cial contract,  including  it  and  its  contents,  so  that  the  case  of  M$rry 
T.  Ore^n,  7  M.  &  W.  623,  is  not  applicable. 

Ever  since  the  case  of  Armory  v.  Delamirie^  1  Strange,  505,  in 
which  a  chimney-sweeper's  boy,  having  found  a  jewel,  left  it  with 
a  goldsmith  to  ascertain  what  it  was,  was  held  entitled  to  recover 
it,  the  law  has  been  steady  and  uniform  that  the  finder  of  lost 
property  has  a  right  to  retain  it  against  all  persons  except  the  true 
owner.  Tancil  v.  Seaton,  28  Gratt  601 ;  s.  c,  26  Am.  Bep.  380  ; 
Lawrenee  v.  Buck,  62  Me.  275.  And  ordinarily  the  place  of  find- 
ing is  immaterial.     Tatum  v.  SharpUse,  6  Phila.  18,  and  cases  cited. 

The  jury  in  the  case  now  before  this  court  might  have  found 
from  the  evidence  that  an  envelope  was  picked  up  from  the  fioor  of 
the  defendants'  paper-mill  by  Ellen  Quinn  ;  was  opened  by  her  and 
found  to  contain  two  fifty-dollar  bills  ;  that  the  bills  were  taken  by 
her  and  the  envelope  returned  to  the  floor  ;  that  the  envelope  was 
purchased  by  the  defendants  at  the  rate  of  two  and  one-half  cents  per 
pound,  as  waste  paper,  raw  material,  to  be  used  in  the  manufacture 
of  paper  ;  that  neither  the  seller  of  the  envelope  nor  the  buyer  of 
it  knew  that  it  contained  the  bills  in  question,  and  only  sold  and 
bought  and  paid  for  the  envelope  ;  that  the  rightful  owner  of  the 
money  is  still  unknown.  Had  the  notes  or  bills  in  question  been 
lying  upon  the  floor,  uninclosed  when  found,  the  case  would  have 
fdlen  within  most,  if  not  all,  the  approved  authorities. 

The  distinguishing  feature  of  the  case  is,  that  the  bills  were 
iMmd  oontained  in  an  article  of  property  which  had  been  purchased 
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by  and  belonged  to  the  defendants.  Did  that  fact  carry  with  it  the 
property  in  the  bills  in  question  ? 

The  case  more  nearly  in  point  than  any  other  which  has  fallen 
under  our  observation  is  Durfee  v.  Jmies,  11  R.  I.  588  \  ^  o^tZ 
Am.  Rep.  528;  decided  July  21  st,  1877.    Dubfbe,  C.  J. 

''  The  facts  in  this  case  are  briefly  these :  In  April,  1874,  the 
plaintiff  bought  an  old  safe  and  soon  afterward  instrncted  hii 
(igent  to  sell  it  again.  The  agent  offered  to  sell  it  to  the  defendant 
for  ten  dollars,  but  the  defendant  refused  to  buy  it.  The  agent 
then  left  it  with  the  defendant,  who  was  a  blacksmith,  at  his  shop 
for  sale  for  ten  dollars,  authorizing  him  to  keep  his  books  in  it  until 
it  was  sold  or  reclaimed.  The  safe  was  old  fashioned,  of  sheet 
iron,  about  three  feet  square,  having  a  few  pigeon-holes  and  a  place 
for  books,  and  back  of  the  place  for  books  a  large  crack  in  the 
lining.  The  defendant,  shortly  after  the  safe  was  left,  upon  exam- 
ining it,  found  secreted  betvreen  the  sheet-iron  exterior  and  the 
wooden  lining  a  roll  of  bills  amounting  to  tl 65.00,  of  tbe  denom- 
ination of  the  National  bank-bills  which  have  been  current  for  the 
last  ten  or  twelve  years.  Neither  the  plaintiff  nor  the  defendant 
knew  the  money  was  there  before  it  was  found.  The  owner  of  tlie 
money  is  still  unknown.  The  defendant  informed  the  plaintiff's 
ligent  that  he  had  found  it,  and  offered  it  to  him  for  the  plaintiff; 
but  the  agent  declined  it,  stating  that  it  did  not  belong  to  eiAer 
himself  or  the  plaintiff,  and  advised  the  defendant  to  deposit  it 
where  it  would  be  drawing  interest  until  the  rightful  owner  ap- 
peared. The  plaintiff  was  then  otit  of  the  city.  Upon  his  return, 
being  informed  of  the  finding,  he  immediately  called  on  the  de- 
fendant and  asked  for  the  money,  but  the  defendant  refused  to  give 
it  to  him.  He  then,  after  taking  advice,  demanded  the  return  of 
the  safe  and  its  contents,  precisely  as  they  existed  when  placed  in 
the  defendant's  hands.  The  defendant  promptly  gave  up  the  safe, 
but  retained  the  money.  The  plaintiff  brings  this  action  to  recorer 
it  or  its  equivalent" 

The  court  held,  that  as  the  purchase  was  of  the  safe,  not  the 
safe  and  its  contents,  the  money  was  not  embraced  in  the  purchase. 

"The  plaintiff"  (say  the  court)  "claims  that  he  is  entitled  to 
have  the  money  by  the  right  of  prior  possession.  But  the  plaintifl 
never  had  any  possession  of  the  money,  except  unwittinglyy  by 
having  possession  of  the  safe  which  contained  it  Such  posseasion, 
if  possession  it  can  be  called,  does  not  of  itself  confer  a  X^^ 
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The  case  at  bar  is  in  this  view  like  Bridges  y.  Hawkesworth^  *  * 
7  Bog.  L.  &  Eq.  424.  In  that  case,  the  plaintiff,  while  in  the  de* 
fendant's  shop  on  business,  picked  from  the  floor  a  parcel  con- 
taining bank-notes.  He  gave  them  to  the  defendant  for  the  owner 
if  he  conld  be  found.  The  owner  conld  not  be  found,  and  it  was 
held  that  the  plaintiff  as  finder  was  entitled  to  them,  as  against  the 
defendant  as  owner  of  the  shop  in  which  they  were  found.  '  The 
notes,'  said  the  court,  'never  were  in  the  custody  of  the  defendant 
nor  within  the  protection  of  his  house,  before  they  were  found,  as 
they  would  have  been  if  they  had  been  intentionally  deposited 
there.'  The  same  in  effect  may  be  said  of  the  notes  in  the  case  at 
bar ;  for  though  they  were  originally  deposited  in  the  safe  by  design, 
they  were  not  so  deposited  in  the  safe,  after  it  became  the  plaintiff 's 
•afo,  so  as  to  be  in  the  protection  of  the  safe  as  his  safe,  or  so  as  to 
affect  him  with  any  responsibility  for  them.  The  case  at  bar  is 
abo  in  this  respect  like  Taium\,  Sharplesa,  6  Phila.  18.  There  it 
was  held,  that  a  conductor  who  had  fouod  money  which  had  been 
lost  in  a  railroad  oar  was  entitled  to  it  as  against  the  railroad 
company/' 

It  is  also  claimed  in  this  case,  that  the  finding  of  the  money  was 
a  wrongful  act,  and  that  therefore  the  defendants  (appellants) 
hare  a  right  to  hold  the  money.  We  do  not  concur  in  this  view. 
The  defendants  insist  that  Ellen  Quinn,  the  finder,  was  in  their 
employ  as  a  rag-sorter,  and  that  therefore  what  she  found  while 
so  in  their  employ  belonged  to  them. 

The  OTidence  would  have  sustained  such  a  finding;  and  in  sup- 
port of  the  verdict,  perhaps  we  should  presume  in  favor  of  it  If 
she  was  so  in  the  defendants'  employ,  the  finding  of  the  money 
was  not  wrongful.  In  the  elaborate  case  of  Brandon  v.  Planters 
mid  MerekanU  Bank  of  HuntsviUe,  1  Stewart,  320,  it  was  held 
that  lost  property  found  by  a  slave  belonged  to  his  master,  but  we 
have  found  no  case  to  which  this  doctrine  has  been  apphed  as 
between  employer  and  employee.  See  Tatum  v.  Sharpleas,  and 
Durfee  v.  Jones,  supra. 

See,  on  this  general  subject,  note  to  Bailey  v.  7%^  Staiey  21  Am. 
Bep.  187  ;  Bailey  v.  The  Siate,  62  Ind.  462  ;  The  K  V.  d  Harlem 
A  R.  Oo.  V.  Hawsy  56  N.  Y.  175. 

An  objection  was  made  to  the  admission  of  certain  testimony, 
bnt  it  was  not  noticed  in  the  brief  of  counsel  in  this  court,  and  is 
ttieretore  treated  as  waived. 
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Tb6  defendants,  by  counsel,  object  to  some  part  of  an  instrao* 
tion.  But  the  instructions  are  not  numbered  ;  and  we  cannot  find 
one  that  is  subject  to  the  objection  made.  No  instruction  was  asked 
by  the  defendants  to  supply  any  deficiency ;  and  as  applicable  to 
the  eyidehce,  we  think  the  instructions  were  not  liable  to  the  de- 
fendants' objection. 

It  is  claimed  that  the  appellants,  in  purchasing  the  euTelope 
containing  the  bills  by  weight,  purchased  the  bank  bills  in  qoet- 
tion.  Their  existence  was  unknown  when  the  enyelope  was  par- 
chased,  and  their  weight  was  so  infinitesimally  small,  compared 
with  their  value,  that  we  do  not  concur  in  this  proposition.  It  is 
unreasonable. 

The  judgment  is  affirmed,  with  costs. 

Judffm§9U  a  firmed. 


Hon  Mt  Tm  Rbwhvul  ^  Wot  a  Btateiimift  of  Iftw  Ycrtt  A  BditfefH  JB.  R*  Co,  t.  Hcm^ 
dtod  In  voe  priadpol  case,  see  note,  88  Am.  Bep.  681.  In  lAtwratee  t.  Biiefc.  Si  Ma.  fll. 
dted  in  uhe  principal  oaae,  the  action  waa  replevin  for  a  chain  cahle  found  in  a  rifv. 
When  t!w  plaintiffs  diaooTered  it  the  chain  lay  coiled  up  in  a  little  pile  near  a  place  wUeh 
li  dry  wken  the  dam  is  out,  as  it  then  waa,  the  end  of  the  cable  running  off  toward  the 
dam,  in  water  about  a  foot  or  eighteen  inches  deep.  They  hauled  out  about  siztj  feet 
of  the  ohaln  upon  some  logs  that  were  grounded  and  out  of  water  there,  the  end  being  fut 
ander  water.  As  it  was  then  growing  dark  they  left  for  the  night,  and  whan  they  retoned 
for  it  stie  next  morning  it  had  been  retnoved  by  the  defendants,  who  claimed  that  they 
founti  the  chain  and  coiled  it  up  in  the  manner  before  described,  having  dragged  it  into 
dMMM  water  for  that  purpose,  and  unfastened  the  end  that  was  round  a  codar  buoy  in  tbs 
dan^  several  days  before  the  plaiutifls  saw  it:  that  while  the  defendanta  wore  trying  to 
reniove  the  gravel  in  which  a  portion  of  the  chain  was  imbedded,  they  were  called  awaf 
to  cheir  work  on  the  railroad  bridge.  Soon  after  they  borrowed  a  rope  and  blocks  it 
tbe  railroad  shop  and  went  to  draw  out  the  chain.  They  found  that  in  the  meantiins 
somebody  had  taken  out  of  the  water  the  end  they  had  coiled  up,  and  drawn  it  out  upon 
the  logs.  The  defendants  attached  their  tackle,  drew  out  the  chain  and  oaniad  it  to  tM 
mllroad  shop,  where  it  was  when  replevied.  Hdfd,  that  the  defendants  were  entftled  to  H. 

In  Lawrence  v.  I7ie  SUUe^  1  Humph.  228  (1889),  the  court  said :  '^Theloas  of  goods  in  legd 
and  common  intendment  depends  upon  something  more  than  the  knowledge  or  Ignoraaoe, 
ttie  memory  or  want  of  memory  of  the  owner  as  to  their  locality  at  any  given  moment,  tf 
I  place  my  watch  or  pocket-book  under  my  pillow  in  a  bed-chamber,  I  may  leave  thorn 
behind  me;  but  if  that  is  all,  I  cannot  be  said  with  propriety  to  have  lost  them.  To  loss  to 
Bot  to  place  any  thing  carefully  and  voluntarily  in  the  place  you  intend  and  then  forfstlt; 
tt  is  casually  and  involuntarily  to  part  from  the  possession;  and  the  thing  is  then  usos^f 
found  in  a  place  or  under  circumstances  to  prove  to  the  ilnder  that  the  owner's  wiH  wai 
not  employed  in  placing  it  there.**  In  that  case  a  customer  in  a  barber*s  shop  had  plaoi' 
his  pocket-book  upon  a  table  therein,  and  his  attention  being  attracted  by  a  light  in  tlis 
street,  he  had  gone  out  of  the  shop  forgetting  the  pocket-book,  which  the  barber  aftenrard 
picked  up  and  appropriated ,  it  was  held  by  the  court  that  the  pocket-book  had  not  bets 
lost,  and  therefore,  that  the  act  of  the  barber  in  appropriating  it  was  not  finding,  bat 
felonious  taking.  Somewhat  similar  in  principle  to  this  case  was  Jfe^ixn/  v.  MedUta,  H 
AOeo,  548  (1806),  whtn  the  plaintiff  picked  up  a  poOket-book  la  a  barber's  shop  sod 
handed  it  to  the  barber  to  keep  for  the  true  owner.  The  true  owner  did  not  appear  and 
the  plaintiff  sued  the  barber  for  the  book.  In  the  opinion  of  the  court  it  is  said :  ^Thii 
pvopsffty  la  not  under  the  drcumstaaosa  to  be  treated  aa  lost  property  in  that  ssbm  to 
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vbich  the  Under  bas  a  ralid  claim  to  bold  (he  same  until  called  for  by  the  true  owner. 
TlM  propertj  was  Tolnntartiy  placed  upon  a  table  in  tbe  defendant's  sbop  by  a  customer  oC 
his,  who  aoddentallj  left  the  same  there  and  has  noTor  called  for  it.  The  pLilntiff  also, 
came  there  as  a  customer,  and  first  saw  the  same  and  tqci^  it  up  from  the  table.  The 
plaintiff  did  not  by  this  acquire  the  rifpht  to  take  the  property  from  the  shop,  but  It 
was  rsther  the  duty  of  tbe  defendant  owner  to  use  reasonable  care  for  the  saf e-keep- 
ing  of  the  same  until  the  owner  should  call  for  it."  The  court  then  distinguished  the 
from  ilHdtfes  ▼  Baxoknoorth,  15  Jur.  1079,  21  L.  J.  Q.  B.  75,  and  remarked  on  its 
iblaaoe  to  Lawrence  ▼.  The  StaU.  In  Kineaid  v.  EkUon^  98  mass.  130  (18tf7>,  the 
same  doctrine  was  held,  although  In  that  case  the  owner  of  the  property  had  himself 
considered  It  so  far  lost  that'he  had  advertlMd  a  reward  for  iu  recovery.  The  property 
In  question,  again  a  pocket-book,  was  picked  up  from  a  desk  In  a  banking^ouse* 
where  the  owner  had  left  It  accidentally,  on  going  out  of  the  bank,  by  a  boy  who 
ahoilly  after  came  Into  the  bank  on  an  errand.  Led  by  the  advertisement  the  boy  took 
tbe  pocket-book  to  the  owner,  who,  while  giving  him  a  gratuity,  refused  to  pay  the 
reward  offered;  an  action  being  brought  therefor,  the  court  gave  Judgment  for  the 
defendant,  on  the  ground  that  the  reward  was  offered  for  the  recovery  of  lost  property, 
and  that  as  the  pocket-book  was  not,  Iwfallj  speaking,  lost,  the  reward  was  not 
earned.  Somewhat  similar  to  Lawrence  v.  Buck  wasSCIar/c  v.  MaJUniev^  8  Harr.  88,  where 
a  man  found  logs  afloat  and  moored  them,  but  they  again  broke  loose  and  floated 
away,  and  were  found  by  another;  It  was  held  that  the  flrst  finder  retained  the  rlghta 
which  sprung  from  his  having  taken  possession,  and  that  he  could  maintain  trover 
asdnstthe  second  finder,  who  refused  to  give  them  up. 

1.1  £Ocry  v.  CumAnghamt  1  Mete.  113  (1840),  where  tbe  mate  of  a  vessel  had  found 
floating  two  bales  of  cotton  in  port,  it  was  contended  by  counsel  for  the  owners  of  the 
veasel  (citing  Bacon's  Abr.,  tit.  Maxterand  Serooat,  lleeve's  Domestic  Relations,  343.  and 
1  Obm.  on  Contracts),  that  the  bales  having  been  found  by  a  servant  belonged  to  his 
masters,  the  vessel  owners,  and,  therefore,  that  there  was  no  consideration  for  a  prom* 
Iseby  the  owners  who  had  received  the  cotton  from  the  mate  to  account  for  It  to  him 
If  they  could  not  And  the  owners.  Sbaw,  C.  J.,  did  not  notice  the  argument  drawn 
from  the  relation  of  master  and  servant,  but  held  that  there  was  sufficient  considera- 
tion for  the  promise  In  tbe  surrender  of  the  cotton,  the  mate  having  acquired  a  special 
property  therein.  In  JfotAeios  v.  HarseO^l  B.  D.  Smith,  886  (18S2),  a  servant  who  had 
found  bank  notes  In  her  employer's  house  was  allowed  to  maintain  an  action  for 
them  against  a  third  person;  but  there  tbe  employer  assented  to  the  action,  so  that 
hb  rights  were  not  passed  upon.  The  same  point  was  raised  in  Taium  v.  S/iarpton,  8 
Pbila.  18,  and  there  rested  on  the  responsibility  of  the  master  for  his  servant's  actions; 
but  BmouD,  J.,  said:  **  It  was  suggested  that  the  relation  between  the  plaintiff  and  the 
company  was  that  of  master  and  servant,  and  that  probably,  should  the  parcel  found 
be  surrendered  by  the  company  to  the  plaintiff,  the  true  owner,  should  he  appear  and 
prove  his  property,  might  compel  Its  delivery  or  damages  fur  withholding  it.  If  the 
law  would  sustain  such  a  demand,  there  would  be  very  firm  ground  for  the  defendant 
to  stand  upon ;  no  authority  of  the  kind  was  referred  to  on  the  argument,  and  I  have 
not  been  sA>le  to  meet  any.'* 

Tbe  case  of  Dwrfu  v.  Jones,  cited  in  the  principal  case,  was  thus  criticised  by  a 
writer  In  the  American  Liiw  Bedew:  * '  The  writer  ventures  to  think  this  deoisloo 
wrong.  Nor  would  his  opinion  be  changed  by  aissuming,  what  the  report  does  not 
make  perfectly  clear,  that  the  defendant  received  the  safe  as  bailee,  and  not  as  servant 
or  sgent,  and  that  his  permission  to  use  the  safe  was  general.  The  argument  of  the 
court  goes  on  the  plaintiff's  not  being  a  finder  The.  question  Is  whether  he  need  be. 
It  Is  hard  to  believe  that  If  the  defendant  had  stolen  the.  bills  from  the  safe  while  it 
VIS  in  tbe  owner's  hands,  the  property  could  not  have  been  laid  in  the  safe  owner  (R 
V.  Home,  Bell's  0. 0. 99,  or  that  the  latter  could  not  have  maintained  trover  for  them  if 
converted  under  those  circumstances.  Sir  James  Stephen  (Crim.  Law,  art.  881,  III.  4) 
ssems  to  have  drawn  a  similar  conclusion  from  Oarttoriottt  v.  Chreen  and  Merry  v. 
Gnsn,  8  Vea.  405:  7  M.  ft  W.  8S3;  but  It  is  believed  that  no  warrant  for  It  can  be  found 
In  tbe  cases,  and  still  less  for  the  reason  suggested  (a  reason  drawn  from  Savigny,  but 
aoi  fitted  to  the  English  law).   It  will  be  understood*  however,  that  Dwrfee  v.  Jbnet  to 
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perfeoUy  ooDslst«nt  with  the  writer's  Tiew  of  the  general  nature  of  the  ni 
Intent,  and  that  it  only  touohea  the  subordinate  question  whether  the  intent  to  exolads 
must  be  directed  to  the  apeolAo  thing,  or  may  be  eyen  unconsnlowsiy  indudsd  in  » 
larger  intent,  as  the  writer  is  inclined  to  bellere.'* 


KbHT  T.  ToWK  of  KBlXTLAMlk 
m  Ind.  291.) 

OomtitutiotuU  law  —  uniformity  of  taxation  —  tarn  for  odmoaUoiL 

A  statute  provided  that  persons  residing  outside  of  a  dty  or  town,  and  ektl* 
ing  to  be  transferred  to  such  dtj  or  town  for  educational  purposes,  or  whs 
should  send  their  children  to  a  school  in  such  dty  or  town,  should  be  liable 
to  taxation  on  their  property  in  such  dty  or  town  as  if  they  resided  thereia. 
HM^  constitutional  as  to  persons  so  sending  their  children  to  school,  with- 
out making  such  election  to  be  transferred. 

SUIT  to  enjoin  collection  of  a  tax.    The  opinion  states  the  facts. 
Judgment  for  defendant  below. 

i2.  S.  Dtinggins,  Z.  Dvriggins  and  «7.  T,  Sanderson^  for  appellant* 

BiDDLE,  J.  Complaint  by  the  appellant,  against  the  appellees, 
to  enjoin  the  collection  of  a  special,  additional  tax,  levied  nnder 
ttio  authority  of  section  3  of  the  act  of  March  8th,  1873,  Acts  1873, 
p.  60,  upon  certain  lands  owned  by  the  appellant  and  situated  ont- 
side  of  the  corporate  limits,  for  the  purpose  of  paying  the  interest 
and  principal  on  certain  bonds  issued  by  said  town  of  Kentland  to 
aid  in  the  erection  of  school  buildings. 

Some  interlocutory  orders  were  had  in  the  premises,  which  we 
need  not  notice,  as  no  question  arises  upon  them.  Answer,  general 
denial ;  trial  by  the  court  on  an  agreed  statement  of  facts,  as  fol- 
lows : 

''  1.  The  plaintiff  resides  in  Jefferson  township,  in  said  Newton 
county,  Indiana,  and  outside  of  the  corporate  limits  of  the  town  of 
Kentland,  which  said  town  is  situated  in  said  Jefferson  township. 

"  2.  The  real  estate  described  in  plaintiffs  complaint  is  fdtoated 
in  said  township,  and  outside  of  the  corporate  limits  of  the  town  of 
Kentland. 

*'  3.  The  lands  described  in  the  complaint  were  of  the  assessed 
Talue  of  one  hundred  and  fifteen  thousand  two  hnndred  and  twenty 
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dollars  ($115,120)  for  the  year  1874,  as  appears  by  the  duplicate  of 
Mid  town. 

*'  L  The  plaintiff  sent  his  children  to  the  school  in  the  school 
bnilding  in  said  town  during  the  year  1874,  for  the  payment  of  the 
erection  and  furnishing  of  which  the  bonds  of  said  town  had  been 
issued,  as  alleged  in  the  complaint ;  but  said  plaintiff  was  not 
transferred  to  said  town  for  educational  purposes ;  neither  did  said 
plaintiff  make  any  request  to  be  so  transferred. 

''5.  That  the  defendants,  Oharles  Frankenberger,  John  G.  Perry 
and  Oreenberry  W.McCray,  as  the  board  of  trustees  of  said  town, 
on  the  12th  day  of  May,  1874,  levied  a  tax  of  fifty  cents  on  each 
one  hundred  dollars  of  the  valuation  of  said  lands,  as  the  taxes 
thereon,  for  the  purpose  of  paying  the  principal  and  interest  of 
said  bonds  so  issued,  amounting  to  the  sum  of  $576.10  for  said 
year  1874,  and  for  no  other  purpose  whatever. 

**  d.  That  the  defendant  Daniel  Graves,  as  the  then  marshal  of 
said  town,  advertised  said  land  for  sale,  as  alleged  in  the  complaint, 
to  pay  the  above  sum  of  $576.10,  delinquent  taxes  thereon  for  the 
year  1874,  and  the  further  sum  of  $92.17,  interest  and  penalty 
thereon,  being  the  total  sum  of  $668.27,  which  remains  due  and 
unpaid.** 

Upon  this  agreed  statement  of  facts,  the  court  found  for  the  ap- 
pellees, and  denied  the  injunction.     Judgment  accordingly. 

The  plaintiff  below  prepared  the  case  and  appealed  from  the 
judgment  to  this  court 

The  main  question  presented — indeed  the  only  one  discussed  in 
the  appellant's  brief — is  the  constitutionality  of  the  law  under 
which  the  tax  is  sought  to  be  collected.  The  Constitution  requires 
that  "The  general  assembly  shall  provide  by  law  for  a  uniform 
and  equal  rate  of  assessment  and  taxation."    Art  10,  §  1. 

It  is  contended  by  the  appellant,  that  the  law  in  question  does 
not  provide  a  ''  uniform  and  equal  rate  of  assessment  and  taxa- 
tion.'* 

The  law  under  which  the  tax  is  assessed,  cited  above,  provides, 
that  "  persons  residing  outside  of  any  such  city  or  town  and  elect- 
ing to  be  transferred  to  such  town  or  city  for  educational  purposes, 
or  who  shall  send  their  children  to  the  school  taught  in  any  such 
building,  shall,  with  their  property,  be  liable  to  such  tax  as  if  the; 
resided  in  such  city  or  town,  on  all  property  owned  by  said  person 
la  the  township  where  such  city  or  town  is  located." 


186  INDIANA, 


Peoosylvania  Companj  ▼.  Sioclair. 


said  John  Sinclair  was  run  over  and  killed;  that  by  an  ordinance 
of  said  city,  no  train  of  cars  was  allowed  to  be  mn  throngh  that 
city  at  a  greater  rate  of  speed  than  six  miles  an  hoar  ;  that  by  the 
same  ordinance,  it  was  provided  that  a  watchman  should  be  kept 
at  the  said  crossing  of  said  railway  and  said  avenue  to  protect  per- 
sons passing  along  said  avenue  and  over  said  railway  track  from 
danger  that  might  resalt  from  passing  trains ;  that  the  defendant 
had  notice  of  the  passage  of  said  ordinance,  but  had  failed  to  com- 
ply with  the  same. 

A  demurrer  to  each  paragraph  of  the  complaint  was  overraled, 
and  the  defendant  answered  in  general  denial. 

The  jury  trying  the  cause  returned  a  verdict  in  favor  of  the 
plaintiff,  assessing  his  damages  at  one  thousand  dollars,  and  with 
the  overruling  of  a  motion  for  a  new  trial,  judgment  followed  apon 
the  verdict. 

No  question  is  made  in  the  argument  here,  as  to  the  sufficiency 
of  the  complaint  We  therefore  assume  that  the  demurrer  to  it 
was  correctly  overruled. 

All  the  questions  which  we  are  required  to  consider  are  sach  as 
have  arisen  out  of  the  causes  assigned  for  a  new  trial  by  the  defend- 
ant after  the  verdict,  and  relate  principally  and  almost  exclusively 
to  the  sufficiency  of  the  evidence  to  sustain  the  verdict  We  may 
say,  generally,  that  it  was  made  to  appear  by  the  evidence,  that 
when  the  alleged  injury  sued  for  was  inflicted,  Fairfield  avenue  waB 
a  public  street  in  the  city  of  Fort  Wayne,  of  considerable  import- 
ance, running  from  north  to  south,  and  used  as  such  by  the  public 
in  passing  and  repassing  over  the  same ;  that  the  track  of  the  Pitta- 
burgh,  Fort  Wayne  and  Chicago  Railway,  running  from  east  to 
west,  crossed  said  avenue  at  right  angles,  where  there  were  but  few 
houses  in  the  immediate  vicinity  y  that  the  said  railway  track  also 
crossed  Broadway  avenue,  several  hundred  feet  west  of  where  it 
crossed  Fairfield  avenue ;  that  with  the  exception  of  some  appl« 
trees  standing  near  Broadway  avenue  and  the  railway,  there  was  an 
open  area  between  Fairfield  avenue  and  Broadway,  south  of  the 
railway,  extending  south  perhaps  near,  if  not  quite,  two  hundred 
feet ;  that  certain  railway  skops,  known  as  the  Wabash  shops,  were 
located  a  short  distance  from,  and  immediately  south-east  of,  the 
crossing  of  Fairfield  avenue ;  that  John  Sinclair,  the  decedent,  for 
whose  death  this  suit  was  prosecuted,  was  an  old  man,  one  hundred 
and  two  years  old,  and  resided  with  the  plaintiff,  who  was  his  son, 
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in  Fort  Wayne,  on  the  north  side  of  the  railway  so  run  and  oper- 
ated by  the  defendant ;  that  the  plaintiff  was  at  the  time  employed 
ia  the  Wabash  shops,  and  for  that  reason,  and  possibly  for  others, 
the  decedent  was  in  the  habit  of  frequently  crossing  and  recrossing 
said  railway  track,  at  its  junction  with  Fairfield  avenue ;  that  he 
was  a  remarkably  actiye,  sprightly  and  well-preserred  man  for  one 
of  his  age,  nsuaUy  walking  erectly  and  briskly,  and  in  full  posses- 
sion of  both  the  senses  of  hearing  and  seeing ;  that  on  the  29th 
day  of  October,  1873,  the  decedent,  at  near  two  o'clock,  and  at 
about  the  time  one  of  the  defendant's  trains  was  due  from  the  west, 
was  on  the  south  side  of  the  railway  track,  and  at  some  distance 
from  it,  and  becoming  seemingly  desirous  of  crossing  back  to  the 
north  side,  on  which  he  resided,  started  immediately  in  a  northern 
direction  along  Fairfield  avenue  toward  the  track ;  that  about  the 
time  the  decedent  was  first  seen  walking  in  the  direction  of  the  track, 
the  train  then  due  from  the  west  then  came  p  sight ;  that  the  en- 
gineer, while  somewhere  in  the  vicinity  of  Broadway  avenue,  prob** 
ably  one  hundred  and  fifty  feet  west  of  the  crossing,  saw  the  dece- 
dent approaching  the  track,  without  apparently  observing  the  trains 
and  caused  the  locomotive  to  give  several  sharp,  quick  whistles, 
indicative  of  danger,  but  the  decedent,  seeming  not  either  to  see  or 
to  hear  the  train,  except  as  may  have  been  indicated  by  a  hastened 
movement,  stepped  on  the  track  immediately  in  front  of  the  loco- 
motive, by  which  he  was  thrown  with  gi*eat  force  against  an  adja- 
cent telegraph  pole  and  almost  instantly  killed. 

The  witnesses  differed  as  to  whether  the  bell  was  rung  before  reach- 
ing the  crossing,  and  there  was  a  sharp  and  material  conflict  in  the 
evidence  as  to  the  rate  of  speed  at  which  the  train  was  running 
when  the  collision  with  the  decedent  occurred. 

We  think  the  evident  inference  from  the  evidence  is,  that  the 
decedent  did  not  exercise  due  care  in  attempting  to  cross  the  rail- 
way track,  as  he  did  when  he  went  upon  it,  and  that  he  therefore 
negligently  contributed  to  the  injury  which  resulted  in  his  death. 
It  is  not  insisted  by  the  appellee  that  the  evidence  justifies  us  in 
concluding  that  the  decedent  was  without  fault  on  his  part.  Th$ 
Terre  Hauis,  etc.,  R.  R.  Co,  v.  Oraham,  46  Ind.  239  ;  The  St.  Louts, 
etc,  S.  W.  Co.  V.  Maihtas,  50  Ind.  65. 

We  need  not  for  that  reason  further  and  more  particularly  refer 
to  the  evidence  tending  to  establish  the  want  of  ordinary  prudence 
and  care  on  the  part  of  the  decedent    Waiving  all  discussion  as  to 
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i^hether  or  not  the  decedent  was  guilty  of  contribatory  negligence, 
the  appellee  contends  that  it  was  shown  apon  the  trial  by  at  least  a 
fair  preponderance  of  the  evidence,  that  when  the  train  strack  the 
decedent  it  was  running  at  a  rate  of  speed  which  under  the  circum- 
stances amounted  to  such  gross  negligence  and  to  such  a  willful 
disregard  of  the  public  safety,  and  even  human  life  itself,  as  to 
4iuthorize  a  recovery  by  the  appellee,  under  the  second  paragraph  of 
the  complaint,  notwithstanding  there  may  have  been  contributory 
negligence  on  the  part  of  the  deceased. 

Those  portions  of  the  evidence  which  tended  to  show  that  at  the 
time  of  the  accident  the  train  was  running  at  a  high  and  dangerous 
rate  of  speed,  and  that  the  decedent  was  struck  with  great  force,  are 
brought  specially  to  our  attention  as  sustaining  that  view  of  the  evi- 
dence, but  the  conclusion  at  which  we  have  arrived  concerning  the 
nature  of  the  averments  in  the  second  paragraph  of  the  complaint 
renders  it  unnecessary  that  we  shall  review  that  branch  of  the  evi- 
dence. 

There  is  a  manifest  want  of  uniformity  in  the  authorities  in  their 
attempts  to  define  the  precise  circumstances  under  which  a  plaintiff 
may  recover  for  an  injury,  when  it  is  shown  that  he,  by  his  negh^ 
gence,  contributed  to  the  injury  for  which  he  sues,  and  it  is  to  be 
regretted  that  this  want  of  uniformity  pervades  some  of  the  cases 
heretofore  decided  by  this  court,  but  we  thmk  many  of  the  apparent 
•differences  which  have  arisen  on  this  subject  result  more  from  an 
inapt  use  of  words  and  phrases  than  from  any  difference  in  the 
ideas  intended  to  be  expressed.  There  has  been  of  late  a  very 
strong  tendency  of  judicial  opinion,  adverse  to  the  distinction 
between  gross  negligence  and  ordinary  negligence,  in  the  sense  in 
which  those  terms  ai*e  used  in  the  class  of  cases  to  which  we  have 
above  referred,  and  with  that  tendency  the  doctrine  has  been  gain- 
ing ground  in  this,  and  at  least  some  of  the  other  States,  that 
something  more  than  mere  negligence,  however  gross,  must  be 
shown  to  enable  a  party  to  recover  for  an  injury  when  he  has  been 
guilty  of  contributory  negligence;  that  in  such  a  case  something 
more  aggressive  than  mere  negligence  must  be  alleged  and  proved. 
Strictly  speaking,  negligence  is  a  non-feasance,  not  a  malfeasance. 
It  is  an  act  of  omission  rather  than  commission.  In  its  secondary 
meaning  it  may  be  said  to  include  every  omission  to  perform  a  duty 
imposed  by  law  for  the  avoidance  of  injury  to  person  and  property. 
Where  an  intention  to  commit  the  injury  exists,  whether  thai 
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intentioii  be  actual  or  construotiye  only^  the  wrongful  act  ceases  to> 
be  a  merely  negligent  injury,  and  becomes  one  of  violence  or 
aggression.  Shearman  &  Bedfield  on  Negligence,  §  2 ;  Whart  on 
Negligence,  §  22,  et  seq.j  The  Ohio,  etc.,  R.  W.  Co.  v.  Selby,  47  Ind. 
471;  Railroad  Co.  v.  Lochwood,  17  Wall.  357. 

When,  therefore,  the  injury  complained  of  is  a  negligent  one 
merely,  contributory  negligence  is  a  good  defense  to  the  action* 
It  is  only  when  the  injury  sued  for  is  alleged,  either  in  terms  or 
iubstance,  to  have  been  willfully  or  purposely  committed,  that  con- 
tributory negligence  ceases  to  be  a  defense.  By  contributory  negli* 
gence  in  this  connection  we  of  course  mean  such  negligence  as  ha» 
materially  or  substantially  contributed  to  bring  about  the  injury  set 
up  in  the  complaint.  As  a  matter  of  evidence,  proof  that  the  mis- 
conduct of  the  defendant  was  such  as  to  evince  an  utter  disregard 
of  consequences,  so  as  to  imply  a  willingness  to  inflict  the  injury 
complained  of,  may  tend  to  establish  willfulness  on  the  part  of  thft 
defendant;  but  to  authorize  a  recovery  on  such  evidence  there  must 
be  suitable  allegations  in  the  complaint  to  which  it  is  applicable.  Thfr 
case  of  Hie  Cincinnati  dk  Mariinsvilh  Railroad  Co.y.  Eaton,  b^  Ind.. 
307,  fully  sustains  the  views  we  have  enunciated  in  this  opinion* 

Tested  by  the  rules  above  laid  down,  we  have  come  to  the  con* 
dnsion  that  the  second  paragraph  of  the  complaint  in  this  case  did 
not  do  more  than  charge  a  negligent  killing  of  the  decedent,  and 
hence  that  its  allegations  were  not  sufficient  to  justify  a  recovery 
over  proof  of  contributory  negligence  on  the  part  of  the  deceaseds 

We  are  aware  that  there  is  a  line  of  decisions  establishing  what 
is  known  as  the  English  doctrine,  to  the  effect  that  the  plaintiff 
may  recover,  notwithstanding  his  own  negligence  exposed  him  to 
the  risk  of  injury,  if  the  defendant,  after  becoming  aware  of  the 
plaintiff's  danger,  could,  by  the  exercise  of  ordinary  care  and  dili- 
gence, have  avoided  injuring  him.  Radley  v.  The  Directors  L.  dk 
N.  W.  R.  W.  Co.,  18  Eng.  Bep.,  Moak's  Notes,  37;  Shearm.  &  Bedl 
on  Negligence,  §  36;  Whart.  on  Negligence,  §  388.  But  we  do  not 
feel  justified  in  disturbing  what  has  been  long  accepted  in  this  State 
as  the  better  doctrine  after  much  discussion  and  consideration. 

For  the  error  of  the  court  in  overruling  the  appellant's  motion 
for  a  new  trial,  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded,. 

with  instructions  to  grant  a  new  trial  and  for  further  proceedings. 

Petition  for  a  rehearing  overruled. 

ReuerMed  and  renuMCed. 
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Non  BT  TBB  EiFo»rBB.~In  Bhearman  and  Redfleld  on  NegUgenoo,  1 88;  It  Is  Mid: 
is  now  wen  settled  that  the  plaintiff  may  raeoTer,  notwithstanding  his  own 
exposed  him  to  the  risk  of  tnjuiy ,  If  the  defendant,  after  becoming  aware  of  the  pialntiirs 
danger,  failed  to  use  ordinary  oare  to  ayoid  injuring  him."  **  The  American  ombs  in 
which  a  contrary  doctrine  is  expressed  will  be  found,  upon  analjrBing  them,  to  be  cans  Is 
which  the  negligence  of  the  defendant  consisted  merely  in  not  foreseeing  the  ncgligepce 
of  the  plaintiff :  for  which,  as  we  have  already  shown,  the  defendant  is  not  responrible/' 
See  Brmon  ▼.  Hannibal  A  SL  J.  R.  Cb.,  W  Mo.  481 ;  11  Am.  Rep.  490;  Auttin  ▼.  Jf. /.  SL 
Cb.,  48  N.  T.  76;  8  Am.  Bep.  868 ;  which  sustain  the  abore  doctrine.  In  the  latter  ease. 
howeTcr,  the  question  aeems  strictly  to  ha^e  been  simply  one  of  remote  or  prazlmste 
QegUgence,  the  court  sajring:  "It  cannot  be  said  In  such  a  case  that  the  pialntiirs  ntifi- 
gence  contributed  to  the  injury.  The  negligence  must  be  prorbnate^  and  not  remaU.  U 
must  be  anec^igence  occurring  at  the  time  the  accident  happened.** 

In  Owen  ▼. Hudson  Joiner  R.  H.  Co.,  2 Bosw.  874,  it  was  held,  that  **as  the  plsinttf 
in  the  action  Is  not  allowed  to  reooyer,  notwithstanding  the  dearest  proof  of  the 
nee^igence  of  the  defendant,  when  it  Is  also  proved  that  his  own  negligence 
directly  contributed  to  the  accident,  so  the  defendant  Is  not  shielded  fkom  a  reooroy, 
when  it  appears  that  but  for  his  own  subsequent  negligence  the  accident  would  not  have 
occurred  ;  that  is,  when  it  appears  that  his  own  negligence  was  the  sole  proximate  oauei** 
This  case  was  afflrmed,  85  N.  Y.  618.  This  rule  was  in  effect  approTed  in  Button  ▼•  Had* 
•on  River  R.  R,  Co.,  18  N.  T.  S86,  by  Harris,  J.,  citing  Trow  r.  Vermont  Cent.  B.  R.  G».« 
M  Vt.  487,  KerwKaeker  y.  GevOand,  etc^  R.  Oi.,  8  Ohio  St.  178,  and  Daolea  t.  Mann,  10 IL  ft 
W.  548,  and  Dowett  v.  Steam  Nav.  Co.,  6  EU.  ft  B.  195,  whosays:  "  I  think  the  tnie  rale  la 
soch  case  was  laid  down  by  the  judge,  who  tried  the  case  last  died.  In  his  InstmcUoBS  to 
the  jiuy .  He  told  them  that  If  there  was  negligence  on  the  part  of  the  plaintiff,  as  weOai 
on  the  part  of  the  defendant,  which  led  to  the  collision,  the  plaintiff  oould  not  recoyer  if  tlie 
defendant  could  haye  ayoided  the  aoddent  by  reasonable  oare  and  skill;  and  that  eyen  eap* 
posing  there  had  been  negligence  on  the  part  of  the  plaintHTs  yessel,  stin  if  the  steamer  oottU 
by  ordinaiy  care  and  skill  haye  ayoided  thecollislon,  the  defendant  would  haye  been  amwer- 
able.  The  fact  that  a  man  was  on  the  wrong  side  of  the  road  does  not  necessarily  coneUtate 
adefenae  in  an  action  against  another  by  whom  he  was  run  oyer;  but  if  his  being  tiieie  was 
the  Immediate  cause  of  the  acddent,  it  Is  a  defense,  even  though  the  person  by  whom  tlie 
Injury  was  committed  was  himself  at  fault.  Onemancannot,byhis  ownne^igenoe,oeit 
upon  another  the  necessity  of  extraordinary  care."  "  Where  the  negligence  of  the  de- 
fendant is  proximate  and  that  of  the  plaintiff  remote,  the  action  may  be  sTtitT*"*^ 
The  question  then  Is,  whether,  conceding  that  the  plaintiff  was  without  fault,  the  deCead- 
ant  might  by  the  exercise  of  reasonable  care  and  prudence,  at  the  time  of  the  injury,  haf* 
ayoided  it.** 

In  SQXiman  y .  Lewi&,  49  N.  T.  879,  a  case  of  collision  between  yespelii,  the  court  nld: 
*'  The  want  of  proper  lights  on  the  plaintUTs  yeaeel  is  not  a  defense.  If  those  in  chsifB  of 
the  defendant's  yessel  knew  the  true  state  of  the  facts,  and  could,  with  masoBaliln  cm% 
haye  ayoided  the  injury." 

Kerwhaekerr.  C.  C,  A  C.  R.  R.  Co,,  8  Ohio  St.  ITS,  was  the  case  of  cattle  rumdng  it 
large,  and,  owing  to  the  want  of  a  fence,  getting  upon  the  defendant's  railway  and  bdsf 
killed  by  defendant's  train.  It  not  being  unlawful  In  that  State  for  cattle  to  ran  at  laifs. 
The  court  said:  **  The  mere  fact,  however,  that  one  person  Is  In  the  wrong  dcMS  not  li 
Itself  discharge  another  from  the  obsenrance  of  due  and  proper  care  toward  him,  cr  the 
duty  of  BO  exercising  his  own  rights  as  not  to  Injure  him  unnecessarily.  There  have  bean 
numerous  adjudications,  both  in  England  and  in  this  country,  where  parties  haye  been 
held  responsible  for  their  negligence,  although  the  party  Injured  was  at  the  time  of  the 
occurrence  culpable,  and  in  eome  of  the  cases  In  the  actuid  commission  of  a  tieepsw  '* 
**  Where  the  plaintiff,  in  the  ordinary  exercise  of  his  own  rights,  allows  his  prc^wrlj  to  be 
In  an  exposed  and  hazardous  position,  and  It  becomes  injured  by  the  neglect  of  ordlBSiT 
oare  and  caution  on  the  part  of  the  defendant,  he  is  entitled  to  reparation,  for  the  reesoe 
that  although  by  allowing  his  property  to  be  exposed  to  danger,  he  took  upon  himself  the 
risk  of  loBS  or  injury  by  mere  accident,  he  did  not  thereby  dischaige  the  defSsndant  ftran 
the  duty  of  obsenring  ordinary  care  and  prudence,  or  in  other  words,  yioiuntarllf  Inctf 
the  risk  of  fa^ury  by  the  negligenoe  of  another.**    Ayooek  y.  B.  A.  Ob. ,  8  Jones*  L.  tfU 
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mw  a  dmilar  case,  idmllariy-  decided,  but  the  point  waa  not  diacoased  by  the  court.  To 
tlM  nine  effect  ia  Baloom  t.  Dubuqus  and  8(ovx  CUy  Railroad  Co.,  SI  Iowa,  108,  and 
Tttfw  ▼.  Vennont  Cenlrnl  Railroad  Cb.,  M  Vt.  487.  The  court  here  said :  **On  the  other 
baad,  when  the  negligence  of  the  defendanta  ia  proximate,. and  that  of  the  plaintiff 
reoMta,  the  action  can  then  well  be  suatained,  although  the  plaintiff  is  not  entirely  with- 
out fault.  Thia  aeema  to  be  now  settled  in  England  and  in  thia  country.  So  in  thia  caaot 
if  the  plaintiff  were  guilty  of  negligence,  or  eren  of  positive  wrong,  in  placing  hia  horse  in 
theroad«  the  defendanta  were  bound  to  the  exerdae  of  reasonable  care  and  diligence  in 
tin  oae  of  their  road  and  management  of  the  engine  and  train,  and  if  for  want  of  that  care 
tin  iajmy  aroae,  they  are  liable.*'  To  the  same  effect  in  a  like  case  is  the  decision  in  Need- 
kam  r.S.F.A  8.  J.  R.  Oi.,  37  OaL  400,  disapproving  Tonawattda  HaUroad  Co.  r.  Munoer<» 
ftDea.S56. 

In  Tbnawanda  RaUroad  Co,  y.  Munger^  6  Den.  255,  it  was  held  that  a  railroad  company 
is  not  liable  for  negligently  running  its  engine  upon  domestic  animals  strajring  upon  Ita 
tia^  provided  It  doea  not  act  wantonly  or  maliciously.  The  oourt  said :  '*  ▲  man  is 
nodBr  no  obligatton  to  be  cautioua  and  circumspect  toward  a  wrong-doer.  A  horse  straying 
fai  aiMd  Cslla  into  a  pit  left  open  and  unguarded;  the  owner  of  the  animal  cannot  oom- 
plaiatfbraatoaUtreapaaserstheownerof  the  field  had  a  right  to  leave  the  pit  as  he 
pleased,  and  they  cannot  impute  negligence  to  him.  But  injuries  inflicted  by  design  are 
not  thus  to  be  excused.**  This  doctrine  was  denied  In  A'eedham  v.  5.  F.  A  S,  J.  R.  Co.,  87 
Qd.  41ft,  the  court  saying:  **  The  error  of  the  New  York  courts  Ilea  in  the  fact  that  they 
Ignore  all  distinction  between  cases  where  the  negligence  of  the  plaintiff  is  proximate  and 
wb£n  it  is  remote,  and  in  not  limiting  the  rule  which  they  announce  to  the  former.**  It 
WM  alK>  disapproved  In  Ahen  v.  N.  T.  it  N*  H,  R.  R.  Co.,  27  Conn.  404,  the  oourt  saying  it 
li  **at  vaiiaaoa,  aa  we  moat  fttlly  believe,  not  only  with  our  own  law,  but  with  the  common 
law  of  Eai^d.**  But  In  tbe  Munoer  case  the  oourt  laid  stress  upon  the  fact  that  the  act 
of  aDowlBg  cattle  to  stray  at  largo  was  vroftgfvi ;  and  in  alluding  to  this  case  the  court. 
In  Eerwhoiiker  r.CC.  A  C.  R.  Gb.,8  Ohio,  900,  says:  "  But  the  decisions  in  those  Statea 
sH  raat  upon  the  ground  that  It  Is  untouful  for  the  owners  of  domestic  animals  to  allow 
tbom  to  beat  large.** 

In  Wriohl  T.  Brown,  4  Ind;  flS,  the  owners  of  a  steamboat  were  held  liable  for  the  loss  of 
a  flat  bbat  Inaecnraly  flsstened  to  the  shore,  and  swamped  by  the  running  of  the  steam- 
boat paat  It  under  a  fttll  head  of  steam,  they  being  aware  that  the  flat-boat  was  so  fast- 


la  BtownOl  ▼.  ttagHer^  5  Hill,  989,  the  plaintiff  had  careleasly  allowed  hla  lamb  to  eaoape 
fatothe  highway,  and  the  defendant  passing  with  a  flock  of  lambs;  that  lamb  joined  it, 
and  was  with  the  flodc  when  it  was  sold  by  defendant,  to  defendant*s  knowledge.  Held, 
that  defendant  was  liable  for  the  value  of  the  lamb,  although  he  did  not  sell  It  or  receive 
aay  thing  for  it. 

in  Inman  t.  Funk,  7  B.  Moor.  588,  the  defendant  was  held  liable  for  a  collision  of  his  boat 
with  the  i^ainturs,  although  the  latter  was  weak,  and  would  not  have  been  injured  if  It 
had  been  of  ordinary  strength . 

In  LoulsrOZe  attd  Naehvau  R.  R.  Co.  v.  CofUns,  SDuvall,  114,  it  is  said:  **Buthad  th^ 
appeDee  been  guilty  of  negligence,  nevertheless  the  injuiy  might  have  been  avoided  by  the 
^aroper  care  of  the  engineer,  and  is  therefore  attributable  to  his  gross  negligence.  In  such 
a  case,  both  principle  and  preponderating  authority  seem  to  decide  that  such  a  remediable 
fnlt  of  the  person  injured  should  not  exonerate  the  wrong-doer  from  legal  liability  for  the 
damage,  which,  without  gross  negligence,  he  could  have  prevented,  and  was  as  much  bound 
by  law  to  prevent  in  that  as  he  would  have  been  In  any  other  case.**  This  was  the  case  of 
aa  employee  suing  the  master. 

MdoonA  W.  A.  R.  Ob.  v.  Davii,  18  Oa.  079,  was  the  case  of  the  driver  of  a  vehicle  killed 
by  defeadant*a  train  at  a  crossing.  The  court  said :  ^'  We  think  that  it  ought  to  be  left  to 
tte  Juiy  to  say  whether,  notwithstanding  the  imprudence  of  the  plaintiff's  servant,  tha 
dsfrnrianta  could  not.  In  the  exercise  of  reasonable  diligence,  have  prevented  the  ool* 


In  East  Tenmemte  A  Qtargia  Railroad  Co.  v.  St.  John,  5  Sneed,  6'24,  the  defendant  rail- 
rood  waabeU  respontlble  for  running  over  and  killing  a  slave,  eight  years  old,  asleep  on 
Us  tvack,  viaitala  a  quarter  of  a  mile  distant,  but  who  was  mistaken  for  a  coat  of  one  of 
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defendant's  laboron,  and  oonsequently  no  warning  waa  given  and  tbe  speed  of  ttaetnin 
was  not  slackened.  In  this  case  it  was  the  statutory  duty  of  defendants  to  give  a  signal 
of  warning  and  use  means  to  stop  the  train  in  all  cases  to  avoid  killing  or  Injuring  ilock, 
persons  or  property. 

In  M(jrri»ey  v.  Wiggint  Ferry  Cb.,  48  Mo.  880,  tbe  case  of  a  minor  drowned  wfafls  crosring 
a  river  on  defendant's  boat^  the  judge  charged  that,  **  unless  the  jury  believed  tbst  th» 
accident  and  death  resulted  without  any  negligence  or  ^ant  of  care  on  the  part  of  Annla, 
which  produced  or  contiibuted  to  produce  such  accident  and  death,  then  they  shoold  llnd 
for  defendant.  '*  Held  error.  The  court  said :  *'  The  settled  principle  now  is  that  it  oogfaft 
to  be  left  to  the  Jury  to  say  whether,  notwithstanding  the  imprudence  of  the  injured  per- 
stm,  the  defendant  could  not^  in  the  exercise  of  reasonable  diligence,  have  prevented  tbs 
catastrophe." 

To  the  same  eflPect  is  Foster  v.  HoKy,  88  Ala.  (N.  8.)  70,  where  a  skiff  fastened  ia  the 
middle  of  a  harbor  channel  was  run  down  by  defendant's  vesseL  The  court  ssld:  **  We 
cannot  say  that  the  fault  of  so  placing  the  skiff  was  a  jirojBimaU  cause  of  the  Injnxy.  It 
may  be  regarded  as  a  cause,  but  the  connection  between  it  and  the  resnlt  wss  not  eo 
immediate  that  it  could  properly  be  denominated  the  proximate  caose." 

In  CTUcogo,  ete.,  R.  R.  Co,  v.  Tripletl,  88  HI.  48S,  the  decedent,  who  was  deaf  and  did  not 
look  for  the  train,  was  killed  at  a  crossing  by  defendant's  train,  the  engineer  seeing  him 
but  not  sonnding  his  whistle  continaously,  nor  checking  the  speed  of  the  train.  Hdd. 
that  the  defendant  was  liable.  This,  however,  proceeded  upon  the  doctrine  of  compan- 
tive  negligenoe.  The  same  is  true  of  ChicngOy  ete..  Railroad  Oo»  v.  Hogarth  id.  870,  wbere 
a  wsgon  was  stalled  on  the  track  at  a  crossing.    • 

In  BaHimnre  and  Ohio  R,R,Co.  v.  State^  33  Md.  64S,  the  court  instmcted  the  Jury:  **M. 
Even  if  tho  jury  believe  that  the  said  Trainer  was  guilty  of  the  want  of  ordinary  csre  sad 
prudence  In  walking  on  the  track  of  the  defendant,  under  the  drcarastanoes  testiitod  to 
before  them,  yet  if  the  Jury  further  find  that  If  the  agents  of  tbe  defendants  had  used,  lo 
and  about  the  running  of  the  train  that  injured  him,  ordinary  prudence  and  care  in  givlar 
reasonable  and  usual  signals  of  Its  approach,  and  in  keeping  a  reasonable  look-oat,  the 
said  accident  would  not  have  occurred,  then  the  plaintiff  is  entitled  to  recover,  provided 
Ihey  find  the  other  facts  set  out  in  the  first  instruction  of  the  plaintiff  "  The  court  nid: 
**The  second  prayer  contains,  substantially,  the  same  legal  proposition  with  the  flnt,  and 
the  appellant's  objection  is  substantially  tbe  same.  It  is  argued  that  if  the  deeeasBd 
walked  on  the  track,  and  his  walking  on  the  track  was  want  of  ordinary  care,  and  the  aed* 
dent  would  not  have  happened  if  he  had  not  walked  on  the  track,  then  suoh  walUag  vas 
the  proximate  cause  of  the  accident,  and  tbe  plaintiff  cannot  recover.  This  argnmcot 
does  not  justly  apply  the  rule  in  89  Md.  421.  By  *  proximate  caose*  is  intended  sn  act 
which  directly  produced,  or  concurred  directly  In  producing,  the  injuiy.  By  ^remote 
cause '  is  intended  that  which  may  have  happened,  and  yet  no  Injury  have  occurred,  not- 
withstanding that  no  injury  could  have  occurred  If  it  had  not  hapi>ened.  No  roan  would 
ever  have  been  killed  on  a  railway  if  he  had  never  gone  on  or  near  the  track.  Bot  if  a 
man  does,  imprudently  and  incautiously,  go  on  a  railroad  track,  and  is  killed  or  Injured  bj 
a  train  of  cars,  the  company  is  responsible,  unless  it  has  used  reasonable  care  and  csntioB 
to  avert  it,  provided  the  circumstances  were  not  such  when  the  party  went  on  the  track  as 
to  threaten  direct  injury,  and  provided  that  being  on  the  track  he  did  nothing,  positive  or 
negative,  to  contribute  to  the  immediate  injury.  Any  attempt  to  make  platoer  the  rale 
laid  down  in  the  case  referred  to,  tiian  it  Is  made  by  tiie  language  of  the  Judge  who  deliv- 
ared  the  opinion,  is  more  likely  to  obscure  than  to  Illustrate  it.** 

In  ZVinner'e  Executor  v.  Louisvaie  A  NaOivtUe  RaOroad  Gd.,  80  Ala.  881,  the  court  isid: 
**  In  most  cases  of  raUroad  accidents  the  conduct,  from  which  negligence  is  soni^  to  be 
Inferred,  presents  Itself  in  at  least  two  stages;  first,  in  placing  parties  In  a  sitaatlea  of 
perU;  second.  In  employing  or  not  the  proper  means  to  avert  the  impending  dsager. 
Diligence  Is  required  of  both  parties — the  railroad  employees  and  the  person  endangeied- 
through  all  the  stages;  and  the  negligence  of  one  party  ''oes  not  excuse  the  other  from  the 
employment  of  proper  diligence  until  the  danger  be  passed.  If  those  in  charge  of  a  trahi^ 
even  In  the  rightful  exercise  of  their  skill  and  diligence,  find  a  person  dangerously  ezpoeel 
although  such  exposure  was  brought  about  by  the  negligence  of  such  person .  the  dntj  of 
diligence  resting  on  the  officers  of  the  train  Is  not  in  the  least  dimtniiihed  on  that  acoonot. 
In  sodi  case,  although  they  will  stand  aaiultted  of  all  blame  in  the  first  stage  of  the  peril 
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yol  wbea  the  pert!  has  become  reasonably  manifest,  so  as  to  create  the  presumption  thafe 
ttwasoomprehended,  each  party  must  again  be  diligent  to  prevent  the  catastrophe.  If 
tbepenon  endangered  be  negligent  at  this  crisis,  and  suffer  injury,  which  proper  care  and 
dOigenoe  ooold  baye  arerted,  the  law  affords  him  no  redress.  On  the  other  hand,  if 
employing  proper  care  and  dJUgenoe  to  escape  the  danger,  to  which  his  o^^  previous  neg- 
Ifganoe  had  oontribated  proximately  to  expose  him,  those  in  control  of  the  train  fail  to 
apply  proper  skUl  and  diligence  to  avoid  the  injury,  when  such  skill  and  diligence,  if 
promptly  resorted  to,  might  have  prevented  It,  this  is  wanton  or  recidess  negligence,  for 
whidi  the  railroad  will  be  held  accountable.  In  such  case  the  negligence  of  the  person 
iojiirad,  which  first  placed  him  in  jeopardy,  becomes  remotely  contributory  to  the  actual 
fcijnry  sustained,  and  is  no  bar  to  the  suit.  This  rule,  however,  does  not  apply  where  the 
maaitetation  of  the  peril  and  the  catastrophe  are  so  dose  in  point  of  time  as  to  leave  no 
room  for  preventtve  effort.  As  we  understand  the  rule  of  contributory  negUgenoe,  it  has 
taea  modttled  substantially  as  we  have  Indicated  above.** 

In  fTeyniire  y.  Wolfe^  Iowa  Supreme  Court,  December,  1^,  an  action  by  the  admln- 
istntor  of  Dunn  for  injuries  oaused  by  the  defendant  to  him,  whereby  be  lost  his 
life,  the  court  said :  '^Whether  if  Dunn  had  died  solely  from  the  use  of  the  liquor,  he 
would  be  deemed  as  haying  so  far  contributed  to  his  death  by  his  voluntary  acts  as  to 
preclude  a  recovery,  we  need  not  determine.  The  petition  states,  and  the  evidence 
tended  to  show,  that  Dunn  was  expelled  from  the  saloon  at  a  late  hour  of  the  night, 
dmok  and  unoonscious,  and  died  by  reason  of  exposure  and  cold.  If  it  should  be 
oonoeded  that  Dunn  contributed  to  his  death  by  drinking  until  he  became  drunk  and 
unconscious.  It  would  not  follow  that  the  plaintiff  would  not  be  entitled  to  recover. 
If  aperMn  lies  down  upon  a  railroad  track  in  a  state  of  helpless  Intoxication,  the 
company  will  not  be  Justified  In  running  a  train  over  him,  If  It  can  be  avoided  In  the 
exercise  of  reasonable  care,  after  the  person  Is  discovered  In  his  exposed  condition. 
If  after  that  the  company  should  be  guilty  of  negllgenoe,  whereby  the  exposed  person 
tboold  be  injured,  the  negligence  of  the  company  would  be  deemed  the  proximate 
cause  of  the  Injury.  Iforrli  y.  C7lfoa(^),  etc.,  R.Co.,  45  Iowa,  20.  So  if  the  defendant 
oflKllgently  subjected  Dunn  to  exposure  to  his  Injury,  knowing  that  he  was  uocon- 
■eioos  or  eyen  helpless,  the  defendant  cannot  escape  liability  on  account  of  Dunn's 
neKHcence  prior  to  the  wrongful  acts  whereby  Dunn  was  subjected  to  exposure,  how- 
ever great  Dunn's  negligence  may  have  been  In  allowing  himself  to  beoome  Intoxf 
cated.**  ' 

In  SUeU  y.  Burhhardt,  104  Mass.  50,  It  was  held  that  one  who  places  his  horse  and 
wagon  In  a  street  in  a  city  transversely  to  the  course  of  the  street,  while  loading  arti- 
cles which  a  city  ordinance  permits  to  be  loaded  only  In  vehicles  placed  lengthwise 
■Dd  as  near  as  possible  to  the  sidewalk.  Is  not  restrained  by  the  mere  fact  of  thus  vio- 
lating the  ordinance  ftx>m  maintaining  an  action  against  one  who  Injures  the  horse  by 
negligently  driving  another  wagon  against  It,  when  by  exercising  more  care  he  might 
have  avoided  doing  so.  But  it  was  here  found  as  a  fact  that  toward  the  defendant  the 
plaintiffs  were  iniiUyof  no  negligence,  but  were  careful  tof^lvehlm  ample  room  to  pass. 

In  MartU  y.  Roes,  124  Mass.  44,  the  defendant  knowingly  kept  a  vicious  and  danger- 
ous stag  In  a  large  pasture,  and  the  plaintiffs*  intestate,  while  In  the  pasture,  was 
attacked  and  Injured  by  It.  The  defendant  requested  the  court  to  rule  that  If  the 
plalntlfEs*  Intestate  was  a  trespasser  In  the  pasture  they  could  not  recover.  A  refusal 
so  to  rule  was  sustained,  the  court  saying :  "The  mere  fact  that  the  intestate  was  upon 
the  defendant's  land  without  his  consent  would  not  defeat  the  rif^ht  of  action.  The 
unlawful  character  of  his  act  did  not  contribute  to  bis  Injury  or  affect  the  defendants 
Degiigence."  Citing  Spufford  y.  HarZotc,  8  Allen,  176,  where  ;it  was  held  that  the  fact 
that  the  plaintiff  was  driving  on  the  left  side  of  the  road.  In  violation  of  a  statute, 
would  not  prevent  his  recovering  for  an  Injury  caused  by  the  negligence  of  the  defend- 
uat.  Steele  ▼.  Burkhordt,  supra;  Keams  t.  Sowden,  104  Mass.  68,  note;  Z>avfes  y.  Mann, 
10  M.  ft  W.  546.  The  court  further  observed:  *'The  fact,  therefore,  that  the  Intestate 
waa  committing  an  unlawful  act  at  the  time  of  his  Injury  would  not  prevent  his  recov- 
ery. Nor  does  the  fact  that  this  unlawful  act  was  a  trespass  upon  the  defendant's 
hukl  neceasarlly  have  this  effect.  It  Is  true  that,  as  a  general  rule,  a  trespasser  who  Is 
iNJimd  by  a  pit  or  dangerous  place  upon  the  land  of  another,  excavated  or  pennltted. 
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for  a  lawful  purpose,  oaonot  reooyer  damaffos  therefor,  bacauM  the  owner  of  the  land 
owes  uo  duty  to  him,  arid  therefore  is  not  negligent  as  to  him;  but  it  Is  dear  that  the 
owner  of  land  cannot  wautouly  Injure  a  trespasder.  If  he  dues  he  Is  liable  civilly  as 
well  as  criminally.  The  law  holds  the  keeper  of  an  animal  known  to  bo  daniteroiis, 
which  injured  another,  to  the  same  degree  of  responsibility  as  in  cases  of  wanton 
injury,  and  the  fact  that  the  penon  injured  Is  trespassing  does  not  exonerate  such 
owner  from  the  consequences  of  his  negligence.  Suppose  a  child  had  entered  the 
defendant's  pasture  for  the  purpose  of  picking  berries  or  of  orossing  the  pestan^  sad 
had  been  gored  by  the  defendant's  stag ;  he  would  have  been  a  trespasser,  bat  would 
he  be,  therefore,  remediless?  Bird  ▼.  H6Ujrot)lc^  4  BIng.  dOB ;  LoomU  v.  Terry,  17  Wend. 
486;  MeUma  v.  Dodge,  88  Wis.  300;  8.  o.,  80  Am.  Rep.  6;  Hooker  ▼.  MOUr,  87 Iowa,  611; 
8.  C.,I8  Am.  Rep.  18." 

Loomia  v.  Terry ,  supra,  was  the  case  of  a  boy  hunting  on  the  defendant's  landv 
without  his  consent,  and  bitten  there  by  the  defendant's  dog.  But  in  Bush  ▼.  Brodn' 
ard^  1  Cow.  78,  a  recovery  was  denied  for  the  loss  of  a  cow  running  at  laige  and  klllsd 
by  drinking  maple  syrup  carelessly  left  in  the  defendant's  unlnclosad  wood.  This 
was  put  on  the  ground  that  the  cow  had  no  right  there,  but  the  better  ground  seem 
to  be  the  defect  of  proof  that  it  was  the  disposition  of  cows  to  drink  maple  syrap,  or 
that  maple  syrup  is  injurious  to  them. 

In  BuUerfteld  ▼.  fbmsitter,  11  East,  60,  Bllenborouoh,  C.  J.,  observed:  **One  persoa 
being  in  fault  will  not  dispense  with  another  person  using  ordinary  care  for  himself. 
Two  things  must  concur  to  support  this  action  — an  obstruction  in  the  road  by  the 
fault  of  the  defendant,  and  no  want  of  ordinary  care  to  avoid  It  on  the  part  of  the 
plaintiff."  (Out  this  rule,  says  Rbditbu),  J.,  In  Roblnaon  ▼.  Ome^fB  Vt.  2SL  has  base 
questioned  and  criticised  in  later  American  and  English  cases.)  That  was  the  ease  of 
one  riding  fast  on  a  horse  through  a  public  street,  and  receiving  injury  by  runoiof 
against  an  obstruction  placed  by  defendant.  But  the  observation  above  quoted  wm 
intended  to  apply  on  both  sides,  for  his  lordship  also  said:  *'  In  oases  of  penoos  ridlnr 
upon  what  Is  considered  the  wrong  side  of  the  road,  that  would  not  authorise  another 
purposely  to  ride  up  against  them."  Such  is  the  interpretation  put  on  It  by  Paid, 
B.,  in  DavUa  v.  Munn,  10  M.  A  W.  M9,  where  he  says:  **  I  am  reported  to  have  said  la 
that  case**  ^Bridge  v.  Grand  Junction  RaUioay  Co.,  8  M.  &  W.  846— **  and  I  believe 
quite  correctly,  that  the  rule  of  law  is  laid  down  with  perfect  correctness  in  BuUerildd 
V .  Forrester,  that  although  there  may  have  been  negligence  on  the  part  of  the  plalotlf. 
yet  unless  he  might  by  the  exercise  of  ordinary  care  have  avoided  the  oonsequenoesof 
the  defendant's  negligence,  he  is  entitled  to  recover ;  if  by  ordinary  care  he  might  have 
avoided  them,  he  is  the  author  of  his  own  wrong." 

lu  Daviea  v.  Ifann,  10  M.  &  W.  546,  the  plaintiff  Illegally  turned  his  donkey,  fettered, 
into  the  highway,  and  the  defendant's  team  of  horses  and  wagon  ran  against  It  end 
injured  it,  their  driver  being  some  distance  behind.  ^  Were  this  not  so,"  said  ParO 
B.,  "a  man  might  Justify  the  driving  over  goods  left  on  a  public  highway,  or  efsn 
over  a  man  lying  asleep  there,  or  the  purposely  running  against  a  oarrlage  foioc 
on  the  wrong  side  of  the  road.  *' 

In  Tuff  V.  Warman^  2  C.  B.  (N.  S.)  740,  a  case  of  collision  of  vessels,  the  Jury  weie 
Instructed,  that  If  the  negligence  or  default  of  the  plaintiff  was  in  any  degree  the 
direct  or  proximate  cause  of  the  damage,  he  was  not  entitled  to  reooyer,  however  gntt 
might  have  been  the  negligence  of  the  defendant ;  but  that  if  the  negligence  of  the 
defendant  was  only  remotely  connected  with  the  accident,  then  the  qnestioD  wsi 
whether  the  defendant  might  by  the  exercise  of  ordinary  care  have  avoided  It.  Hdd. 
a  correct  direction.  This  was  affirmed  In  the  Exchequer  Chamber,  5  C.  B  (N.  8.)  SI3. 
The  court  said:  "Mere  negligence,  or  want  of  ordinary  sare  or  caution,  would  not. 
however,  disentitle  him  to  recover,  unless  It  were  such  tbat  but  for  that  negligence  or 
want  of  ordinary  care  or  caution  the  misfortune  could  not  have  happened :  nor  if 
the  defendant  might  by  the  exercise  of  care  on  his  part  have  avoided  the  ooosequeoce 
of  the  neglect  or  carelessness  of  the  plaintiff."  To  the  same  effect  are  the  nlilpi^ 
caaesof  BarreUY,  Midland RaOway Co., IF. A V.WUsndMauiny  MUthOU^Ct?- 
613.  The  nisi  prius  case  of  lAutford  ▼.  Largtt  6  0.  ft  P.  4S1,  before  Dnoujiv  CL  Jn 
to  hold  the  contraiy. 
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In  Oreenland  y.  Chaplin^  6  Ex.  243,  the  plaintiff,  a  passenger  on  a  steamboat,  was 
tejnnd  by  the  falling  of  an  anchor,  caused  by  the  defendant's  steamboat  striking  the 
other  boat .  It  was  held  that  he  was  entitled  to  recover  in  spite  of  the  negligent  stow- 
age of  the  anchor,  or  In  his  negligence  In  placing  himself  where  It  would  hit  him. 
Pollock,  C  B..  said:  **  A  person  who  Is  guilty  of  negligence,  and  thereby  produces 
liOuiy  to  another,  has  no  right  to  say,  *  Part  of  that  mischief  would  not  haye  arisen  if 
ycMi  yoonelf  had  not  been  guilty  of  some  negligence.'  I  thinlc  that  where  the  qegli- 
fenee  of  the  party  did  not  in  any  degree  contribute  to  the  Immediate  cause  of  the 
aeeident,  such  negilgenoe  ought  not  to  be  set  up  as  an  answer  to  the  action.'*  Pre- 
cisely to  the  same  effect  is  Catllin  v.  Hfib,  8  C.  B.  123. 

In  Moninn  ▼.  Oeneral  Simm  Ndv.  Cb.,  8  Bz.  T33,  it  was  held  that  where  a  Teoselt 
throucfa  sheer  negligence,  injures  another  yessei  by  running  her  down  at  night,  th« 
mere  fact  that  the  Injured  Teasel  Was  at  the  time  guilty  of  an  Infringement  of  the 
admiralty  rules  by  not  exhibiting  a  light,  affords  no  Justification  when  the  absence  of 
the  light  did  not  contribute  to  the  accident.  The  circumstances  in  Dmoett  r.  Same 
I>e/endant,5E.  ft  B.  19S,  were  similar,  except  that  a  light  was  displayed  momentarily 
and  then  withdrawn .  The  Judge  Instructed  the  Jury  that,  supposing  there  was  negll- 
gsnce  on  the  part  of  the  collier,  still,  if  the  steamer  could,  by  ordinary  care  and  skill, 
have  avoided  the  collision,  the  defendant  would  be  answerable.  This  was  supported 
on  the  authority  of  "the  donkey  case. "  Davieft  ▼.  Mann.  The  same  doctrine  Is  laid 
down  in  Sbott  ▼,  DtOiUn  <t  IVkkUno  Railway  Co^  11  Ir.  C.  L.  377. 

In  LyiicA  v.  NurdUi^  1  Ad.  &  El.  (N.  B.)  29,  the  same  doctrine  was  held  where  defend- 
ant negligently  left  his  horse  and  cart  unattended  In  a  public  street,  and  a  child  seven 
yean  old  was  injured  by  getting  upon  the  cart.  And  In  Bird  v.  HtAbrook^  i  Bing.  088, 
the  defendant  was  held  liable  to  a  trespasser  for  injury  by  a  spring  gun,  placed  on  the 
land  without  notice.  This  Is  put  on  the  ground  that  the  act  Is  deliberately  done. 
But  as  DarMAN,  C.  J .,  said  In  Lynch  v.  Nurdin,  **  between  willful  mischief  and  gross 
asgllgenoe  the  boundary  line  is  hard  to  trace;  I  should  rather  say  impossible ." 

This  question  was  set  at  rest  in  RadUy  ▼.  London  and  Nurthwestern  Railway  Ot^ 
1  App.  CaB.  734,  in  the  House  of  Lords.  The  chief  opinion  was  delivered  by  Lord 
PxKEAJrcB  as  follows: 

**  The  remaining  question  is  whether  the  learned  Judge  properly  directed  the  Jury  In 
point  of  law.  The  law  In  these  cases  of  negligence  is,  as  was  said  in  the  Court  of 
Exchequer  Chamber,  perfectly  well  settled  and  beyond  dispute. 

"^The  first  proposition  is  a  general  one,  to  this  effect,  that  the  plaintiff  in  an  action 
for  negligence  cannot  succeed  if  it  Is  found  by  the  Jury  that  he  has  himself  been  guilty 
of  any  negligence  or  want  of  ordinary  care  which  contributed  to  cause  the  accident. 

*But  there  is  another  proposition  equally  well  established,  and  it  is  a  quallflnatton 
aponthe  first,  namely,  that  though  the  plaintiff  may  have  been  guilty  of  negligence, 
and  although  that  negligence  may.  In  fact,  have  contributed  to  the  accident,  yet  if 
the  defendant  could  in  the  result,  by  the  exercise  of  ordinary  care  and  diligence,  have 
avoided  the  mischief  which  happened,  the  plaintiff's  negligence  will  not  excuse  him. 

''This  proposition,  as  one  of  law,  cannot  he  questioned .  It  was  decided  in  the  case 
of  JDaeics  V.  Jfann,  supported  in  that  of  Tuff  v.  Warman  and  other  cases,  and  has  been 
universally  applied  in  cases  of  this  character  wi*^^hout  question. 

*'  The  only  point  for  consideration,  therefore ,  Is  whether  the  learned  Judge  properly 
prasented  it  to  the  mind  of  the  Jury. 

"  It  seems  impossible  to  say  that  he  did  so.  At  the  beginning  of  his  summing  up  he 
laid  down  the  following  as  the  propositions  of  law  which  governed  the  case :  It  is  for 
the  plaintiff  to  satisfy  you  that  this  accident  happened  through  the  negligence  of 
defendant's  servants,  and  as  between  them  and  defendants  that  It  was  solely  through 
the  negligence  of  the  defendant's  servants.  They  must  satisfy  you  that  It  was  solely 
by  the  negligence  of  the  defendant's  servants,  or,  in  other  words  that  there  was  no 
negilgance  on  the  part  of  their  servants  contributing  to  the  accident,  so  that  if  you 
think  both  sides  were  negligent  so  as  to  contribute  to  the  accident,  then  the  plalntllb 
cannot  recover. 

"this  language  is  perfectly  plain  and  perfectly  unqualified,  and  in  case  the  Jurors 
thought  there  was  any  contributory  negligence  on  the  part  of  the  plaintiff's  servant!* 
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tb«7  could  not,  wttkout  disregarding  the  dtrentlon  of  the  learned  judge,  have  foond 
In  the  plaintlff*8  favor,  however  negligent  the  defendants  had  been,  or  bowsfcr 
easily  they  might  with  ordinary  care  have  avoided  any  accident  at  all. 

''The  learned  Judge  then  went  on  to  describe  to  the  Jury  what  It  was  thst  mlgbl 
properly  be  considered  to  constitute  nt«gIlgenoe,  first  in  the  conduct  of  the  defendaola 
and  then  In  the  conduct  of  the  plaintiffs;  and  having  done  this,  he  again  reverted  to 
the  governing  propositions  of  law,  as  follows:  *  There  seem  to  be  two  views.  It  Is  for 
you  to  say  entirely  as  to  both  points.  But  the  law  Is  this,  the  plaintiff  must  have  afe- 
Isfled  you  that  this  happened  by  the  negligence  of  the  defendant's  servants,  sad  with* 
out  any  contributory  negligence  of  their  own;  In  other  words,  that  It  was  solely  by 
the  negligence  of  the  defendant's  servants.  If  you  think  It  was,  then  your  verdict 
will  be  for  the  plaintiffs.  If  jrou  think  It  was  not  solely  by  the  negligence  of  tho 
defendants'  servants,  your  verdict  must  be  for  the  defendants.' 

**Thls,  again,  is  entirety  without  quallllcatlon,  and  the  undoubted  meaning  of  It  la, 
that  if  there  was  any  contributory  negligence  on  the  part  of  the  plalntllllB  theyoonid 
in  no  cose  recover.  Such  a  statement  of  the  law  Is  contrary  to  the  doctrine  estab* 
Ilshed  In  the  case  of  Davies  v.  JIfann,  and  the  other  cases  above  alluded  to,  and  In  do 
part  of  the  summing  up  Is  that  doctrine  anywiiere  to  be  found.  The  learned  coooael 
were  unable  to  point  out  any  passage  addressed  to  It. 

^*  It  Is  true  that  In  part  of  his  summing  up  the  learned  Judge  pointed  attention  to 
the  conduct  of  the  engine-driver.  In  determining  to  force  his  way  by  violence  throofb 
the  obstruction,  as  fit  to  be  considered  by  the  Jury  on  the  question  of  oegllgeDoa;  bot 
he  failed  to  add,  that  If  they  thought  the  engine-driver  might  at  this  stage  of  tbo 
matter,  by  ordinary  care,  have  avoided  all  accident,  any  previous  negHgence  of  the 
plaintiffs  would  not  preclude  them  from  recovering. 

"  In  point  nf  fact  the  evidence  was  strong  to  show  that  this  was  the  Immediate  eaaat 
of  the  accident,  and  the  Jury  might  well  think  that  ordinary  care  and  diligence  on  the 
part  of  the  engine-driver  would,  notwithstanding  any  previous  negligence  oi  tbs 
plaintiffs  In  leaving  the  loaded  up  truck  on  the  line,  have  made  the  accident  impos- 
sible. 

**Thls  substantial  defect  of  the  learned  judge's  charge  is  that  that  question  was  new- 
put  to  the  Jury. 

"  On  this  point,  therefore,  I  propose  to  move  that  your  lordships  should  revene  tho 
decision  of  the  Exchequer  Chamber  and  direct  a  new  trial .  '* 

The  duty  of  the  railway  company  toward  persons  unlawfully  on  its  track  is  tbut 
pointed  out  In  PMladetphia  and  Reading  Ranmad  Co.  v.  Spearem,  47  Penn.  St.  SQ4:  '*If 
an  adult  should  place  himself  upon  the  railroad,  where  he  has  no  right  to  be,  bot 
where  the  company  Is  entitled  to  a  clear  track,  and  the  benefit  of  the  presampclon 
that  It  will  not  be  obstructed,  and  should  be  run  down,  the  company  would  be  liable 
only  for  willful  Injury,  or  Its  counterpart,  gross  negligence.  But  If  a  child  of  tender 
years  should  do  so  and  suffer  injury,  the  company  would  be  liable  for  the  want  of  ofdi- 
nary  care.  The  principle  may  be  illustrated  thus :  If  the  engineer  saw  the  adalt  Id 
time  to  stop  his  train,  but  the  train  being  In  full  view,  and  nothing  to  Indicate  to  blnj 
a  want  of  consciousness  of  Its  approach,  he  would  not  be  bound  to  stop  his  train. 
Having  the  right  to  a  clear  track,  he  would  be  entitled  to  the  presumption  that  tbe 
trespasser  would  remove  from  it  In  time  to  avoid  the  danger;  or  If  ha  thought  the 
person  did  not  notice  the  approaching  train.  It  would  be  suflident  to  whistle  to 
attract  his  attention  without  stopping.  But  If  Instead  of  the  adult  It  were  a  Uttle 
child  upon  the  track.  It  would  be  the  duty  of  the  engineer  to  stop  his  train  upon  seeing 
It.  The  change  of  circumstances  from  the  possession  of  the  capacity  In  the  tjnespaaser 
to  avoid  the  danger  to  a  want  of  it  would  create  a  corresponding  change  of  dutj  la 
the  engineer.  In  the  former  case,  the  adult  concurring  In  the  negligence  causing  the 
disaster  is  without  remedy ;  In  the  latter,  the  dbSLd  not  concurring  fh>m  a  want  of  cspao* 
Ity,  the  want  of  ordinary  care  in  the  engineer  would  create  liability.  But  if  the  tiaia 
were  upon  the  child  before  it  could  be  seen,  or  If  It  suddenly  and  unexpectedly  threw  ttsalf 
In  the  way  of  the  engine,  the  engineer  being  incapable  of  exercising  the  measore  of  onil' 
nary  care  to  save  it,  the  child  would  be  without  remedy,  tor  the  company*s  use  of  111  toaek 
is  lawful,  and  the  presence  of  the  child  is  unlawful. 
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b  IndkmapoHs  r.  Vineenws  R.  R,  Co.  y.  JfeCZoren,  92  Ind.  588,  the  court  saj:  '^The 
nOrotd  oompanj  may  be  liable  for  the  wfflfnl  acts  of  its  employees  {The  JefftraonoWn  B. 
ILOf  r,  Bofftn,  88  Ind.  118) ;  and  their  conduct  in  the  management  of  the  train,  where 
t^Jaiy  reaolts,  may  be  giyen  in  evidence  as  tending  to  show  that  the  injury  was  willfully 
and  imrpoM^  inflicted.  The  only  tact  from  which  an  inference  that  the  injury  in  this 
eias  was  so  inflicted  could  have  been  drawn  was,  that  the  managers  of  the  train  did  not 
stop  it  some  Uttle  time  before  overtaking  the  deceased,  and  send  hands  enough  to  take  him 
off  the  track,  and  hold  him  tOl  the  train  passed. 

**The  question  of  law  is,  was  such  the  duty  of  the  railroad  company?  If  it  was,  it  was 
so  because  the  pregumption  is  that  a  person  on  a  railroad  track,  in  front  of  an  approach- 
fag  train,  will  not  leaye  the  track,  but  remain  upon  it  and  be  killed,  if  such  person  is  not 
foidbty  removed  from  it.  If  such  is  tt)e  general  presumption,  then  it  may  be  the  duty  of 
anihvad  train  to  come  to  a  dead  stop  at  a  distanee  far  enough  from  a  person  observed 
upon  the  track  to  enable  it  to  send  a  force  and  remove  him  from  the  track  before  the  train 
pams.  This  practice  would  necessarily  render  railroad  transportation  so  slow  as  to  lead 
to  its  abandonment,  and  a  return  to  the  old  methods  of  transportation  by  muscular 
power,  with  the  aid  of  wagons,  etc,  which  vehicles  may  pass  around  and  avoid  obstruo- 
tfons  fai  their  path.  We  do  not  believe  the  general  presumption  is  as  above  stated.  W«. 
Wieve  the  prssomption  to  be  that  a  trespasser  upon  a  railroad  track,  when  he  discovers  • 
trsfai  appraacfalug,  will,  firom  a  care  of  his  personal  safety,  if  not  from  a  sense  of  duty, 
have  the  track  before  the  train  reaches  him,  and  that  the  managers  of  trains  may  Ml 
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CffftUraet  —  Sunday — church  $yb9or(pHan  —  raHfieaiton, 

A  dmicih  flobocription  made  on  Sunday  Is  void,  and  Is  not  made  T«lid  by  n 
mbeequent  oral  acknowledgment  and  promise  to  pay  it,  without  oonflidem- 

SUIT  on  a  subscription.     The   opinion   states  the  facts.     Th« 
plaintifb  had  judgment  below. 

R.  W.  Bailey  and  A.  Diltz^  for  appellant. 

Van  DevarUer  and  J.  W.  Lacey,  for  appellees. 

BiDDLBy  J.  Suit  by  the  appellees  against  the  appellant,  on  a 
written  subscription  to  a  church,  payable  to  the  appellees,  for  fifty 
dollars.  ^ 

The  action  was  commenced  before  a  justice  of  the  peace,  and 
came  to  the  Circuit  Court  by  appeal.  In  the  Circuit  Court  the  ap- 
pellant moTed  to  reject  the  amended  complaint.  His  motion  was 
Ofemtled  and  excepted  to.    Trial  by  the  court,  finding  and  judg- 

*  8ce  etmtn,  AUtn  ▼.  Dv^  IH<a«tgan  Supreme  Court,  February  11, 1880 ;  %L  Alb.  L.  J. 
Aprtia^UBOL 
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ment  for  appellees.  The  case  is  presented  here  npon  two  qaestions, 
tibe  alleged  eiTor  in  overruling  the  motion  to  reject  the  amended 
complaint,  and  the  alleged  insufficiency  of  the  evidence  to  sustain 
the  finding. 

The  complaint  is  good.  The  practice  in  justices'  courts  does  not 
require  very  skillful  pleading ;  but  the  evidence  is  insufficient  to 
maintain  any  action.  It  is  admitted  in  the  bill  of  exceptions,  that 
the  contract  on  the  subscriptions  was  made  on  Sunday;  but  it  is 
claimed  that  it  was  subsequently  ratified  by  the  appellant.  There 
is  evidence  showing  that  the  appellant  admitted  to  third  partieB 
that  he  had  made  the  subscription,  and  some  evidence  tending  to 
show  that  he  thus  admitted  he  would  pay  it,  but  none  except  the 
subscription  itself  that  he  ever  promised  the  appellees  that  he  would 
pay  it.  And  if  he  had  made  a  direct  *promise  to  the  appellees  that 
he  would  pay  the  subscription,  unless  it  was  founded  upon  some 
consideration  different  from  the  subscription  itself,  the  promise 
would  be  void. 

As  a  general  ru}e,  void  contracts  cannot  be  ratified^  but  there 
seems  to  be  an  exception  in  favor  of  contracts  void  for  having  been 
made  on  Sunday,  which  may  be  ratified,  upon  a  consideration  that 
essentially  makes  a  new  contract ;  as  when  property,  or  something 
of  value,  has  been  obtained  through  the  means  of  a  contract  made 
on  Sunday,  and  a  promise  afterward  made  to  pay  for  it.  In  such 
case  keeping  the  property  and  making  the  promise  constitute  the 
new  contract  or  ratification.  But  while  the  contract  remains  un- 
executed, when  nothing  has  passed  between  the  parties,  and  they 
remain  as  they  were  at  the  time  the  contract  was  made,  a  men 
pix>mise  to  execute  it  will  have  no  validity. 

The  evidence  in  the  case  before  us  shows  that  the  parties  remain 
as  they  were  at  the  time  the  contract  was  made ;  the  admission, 
therefore,  or  the  direct  promise  of  the  appellant  to  pay  the  snb- 
acription,  has  no  validity. 

The  following  authorities  establish  these  principles  :  Banks  v. 
WertSy  13  Ind.  203;  Love  v.  WeUs,  25  id.  603;  Perkins  v.  Janes,  86 
id.  499;  Pate  v.  Wright,  30  id.  476;  ffeOer  v.  Crawford,  37  id.  279; 
Davis  V.  Barger,  67  id.  64i 

[Omitting  an  unimportant  point.] 

The  judgment  is  reversed,  at  the  costs  of  the  appellees,  and  the 
cause  remanded,  with  directions  to  sustain  the  motion  for  a  nev 
trial,  and  for  further  proceedings.  Judgment  rwened. 
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m  Ind.  466.) 

Om^^rmei^km^plaee'^delio&rjftoamri^  —  ikUtiU  of  fnmd^. 

Mm,  afeni  of  aprindpal  zesiding  in  Ohio  oontraeted  with  a  penon  residing  la 
Indiana,  to  sell  him  goods  exceeding  |50  in  price.  Nothing  waa  said  aa  to 
the  manner  of  shipment.  There  was  no  memorandam,  earnest  money,  nor 
payment,  and  the  vendee  did  not  receive  anj  part  of  the  goods.  The  prin- 
cipal afterward  in  Ohio,  without  the  knowledge  or  assent  of  the  vendee, 
shipped  a  part  of  the  goods  to  the  vendee,  who  refased  to  receive  them.  HM^ 
that  the  contract  was  an  Indiana  contract ;  that  it  was  an  entire  contract, 
aadthe  vendee  was  not  hound  to  accept  part;  that  the  delivery  to  the  carrier 
wider  the  drcnmstances  was  not  a  legal  delivery  to  the  vendee ;  *  and  that 
die  contract  was  void  under  the  statute  of  frauds. 

ACTION  for  price  of  goods,  wares,  and  merchandise.    The  opin- 
ion states  the  facts.    The  plaintiff  had  judgment 

/.  T.  Pieree,  W.  J.  Mason,  W.  D.  Bynum,  D.  V.  Bums  and  H. 
Bums,  for  appellant 

Pbbkinb,  J.    Snit  before  a  jastice  of  the  peace,  upon  the  follow- 
ing bill  of  particalars : 

Marietta,  Ohio,  October  6th,  1874. 
Mr.  Frank  Haosman,  Washington,  Indiana,  bought  of  A.    T. 
Nye  ft  Son,  mannf  actarers  of  cook,  parlor  and  heating  stoves,  etc. 
Terms  ninety  days. 

2  No.  2  Omega  stoves,  $10 $20  00 

2  No.  3  Omega  stores,  $15 30  00 

2  No.  7  Aladdin  and  Ware,  $11 22  00 

3  No.  8  Oharm,  $5.50 16  50 

Dray 50 

$89  00 
Vreight  to  Oin.  1,400  lbs.,  20c.  per  owt 2  SO 

$86  20 

Haasman  refused  to  accept  the  goods  shipped.    Judgment  for 
the  amonnt  of  the  account  before  the  justice.  Appeal  to  the  Oircuit 

V.  QaQ9  (M  Md.  SM),  8 Am.  Sep.  177  ;  also*  see  Ketwert  v.  .Vfrj/er,  pnrt. 
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Court  Trial  by  the  court ;  judgment  for  the  appellees,  plaintifla 
bclo^,  for  $86.20.  Motion  for  a  new  trial  denied.  The  grounds 
specified  in  the  motion  were :  1.  Finding  of  the  court  was  not  sns- 
luiued  by  the  evidence;  2.  Finding  was  contrary  to  law;  8.  Error  of 
court  in  overruling  a  motion  to  strike  out  specified  parts  of  a  de- 
position; 4.  Befusingnnew  trial  on  newly-discovered  evidence. 

The  contract  in  the  case  between  the  plaintiffs  and  the  defendant 
embraced  all  the  articles  in  the  bill  of  particulars  sued  on,  and 
others  in  addition.  One  of  the  plaintiffs  in  his  testimony  said: 
"  I  shipped  the  goods,  as  per  Mr.  Hausman's  order,  to  Soott, 
with  the  exception  of  three  No.  7  Oharm  heating  stoves,  which  we 
could  not,  at  that  time,  send,  as  they  were  not  then  on  hand." 
The  defendant,  Hausman,  in  his  testimony  stated,  that  ''He 
ordered  other  goods  at  the  same  time,  viz. :  Ordered  three  No.  7 
Charm  heating  stoves,  but  they  did  not  come.  I  ordered  all  these 
goods  at  one  time,  and  would  not  have  ordered  part  without  the 
rest.    I  needed  the  stoves  which  did  not  come,  in  my  business." 

The  contract  was  an  entire  contract  for  the  whole  of  the  bill  of 
goods  ordered,  and  the  defendant,  Hausman,  was  not  obliged  to 
accept  the  part  shipped.    Smith  v.  Lewis,  40  Ind.  98. 

Again:  The  contract  was  void  by  the  statute  of  frauds.  It  was  an 
Indiana  contract,  made  at  Washington,  in  this  State,  between  the 
defendant,  Hausman,  and  Sandford  W.  Scott,  agent  of  the  plaint- 
iffs, with  full  power  to  make  the  same  a  finality.  Keiw&rt  v.  Mej/er, 
post,  p.  587. 

Our  statute  reads  thus:  '^  No  con  tract  for  the  sale  of  any  goods, 
for  the  price  of  fifty  dollars  or  more,  shall  be  valid,  unless  the  pa^ 
chaser  shall  receive  part  of  such  property,  or  shall  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  unless  some 
note  or  memorandum  in  writing  of  the  bargain  be  made,  and 
signed  by  the  party  to  be  charged  thereby,  or  by  some  person 
thereunto  by  him  lawfully  authorized."     IKS.  1876,  504^  §  7. 

In  this  case  the  contract  was  for  the  sale  of  goods  for  the  price 
of  over  fifty  dollars;  no  part  of  the  property  was  received  by  the 
purchaser;  no  earnest  was  given  to  bind  the  bargain,  or  in  part 
payment;  and  no  note  or  memorandum,  signed  by  the  party  to  be 
charged  or  his  lawfully  authorized  agent,  was  made. 

It  is  claimed  that  there  whs  a  delivery  and  acceptance  of  the 
goods,  under  the  contract  Scott,  the  agent  of  the  plaintiff,  testi- 
fied touching  the  contract  as  follows :     **  In  behalf  of  the  plainitft 
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some  time  in  September,  A.  D.  1874,  I  sold  to  Mr.  Frank  Hads- 
man  two  No.  2  Omega  stoves,  at  ten  dollars  each;  two  No.  3  Omega 
fitoYes,  at  fifteen  dollars  each;  two  No.  7  Aladdin  cook  stoves  with 
cast  ware  at  eleven  dollars  each;  three  No.  7  Charm  heating  stoves, 
at  four  dollars  and  a  half  each,  three  No.  8  Charm  heating  stoves, 
at  five  dollars  and  a  half  each.  The  terms  of  sale  were  ninety 
days'  credit  The  freight  was  to  be  paid  by  the  plaintiffs  to  Cin- 
cinnati, and  the  goods  to  be  shipped  at  the  defendant's  risk."  Haus- 
man,  the  defendant,  testified:  ''  It  was  agreed,  when  I  ordered  the 
goods,  that  the  plaintiffs  shonld  ship  them  from  Marietta,  Ohio, 
to  Washington,  Indiana,  and  that  they  should  pay  the  freight  to 
Cincinnati,  Ohio,  and  I  the  rest  of  the  way.  Nothing  was  said  by 
him  or  me  abont  shipping  goods  at  my  risk."  As  to  the  manner 
of  the  shipment  made  of  the  goods,  Mr.  Nye,  one  of  the  plaintiffs, 
testified:  "  The  plaintiffs  delivered  the  goods  in  the  said  invoice 
described  npon  the  wharf -boat  of  Hall  ft  Best,  steamboat  agents 
and  owners  of  the  Marietta  wharf-boat  at  Marietta,  Ohio,  marked 
and  directed  plainly  to  Frank  Hausman,  Washington,  Daviess 
eonuty,  Indiana,  consigned  to  the  Ohio  &  Mississippi  R.  R,  Cincin- 
nati, Ohio.  Bills  of  lading  were  taken,  one  of  which  was  sent  to 
Hansman." 

Nothing  was  said  between  the  parties,  at  the  time  of  the  con- 
tract or  afterward,  as  to  the  manner  or  rente  or  vessel,  in  or  by 
which  the  goods  were  to  be  shipped,  nor  as  to  the  carrier  to  whom 
they  were  to  be  delivered.  The  bill  of  lading  signed  by  Hall  & 
Best  recited  a  shipment  of  goods  by  Nye  &  Son,  **  on  board  the 
good  steamboat  Chesapeake,  to  be  delivered  at  the  port  in  Cincin- 
nati, nnto  the  0.  &  M.  B.  R  Co.,  or  assigns,  they  paying  freight,eta, 
mariced  Frank  Hansman,  Washington,  Daviess  county,  Indiana." 

The  contract,  as  we  have  said,  was  an  Indiana  contract,  and  void 
under  the  statute  of  frauds.  It  was  not  executed  by  what  was  done 
in  Marietta,  Ohio,  claimed  to  have  constituted  a  delivery  and  accept- 
ance ;  or  rather,  as  the  statute  requires,  a  reception,  by  the  pur- 
chaser, of  the  goods  or  a  part  thereof : 

1.  Because  the  contract  was  entire,  for  the  delivery  of  all  the  goods 
or  none.  The  delivery  of  a  part  to  a  carrier,  in  the  absence  and 
without  the  knowledge  of  the  vendee,  could  be  no  delivery,  under 
and  pursuant  to  the  contract. 

2.  A  delivery  to  a  carrier  not  named  by  the  vendee  was  not  a  de* 
fiveij  to  tiie  vendee. 
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/'It  was  once  held  that  a  delivery  to  a  common  carrier,  not 
^elected  by  the  purchaser,  by  the  latter's  direction,  was  not 
acceptance  by  the  purchaser,  within  the  statute.  Hart  t.  Satttetf, 
3  Gamp.  528.  *  *  *  Bat  this  case  has  not  been  followed  in 
later  cases.''    Spencer  v.  Baky  30  Vt.  314. 

In  Rogers  Y.  Phillips,  40  N.  Y.  619,  it  is.  decided,  that  **XTpon  a 
verbal  contract  for  the  sale  of  goods  of  more  than  fifty  dollars  in 
value,  a  delivery  of  them,  in  accordance  with  such  contract,  to  a 
general  carrier,  not  designated  or  selected  by  the  buyer,  does  not 
constitute  such  a  delivery  and  acceptance,  under  the  statute  of 
frauds,  as  to  pass  the  title  to  the  goods."  Although  in  the  case  of 
a  contract,  itself  valid,  such  a  delivery  might  be  sufficient  to  trans- 
fer the  title  and  risk  to  the  purchaser.  But  it  is  not  necessary  that 
we  should  express  an  opinion  upon  this  point.  8eQ  Strong  y.  Dodds, 
47  Vt.  348.  Also,  on  the  general  subject,  the  elaborate  case  of  Bacon 
y.  Bcdes,  43  Wis.  227 ;  AUard  v.  Greasert,  61  N.  Y.  1. 

In  Lloyd  v.  Wright,  25  Oa.  215,  it  is  said  in  the  opinion  of  the 
court :  ''Under  the  proof,  was  this  case  within  the  17th  section  of 
the  statute  of  frauds  P  The  statute  requires  that  the  purchaser 
shall 'actually  receive' the  goods.  And  although  goods  are  for- 
warded to  him  by  a  carrier  by  his  direction,  or  delivered  abroad  on 
board  of  a  ship  chartered  by  him,  still  there  is  no  actual  acceptance 
to  satisfy  the  act,  ^o  long  as  the  buyer  continufis  to  have  the  right, 
either  to  object  to  the  qtuintum  or  quality  of  the  goods.  Ghitty  on 
Contracts,  392 ;  Story  on  Contracts,  381,  382,  383  ;  Acebal  y.  Levy, 
XO  Bing.  376  ;  ffoioe  v.  Palmer,  3  B.  &  Aid.  321 ;  Lloyd  d  Puttiam 
Y.  Wright,  Griffith  di  Co.,  20  Ga.  574."  Shepherd  y.  Pressey,  32  N. 
H.  49, 

In  Maxwell  v.  Brown,  39  Me.  98,  the  court  say  :  "  From  the 
language  of  this  statute  it  is  apparent,  that  when  there  is  no  writ- 
ten contract,  a  mere  delivery  will  not  be  sufficient.  There  Bnwt 
further  bean  acceptance  by  the  purchaser,  else  he  will  not  be  bouni 
In  Baldey  v.  Parker,  2  B.  &  C.  37,  '  it  was  formerly  considered,'  ob- 
serves Best,  J.,  *  that  a  delivery  of  goods  by  the  seller  was  sufficient 
to  take  a  case  out  of  the  17th  section  of  the  statute  of  frauds ;  bnt 
It  IS  now  clearly  settled,  that  there  must  be  an  acceptance  by  the 
buyer  as  well  as  a  delivery  by  the  seller.' "  In  the  same  case  Hoir 
BOYD,  J.,  Baid  :  "  As  long  as  the  seller  preserves  his  control  over  the 
goods,  so  as  to  retain  his  lien,  he  prevents  the  vendee  from  accepting 
and  receiving  them  as  his  own,  within  the  meaning  of  the  statute.' 
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Judge  Wbioht,  in  Shindler  y.  Hausion,  1  N.  T.  261,  269,  says : 
''  The  best  considered  cases  hold  that  there  must  be  a  vesting  ot 
fhe  possession  of  the  goods  in  the  vendee,  as  absolute  owner,  dis* 
charged  of  all  lien  for  the  price  on  the  part  of  the  vendor,  and  an 
ultimate  acceptance  and  receiving  of  the  property  by  the  vendee,  so 
unequivocal  that  he  shall  have  precluded  himself  from  taking  any 
objection  to  the  quantum  or  quality  of  the  goods  sold."  See  Kirbjf 
V.  Johnson^  22  Mo.  354  ;  Keixoert  \.  Meyer ^  post,  p.  587 ;  ffewes  v. 
Jorian,  39  Md.  472 ;  Hooker  v.  Knab,  26  Wis.  511 ;  Stone  v.  Brown* 
ing,  51  K,  T.  211 ;  Gibbe  v.  Benjamin,  13  Am.  L.  Beg.  (N.  S.)  93 
and  note ;  Stcns  v.  Browning,  68  N.  Y.  598 ;  Edwards  v.  The  Grand 
nunt  R.  W.  Co^  54  Me.  105 ;  Johnson  v.  Cuttle,  105  Mass.  447  ;  a. 
0^  7  Am.  Rep.  545. 

In  the  case  at  bar  the  contract  was  void  by  the  statute  of  frauds. 
There  was  no  aooeptance  of  the  goods  by  the  purchaser. 

The  judgment  is  rever8ed>  with  costs,  and  the  cause  remanded 

for  a  new  triaL 

Judgment  reversed. 


SxjlTB  bx  bbl.  Cayikb  y.  Sakdbbs. 

<!BgiInd.6ei.) 

faeHlaw  mndisard — imeestmentofwartFa  moneif  in  gtiairdian's Inuineee^^Ha- 

hUUy  of  eureiy. 

Thit  InvMtment  of  the  ward's  money  hy  the  guardian  in  hie  own  boslneM.  or 
In  the  bnelneflB  of  others  in  whidi  he  has  an  interest,  as  a  mere  bosinese 
invsslment,  Is  a  conTorslon  of  saeh  money,  for  which  he  heoomes  immedl- 
•toljr  liable  on  his  bond. 

ACTION  on  a  guardian's  bond.     The  opinion  states  the  fact 
Defendant  had  judgment  below. 

A.  O.  Gavins,  for  appellant 

A.  12.  Taylor,  B.  B.  Rose  and  Mr.  Short,  for  appeileea. 

NiBLACK,  J.  This  was  an  action  on  a  guardian's  bond,  for  the 
oonversion  of  a  ward'ft  assets  by  the  guardian,  for  loaning  the  assets 
to  insolvent  persons,  ^nd  for  not  taking  security  for  loans  made  by 
the  guardian. 
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The  complaint  showed  that  on  the  9th  day  of  March,  1870,  the 
defendant,  Biley  Sanders,  was  appointed,  guardian  of  the  person  and 
estate  of  Abraham  L.  Milam,  a  minor,  and  that  one  John  6.  Owen 
became  the  surety  of  the  said  Sanders,  on  his  bond  as  snch  guard- 
ian ;  that  while  the  said  Sanders  was  snch  guardian,  and  the  said 
Owen  was  his  surety,  as  aforesaid,  on  his  said  bond,  there  came 
into  the  said  Sanders'  hands,  as  assets  of  his  said  ward,  the  sum  of 
$5,000,  concerning  the  management  of  which  breaches  were 
assigned,  as  above  stated  ;  that  on  the  5th  day  of  January,  1876, 
the  said  Sanders  was  removed  from  his  said  gnardianship,  and 
Elijah  H.  0.  Gavins,  the  relator  in  this  action,  appointed  as  his 
successor ;  and  that  the  said  Owen  had  died,  and  the  other  defend- 
ant, Simon  Bland,  had  been  appointed  administrator  of  his 
estate. 

The  defendant  Bland  answered  in  general  denial ;  also,  that  the 
said  Owen,  in  his  life-time,  to  wit,  on  the  29th  day  of  M<uxsh,  1874^ 
had  been  released  from  further  liability  on  said  guardian's  bond,  and 
a  new  bond  had  been  executed  on  that  day,  m  place  of  the  bond  on 
which  he,  the  said  Owen,  was  so  surety ;  and  that  the  allt^^ed  mis- 
conduct of  the  said  Sanders  did  not  occur  until  after  the  said  Owen 
was  released  from  his  said  suretyship.    Sanders  made  no  defense. 

The  plaintiff  replied  in  denial,  and  upon  a  trial  by  a  jury  there 
was  a  verdict  for  the  defendant,  and  judgment  accordingly. 

By  causes  assigned  for  a  new  trial,  some  questions  are  reserved 
npon  the  evidence  and  the  instructions  of  the  conrt 

It  was  shown  on  the  trial,  that  on  the  29th  day  of  March,  1874, 
Owen  was  discharged  from  further  liability  as  surety  on  the  bond 
signed  by  him,  and  that  the  said  Riley  Sanders  had  therenpoo 
executed  a  new  bond  with  Isam  Sanders,  his  father,  as  his  snrety; 
that  on  the  26th  day  of  May,  1874,  there  was  a  balance  in  the 
hands  of  the  said  Riley  Sanders,  as  such  guardian,  ot  $3,480.07 ; 
that  all  of  that  sum,  except  some  interest,  had  come  into  his  hands 
some  time  before  the  release  of  Owen  from  the  onginal  bond;  that 
most,  if  not  all,  of  the  aggregate  amount  received  by  him  as  assets 
of  his  said  ward  had  been  loaned  to  and  invested  at  different  times, 
as  received,  in  the  business  of  Sanders  &  Sons,  in  fanning,  oetore 
Owen  was  released  as  his  surety ;  that  the  firm  of  Sanders  i  Sons 
was  composed  of  Isam  Sanders,  Perry  Sanders,  and  the  said  Bilev 
Sanders,  the  guardian ;  that  the  said  Riley  Sanders  tooc  no  note 
<or  security  for  the  money  thus  loaned  to  and  invested  in  the  bosi- 
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ness  of  Sanders  ft  Sons  ;  that  he  charged  it  to  the  firm  on  a  memo- 
randam  book,  by  putting  down  the  amoants  received  from  time^ 
to  time  and  the  dates  of  receiving  them;  that  there  were  no  charges, 
of  these  amoants  in  any  other  way;  that  the  firm  of  Sanders  &. 
Sons  went  into  bankruptcy  in  February^  1875,  and  had  never  repaid 
or  refunded  the  money  loaned  to  it  and  invested  in  its  business  hj 
the  said  Siley  Sanders,  as  such  guardian,  as  above  stated,  and  that 
the  estate  of  said  firm  would  not  probably  pay  more  than  twenty* 
five  cents  on  each  dollar  of  its  indebtedness. 

As  to  the  facts  thus  shown  on  the  trial,  there  was  no  conflict  in 
the  evidence. 

It  is  the  duty  of  a  guardian  to  loan  or  otherwise  invest  the  money 
of  his  ward  in  his  hands,  in  such  a  way  as  to  keep  it  all  the  time  at 
interest,  as  far  as  practicable,  and  to  use  due  care  in  making  suck 
loans  or  investments.  He  is  not  permitted  to  use  such  money  for 
his  own  benefit,  or  to  make  any  profit  ou  t  of  it  for  himself.  2  Ken  t's^ 
Com.  229.  The  rule  in  that  respect  is  very  strict.  Guardians,  and 
all  other  trustees  of  the  moneyed  concerns  of  others,  are  answerable^ 
for  any  mismanagement  or  unauthorized  dealings  with  the  trust 
moneys  in  their  hands,  and  any  misapplication  of  such  moneys  is  a 
conversion  of  them,  within  the  meaning  of  the  statute  relating  to 
guardians.  2  R  S.  1876,  p.  592,  §  13;  p.  549,  §  1G2.  It  is  their 
duty  to  preserve  the  identity  as  well  as  the  existence  of  the  fund 
under  their  control.  If  they  destroy  the  fund,  they  render  them- 
selves responsible  for  it  at  once.  If  they  pay  away  the  money  aa 
their  own,  the  trust  is  practically  at  an  eud.  1  Add.  on  Torts, 
441;  Stumphy.  Pfeifer,  58  Ind.  472;  Perry  on  Trusts,  §§  463, 4B4. 

The  investment  of  the  money  in  his  hands,  by  a  guardian,  in  hia 
own  business,  or  in  the  business  of  others,  in  which  he  has  an  in- 
terest)  as  a  mere  business  investment,  is  a  conversion  of  the  money 
for  which  he  is  liable  on  his  bond.  If  he  refunds  or  settles  with 
his  ward  or  other  person  to  whom  he  is  responsible,  before  suit  is 
instituted  on  his  bond,  his  surety  is  discharged  ;  otherwise  the 
surety  is  answerable  for  his  principal. 

In  this  case,  we  think  it  was  plainly  shown  that  Riley  Sanders, 
simply  invested  the  money  of  his  ward  in  the  business  of  the  firm 
of  Sanders  &  Sons,  for  the  benefit  of  himself  and  his  partners,  and 
that  the  transaction  was  in  no  sense  a  legitimate  loan  of  the  money 
to  that  firm,  but  only  a  conversion  of  the  money,  for  which  the  said 
Biley  Sanders  became  immediately  liable  on  his  bond. 
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In  this  view  of  the  case,  the  qaestion  as  to  the  solvency  of  Isam 
Sanders  at  the  time  he  signed  the  new  bond,  which  seems  to  have 
occupied  considerable  time  on  the  trial,  was  both  an  irrelevant  and 
immaterial  one^  tending  to  oonf  use  the  minds  of,  if  not  to  mislead, 
the  jury. 

In  our  opinion  the  court  erred  in  refusing  to  grant  a  new  trial, 
as  the  verdict  appears  to  us  not  to  have  been  sustained  by  the  evi- 
dence. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  triaL 


Ebiwebt  y,  Mbtbb. 

(Mind.  687.) 

Oontraet — lam  of  plats — deUMrjf  to  common  carrier '^aeoopiami. 

Plaintiff,  a  resident  of  WiBoonein,  eaed  defendant,  a  resident  of  Iowa,ot 
aooonnt  for  intoxicating  liquors  sold  and  delivered  pnniaant  to  an  oral  ordef 
given  in  Iowa.  Defendant  answered  that  the  sale  was  in  violation  of  ta 
Iowa  statute.  Plaintiff  replied  that  the  sale  was  also  void  under  the  lovt 
statute  of  frauds,  but  that  plaintiff  had  avoided  the  effect  of  both  statutei 
by  delivering  the  goods  to  a  carrier  in  Wisconsin  for  transportation,  ia 
accordance  with  an  agreement  at  tlie  time  of  the  sale.  On  demorrsr,  kli 
that  the  answer  was  good  and  the  reply  was  bad.* 

ACTION  for  goods  sold  and  delivered.     The  opinion  states  tbe 
facts.    The  defendant  had  judgment  below. 

0.  B.  Liddettf  for  appellants. 

J,  Swariz,  for  appellee. 

PEBKiNSy  J.  Suit  by  the  appellants  against  the  appellee  to 
recover  for  goods  sold  and  delivered. 

The  appellee  (defendant  below)  answered  in  two  paragraph 
substantially  alike,  that  the  goods  sold  and  delivered  were  intoxi- 
cating liquors;  that  they  were  sold  in  the  town  of  Connover,  in  the 
State  of  Iowa ;  that  there  was  before  and  at  the  time  of  said  sale  a 

^  See  fldiiifiian  V.  Aye.  ante,  p.  JUS. 
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law  in  Iowa  prohibiting  the  sale  of  intoxicating  liquors  in  said 
State,  setting  forth  in  his  answer  a  copy  of  the  law  and  negativing 
the  fact  that  they  were  sold  for  medical,  etc.,  purposes. 

A  copy  of  the  law,  as  we  have  said,  was  made  part  of  the  answer. 
It  forbade  the  manufacture  or  sale  of  any  intoxicating  liquors 
under  a  penalty;  subjected  the  property  to  forfeiture,  etc.,  except 
tiiatthey  might  be  sold  for  mechanical,  medicinal,  etc.,  purposes. 

The  allegations  of  the  answer  brought  the  sale  in  question 
within  the  statute,  and  rendered  the  answer  good. 

Beply:  1st.  In  general  denial.  2d.  ''And  for  further  reply  to 
the  first  and  second  paragraphs  of  defendant's  answer  the  plaintiCFs 
Bay  that  they  (plaintiffs)  live  in  Milwaukee,  in  the  State  of  Wiscon- 
sin, and  that  said  Emil  Eeiwert,  one  of  the  plaintiffs,  on  the 

day  of  May,  1866,  visited  the  town  of  Gonnover,  in  the  State  of 
Iowa,  and  took  a  verbal  order  for  a  bill  of  goods  from  the  said 
defendant,  which  is  the  same  as  that  mentioned  in  plaintiff*s  com- 
plaint, to  be  sent  to  defendant,  when  said  plaintiff  returned  to 

Milwaukee;  and  plaintiffs  say  that  afterward,  on  the day  of 

,  1866,  they  (plaintiffs)  shipped  by  railway  from  Milwaukee, 

Wisconsin,  to  defendant,  thd  goods  mentioned  in  their  bill  of  par- 
ticalars,  pursuant  to  said  order  made  in  Connover,  Iowa;  and 
plaintiffs  say  that  defendant  received  said  merchandise  at  Con- 
nover, Iowa,  and  accepted  the  same,  ratifying  said  delivery  at 
Milwaukee,  Wisconsin.  But  plaintiffs  say  that  at  the  date  of  said 
order  or  direction  given  by  the  defendan  t  to  Emil  Kei wert  in  the  State 
of  Iowa,  there  was  in  force  a  statute  for  the  prevention  of  frauds  and 
peijuries,  which  contains,  among  other  provisions,  the  following, 
viz.:  (Said  law,  or  so  much  thereof  as  is  pertinent,  is  set  out  in  an 
exhibit  marked  ''  A,"  filed  herewith.)  And  plaintiffs  say  that,  by 
virttfe  of  said  statutes,  the  said  sale  in  the  State  of  Iowa  was  an 
executory  contract,  void  and  completed  only  by  delivery  to  said 
railway  company  as  common  carriers  in  the  State  of  Wisconsin. 
And  plaintiffs  say  there  was  no  memorandum  or  writing, signed  by 
plaintiffs  or  their  authorized  agent  in  the  State  of  Iowa,  of  said 
bargain  or  sale,  and  no  part  of  the  purchase-money  paid  or  part  of 
the  property  delivered  in  said  State  of  Iowa  at  the  time  of  meet- 
ing in  said  State  of  Iowa  by  plaintiffs  and  defendant. 

''And  for  further  reply  to  first  and  second  paragraphs  of  defend- 
auf 8  answer,  plaintiffs  say  that  on  the  10th  day  of  May,  1876,  one 
of  the  plaintifls,  Emil  Eeiwert,  in  the  State  of  Iowa,  took  an  order 
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from  defendant  to  send  him  (defendant)  from  Milwaukee,  Wisoon* 
sin,  by  the  Milwaukee  and  Prairie  Da  Ghien  Railroad  Companj, 
the  goods  mentioned  in  plaintiCFs'  complaint,  and  that  in  parsa- 
ance  of  said  order  of  defendant,  plaintiCFs  delivered  said  stock  of 
merchandise  to  said  railway  company,  which  delivery  was  ratified 
by  defendant  by  acceptance  of  said  goods  from  said  railway  com* 
pany  in  the  State  of  Wisconsin ;  and  plaintiffs  further  say,  that  at 
said  date  there  was  in  force  in  said  State  of  Iowa,  to  prevent  fraadt 
and  perjuries,  a  statute  which,  among  others,  contained  the  follow- 
ing provisions,  vi^:  (Said  act,  or  so  much  thereof  as  is  pertinent, 
is  set  out  in  an  exhibit  marked  ^  A,'  filed  herewith.)  And  plaintiffs 
say,  at  the  meeting  in  said  State  of  Iowa  by  Emil  Keiwert  and 
defendant,  there  was  no  memorandum  or  writing,  signed  bj 
plaintiffs  or  their  authorized  agent,  of  said  contract,  and  thatna 
part  of  said  property  was  delivered,  and  no  part  of  the  purchase- 
money  paid,  until  said  delivery  of  said  goods  to  said  railway  com* 
pany  in  the  State  of  Wisconsin/' 

Exhibit  A. 

''Sec.  4006.  Except  when  otherwise  specially  provided,  no 
evidence  of  any  of  the  contracts  enumerate  in  the  next  succeed- 
ing section  is  competent  unless  it  be  in  writing  and  signed  by  the 
party  charged,  or  by  his  lawfully  authorized  agent 

'^  Sec.  4007.  Such  contracts  embrace: 

''1.  Those  in  relation  to  the  sale  of  personal  property,  when  no 
part  of  the  property  is  delivered  and  no  part  of  the  price  is  paid.** 
Bevision  1860,  p.  691. 

A  demurrei  to  the  second  and  third  paragraphs  of  the  reply  was 
sustained,  and  execution  entered.  The  plaintiffs  withdrew  the 
first  paragraph  thereof,  and  elected  to  stand  upon  the  rulings  upon 
demurrer,  and  the  defendant  had  judgment 

The  parol  contract  for  the  sale  of  the  liquors  in  question  was 
clearly  an  Iowa  contract  It  was  a  final  contract  Both  pardei 
to  it  had  power  to  make  it  such.  Keiwert,  one  of  the  plaintiffSr 
went  from  Milwaukee  to  Iowa  to  solicit  the  contract  The  firat 
proposition  will  be  presumed,  in  the  absence  of  any  thing  showinf 
the  contrary,  to  have  been  made  by  him,  for  the  sale  of  the  liquors. 
It  was  accepted  by  Meyer,  the  appellee.  The  contract  was  dosed 
in  Iowa.     Tegler  v.  Shipman,  33  Iowa,  194;  s.  c,  11  Am.  Rep» 
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118.  See  Terriii  t.  BartUit,  21  Vt.  184;  The  State  v.  Comings,  28 
id.  506. 

It  miglit  hare  been  different  had  the  verbal  proposition  or  order 
tor  the  goodB  been  sent  from  Meyer  to,  and  been  accepted  by,  the 
TondorB  in  Wisconsin.  In  JS^ing  y.  Fries,  33  Mich.  275,  where  the 
•gent  of  a  firm  of  wholesale  liquor  dealers  in  Ohio  solicited  and 
obtained  an  order  for  liquors  from  a  retail  dealer  in  Michigan,  to 
be  sent  by  said  agent  to  the  wholesale  dealers  in  Ohio  for  acceptance, 
and  it  was  by  them  accepted  in  Ohio,  this  was  held  to  be  an  Ohio 
aontnct 

''It  was  suggested  on  the  argument,  that  as  the  agreement  was 
for  the  purchase  of  goods  to  the  amount  of  more  than  fifty  dollars, 
it  was  void  under  the  statute  of  frauds  for  want  of  writing,  and 
oonseqnently  did  not  take  effect  as  an  agreement  until  acted  upon 
by  the  delivery  of  the  goods  to  a  carrier  in  Ohio.  But  if  we  assume 
the  original  invalidity  of  the  agreement  in  this  State  on  this  ground, 
it  cannot,  we  think,  help  the  vendors.  If  void  originally  it  would 
not  become  binding  upon  the  purchaser  until  he  should  do  some- 
thing in  ratification  of  it,  and  it  does  not  appear  that  any  thing 
further  was  done  by  him  until  the  liquors  were  received  in  this 
State.  His  void  order  could  not  make  any  carrier  to  whom  the 
vendors  should  see  fit  to  deliver  the  goods  his  agent.''  Coolet, 
C.  J.,  in  Webber  v.  Howe,  36  Mich.  150;  s.  c,  24  Am.  Rep.  590. 
And  the  acceptance  of  the  goods  by  the  purchaser  in  Iowa  could 
not,  upon  the  facts  in  this  case,  relate  back  to  their  shipment  in 
Milwaukee  so  as  to  make  a  Wisconsin  contract.  In  this  case,  as 
was  the  fact  in  Webber  v.  Howe,  supra,  the  order  was  taken  by  the 
principal,  and  the  contract  was  complete,  in  Iowa. 

In  the  case  of  Kling  v.  Fries,  supra,  the  order  was  taken  by  an 
sgent  of  the  vendor,  subject  to  the  acceptance  or  rejection  of  the 
latter,  so  that  the  contract  was  not  consummated  till  acceptance  by 
the  vendor,  in  Ohio.    That  acceptance  made  it  an  Ohio  contract. 

It  is  suggested  further,  that  as  the  goods  were  delivered  in  Mil- 
waukee, Wisconsin,  to  a  carrier  designated  by  the  purchaser,  this 
was  an  acceptance  of  the  goods  in  Wisconsin  and  an  execution  of 
the  contract  in  that  State.  This  might  have  been  so  had  the  con- 
tract not  been  void  by  the  statute  of  frauds.  But  the  law  is,  that 
inch  delivery  does  not  operate  to  take  a  contract,  void  by  the  statute 
of  frauds,  out  of  the  statute.  The  void  contract  or  order  for  the 
goods  does  not  constitute  an  acceptance  of  them  by  the  vendee. 
Vol.  XXX  — 27 
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thereby  Yalidating  the  contract.  Nor  does  the  designation  of  a 
carrier  in  such  void  contract  or  order  clothe  him  with  power  to 
make  snch  acceptance  for  the  vendee.  The  yendor,  being  charge- 
able in  law  with  knowledge  of  the  invalidity  of  snch  contract  or 
order^  who  delivers  the  goods  to  the  carrier  upon  it,  takes  the  risk 
of  their  acceptance  by  the  vendee  on  arrival. 

In  Erudhr  v.  Ellison,  47  N.  Y.  36;  7  Am.  Bep.  402,  it  is  said : 
*^  Where  the  contract  of  purchase  and  sale  is  not  valid  or  complete 
by  reason  of  the  statute  of  frauds,  the  goods  being  over  the  Talne 
of  £10,  and  the  title,  therefore,  still  vests  in  the  consignor,  though 
the  goods  have  been  delivered  to  the  carrier,  no  acceptance,  and  all 
still  vesting  [resting  P]  in  parol,  the  action  must  be  brought  by  the 
consignor.  Coombs  v.  The  Br.  and  Ex,  B,  Co.^  3  Hurl.  &  Nor.  510. 
But  all  the  judges,  in  delivering  opinions,  admitted  the  rule  to  be, 
that  the  consignee  must  have  brought  the  action  had  the  order  been 
in  writing,  and  the  sale  valid.  The  question  was  whether  the 
property  passed  to  the  vendee.     If  it  did,  he  must  sue." 

In  Allard  v.  Oreasert,  61  N.  Y.  1,  it  is  expressly  decided,  that  a 
delivery  to  a  specified  carrier  does  not  constitute  an  acceptance  by 
the  vendee,  and  will  not  take  the  contract  out  of  the  statute.  There 
being  no  valid  contract  at  the  time  of  the  delivery,  the  carrier,  in 
such  case,  has  no  power  to  bind  the  vendee  by  an  acceptance  of  the 
goods ;  though  it  is  held  that  a  vendee  may  accept  before  delivery. 
Qross  v.  O'Donnell.  44  N.  Y.  661;  s.  c,  4  Am.  Bep.  721.  As  if  s 
subsequent  buyer  examines  and  selects  particular  articles  of  goodB, 
and  afterward  sends  a  legal,  valid  order  for  those  selected  articles. 

in  Johnson  v.  Cuttle,  105  Mass.  447 ;  a.  c,  7  Am.  Bep.  545,  the 
court  uses  this  language  :  ''Mere  delivery  is  not  sufficient;  there 
must  be  unequivo<^  proof  of  an  acceptance  and  receipt  by  him  "^ 
(the  buyer).  "  Such  acceptance  and  receipt  may  indeed  be  throngb 
an  authorized  agent  But  a  common  carrier  (whether  selected  by 
the  seller  or  by  the  buyer),  to  whom  the  goods  are  intrusted  with- 
out express  instructions  to  do  any  thing  but  to  carry  and  deliver 
them  to  the  buyer,  is  no  more  than  an  agent  to  carry  and  deliver 
the  goods,  and  has  no  implied  authority  to  do  the  acts  required  to 
constitute  an  acceptance  and  receipt  on  the  part  of  the  buyer  and 
to  take  the  case  out  of  the  statute  of  frauds.  Snow  v.  Warner,  10 
Mete.  132  ;  Frosthurq  Mintng  Co.  v.  Nsw  Englatid  Class  Co.,  9 
Gush.  115;  Boardma7i  v.  Spooner,  13  Allen,  853;  QuttUard  ^. 
Bacon,  99  Mass.  185  ;  Mmian  v.  Phillips,  14  M.  &  W.  277 ;  Nui- 
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•ban  Y.  Bower,  1  El.  &  £1. 172.''     Caulkins  v.  Hellman,  47  JS.  Y. 

449 ;  a  c,  7  Am.  Bep.  461.     See  Hausman  y.  NySj  ante,  p.  485. 

An  examination  of  the  authorities  satisfies  us  that  the  decision 

in  the  cause  below  was  rights  and  should  be  affirmed. 

AiBrmed^  with  costs. 

Judgment  affirmed. 


Oalulhak  y.  State. 

m  Ind.  196.) 

CrkfimeiUtm — eednution  under  pramUe  of  marriage — ^ehether  prem{9§  need 

beeaUd, 

A  ■latQto  mads  it  felo&j  for  maj  penon,  under  pron&iae  of  marriage,  to  haTO 
UUdt  carnal  interooone  with  a  female  Infknt  of  good  repate  for  ehaatitj. 
HM^  that  the  promiae  need  not  he  a  valid  one,  in  fact,  if  the  infant  under* 
deratood  it  to  he  valid ;  and  the  indietment  need  not  allege  that  the  defend- 
ant wae  unmarried  at  the  time. 


AONYIOTION  of  seduction.    The  opinion  states  the  facts. 

A.  A.  Chapin  and  J.  D.  Fnrrall,  for  appellant. 
T,  W.  WooOen,  attomey-general,  for  the  State. 

WoBDXHy  J.  An  iudictment  was  found  against  the  appellant  for 
seduction,  the  charging  part  of  which  was  as  follows  :  '*  That  £d- 
mon  Callahan,  on  the  18th  day  of  NoYember,  A.  D.  1877,  at  said 
ODunty,  feloniously  had  illicit  intercourse  with,  and  carnal  knowl« 
edge  of,  OliYC  Crampton,  a  female  of  good  repute  for  chastity  and 
wider  the  age  of  tweuty-one  years,  by  means  of  a  promise  of  mar*- 
liage  to  her  preYiously  made  by  the  said  Edmon  Callahan. '^ 

The  sufficiency  of  the  indictment  was  tested  by  motions  to  quash 
and  in  arrest  of  judgment    Plea,  not  guilty  ;  trial  and  conYiction. 

The  indictment  was  based  upon  the  following  statutory  proYision: 

"  Any  person  who,  under  promise  of  marriage,  shall  haYe  illicit 
tarnal  intercourse  with  any  female  of  good  repute  for  chastity, 
under  the  age  of  twenty-one  years,  shall  be  deemed  guilty  of  seduc« 
tioQ,  and  upon  conYiction,  shall  be  imprisoned  in  the  State  prison 
for  not  less  than  one.  nor  more  than  three  years,  and  fined  not  ez« 
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oeeding  Are  hundred  dollars,  or  be  imprisoned  in  the  county  jail 
not  exceeding  six  months ;  bat  in  such  case  the  evidence  of  the 
female  mnst  be  corroborated  to  the  extent  reqaired,  as  to  the  pria* 
cipal  witness,  in  cases  of  perjary."    2  &  S.  1876,  p.  431,  §  15. 

It  will  be  seen  by  the  statute,  that,  in  order  to  constitate  the 
offense,  the  intercourse  must  be  had  *' under  promise  of  marriage,'* 
while  the  indictment  charges  that  it  was  had  ''by  means  of  a 
promise  of  marriage/'  It  is  objected  that  the  indictment  is  bad  in 
consequence  of  this  departure  from  the  language  of  the  statute. 

But  we  are  of  opinion  that  the  language  of  the  statute,  and  that 
employed  in  the  indictment,  signify  substantially  the  same  thing. 
It  was  so  held  in  the  case  of  Stinehause  y.  The  State^  47  Ind.  17. 
The  evident  purpose  of  the  statute  was  to  make  it  a  penal  offense  to 
have  illicit  carnal  intercourse  with  a  female  of  the  description  men* 
tioned,  where  she  is  induced  to  consent  thereto,  and  her  consent  is 
obtained,  by  or  through  the  means  of  a  promise  of  marriage.  The 
departure  in  the  indictment  from  the  language  of  the  statute  is  not 
material.  The  exact  language  of  the  statute  need  not  have  been 
employed.     2  B.  S.  1876,  p.  385,  §  59.     The  indictment  was  go<id. 

The  appellant  asked  several  instructions,  which  were  refused  by 
the  court,  and  which  need  not,  for  the  purpose  of  understanding 
the  points  made,  be  here  set  out  at  large.  They  were  based  upon 
two  leading  ideas :  first,  that  the  promise  of  marriage,  in  order  to 
bring  the  appellant  within  the  statute,  must  have  been  legal,  valid 
and  binding  upon  him,  as  matter  of  contract ;  and  second,  that  if 
the  promise  was  made  on  the  condition  that  the  prosecutrix  would 
consent  to  the  sexual  intercourse,  the  promise  was  turpis  caniractm, 
and  void  on  general  principles  of  law  ;  and  that,  if  such  was  the 
character  of  the  promise,  the  case  does  not  come  within  the  statute. 

It  is  said  by  Bishop,  in  speaking  of  the  New  York  statute,  which 
is  very  similar,  though  in  some  respects  dissimilar,  to  our  own, 
that  'Mt  has  been  held,  that,  as  an  element  in  the  offense,  an  ap* 
parently  valid  promise  of  marriage  between  the  seducer  and  tha 
seduced  is  necessary ;  therefore,  where  the  man  is  married,  living 
with  his  wife,  and  the  woman  knows  it,  his  act  of  seduction  is  not 
within  the  statute.  If  she  were  ignorant  of  his  subsisting  marriage, 
the  consequence  would  be  otherwise;  because  the  promise  then  wonU 
be  binding  on  him,  to  the  extent  of  enabling  her  to  maintaiD 
against  him  her  civil  suit  for  its  breach.  Moreover,  he  need  not  bi 
of  age  ;  it  is  sufficient  if  he  has  arrived  at  puberty.    If  the  nutf^ 
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riage  promifle  is  made  at  the  time  when  she  yields  to  him,  and  not 
before,  and  is  the  inducement  for  her  yielding,  the  case  is  still 
within  the  statutory  provision/'  Bishop  on  Statutory  Grimes^ 
§639. 

We  can  very  well  understand,  that,  if  the  man  making  the  prom- 
ise was  a  married  man,  living  with  his  wife,  and  the  woman  claimed 
to  have  been  seduced  knew  that  fact,  the  case  could  not  come 
within  the  statute;  because  in  such  case,  the  sexual  intercourse 
oould  not,  with  any  propriety,  be  said  to  have  been  had  under,  or 
by  means  of,  the  promise  of  marriage.  In  such  case  the  promise  of 
marriage,  which  the  woman  must  know  could  not  be  fulfilled,  could 
be  no  inducement  to  her  consent  to  the  intercourse.* 

But  we  are  not  prepared  to  say,  that  in  all  cases  there  must  be  a 
valid,  or  apparently  valid,  and  bindmg  promise  of  marriage  ;  one 
on  which  the  promise  could  maintain  an  action,  in  order  to  make 
out  a  case  of  seduction  within  the  statute. 

[Omitting  obiier  remarks.] 

But  as  before  intimated  we  do  not  pass  upon  this  question,  inas- 
much as,  in  our  opinion,  if  it  be  conceded  that  the  appellant's  prom- 
ise was  void,  as  being  conditioned  upon  the  consent  of  the  prose- 
catrix  to  the  intercourse,  the  case  still  comes  within  the  letter  and 
spirit  of  the  statute. 

There  is  nothing  in  the  statute  that  requires  the  promise  of 
marriage  to  be  free  from  all  legal  objections,  viewed  as  the  founda- 
tion of  an  action  for  its  breach.  Its  purpose  was  to  prevent  the 
obtaining  of  the  female's  consent  to  sexual  intercourse,  by  means  of 
a  promise  of  marriage^  to  protect  her  from  the  arts  of  designing 
and  unprincipled  men  in  whom  she  may  repose  trust  and  confi- 
dence, and  to  whose  solicitations  she  may  yield,  believing  that  their 
promises  of  marriage  are  made  in  good  faith,  and  will  be  fulfilled. 
It  is  not  to  bo  supposed  that  she  will  pause  to  consider,  even  if  she 
were  capable  of  judging,  whether  the  promise  is  valid  in  law,  and 
one  on  which  she  could  maintain  an  action  if  broken.  It  is  not  to 
be  assumed  in  such  case,  that  her  consent  to  the  intercourse  is  given 
in  consequence  of  her  reliance  upon  an  action  upon  the  promise,  for 
damages,  m  case  of  its  breach;  but  it  may  be  given  upon  the  con- 
fidence she  places  in  the  good  faith  of  the  promise,  believing,  not 
that  it  will  be  broken,  but  fulfilled.  We  are  supported  in  these 
views  by  the  decisions  of  the  Court  of  Appeals  of  New  York. 

*  To  this  effect  is  Pto(yp{eT.^I(;er,lFMrk.  Or.  833.    [Bbp. 
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In  the  case  of  Kenyan  t.  The  People,  26  N.  Y.  203,  which  was  a 
prosecution  for  seduction,  the  court  said:  ^*  The  judge  charged  the 
jury  that  if  they  were  fully  satisfied  from  the  evidence  that  the 
defendant  promised  to  marry  the  prosecutrix,  if  she  would  baye 
carnal  connection  with  him,  and  she  believing  and  confiding  in  such 
promise,  and  intending  on  her  part  to  accept  such  offer  of  marriage, 
did  have  such  carnal  connection,  it  is  a  sufficient  promise  of  mar- 
riage under  the  statute.  This  seems  to  me  unobjectionable.  It  is 
not  necessary  that  the  promise  should  be  a  yalid  and  binding  one 
between  the  parties.  The  offense  consists  in  seducing  and  having 
illicit  connection  with  an  unmarried  female,  under  promise  of  mar- 
riage. It  is  enough  that  a  promise  is  made  which  is  a  considera- 
tion for  or  inducement  to  the  intercourse.  But  if  the  statute  re- 
quired the  promise  to  be  a  valid  one,  the  charge  was  correct  A 
mutual  promise  on  the  part  of  the  female  seduced  is  implied  if  she 
yields  to  the  solicitations  of  the  seducer,  made  under  his  promise  to 
marry.**    See,  also,  Boyce  v.  TJie  People,  66  N.  Y.  644. 

We  are  of  opinion,  for  these  reasons,  that  no  error  was  committed 
in  refusing  the  charges. 

"We  may  observe  that  the  charge  given  by  the  court  very  &iriy 
placed  the  law  of  the  case  before  the  jury,  even  if  some  of  them 
were  not  more  favorable  to  the  defendant  than  he  could  legally 
claim. 

[Omitting  remarks  on  evidence.] 

We  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

JudgmeiiU  affirmei 


Starck  v.  State. 

(88  Ind.  985.) 

Oriminal  lato  — e&nMnian  of  utraya,  tohm  lareen^^ 

When  one  oonyerte  an  eetray  to  his  own  use,  there  must  have  been  a  felookMi 
intent  to  steal  It  at  the  moment  of  taking  in  order  to  constitata  laneaj.* 

r\  ONVICTION  of  larceny.    The  opinion  states  the  facts. 

— ■ — — — - — 

*8ee  anU,  Bowen  v.  SuOtioan, 
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Ill  ■ 

SpangUTj  forappelUnt 

71  W.  WooUefiy  attorney-generaly  for  the  State. 

WoBDiKy  J.  The  appellant  was  indicted  in  the  oonrt  below  for 
the  larceny  of  a  heifer,  and,  npon  trial  was  convicted  of  the 
offense. 

The  facts  appear  to  have  been,  that  the  heifer  was  a  stray  animal^ 
that  came  to  the  premises  of  the  appellant  in  the  spring  of  1877> 
and  herded  to  some  extent  with  his  cattle.  He  droye  her  away,  but 
she  came  back,  and  he  fed  her  with  his  cattle.  Finally,  in  Jnne  of 
that  year,  he  killed  the  heifer,  and  appropriated  her  to  his  own  nse. 

There  did  not  appear  to  have  been  any  marks  upon  the  heifer, 
from  which  he  could  have  ascertained  her  ownership;  nor  did  it  ap- 
pear that  the  appellant  knew  or  could  have  ascertained  her  owner- 
ship by  reasonable  inquiry. 

The  appellant  asked  the  court  to  charge  the  jury  as  follows  : 

''  If  the  jury  find,  from  the  evidence,  that  the  property  mentioned 
in  the  indictment  was  an  estray,  and  that  at  the  time  the  same  came 
into  possession  of  the  defendant  by  finding  it  or  letting  it  run  with 
his  cattle,  and  taking  care  of  it  with  his  cattle,  and  at  the  time  he 
first  got  possession  of  it,  he  did  not  intend  to  steal  it,  but  that  the 
intention  to  steal  it  came  upon  him  afterward,  and  in  pursuance 
of  this  intention,  formed  after  he  first  got  it,  he  did  kill  and  con- 
cert the  same  to  his  own  use,  this  would  not  constitute  larceny, 
and  in  that  case  your  verdict  should  be  for  the  defendant." 

This  charge  the  court  refused,  but  gave  the  following: 

"That  if  the  jury  believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  that,  at  the  very  time  the  defendant  took  possession  of 
the  animal  described  in  the  indictment,  he  intended  to  steal  it  and 
convert  it  to  his  own  use,  [and]  did,  in  pursuance  of  such  intention, 
kill  and  convert  the  same  to  his  own  use,  all  the  other  material 
illegations  having  been  made  out,  this  would  make  the  defendant 
guilty  of  either  grand  or  petit  larceny,  according  to  the  value." 

It  is  claimed  by  counsel,  the  larceny  could  not  have  been  com- 
mitted, under  the  circumstances.  Where  the  finder  of  goods  (not 
■tray  animals)  does  not  know  the  owner,  and  has  nothing  to  indi- 
cate who  the  owner  may  be,  or  where  he  may  be  found,  his  appro- 
priation of  the  goods  will  not  be  larceny,  even  though  he  has  not 
advertised  the  goods.    And  the  mere  fact  that  he  had  secreted  the 
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goods,  or  denied  finding  them,  will  not  make  it  larceny.    Baileji  r. 
The  State,  52  Ind.  462. 

But  it  is  said  in  2  Whart.  Grim.  Law»  §  1799,  that  ''The  riile, 
that  larceny  is  not  committed  by  one  who  finds  goods,  the  owner  of 
which  he  supposes  cannot  be  ascertained,  does  not  apply  to  one  who 
finds  cattle  at  large  in  a  highway  and  converts  them  to  his  own 
use."  The  authorities  cited  are  :  People  v.  Kaafz,  3  Park.  G.  R. 
129;  The  State  t.  Martin,  28  Mo.  530;  The  State  v.  WiUiame,  19 
id.  389.  It  is  said,  in  the  same  section,  that  '*  it  is  larceny  to  take 
a  horse  found  astray  on  the  taker's  land,  with  intent  to  cooceid  it 
until  its  owner  shall  offer  a  reward  for  its  return,  and  then  to 
return  it,  and  claim  the  reward."  Commonwealth  r.  Mason,  105 
Mass.  163;  8.  o.,  7  Aol  Rep.  507;  see,  also,  Regina  ▼.  C^DonneU,  7 
Cox's  G.  G.  337. 

We  find  it  unnecessary  to  pass  upon  the  question,  for  the  pnrpoaei 
of  the  case.  We  think  it  abundantly  clear,  that  in  order  to  con- 
stitute larceny,  the  appellant  must  have  intended  to  appropriate 
the  animal  to  his  own  use,  at  the  time  ho  first  took  possession  of 
it ;  and  that  a  conversion  in  pursuance  of  a  subsequently  formed 
intention  would  not  make  him  guilty  of  larceny.  Regina  v.  Matthews, 
12  Cox's  C.  C.  489;  8.  c,  6  Eng.  Bep.,  Moak's  Notes,  329;  Umphref 
V.  Tfie  State,  ante,  p.  223. 

The  charge  given  by  the  court  was  correct ;  but  it  stated  only 
one  side  of  the  proposition.  The  court  said  to  the  jury,  in  sub- 
stance, that  if  the  appellant,  at  the  very  time  he  took  possession 
of  the  animal,  intended  to  steal  it  and  convert  it  to  his  own  nse, 
that  would  constitute  larceny.  Perhaps  the  jury  might  well  have 
inferred  from  the  charge,  that,  unless  the  felonious  intent  was 
formed  at  the  time  the  appellant  took  possession  of  the  animal, 
the  conversion  would  not  amount  to  larceny.  But  we  think  the 
appellant  had  the  right  to  have  the  jury  so  informed,  in  express 
terms,  so  that  the  point  of  law  would  not  be  left  to  inference  or 
conjecture.  The  charge  that  if  the  felonious  intent  was  formed 
at  the  time  the  appellant  took  possession  of  the  animal,  the  con* 
version  would  constitute  larceny,  did  not  necessarily  carry  with  it 
the  conclusion,  that  if  it  was  not  then  formed,  but  afterward,  tbe 
conversion  would  not  amount  to  larceny. 

The  jury  were  the  judges  of  the  law  and  the  facts ;  and  when 
they  retired  for  consultation  they  may  have  said,  **  the  court  bas 
advised  us  as  to  the  effect  of  the  formation  of  the  felonious  intent 
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•t  the  time  the  defendant  took  possession  of  the  animal,  but  has 
said  nothing  abont  the  effect  of  the  formation  of  that  intent  after- 
ward. We  cannot  see  that  it  makes  any  difference  when  the  intent 
to  steal  was  formed,  if  it  was  formed  and  execnted." 

We  think  the  court  erred  in  refusing  the  charge  asked. 

Besides,  the  evidence  is  quite  unsatisfactory  upon  the  point  of 
the  felonious  intent  at  the  time  the  animal  came  into  the  defend* 
anf 8  possession* 

The  judgment  below  is  reyersed,  and  the  cause  remanded  for  a' 
iiewtiisL 

JudgrMvU  reversed  and  cau$$  rematuhd. 


Habtmak  y.  Ayblivx. 

(SSlDd.  SM) 

OMtiUuihmal  iaW'^esttradUian  —  inquiry  intofaeU  aUsged  in  requieition. 

A  State  statate,  probibitiiig  the  sarrender  of  a  cltiien  or  resident  of  that  State 
as  an  alleged  fngitlTe  from  juetioe,  apon  the  reqaisition  of  the  governor  of 
tnother  State^  when  it  shall  be  made  to  appear  that  each  alleged  fugitive 
was  in  the  foimer  State  at  the  time  of  the  alleged  oommisslon  of  the  crime 
•od  providing  for  each  an  inqairy,  is  oonstitutlonal.* 

APPLICATION  for  habeas  carpus.    The  opinion  states  the  facts. 
The  petitioner  was  discharged. 

ff.  W.  Plumnier  and  J.  T.  Saunderson,  for  appellant. 

/.  S.  Troxett,  P.  H.  Wardy  C.  H.  Testy  J.  Cobum  and  B.  Basseit, 
for  appellee. 

HowK,  O.  J.  This  was  an  application  by  the  appellee,  James  0. 
Ateline,  to  the  Newton  Circuit  Court,  for  a  writ  of  habeas  carpus. 

In  his  Terified  complaint,  the  appellee  alleged,  in  substance,  that 
he  was  then  in  the  custody  of  the  appellant,  Oeorg%  A.  Hartman, 
and  was  illegally  and  wrongfully  restrained  of  his  liberty  by  the 
appellant,  in  the  town  of  Kentland,  in  Newton  county,  Indiana, 

•BselVopteT.  Ctotb  (SO K.T. ail),  10 Am. Bap. Ml. 
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on  an  alleged  requisition  from  the  governor  of  the  State  of  Illinois 
to  the  governor  of  the  State  of  Indiana : 

**  1.  Beoause  said  petitioner  is  not  and  was  not  a  fogitive  from 
jnstioe,  from  the  State  of  Illinois  to  the  State  of  Indiana,  at  the 
time  of  committing  the  alleged  crime ; 

'^2.  Because  there  is  no  suflScient  charge  agaitst  the  said  peti« 
tioner,  either  by  the  laws  of  Indiana  or  Illinois,  specified  in  said 
alleged  requisition ; 

''  3.  Because  there  is  no  properly  authenticated  charge  agunst 
said  petitioner ;"  and  that  he,  the  appellee,  was  sick  and  afficted 
with  the  disease  of  rheumatism,  so  much  that  he  could  not  walk, 
nor  dress  himself,  or  undress,  without  the  assistance  of  some  one 
of  his  family,  and  needed  the  constant  attention  of  his  physician 
and  of  his  family,  and  could  not,  at  that  time,  be  removed  withoat 
danger  to  his  health. 

Upon  this  verified  complaint,  the  court  awarded  a  writ  of  hakat 
corpus^  addressed  to  the  appellant,  to  which  writ  the  appellant  made 
return  under  oath,  in  substance,  that  he  had  the  custody  of,  and 
restrained  the  appellee  at  said  Newton  county,  upon  a  charge  of 
obtaining  goods  under  and  by  false  pretenses  in  writing,  and  is 
agent  and  messenger  of  Shelby  M.  Gullom,  governor  of  the  State 
of  Illinois,  and  by  virtue  of  an  order  of  arrest  and  warrant,  issaed 
under  the  hand  of  the  Hon.  James  D.  Williams,  governor  of 
the  State  of  Indiana,  and  the  seal  of  said  State,  directed  to  the 
sheriff  of  any  county  in  said  State,  copies  of  which  appointment 
and  order  of  arrest  were  attached  to  and  made  parts  of  said  retnrn; 
that  the  appellee,  who  was  the  identical  person  named  in  said  war- 
rant and  order  of  arrest,  was  arrested  on  December  18th,  187S,  bj 
the  sheriff  of  Newton  county,  Indiana,  by  virtue  of  said  order  of 
arrest,  and  upon  a  hearing  before  the  judge  of  the  Newton  Circuit 
Court  was  delivered  to  the  appellant,  as  said  messenger,  by  order 
of  said  judge,  and  the  appellant  had  receipted  to  said  sheriff  for 
said  appellee  \  copies  of  said  sheriff's  return  to  the  order  of  wi 
judge  and  of  the  appellant's  receipt  were  attached  to  and  made  part 
of  said  return,  and  that  by  virtue  of  said  appointment,  order  of 
arrest,  and  or^er  of  said  judge,  the  appellant  then  held  possession  of 
the  appellee,  the  person  named  in  said  writ  of  habea$  corpus,  and 
in  obedience  to  the  command  of  said  writ  he  then  prodnced  the 
body  of  the  appellee  in  the  court  below,  before  the  judge  thereofi 
to  do  and  receive  what  might  be  ordered  concerning  him. 
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To  this  retaroy  the  appellee  replied  under  oath,  denying  that  he 
a  fogitive  from  justioe,  and  alleging,  among  other  things,  that 
he  was  not  in  the  city  of  Ghicago,  nor  in  the  State  of  Illinois,  at 
the  time  the  crime  charged  against  him  was  alleged  to  have  been 
committed,  nor  had  he  been  in  eaid  city  or  State  for  five  years  be- 
fore^ nor  at  any  time  since  that  time. 

By  agreement  of  the  parties,  the  cause  was  tried  by  the  court  ; 
and  an  opinion  in  writing  having  been  rendered  by  the  court,  ta 
the  effect  that  the  appellee  should  be  discharged,  the  appellant 
excepted  to  this  decision.  It  was  then  agreed  by  the  parties  that 
sud  written  opinion  should  be  made  a  part  of  the  record  of  this 
cause,  without  a  bill  of  exceptions,  and  that  it  should  take  the 
place  of,  and  be  considered  as,  a  special  finding  of  facts  with  the 
conclusions  of  law  thereon ;  and  accordingly  it  was  so  ordered  by 
the  court 

We  set  out  this  written  opinion,  as  follows  : 

^This  is  an  application  for  a  writ  of  habeas  corpus.  The  facts 
are  aa  follows : 

**  On  the  ISth  day  of  December,  1878,  the  governor  of  this  State 
issued  a  warrant  under  his  hand  and  the  seal  of  the  State,  directed 
to  any  sheriff  or  constable. 

''The  warrant  recites  that  the  governor  of  Illinois  has,  by  re- 
quisition directed  to  the  governor  of  this  State,  demanded  that 
James  0.  Aveline  be  arrested  as  a  fugitive  from  justice  of  the  State 
of  niinois,  and  delivered  to  George  A.  Hartman,  the  agent  ap- 
pointed by  the  governor  of  Illinois  to  receive  said  Aveline.  The 
warrant  contains  a  copy  of  the  criminal  charge  made  against  said 
Aveline,  which  is  embraced  in  an  a£Bdavit  sworn  to  before  a  justice 
of  the  peace  in  Ghicago,  to  the  effect  that  said  Aveline  did,  in  Cook 
county,  in  the  State  of  Illinois,  on  August  30,  1878,  by  means  of 
certain  false  and  fraudulent  representations  and  pretenses,  made  in 
writing  and  signed  by  said  Aveline,  of  his  own  responsibility  and 
wealth,  obtain  from  Stitlauer  Brothers  &  Go.  credit,  and  did  then 
and  there  obtain  of  said  parties  goods,  merchandise,  etc.,  of  the 
value  of  $727.65.  The  warrant  commands  the  ofiBcer  to  arrest  said 
Aveline,  and  to  bring  him  forthwith  before  a  Gircnit  judge  for 
identification,  and  upon  his  identity  being  established,  that  he  be 
then  delivered  to  said  agent  to  be  transported  to  the  State  from 
which  he  has  fled.  This  warrant  came  to  the  hands  of  the  sheriff 
of  this  county  on  Saturday.     He  arrested  said  Aveline,  and  the 
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latter,  being  brought  before  the  jadge  of  this  coart,  admitted  tbat 
he  was  the  person  named  in  the  warrant ;  whereupon  the  judge 
made  an  order  directing  the  sheriff  to  deliver  said  Aveline  to  said 
agent,  which  was  done.    In  that  proceeding,  no  evidence  was  in- 
troduced or  offered,  nor  was  the  fact  in  any  way  brought  to  the 
attention  of  the  judge,  that  said  Aveline  was  in  this  State,  and  not 
in  Illinois,  at  the  time  of  the  alleged   commission  of  the  crime 
<sharged  against  him.    After  his  delivery  to  the  agent  (the  defend* 
ant  in  this  case),  said  Aveline  applied  to  this  court  for  a  writ  of 
habeas  corpus.     The  defendant  made  a  return  of  the  writ,  acoom- 
panied  by  copies  of  the  papers  under  which  he  restrains  the  plaintiff 
of  his  liberty.    In  the  trial  of  the  case,  after  the  return  of  the  writ, 
it  appeared  clearly  in  evidence,  that  Aveline,  at  the  time  of  the 
alleged  commission  of  the  crime  charged  against  him,  was  in  the 
town  of  Kentland,  Indiana,  where  he  has  resided  eight  or  ten  years 
last  past,  that  he  has  not  been  in  the  State  of  Illinois  for  foar 
years,  nor  in  the  city  of  Chicago  for  eight  years.    Under  the  facts 
thus  stated,  the  question  is  presented,  whether  Aveline  is  legally  in 
the  custody  of  said  Hartman,  as  agent  of  the  State  of  Illinois,  to 
be  transported  to  that  State  for  trial,  under  the  charge  made  against 
him.     One  clause  of  section  2,  article  4,  of  the  Constitution  of  the 
United  States,  reads  :    '  A  person  charged  in  any  State  with  treason, 
felony,  or  other  crime,  who  shall  flee  from  justice,  and  be  found  in 
another  State,  shall,  on  demand  of  the  executive  authority  of  the 
State  from  which  he  fled,  be  delivered  up,  to  be  removed  to  the 
State  having  jurisdiction  of  the  crime.' 

''The  extradition  law  of  the  United  States,  §  5278,  B.  S.  of  U. 
S.,  prescribes  the  mode  of  proceeding  under  the  constitutional  pro- 
vision quoted.  This  proceeding  relates  to  the  case  of  a  person  flee- 
ing from  the  State  or  Territory  in  which  he  is  charged  with  crime, 
to  another  State  or  Territory.  To  authorize  the  removal  of  a  per- 
son to  another  State  or  Territory,  upon  the  requisition  of  the 
executive  authority  of  such  State  or  Territory,  it  seems  necessary, 
first,  that  such  person  must  be  charged  with  the  commission  of  a 
crime  in  such  State  or  Territory;  and  secondly,  that  he  must  have 
fled  therefrom  to  another  State  or  Territory. 

In  a  proceeding  like  the  present,  the  question  whether  Aveline 
did  or  did  not,  in  fact,  commit  the  crime  charged  against  him  can- 
not be  tried.  Nichols  v.  Cornelius^  7  Ind.  611;  Robitison  x.Flandsn 
29  id.  10.    But  the  fact  can  be  tried,  whether  or  not  he  is  charged 
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with  a  crime  in  Illinois,  for  without  such  charge,  the  governor  of 
that  State  has  no  legal  right  to  make  requisition  for  him  upon  the 
gOTemor  of  this  State.  The  fact  that  such  charge  has  been  made 
iBprimafacis  (perhaps  conclusively,  so  far  as  this  case  is  concerned) 
shown  by  the  recitals  and  the  copy  of  the  afiQdavit  contained  in  the 
governor's  warrant. 

"  Being  found  in  this  State,  in  the  absence  of  other  proof,  Ave- 
hne  would  prima  facie  be  a  fugitive  from  the  justice  of  Illinois;  but 
I  think  he  is  on\j  prima  facie  so,  and  that  it  may  be  shown,  as  a> 
matter  of  fact^  that  he  was  not  in  Illinois,  but  at  his  home  in  thia 
State,  at  the  time  of  the  alleged  commission  of  the  crime  charged 
against  him. 

*'Itmaybe  assumed,  that  the  State  of  Illinois  has  a  statute- 
similar  to  ours,  in  relation  to  the  commission  of  crime  in  that  State 
by  persons  at  the  time  outside  of  the  State ;  and  it  may  further  be^ 
assumed,  for  the  purposes  of  this  case,  that  the  crime  charged 
against  Aveline,  although  perpetrated  in  Cook  county,  Illinois,  was 
committed  by  him  while  he  was  at  his  home  in  Kentland,  Indiana;; 
still  this  does  not,  in  my  opinion,  bring  the  case  within  the  consti* 
tational  provisions  in  reference  to  the  extradition  of  fugitives  from 
justice.  In  other  words,  I  think  the  constitutional  provision  and 
the  act  of  Congress  upon  the  subject  relate  only  to  persons  who  are- 
personally  present  in  the  State  or  Territory  when  the  crime  is  alleged 
to  have  been  committed,  and  who  flee  thence  to  another  State  or 
Territory. 

"If  the  law  does  not  provide  for  a  case  like  the  present,  it  is  an 
omission  which  the  courts  cannot  supply.  Statutes,  and  even  con- 
ttitntions,  in  restraint  of  personal  liberty,  must  be  strictly  con- 
itnied.    They  can  have  no  application  beyond  their  plain  meaning. 

''I  find  that  the  construction  thus  placed  upon  the  Constitution 
and  laws  of  the  United  States,  respecting  the  extradition  of  fugi- 
tives from  justice,  is  in  harmony  with  that  placed  upon  the  same- 
by  our  own  legislature,  the  members  of  which  are  bound  by  an 
official  oath,  the  same  as  myself. 

'*  Section  7  of  'An  act  to  regulate  the  arrest  and  surrender  of 
fugitives  from  justice  from  other  States  and  Territories,'  approved 
March  7th,  1867,  2B.  S.  1870,  p.  422,  reads:  'No  citizen  or  resident 
of  this  State  shall  be  surrendered  under  pretense  of  being  a  fugitive 
from  justice  from  any  other  State  or  Territory,  where  it  shall  be 
clearly  made  to  appear  to  the  judge  holding  the  examination  pro« 
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Tided  for  by  the  second  section  of  this  act,  that  such  dtiien  or 

inhabitant  was  in  this  State  at  the  time  of  the  alleged  commissioB 

of  the  offense,  and  not  in  the  State  or  Territory  from  which  he  ii 

pretended  to  have  fled,  and  in  such  case  the  judge  holding  the 

examination  shall  discharge  the  person  arrested,   and  forthwith 

report  the  facts  to  the  governor.' 

**  Finding,  as  I  do,  therefore,  that  there  is  no  legal  cause  for  die 

restraint  of  the  petitioner,  Aveline,  an  order  will  be  made  for  his 

discharge.  (Signed) 

E.  P.  Hammond,  Judg^. 
"  Decwnher  20, 1878/* 


The  appellant  excepted  to  the  conclusions  of  law,  and  the 
court  rendered  judgment  for  the  discharge  of  the  appellee  from 
the  appellant's  custody,  and  from  this  judgment  this  appeal  is  now 
prosecuted. 

In  this  court  the  appellant  has  assigned,  as  errors,  the  following 
decisions  of  the  Circuit  Court : 

1.  In  hearing  testimony  and  inquiring  into  the  facts  behind  the 
appellant's  return  to  the  writ  of  habeas  corpus,  the  appellee  having 
already  been  identified. 

2.  The  court  had  no  jurisdiction  to  inquire  as  to  the  whereabonts 
of  the  appellee,  at  the  time  of  the  alleged  commission  of  the  crime 
charged. 

3.  The  court  erred  in  holding  that  the  appellee  was  not  a  fugi- 
tive from  justice  from  the  State  of  Illinois. 

4  That  no  sufiBcient  cause  was  shown  for  discharging  the  appel- 
lee from  the  appellant's  custody,  and  the  court  erred  in  granting  s 
discharge. 

The  appellant  has  not  assigned  as  error,  in  express  terms,  that 
the  court  erred  in  its  conclusions  of  law  upon  the  facts  found,  though 
perhaps  the  third  and  fourth  alleged  errors  are  equivalent  to  snch 
an  assignment.  By  excepting  to  the  court's  conclusions  of  law,  the 
appellant,  in  legal  effect,  admitted  that  the  facts  were  fully  and 
correctly  found  by  the  court,  but  that  it  had  erred  in  applying  the 
law  to  those  facts.  Cruzan  v.  Smithy  41  Ind.  288 ;  Ourry  v.  MiUer, 
42  id.  320;  LynchY.  Jennings,  43  id.  276;  Wliartonr.  Wihon,  60id. 
591.  In  this  case,  the  controlling  facts  found  by  the  court  were,  that 
for  along  time  before,  and  at  the  time  of,  the  alleged  commission  of 
the  crime  charged  against  him,  and  at  no  time  since,  the  appellee  had 
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not  been  within  the  State  of  Illinois;  and  that  as  to  that  crime,  he 
had  not  fled  from  the  State  of  Illinois,  nor  to  this  State,  whore  he 
had  resided  for  eight  or  ten  years  last  past ;  and  that  as  to  that 
erime,  he  was  not,  and  could  not  Jiaye  been,  a  fagitive  from  the.jas- 
tioe  of  the  State  of  Illinois.  It  is  claimed,  however,  by  the  appellant^s 
coanael,  as  we  understand  them,  that  the  court  below  had  no  juris- 
diction, under  the  Constitution  of  .the  United  States  and  the  act  of 
Congress  pursuant  thereto,  to  inquire  and  decide  whether  or  not 
the  appellee  had  fled  from  the  State  of  Illinois  to  this  State,  or 
whether  or  not  the  appellee  was  in  fact  a  fugitive  from  the  justice 
of  the  State  of  Illinois,  as  to  the  crime  charged  against  him. 

Section  2  of  article  4  of  the  Constitution  of  the  United  States,  as 
we  construe  its  proTisions,  does  not  forbid  such  inquiry  and  decis- 
ion by  the  State  courts ;  nor  is  there  any  such  prohibition  in 
section  5278  of  the  Bevised  Statutes  of  the  United  States,  which 
section  contains  the  legislation  of  Congress  on  the  subject  of  the 
extradition  of  fugitives  from  justice,  as  between  the  different  States 
and  Territories.  Section  7  of  the  statute  of  this  State  in  relation 
to  the  arrest  and  surrender  of  fugitives  from  justice,  which  section 
is  set  out  at  length  in  the  special  finding  of  Judge  Hammond, 
mfra,  expressly  authorized  the  proceedings  had,  and  the  decision 
made,  in  this  case. 

In  the  affidavit  upon  which  the  governor  of  the  State  of  Illinois 
issued  his  requisition  upon  the  governor  of  this  State,  for  the 
arrest  and  surrender  of  the  appellee,  it  was  not  charged  that  the 
appellee  had  fled  from  the  State  of  Illinois  to  this  State,  or  that  he 
was  a  fugitive  from  the  justice  of  the  State  of  Illinois  ;  nor  was  it 
alleged  in  the  appellant's  return  to  the  writ  issued  in  this  case,  that 
tiie  appellee  had  so  fled,  or  that  he  was  such  fugitive,  or  that  the 
appellant  held  him  in  custody  as  such  fugitive.  It  seems  to  us  that  a 
dtixen  ought  not  to  be  arrested  and  surrendered  to  the  authorities 
<A  another  State  or  Territory,  as  a  fugitive  from  justice,  without 
some  better  foundation  for  his  arrest  and  surrender  than  the  recituls 
in  a  governor's  requisition.  Ex  parte  Joseph  timithy  3  McLean^ 
121.  In  Hnrd  on  Habeas  Corpus  (2d  ed.)>  612,  it  is  said :  ''  There 
must  be  an  actual  fleeing  from  justice,  and  of  this  the  governor  of 
the  State  of  whom  the  demand  is  made  as  well  as  of  the  State 
making  it  should  be  satisfled.  This  is  commonly  shown  by  affi- 
davif  4  Am.  Jurist  226;  Lewin  Crown  Cases,  266;  Ex  parte  Man- 
€k$sUr,  5  Cal.  287. 
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In  conclusion,  we  hold  that  no  error  was  committed  by  the  Cir- 
onit  Court  in  its  conclusions  of  law  upon  the  facts  found  in  this 
ise. 
The  judgment  is  affirmed,  at  thiB  appellant's  costs. 

Judgmeni  affirmmL 


BoASD  09  Tbustbbs  ov  LaObanor  Gollxoiatb  iKBxmjn  ▼• 

AVDBRSOK. 

(68  Ind.  807.) 

It{fanejf'^a$  dtfeme  to  executory  eoniraeL 

la  an  aetion  on  a  promissory  note  exeeated  to  tmstees  of  a  collage,  as  a  €oa- 
tiibntion  to  an  endowment  fund,  and  payable  on  the  condition  that  aspedfisd 
sum  should  be  "  secured  "  for  that  purpose  to  a  given  date,  the  defeodaat 
answered  that  a  portion  of  the  required  sum  was  secured  by  promisaoiT 
notes  of  infants,  as  the  plaintiff  knew,  and  which  the  plaintiff  franddsatlf 
accepted.    Held,  insufficient,  such  notes  being  voidable  onlj,  and  not  void. 

ACTION  on  a  promissory  note.    The  defendant  had  judgment 
below.     The  opinion  states  the  facts. 

A.  A.  Chapin,  for  appellant. 

J.  D,  Ferratt,  A.  MKson  and  J.  8,  Drake,  for  appellee. 

NiBLACK,  J.  The  board  of  tmstees  of  the  LaOrange  Collegiata 
Institute  sued  William  Anderson  on  a  promissory  note,  as  follows: 

*'  $50.00.  Three  years  after  date,  I  promise  to  pay  to  the  tmstees 
of  the  LaOrange  Collegiate  Institute  the  sum  of  fifty  dollars,  with 
interest  from  date  annually,  for  the  purpose  of  a  permanent  endow- 
ment  fund,  provided  ten  thousand  dollars  shall  be  secured  for  the 
purpose  previous  to  August  15th,  1867. 

Wm.  Akdbbsok. 

Qreenpibld,  Ikd.,  April  19tJi,  1866.*' 

The  complaint  averred  that  the  sum  of  ten  thousand  dollan  wss 
secured  as  a  permanent  endowment  fund  before  the  15th  day  of 
August,  1867,  and  that  the  note  remained  due  and  unpaid.  The 
defendant  answered  in  six  paragraphs.     The  first,  the  getoeral  de- 
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nial,  and  the  rest  setting  up  special  matters  in  defense.  The 
plaintiff  demurred  to  each  paragraph  of  the  answer  except  the  first 
bnt  its  demurrer  was  overruled.  The  plaintiff  then  replied  to  the 
special  paragraphs  of  the  answer,  and  after  some  further  proceed- 
ings, which  need  not  be  here  noticed,  the  cause  was  submitted 
to  a  jury  for  trial.  A  verdict  was  returned  for  the  defendant,  and 
judgment  was  rendered  in  favor  of  the  defendant  upon  the  verdict. 
Counsel  for  the  appellant  bpngs  specially  to  our  attention  the  ques- 
tion of  the  suflSciency  of  the  fifth  paragraph  of  the  answer.  That 
paragraph  was  as  follows:  **  For  a  fifth  defense  to  said  action* the 
defendant  says,  that  the  whole  amount,  secured  to  said  fund,  prior 
to  the  15th  day  of  August,  1867,  was  ten  thousand  dollars ;  that, 
of  that  ten  thousand  dollars,  one  thousand  dollars  was  secured  by 
promissory  notes  executed  by  persons  each  of  whom  was  under 
twenty-one  years  of  age  at  the  time  said  notes  were  executed,  which 
fects  the  plaintiff  at  the  time  knew,  and  the  plaintiff  accepted  said 
notes  of  said  minors  with  the  fraudulent  purpose  of  raising  said 
fond  up  to  ten  thousand  dollars,  knowing  that  the  said  minors 
were  not  boand  to  pay  any  portion  of  said  notes ;  that  the  follow- 
ing are  the  names  of  said  minors,  so  far  as  defendant  is  informed, 
to  wit,  Oeoi^  C.  Searing  and  George  A.  McKinlay." 

We  are  of  the  opinion,  that  under  the  complaint  and  the  proviso 
contained  in  the  note  sued  on,  it  was  sufficient  for  the  plaintiff  to 
produce  in  evidence  notes,  or  other  securities  of  equal  apparent  rank 
and  value,  similar  to  the  note  in  suit,  which  had  been  obtained  pre- 
vious to,  and  were  under  the  control  of  the  plaintiff  as  an  endow- 
ment fund,  on  the  15th  day  of  August,  1867,  amounting  in  the 
aggregate,  with  the  note  in  suit,  to  $10,000.00,  in  order  to  make 
ont  a  prima  facie  case  under  the  averment  that  $10,000.00  had  been 
secured  as  required  by  said  proviso. 

We  are  also  of  the  opinion,  that  any  special  defense,  intended  as 
tn  attack  upon  the  validity  of  any  such  notes  or  other  securities, 
ought  to  have  alleged  facts  showing  that  such  notes,  or  other  secu- 
rities, were  invalid  when  the  time  limited  for  taking  them  ex* 
pired,  that  is,  on  the  15th  day  of  August,  1867.  By  the  terms  of 
the  note  sued  upon,  the  plaintiff  had  until  that  time  in  which  to 
arrange  and  complete  its  measures  for  the  securing  of  the  sum 
required  by  the  proviso. 

The  note  of  a  minor  is  voidable  only,  and  not  void.  It  might 
have  been,  as  charged,  that  some  of  the  notes,  when  executed,  were 
Vol.  XXX  —  29 
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voidable  bj  reason  of  the  infancy  of  the  makers,  and  jet,  bj  the 
15th  day  of  August,  1867,  had  become  valid  and  available  securi- 
ties by  some  subsequent  arrangement  between  the  parties. 

In  other  words,  conceding  the  allegations  in  the  fifth  paragraph 
of  the  answer  to  be  true,  yet  the  notes  executed  by  the  minors  may 
have  ceased  to  be  voidable  before  the  said  15th  day  of  August, 
1867.  Tested  by  this  rule,  that  paragraph  of  the  answer  was  bad 
on  demurrer.  ' 

But  the  appellee  contends;  that  if  there  was  error  in  overmhog 
the  demurrer  to  that  paragraph,  it  was  nevertheless  a  harmlesi 
error,  as  the  evidence  admissible  under  it  might  have  been  giTen 
under  the  general  denial. 

We  cannot,  however,  sustain  the  position  thus  contended  for  bj 
the  appellee.  Infancy,  when  set  up  as  a  direct  defense  to  an  action, 
must  be  specially  pleaded.  We  think  the  same  rule  ought  to  be 
applied  to  the  defense  of  infancy  when  interposed  collaterally,  as  in 
the  case  at  bar.  This  conclusion  seems  to  us  to  be  supported  botb 
by  principle  and  by  analogy. 

The  error  committed  by  the  court  in  overruling  the  demurrer  to 
the  fifth  paragraph  of  the  answer  appears  to  us,  therefore,  to  have 
been  a  material  error,  and  one  for  which  the  judgment  will  bare 
to  be  reversed. 

Some  other  questions  have  been  discussed  by  counsel,  but  as  thej 
may  not  again  arise  in  the  cause,  we  have  not  considered  them. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 

for  further  proceedings. 

JudgtMwt  r$mnti. 


Hatbs  y.  Matthews. 

(es  Ind.  4ia.) 
Negotiable  inMtramenU  •—  imtnaUrial  aXUraUm^ 

« 

A  promlBSoiy  note,  for  the  parpose  of  raising  monej  for  a  ohoieh  of  wUA 
thej  were  trastees,  was  executed  in  tho  nsaal  form  bj  several  individailii 
with  the  general  addition  of  the  words "  Trustees  of  the,  otc,  dwwk.' 
These  latter  words  were  erased  without  their  consent.  HM,  an  immateriil 
alteration,  as  the  makers  were  individually  liable  upon  the  note  in  itsofigU 
nal  form.* 

«T6  same  effect,  BiiHiii0am«T.£r«ioit0r  (79  UL  U5),  »  Am.  Bep.  m,  and  noMi  13^ 
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AtTFION  on  a  promissory  note.    The  opinion  states  the  faotil 
The  plaintiff  had  judgment  below.  * 

C,  Chmans  and  J.  H.  Taylor,  for  appellants.  - 

■  • 
C,  W.  Chapman  and  H.  S»  Biggs,  for  appellee.  i . 

■  ■  • 

KiBLACK,  J.  John  W.  Matthews  sued  William  Hayes,  Samacl 
CUbreath  and  Joseph  H.  Taylor,  administrator  of  the  estate  6t 
George  W.  Byerson,  deceased,  on  the  foUowing  promissory  note; 

"•200.  PiEECBTOiy,  Ind.,  Jan'y  11,  1871. 

"  Twelve  months  after  date,  we  promise  to  pay  to  the  order  of  j'. 

W.  Matthews  the  sum  of  two  hundred  dollars,  payable  at , 

talue  reoeiyed,  without  any  relief  from  valuation  or  f^ipraisemant 
laws,  with  interest  at  ten  per  cent.  Db.  W.  Hay£8, 

"  Obobgb  W.  Btbbsok, 
*'  S.  Galbbbath.'' 

The  defendants  answered  in  two  paragraphs: 

1.  That  at  the  time  of  the  alleged  execution  of  the  note  sued 
on,  the  persons,  whose  names  were  attached  to  it  as  the  makers 
{hereof,  were  the  trustees  of  the  First  Universalist  Church,  of 
Pieroeton,  Indiana,  a  corporation  duly  organized  under  the  laws  of 
the  State;  that  said  note  was  executed  by  the  makers  as  trustees,  as 
above  stated,  and  not  in  their  individual  capacities,  and  was  accepted 
by  the  plaintiff  as  the  note  of  said  corporation,  and  not  otherwise; 
that  when  the  said  makers  signed  their  names  to  said  note  there 
were  attached  to  and  placed  opposite  their  names,  the  words 
"Trustees  of  the  First  Universalist  Church,  of  Pierceton,  Indiana;^ 
that  said  words,  so  attached  to,  and  placed  opposite  the  names  of 
said  makers,  had  been  erased  from  off  the  face  of  said  note,  with* 
eat  the  knowledge  or  consent  of  said  makers,  and  for  the  purpose 
of  making  them  personally  liable  to  pay  said  note.  Wherefore  the 
defendants  denied  the  execution  of  the  note  sued  upon  ;  and  said 
paragraph  was  verified  by  the  affidavit  of  the  defendants. 

2.  That  the  First  Universalist  Church,  of  Pierceton,  Indiana, 
was  a  corporation  duly  organized  under  the  laws  of  the  State,  and 
aothorized  to  trasact  business  as  such,  and  that  the  makers  of  the 
note  in  suit  were,  at  the  time  said  note  was  executed,  the  trustees 
of  such  corporation;  that  said  note  was  executed  for  money  loaned 
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to  such  oorporation,  and  as  a  church  note;  that  said  note  was  eze- 
en  ted  by  the  makers  thereof  as  trusteesy  and  in  the  manner  and  form 
directed  by  the  church  at  a  regular  and  public  meeting;  and  was 
taken  and  accepted  by  the  plaintilBF  as  a  church  note;  that  the 
plaintilBF  loaned  his  money  to  the  church  corporation,  and  not  to 
the  makers  of  said  note  individually;  that  said  makers  did  not  nse 
aaid  money  for  their  own  benefit,  but  instead  thereof  used  the  same 
to  build  a  church  edifice. 

The  plaintiff  demurred  separately  to  each  paragraph  of  the  an* 
swer,  and  the  court  sustained  his  demurrer  to  both  paragraphs. 

The  defendants  declining  to  answer  further,  the  court  assessed 
the  plaintiff's  damages  at  the  amount  due  upon  the  note,  and  ren* 
dered  judgment  for  the  amount  of  the  damages  so  assessed  against 
the  defendants. 

The  appellants  contend  that  both  paragraphs  of  the  answer  were 
sufficient  as  defenses  to  the  appellee's  ac<:ion,  and  thatconseqoenilj 
the  court  erred  in  sustaining  the  demurrer  to  those  paragraphs. 

If  the  note  in  judgment  in  this  action  had  the  words,  ''Tnuteea 
of  the  First  XJniYersalist  Ghurch,  of  Pierceton,  Indiana^"  attached 
to  it,  and  following  the  names  of  the  makers,  it  would  not  eTen 
then,  on  its  face,  purport  to  be  the  promise  of  the  corporation 
known  as  the  First  Uuiversalist  Church,  of  Pierceton,  Indiana,  to 
pay  the  sum  of  money  specified  in  it  It  would  still  only  be  the 
personal  promise  of  the  makers  to  pay  the  sum  named,  the  addi- 
tional words  constituting  merely  a  description  of  the  persons  of  the 
makers,  without  in  any  manner  affecting  the  legal  character  of  the 
note  itself.  We  are  sustained  in  that  view  of  this  case  by  the  case 
of  Hears  y.  OraJuim^  8  Blackf.  144,  and  several  subsequent  cases. 

It  has  been  held,  that  in  order' to  bind  the  principal,  and  make 
it  his  contract,  the  instrument  must  purport  on  its  faoo  to  be  the 
contract  of  the  principal,  and  his  name  must  be  inserted  in  it  and 
signed  to  it,  and  not  merely  the  name  of  the  agent,  even  thongh 
the  latter  be  described  as  agent  in  the  instrument  Praiher  v.  Sou, 
17  Ind.  495. 

Tested  by  this  rule,  the  alleged  erasure  upon  the  £aoa»  or  alterap 
tion  of  the  note,  set  up  in  the  first  paragraph  of  the  answer^  was  an 
immaterial  erasure  or  alteration,  and  hence  not  well  pleaded.  See, 
also,  ITie  Inhabitants  of  Congressional  Township  Ifo.  11,  dc^  t. 
Weir,  9  Ind.  224;  Hobbs  v.  Cotoden,  20  id.  310;  Means y.  Swwmdtik 
32  id.  87;  Hays  v.  OnUcher,  54  id.  260. 
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Ab  the  note  ander  congideratioii  purported  on  its  face  to  be  in 
legal  contemplation  the  individual  note  of  the  makers,  it  follows 
that  any  defense  which  involved  the  introduction  of  parol  evidence, 
toading  to  give  it  a  different  construction,  or  to  change  its  legal 
effect^  was  bad  upon  demurrer. 

Cases  have  arisen  upon  defective  or  ambiguous  instruments,  in 
which  parol  evidence  has  been  admitted  to  give  efFect  to  the  inten- 
tion of  the  parties  to  such  instruments,  but  the  precedents  furnished 
bj  8Qch  cases  are  not  applicable  to  the  case  before  us. 

We  think  the  second  paragraph  of  the  answer  was  also  InsulB- 
dent 

We  see  no  error  in  the  record. 

The  judgment  is  aflirmed,  at  the  costs  of  the  appellanta. 


Jbitkins  y.  jBNKurs. 

(88Ind.4U.) 

ImUmFd  tmd  Unani — forfeiture  of  lease — demand  of  reni  — tamiM  rfnoHe$ 

to  piit. 

When  a  lease,  conditioned  to  be  forfeited  for  non-pajment  of  rent,  providea 
BO  plsee  for  pajment,  payment  must  be  demanded  bj  the  landlord  of  the 
tenant,  on  the  premises,  jast  before  sanset  on  the  specified  daj. 

A  ftstnte,  providing  for  notice  to  qait  for  non-pajment  of  rent,  required  that 
H  *be  seiTod  on  the  tenant,  or  if  he  cannot  be  found,  hy  delivering  the 
aoiA  to  some  person  of  proper  age  and  discretion,  residing  on  the  premises^ 
haring  first  made  known  to  such  person  the  contents  thereol"  SM,  tliat 
thisreqniiement  was  not  answered  by  simply  reading  the  notice  to  the  tenaati 

ACTION  to  recover  real  estate.    The  opinion  states  the  facta. 
The  plaintiff  had  judgment  below.- 

K  P.  Ferris  and  W.  W,  Spencer ,  for  appellants. 

W.  D,  Wittsan  and  O.  H,  WiUson,  for  appellee. 

HowK,  J.  In  this  action,  the  appellee,  as  plaintiff,  sued  the  ap^ 
pellants,  as  defendants,  to  recover  possession  of  certain  real  estatdi 
•ad  damages  for  the  unlawful  detention  thereof. 

[(hutting  iminaterial  statements.] 
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It  appp^  from  the  ayerments  of  the  appellee's  complaint^  that 
the  appellant  Aleicander  Jenkins  was  the  tenant  of  the  appellee, 
for  and  during  her  natural  Hfe,  of  certain  described  real  estate,  in 
Sjpley  county,  Indiana,  at  an  annual  rental  of  two  hundred  dollai% 
payable  on  the  Ist  day  of  March  in  each  year,  during  the  con- 
tinuance of  the  tenancy.  It  was  stipulated  in  the  written  lease,  « 
copy  of  which  was  made  part  of  the  complaint,  that  if  the  rent  wis 
not  pai4  promptly,  when  due,  the  possession  of  the  demised  premises 
was  to  be  8urren4ercd  up  to  the  appellee ;  and  again,  that  the  lease 
wa§  to  extend  d^nng  the  appellee's  natural  life,  if  the  rent  was 
promptly  paid,  on  or  before  the  1st  day  of  March,  in  each  year,  as 
it  became  due.  The  appellee's  suit  against  the  appellants  was  for 
unlawfully,  bolting  oyer  the.  possession  of  the  demised  premises, 
after  the  written  lease  had  been  determined. 

In  the  appellee's  complaint,  facts  were  alleged  for  the  purpose  of 
showing  that  the  written  lease  had  been  determined  in  two  modes: 
1.  By  the  forfeiture  of  the  lease,  by  a  formal  demand  of  the  rent 
due  from  the  tenant,  on  the  premises,  upon  the  1st  day  of  March, 
1876,  the  day  the  annual  rent  for  the  preceding  year  became  dne 
and  payable,  and  the  failure  of  the  tenant  to  pay  such  rent  when 
thus  demanded ;  ^nd,  2.  By  a  written  notice  to  the  tenant,  on  Ae 
10th  day  of  August,  1876,  to  quit  the  possession  of  said  premises 
or  pay  the  rent  then  due  upon  the  same,  within  ten  days  from  that 
date,  tod  the  refusal  of  the  tenant  to  either  quit  the  possession  or 
pay  the  rent  within  said  term  of  ten  days. 

,  111,  either,  one  of  these  modes,  if  the  law  applicable  thereto  had 
been  strictly  complied  with,  it  is  very  clear,  we  think,  that  the  lease 
in  question  would  have  been  determined  thereby,  and  the  appellee 
would  have  acquired  a  right  to  the  possession  of  the  premises  as 
against  her  tenant,  as  if  such  lease  had  neyer  been  executed. 

It  is  earnestly  insisted,  however,  by  the  appellants'  counsel,  that 
in  this  case  the  jury  founds  in  and  by  their  special  verdict,  that 
the  lease  from  the  appellee  to  the  appellant  Alexander  Jenkins  bad 
never  been  determined,  according  to  law,  in  either  of  the  two  modes 
alleged  in  the  complaint ;  that  for  this  reason,  the  law  of  the  case 
was  with  the  appellants;  and  that  it  followed,  of  necessity,  tbat 
the  court  below  erred  in  overruling  the  appellants'  motion  for  a 
judgment  in  their  favor,  on  the  special  verdict 

The  questions  presented  for  our  consideration  and  decision,  by 
the  special  verdict  and  the  appellants'  motion  Ipr  a  judgment 
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thereon,  in  relation  to  the  alleged  determination  of  the  lease,  may 
be  tbns  stated : 

1.  Were  the  facts  found  by  the  jury,  in  reference  to  the  day  and 
hoar,  the  place  and  the  amount,  of  the  demand  made  by  the  ap- 
pellee, of  the  appellants,  for  the  rent  of  the  premises,  sufficient  to 
show  a  forfeiture  of  the  lease  ? 

2.  Was  there  a  legal  and  sufficient  senrice  found  by  the  jury* 
in  their  special  verdict,  of  the  appellee's  notice  to  the  appellant 
Alexander  Jenkins,  '*  to  pay  the  rent  or  give  possession  in  ten 
days?*' 

We  will  consider  and  decide  these  two  questions  in  their  enumer- 
ated order : 

1.  In  the  sixth  item  of  their  special  verdict,  the  jury  found,  that, 
on  the  Ist  day  of  March,  1876,  the  appellee  made  a  demand  of  the 
appellant  Alexander  Jenkins,  on  the  premises,  for  the  sum  of  four 
hundred  dollars  rent  then  due,  or  immediate  possession  of  the 
premises,  and  that  said  demand  was  made  at  one  o'clock,  p.  m.,  of 
said  day,  and  at  no  other  time. 

It  is  clear,  we  think,  that  the  appellee's  demand  of  the  rent,  as 
found  by  the  jury,  was  not  sufficient  to  work  a  forfeiture  of  the 
appellant's  lease.  The  demand,  though  made  at  the  proper  place 
and  on  the  right  day,  was  not  made  at  the  proper  time  of  the  day. 
It  should  have  been  made  just  before  sunset  of  the  day  on  which 
it  became  due,  on  the  premises,  in  order  that  the  tenant's  refusal 
to  pay  the  rent  should  work  a  forfeiture  of  the  lease.  Philips  v. 
Doe,  3  Ind.  132;  Meni  v.  Raihbone,  21  id.  454;  and  Bacofi  v.  Th$ 
Wetiem  Furniture  Companify  53  id.  229.  In  the  case  last  cited, 
the  landlord  demanded  of  the  tenant  the  rent  due,  on  the  day  it 
became  due,  at  three  o'clock  in  the  afternoon,  at  the  tenant's  busi<» 
ness  room,  but  not  on  the  demised  premises,  and  payment  was  then 
refused,  and  it  was  held  that  the  lease  was  not  forfeited. 

In  delivering  the  opinion  of  the  court,  it  was  said  by  Biddlb,  J. 
"^  Forfeitures  are  not  favored  in  law.  They  must  be  strictly  con- 
strued. In  this  case,  to  entitle  the  appellant  to  re-enter  and  possess 
the  premises,  he  should  have  demanded  the  specific  amount  of  rent 
due,  just  before  sunset  of  the  day  upon  which  it  became  due,  and 
npon  the  premises  leased,  there  being  no  place  of  payment  men- 
tioned in  the  lease."    Taylor  on  Land.  &  Ten.,  §§  297  and  493. 

In  the  case  at  bar  the  jury  did  not  find  that  the  appellant  had 
forfeited  his  lease  from  the  appellee. 
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2.  In  the  seyenth  item  of  their  special  verdict,  the  jary  foaod 
that  the  notice  to  the  appellant  Alexander  Jenkins,  to  pay  the  rent 
or  give  possession  in  ten  days,  was  read  to  him,  on  the  premises, 
and  was  not  delivered  to  the  appellants,  or  either  of  them.  It  ia 
very  certain,  we  think,  that  the  service  of  the  appellee's  notice  to 
the  appellant  Alexander  Jenkins,  as  fonnd  by  the  jnry,  was  not  a 
legal,  valid  and  sufficient  service  of  such  notice.  In  section  4  of 
''An  act  containing  several  provisions  regarding  landlords,  tenants, 
lessors  and  lessees,'*  approved  May  20,  1852,  it  is  provided,  that 
*'If  a  tenant  neglect  or  refnse  to  pay  rent  when  due,  ten  days' 
notice  to  qnit  shall  determine  the  lease,  when  not  therein  othennse 
provided,  unless  such  rent  be  paid  at  the  expiration  of  said  ten 
days.''  2  R  S.  1876,  p.  340.  It  was  under  this  section  of  the 
statute  that  the  notice,  mentioned  in  the  special  verdict,  was  in- 
teaded  to  be  given.  In  section  1  of  said  act,  one  month's  notice, 
in  writing,  is  required  to  be  delivered  to  a  tenant  at  will,  and,  in 
section  3,  three  months'  notice  must  be  given  to  a  tenant  from  year 
to  year,  in  order  to  determine  the  respective  tenancies. 

Section  6  of  the  same  act  provides  as  follows:  **  Sec.  6.  Notice, 
as  required  in  the  preceding  sections,  may  be  served  on  the  tenant, 
or  if  he  cannot  be  found,  by  delivering  the  same  to  some  person  of 
proper  age  and  discretion,  residing  on  the  premises,  having  first  made 
known  to  such  person  the  contents  thereof."    2  B.  S.  1876,  p.  d4L 

By  a  fair  and  reasonable  construction  of  these  statutory  pro?ii- 
ions,  we  reach  the  conclusion,  that  the  service  of  the  appellee's 
notice  to  the  appellant  Alexander  Jenkins,  to  pay  the  renter  gite 
possession  in  ten  days,  as  found  by  the  jury  in  their  special  veidict 
was  an  illegal,  invalid  and  insufficient  service  of  such  notice,  and 
that  the  only  proper  and  legal  mode  of  serving  such  a  notice  is  by 
delivering  the  notice  to  the  tenant,  or  if  he  cannot  be  found,  bj 
delivering  the  same  to  some  person  of  proper  age  and  discretion, 
as  provided  in  said  section  6  of  the  statute.  We  are  strengthened 
in  this  conclusion  by  the  provisions  of  section  5  of  ''An  act  con- 
cerning the  unlawful  detention  of  lands  and  the  recovery  thereof," 
approved  May  13th,  1852,  under  which  act  this  suit  was  broogfat 
This  section  5  provides,  that  '^  Where  notice  to  quit  is  required  by 
law  a  copy  of  the  same,  with  proof  of  service,  shall  be  necessary  to 
recover  by  the  plaintiff."  From  the  provision  in  this  section, it 
seems  to  us  that  the  implication  is  very  strong  that  the  lawassnmes 
that  the  notice  to  quit  is  in  the  tenant's  possession,  and  for  this 
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TBaBon  it  makes  ''  a  copy  of  the  same  "  evidence  necessary  to  a 
leooTery  by  the  landlord. 

The  qnestiou  we  are  now  considering,  so  far  as  we  are  advised, 
has  never  before  been  presented  to  nor  decided  by  this  coart.  The 
appellee's  action  is  against  a  tenant  holding  over.  Of  such  actions^ 
JQstices  of  the  peace  have  had  jurisdiction  in  this  State  for  many 
years.  In  Wick  &  Barbour's  Treatise,  200,  and  in  Iglehart's 
Treatise,  473,  of  the  law  before  justices  of  the  peace,  in  this  State, 
it  18  said  that  the  notice  to  quit  '' should  be  served  by  delivering.it 
to  the  tenant,  or  if  he  cannot  be  found,  by  delivering  it  to  some 
person  of  proper  age  and  discretion,  residing  on  the  premises." 

In  the  case  of  Seetn  v.  McLees,  24  111.  193,  in  construing  a  statute 
of  Illinois,  which  provided  that  a  tenant  holding  over,  '*  after 
demand  made  in]writing  for  possession  thereof,"  should  be  adjudged 
guilty  of  forcible  detainer,  etc.,  it  was  held  by  the  Supreme  Court 
of  that  State,  that  ^^  A  demand  made  by  reading  a  paper  to  the 
tenant]  is  not  a  demand  made  in  writing.  It  is  but  an  oral  demand. 
The  statute  intended  that  the  tenant  should  have  a  written  demand, : 
to  which  he  could  refer,  and  which  he  could  examine,  that  he  need 
not  depend  upon  his  memory  to  know  what  the  demand  was." 

So  we  think  with  regard  to  the  provisions  of  our  statute  for 
the  service  of  notice  to  quit,  by.landlords  upon  their  tenants. 

In  conclusion,  we  hold  that  the  facts  found  by  the  jury,  in  their 
special  verdict,  show  very  clearly  and  conclusively  that  the  appel- 
lant Alexander  Jenkins'  lease  from  the  appellee  was  neither  for- 
feited nor  determined  according  to  law,  and  therefore  that  the 
court  below  erred  in  overruling  the  appellants'  motion  for  a  judg- 
ment in  their  favor  on  the  special  verdict  This  conclusion  renders 
it  unnecessary  for  us  to  consider  any  of  the  other  errors  assigned  in 
this  case  by  the  appellants. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the  cause 
is  remanded,  with  instructions  to  sustain  the  appellants'  motion 
for  judgment  in  their  favor,  on  the  special  verdict  of  the  jury. 

Opinion  filed  at  May  term,  1878. 

Petition  for  a  rehearing  overruled  at  November  term,  1878. 
Vol.  XXX  —  SO 
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audian. 

One  who  aella  his  own  goods  at  pablic  auction  ia  an  auctioneer  within  th* 
meaning  of  an  ordinance  requiring  persons  exercising  the  bnoinesB  of  is 
auctioneer  to  be  licensed. 

SUIT  for  a  penalty.    The  opinion  states  the  facts.     The  defend- 
ant  had  judgment  below. 

R.  If.  Johnson,  J.  D,  Osborn  and  B*  G.  H&rry  for  appellant 

J,  A,  S.  Mitchell,  H.  D.  Wil$on  and  /.  H.  Simmons,  for  appellee. 

HowK,  0.  J;.  In  this  action,  the  appellant  sued  the  appellee, 
before  a  justice  of  the  peace  of  Elkhart  county,  to  recorer  a  pen- 
alty for  an  alleged  violation  of  a  certain  section  of  a  certain  ordi- 
nance of  said  city  of  Ooshen. 

The  trial  of  the  cause  before  the  justice  resulted  in  a  verdict  and 
judgment  in  favor  of  the  appellant,  from  which  there  was  an  ap- 
peal to  the  court  below. 

In  the  Circuit  Court  the  appellee  demurred  to  the  appellant^s 
complaint,  upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrer  was  sustained  by  the 
court,  and  to  this  decision  the  appellant  excepted.  Thereupon  the 
appellant  moved  the  court  for  leave  to  amend  its  complaint,  which 
was  granted  *'  upon  the  plaintiff  submitting  to  judgment  being  en- 
tered in  favor  of  the  defendant  for  all  costs  taxed  herein  to  this 
dftte,'*  November  5th,  1876. . 

The  appellant  objected  and  excepted  to  any  judgment  being  ren- 
dered against  it  for  costs,  except  the  costs  of  that  term  of  coart, 
and  moved  the  court  for  permission  to  amend  its  complaint  withoat 
being  subjected  to  a  judgment  for  costs,  except  the  costs  of  that 
term,  which  motion  was  overruled  by  the  court,  and  to  this  ruling 
the  appellant  excepted. 

On  the  appellee's  motion,  the  court  then  rendered  judgment  in 
his  favor,  on  his  demurrer,  for  the  costs  of  suit,  from  which  judg- 
ment this  appeal  is  now  prosecuted. 
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The  appellant  faaa  assigned,  jn,  this  oonrt,  the  foUovingdeoisiona 
•f  the  Circnit  Court,  as  errors: 
.1.  In  sustaining  the  demurrer  to  its  complaint ; 

2.  In  refusing  to  allow  the  appellant  to  amend  its  complaint 
mpon  paying  the  costs  accrued  in  said  cause  at  the  term  of  court 
when  the  demurrer  was  sustained,  and  when  leave  to  amend  was 
$Aed  by  the  appellant ;  and 

3.  In  refusing  to  allow  the  appellant  to  amend  its  complaint  un* 
less  it  submitted  to  a  judgment  against  it,  the  appellant,  for  all  th& 
costs  that  had  theretofore  accrued  in  the  said  cause. 

We  will  consider  these  alleged  errors,  and  decide  the  questiona 
thereby  presented,  in  their  enumerated  order. 

1.  In  its  complaint,  the  af^Uant  alleged,  in  substance,  that  on 
the  4th  day  of  September,  1875,  the  appellee  violated  section  3  of 
ordinance  No.  21,  duly  enacted  and  adopted  on  the  21st  day  of 
December,  1874,  by  the  common  council  of  said  city  of  Ooshen, 
duly  incorporated  under  the  general  law  of  this  State  for  the  incor^ 
poration  of  cities,  in  this,  to  wit :  That  on  said  first-named  day, 
within  the  corporate  limits  of  said  city,  the  appellee  did  unlawfully 
exercise  and  perform  the  business  of  an  auctioneer  for  the  sale  of 
goods,  wares  and  merchandise,  then  and  there  belonging  to,  and  in 
the  possession  of,  the  appellee,  in  the  store-room  occupied  by  him, 
in  Thomas'  block,  on  the  east  side  of  Main  street,  in  said  city,  the> 
nud  goods,  wares  and  merchandise  consisting  of  dry-goods,  notions, 
boots  and  shoes,  and  such  other  articles  of  personal  property  as 
were  usually  contained  in  a  general  retail  dry-goods  store ;  he,  the 
appellee,  being  then  and  there  neither  an  executor,  administrator, 
or  other  officer  of  any  court  of  law  of  this  State,  and  said  articles,. 
so  sold  by  him  at  auction  as  aforesaid,  not  being  of  the  growth  or 
nanufacture  of  any  citizen  of  Elkhart  county,  nor  horses,  cattle, 
bogs,  sheep  or  other  live-stock,  nor  farming  utensils  owned  and 
manufactured  by  any  citizen  of  said  county,  and  the  appellee  not 
being  then  and  there  licensed  thereunto,  as  such  auctioneer,  by  the 
corporate  authorities  of  said  city,  as  by  the  ordinance  of  said  city 
in  such  case  made  and  provided,  ''and  against  the  peace  and  dig- 
nity of  said  city."  Wherefore  the  appellant  prayed  judgment 
lipunst  the  appellee  for  one  hundred  dollars  penalty,  etc 

The  c6ntrolIing  question  in  this  case,  as  we  understand  it,  may 
be  thus  stated: 
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Haye  the  common  council  of  a  city  incorporated  nnder  the  gen- 
•era!  law  of  this  State  the  power  to  regulate  the  sales  of,  and  exaot 
A  license  fee  from,  any  one  as  an  auctioneer,  whose  sales  at  anctioa 
are  confined  exclusively  to  sales  of  his  own  **  goods,  wares  and  me^ 
chandise  ?  " 

In  the  thirty-eighth  clause  of  section  53  of  the  general  law  of 
this  State  providing  for  the  incorporation  of  cities,  it  is  proTidedy 
that  *'  The  common  council  shall  have  the  power  to  enforce  or- 
dinances:       ♦        ♦        ♦ 

^*  Thirtff-eighih.  To  regulate  the  sale  of  all  kinds  of  property  at 
4tuction  in  the  streets,  stores,  shops,  or  elsewhere  in  the  city,  and  to 
license  auctioneers,  and  require  them  to  pay  a  reasonable  per  cent 
on  the  amount  of  sales."     1  R  S.  1876,  p.  293. 

Under  this  statutory  power,  the  common  council  of  tlie  city  of 
Ooshen  adopted  section  3  of  an  ordinance  No.  21,  mentioned  in  the 
^appellant's  complaint,  in  which  section  it  is  ordained,  that  **  Any 
person  who  shall  exercise,  within  said  city,  the  business  of  an  aoc- 
tioneer  for  any  period  of  time,  for  the  sale  of  goods,  wares  and 
merchandise,  without  having  first  obtained  license,  as  provided 
hereinbefore,  shall  be  fined  in  any  sum  not  less  than  ten  dollars  nor 
more  thsn  fifty  dollars,  for  each  and  every  day,  or  fractional  part 
thereof,  he  may  so  exercise  said  business."  This  section  of  said 
ordinance  contained  a  proviso,  which  is  not  material  to  any  ques- 
tion in  this  case,  and  need  not  be  further  noticed. 

It  is  claimed  by  the  appellee's  attorneys,  in  their  brief  of  tbif 
•cause  in  this  court,  that  the  appellant's  complaint  is  ''fatally  de- 
fective, for  two  reasons:  1st.  For  what  it  fails  to  say ;  and  2d. 
For  what  it  does  state." 

Under  the  first  of  these  reasons  the  appellee's  counsel  say, 
that  the  complaint  is  defective,  because  the  appellant  failed  to  set 
•out  therein  either  the  ordinance  or  the  section  or  the  substance  of 
the  section,  claimed  to  have  been  violated  by  the  appellee.  In  this 
respect  the  complaint  was  sufficient ;  it  gave  "  the  number  of  the 
aection  charged  to  have  been  violated,  with  the  date  of  its  adop- 
tion," and  that  was  a  compliance  with  the  requirements  of  the 
statute.  1  R.  S.  1876,  pp.  273,  274,  §  19  ;  The  Oiiy  of  HufUxngUm 
T.  PdOM,  56  Ind.  305 ;  and  The  Otly  of  Hunitngton  v.  Cheesbro,  57 
id.  74. 

It  is  further  objected  to  the  complaint,  that  it  "states  the 
pleader^s  conclusions,  not  his  facts.    It  charges  the  defendant  with 
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violating  an  ordinance  by  exercising  and  performing  the  business  of 
an  auctioneer  within  said  city,  bat  states  no  fact  or  facts."  It  seema 
to  Qs,  that  the  complaint  is  not  open  to  this  objection ;  for  if  the 
appellee  performed  the  business  of  an  auctioneer,  he  sold  propei*ty 
by  auction,  and  that  fact  is  clearly  charged.  The  charge  would 
have  been  more  specific,  perhaps,  if  the  complaint  had  stated  the- 
name  of  the  person  to  whom  the  appellee  sold  the  property.  But 
if  the  complaint  were  defective  for  the  want  of  such  a  statement, 
the  defect  is  one  which  could  not  be  reached  by  a  demurrer  for  th& 
want  of  facts,  but  only  by  a  motion  to  make  the  complaint  more 
specific.    Reynolds  t.  The  State  ex  rel  Titus,  61  Ind.  392. 

It  is  earnestly  insisted  by  the  appellee's  counsel,  that  the  appel- 
lant's complaint  was  bad  on  the  demurrer  thereto,  because  it  waa 
alleged  in  the  complaint,  that  the  goods,  wares  and  merchandise, 
for  the  sale  of  which  the  appellee  was  charged  with  performing* 
'*  the  business  of  an  auctioneer,"  were  '^  then  and  there  belonging 
to,  and  in  the  possession  of,  the  defendant,"  the  appellee.  Upon 
this  point,  the  argument  of  counsel  is  founded  upon  one  of  the 
definitions  of  the  word  "  auctioneer,"  in  Bouvier's  Law  Dictionary, 
as  follows:  ''A  person  authorized  by  law  to  sell  the  goods  of 
others  at  public  sale."  If  the  term '^ auctioneer"  had  no  other 
meaning  than  the  limited  one  thus  given  it,  the  argument  of  coun- 
sel would  be,  perhaps,  well  founded  ;  but  Bonvier  also  defines  an 
auctioneer  as  ''one  who  conducts  a  public  sale  or  auction."  In 
Barrill's  Law  Dictionary,  an  auctioneer  is  defined  as  ''  one  who 
conducts  an  auction  or  public  sale;"  and  again,  ''as  a  person  whoia 
authorized  to  sell  goods  or  merchandise  at  public  auction  or  sale, 
for  a  recompense,  or  (as  it  is  commonly  called)  a  commission."  In 
Wharton's  Law  Dictiouarv,  auctioneers  are  defined  to  be  *'  licensed 
agents  appointed  to  sell  property  and  to  conduct  sales  or  auctions."^ 
In  Webster's  Dictionary,  the  meaning  of  the  word  ''  auctioneer  "  ia 
thus  given:  ''A  person  who  sells  by  auction  ;  a  person  who  dis- 
poses of  goods  or  lands  by  public  sale  to  the  highest  bidder."  In 
Worcester's  Dictionary  the  word  ''auctioneer"  is  defined  as  follows: 
"  One  whoso  business  it  is  to  offer  property  for  sale  by  auction ;  one 
who  invites  bids  at  a  sale  by  auction." 

It  will  bo  Been  by  these  various  definitions  of  the  word  "  auction- 
eer," by  the  best  lexicographers,  legal  and  otherwise,  of  our  lan- 
guage,* that  it,  as  ordinarily  used,  has  no  such  limited  and  confined 
meaning  as  the  appellee's  counsel  have  sought  to  give  it.     In  the- 
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first  rale  prescribed  by  law  in  this  State  for  the  constructioQ  of  sUt- 
utes,  it  is  provided  that  *'  Words  and  phrases  shall  be  taken  io  their 
plain  or  ordinary,  and  usual  sense."  2  B.  S.  1876,  p.  315,  §  L  Under 
the  allegations  of  the  appellant's  complaint,  the  appellee  was  an 
4iuct]oneer,  within  the  .plain,  ordinary  and  usual  sense  of  that  term, 
as  used  in  the  38th  clause  of  section  53  of  the  general  law  of  thii 
State  for  the  incorporation  of  cities  Sfiproy  and  in  section  3  of  said 
ordinance  No.  21,  adopted  by  the  common  council  of  said  city  of 
<}oshen.  The  statute  gives  the  common  council  the  power  to 
regulate,  to  prescribe  rules  for  the  government  of  sales  by  auction 
within  the  city  limits,  and  to  require  the  auctioneer  to  procure  a 
license  of  such  sales ;  and  the  ownership  of  the  property  to  be  sold 
will  not,  and  does  not,  in  our  opinion,  affect,  impair  or  prevent  die 
-exercise  of  these  powers  in  any  respect  The  power  given  is  in  the 
nature  of  a  police  regulation,  and  it  applies  to  all  sales  by  auc- 
tion, as  well  to  those  where  the  auctioneer  sells  his  own  property  as 
to  those  where  he  sells  the  property  of  other  persons.  Under  the 
power  given  by  the  statute,  the  appellant's  common  council  adopted 
section  3  of  said  ordinance  No.  21,  which  section  made  it  penal  for 
any  person  to  exercise,  within  said  city,  the  business  of  an  auction- 
eer .without  first  having  obtained  the  proper  license  so  to  do  from 
the  appellant's  corporate  authorities. 

[Omitting  minor  points.] 

The  judgment  is  reversed  at  the  appellee's  costs,  and  the  canseia 
remanded,  with  instructions  to  overrule  his  demurrer  to  the  appel- 
lant's complaint,  and  for  further  proceedings. 

'  Judgment  revenei 


Pry  v.  STA.TB. 

(SB  Ind.  Sn.) 


CcnatUuUtmal  lato  —  atatuU  regulating  iuus  and  §ale  of  tiekeit  bg 

catTiert, 

A  State  ptatate  provided  that  do  paraenger  carrier  should  isaae  or  sell  taf 
ticket  sabject  to  anj  condition  limiting  his  liability,  anleas  the  nme  «** 
printed  thereon  in  type  of  a  specified  size ;  that  every  ticket  aellef  shoald 
be  f amisbed  witb  a  certificate  of  authority,  which  he  shoald  keep  pablidy 
posted  ;  that  every  such  carrier  shoald  provide  for  the  redemption  of  ticktti 
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or  parts  of  tickota  Bold  bat  not  used,  at  the  parchase-price  or  a  proportiooate 
part  thereof  ;  and  that  no  such  purchaser  of  tickets  should  otherwise  sell 
them  except  to  hanaflde  travellers ;  and  made  disobedience  a  misdemeanor 
piuishable  bj  certain  fines.    EM,  oonstltutionaL* 

CONVICTION  under  an  act  regulating  the  issaing  and  taking 
np  of  tickets  by  common  carriers.    The  opinion  states  the  facts. 

HowKy  0.  J.  The  indictment  against  the  appellant,  in  this  case 
charged,  in  substance,  that  the  appellant,  on  the  9th  day  of  January, 
1879,  at  and  in  the  county  of  Marion,  ''did  then  and  there  unlaw- 
fully barter  and  sell,  for  a  valuable  consideration,  to  wit,  the  sum 
of  ten  dollars,  to  eome  person  whose  name  is  to  the  grand  jnroirs 
unknown,  a  railroad  ticket,  the  description  and  style  of  which  said 
ticket  is  to  the  grand  jurors  unknown,  for  the  reason  that  said 
ticket  is  lost  and  cannot  be  found,  entitling  and  evidencing  the 
right  of  the  holder  thereof,  to  wit,  the  person  whose  name  is  to  the 
grand  jurors  unknown  as  aforesaid,  to  travel  and  be  transported 
over  some  railroad,  the  name  and  style  of  which  said  railroad  is  to 
the  grand  jurors  unknown,  running  from  the  city  of  Indianapolis, 
in  the  county  of  Marion  and  State  of  Indiana,  to  the  city  of  St. 
Louis,  in  the  State  of  Missouri.  The  grand  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  upon  the  said  9th  day 
of  January,  A.  D.  1879,  at  the  time  and  place  said  Fry  sold  said 
ticket  as  aforesaid,  to  said  person  whose  name  is  to  the  grand  jurors 
unknown  as  aforesaid,  to  wit,  at  the  county  of  Marion  and  State 
aforesaid^  said  Fry  was  not  then  and  there  the  agent  of  the  railroad 
whose  name  and  style  is  to  the  grand  jurors  unknown  as  aforesaid, 
and  said  Fry  was  not  then  and  there  authorized  to  sell  tickets  or 
other  certificates,  evidencing  the  right  of  the  holder  thereof  to 
travel  and  be  transported  upon  said  railroad,  and  he  did  not  then 
and  there  have  a  certificate  provided  him  by  said  railroad,  setting 
forth  his  authority  as  agent  of  said  railroad,  signed  by  the  managing 
officer  of  such  railroad,  and  duly  attested  by  its  corporate  seal ; 
that  said  Oeorge  W.  Fry  had  not  purchased  the  said  ticket  evidencing 
the  right  of  the  holder  thereof  to  travel  and  be  transported  by  said 
railroad  from  the  said  city  of  Indianapolis,  in  the  county  of  Marion 
and  State  of  Indiana,  to  the  said  city  of  St.  Louis,  in  said  State 
of  Missouri,  from  an  agent  of  said  railroad  authorized  to  sell  tickets 

*  See  BUOie  y.  Wimnuu  ete^  R.  S*  Co.  (19  Minn.  418),  IS  Am.  Rep.  846;  Oom.  y.  BoiUm 
tL  R.  Co.  cm  Kau.  2S4),  4  Am.  Bep.  865;  Perm.  R.  R.  0>.  ▼.  ROM  (86  Penn.  St.  194), 
*  Am.  Rep.  »A. 
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or  other  certificates  evidencing  the  right  of  the  holder  thereof  to 
travel  and  be  transported  by  said  railroad,  and  provided  with  a  certifl- 
oate  setting  forth  his  authority  as  snch  agent  to  make  such  sales, 
signed  by  the  managing  officer  of  said  railroad,  and  dnly  attested  by 
the  corporate  seal  of  said  railroad,  with  a  bona  fide  intention  of  travel- 
ling on  the  same.  Wherefore  the  grand  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present  and  charge,  that  said  sale  of  said 
ticket,  by  said  George  W.  Fry,  to  said  person  whose  name  is  to  the 
grand  jurors  aforesaid  unknown  as  aforesaid,  and  in  manner  and 
form  i^oresaid,  was  and  is  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State  of  Indiana." 

The  appellant  moved  the  court  to  quash  said  indictment,  which 
motion  was  overruled,  and  to  this  ruling  he  excepted. 

On  arraignment,  the  appellant's  plea  to  said  indictment  was  that 
he  was  not  guilty  as  therein  charged.  The  issues  joined  were  tried 
by  the  court  without  a  jury,  upon  an  agreed  statement  of  facts, 
and  a  finding  was  made  by  the  court,  that  the  appellant  was  gnil^ 
as  charged  in  tho  indictment.  The  appellant's  motion  for  a  nev 
trial  was  overruled  by  the  court,  and  to  this  decision  he  excepted, 
and  judgment  was  rendered  against  him  by  the  court  on  its  finding, 
from  which  judgment  this  appeal  is  now  here  prosecuted. 

Errors  have  been  assigned  by  the  appellant,  in  this  court,  which 
call  in  question  the  following  decisions  of  the  court  below.  1.  The 
overruling  of  his  motion  to  quash  the  indictment ;  and,  2.  The 
overruling  of  his  motion  for  a  new  trial. 

In  their  argument  of  this  cause  in  this  court  the  appellanfi 
learned  counsel  have  expressly  waived  all  ''technical  objectionfl' 
to  the  indictment  They  do  not  claim  ''  that  the  grand  juiy  had 
no  legal  authority  to  inquire  into  the  offense  charged;  **  nor  do  thef 
claim  ''that  the  indictment  contains  any  matter  which,  if  true,  would 
constitute  a  legal  justification  of  the  offense  chai^ged,  or  other  legal 
bar  to  the  prosecution."  But  the  appellant's  motion  was  evidently 
founded  upon  the  second  statutory  cause  for  quashing  an  indict- 
ment, namely,  "That  the  facts  stated  do  notoonstitate  a  public 
offense."  2  R  S.  1876,  399,  §  101, 

The  facts  stated  in  the  indictment  in  this  case  show,  yerydeariyi 
that  it  was  intended  to  charge  the  appellant,  theiein  and  thereby, 
with  a  violation  of  the  provisions  of  the  5th  section  of  an  act 
entitled  "An  act  regulating  the  issuing  and  taking  up  of  tickets 
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tod  ooapons  of  tickets  by  common  earners,  and  defining  the  rights 
of  holders  thereof,  and  other  matters  in  relation  thereto,"  approved 
March  9th,  1875.  1  B.  S.  1876,  259. 

It  is  earnestly  insisted  by  the  appellant's  eonnsel,  that  the  entire 
statnte  is  unconstitutional  and  void,  upon  the  following  grounds: 

1.  Because  it  is  in  violation  of  section  8  of  article  1  of  the  Con-* 
stitution  of  the  United  States,  which  provides :  **  The  Congress 
shall  have  power: —  ♦  ♦  ♦  '<  To  regulate  commerce  with  for- 
eign nations,  and  among  the  several  States,  and  with  the  Indian 
tribes."  2.  Because  "  it  is  also  an  infraction  of  at  least  two  pro- 
visions of  the  Constitution  of  Indiana."  '*  1.  It  impairs  the  obliga- 
tions of  contracts;"  *  *  *  "2.  It  undertakes  to  grant  to  car- 
riers of  passengers  privileges  and  immunities  which  it  does  not  ex- 
tend to  other  citizens  upon  the  same  terms,  or  upon  any  terms 
whatever." 

We  will  consider  the  appellant's  objections  to  the  constitution- 
ality and  validity  of  the  statute,  in  the  inverse  of  the  order  in  which 
his  attorneys  have  presented  them.  We  have  already  given  the 
title  of  the  act,  and  for  the  purpose  of  convenient  reference  we  will 
let  out  the  entire  statnte,  in  this  connection,  as  follows : 

''  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Indiana,  That  it  shall  not  be  lawful,  from  and  after  the  taking 
effect  of  this  act,  for  any  officer  or  agent  of  any  railroad  company, 
steamboat,  or  other  public  conveyance  of  passengers  for  hire  or  re- 
ward, or  for  the  operator  or  operators,  manager  or  managers  (or  his 
or  their  agent  or  agents),  of  any  such  railroad,  steamboat  or  other 
public  conveyance,  to  issue  or  sell  any  pass,  ticket,  or  coupon  of  a 
ticket,  or  certificate  evidencing  the  holder's  right  to  travel  over  or 
be  transferred  in  or  upon  such  railroad,  steamboat  or  other  public 
conveyance,  subject  to  any  condition  contained  in  or  indorsed  upon, 
or  appended  to  such  pass,  ticket,  coupon  or  certificate,  whereby  the 
liability  of  such  carrier  shall  be  abridged  or  limited,  or  whereby 
the  rights  of  the  holder  of  such  pass,  ticket,  coupon  or  certificate 
shall  be  decreased  or  abridged,  unless  such  condition  shall  be 
printed  in  nonpareil  type,  or  in  type  or  characters  as  large  or  larger 
than  nonpareil  type.  Any  such  officer,  agents  operator  or  man- 
ager,  or  the  agent  of  such  operator  or  manager,  who  shall 
violate  the  provisions  of  this  section  of  the  act,  shall,  upon 
oonriction  thereof,  be  fined  not  less  than  ten  dollars,  nor  more  than 
one  bnndred  dollars,  for  each  pass,  ticket  or  coupon  which  he  shall 
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issue  or  sell,  contrary  to  the  provisions  of  this  section:  Prmded^ 
however,  That  nothing  herein  shall  be  held  or  construed  to  change 
or  iu  any  manner  affect  the  law  as  it  now  exists,  regulating  the 
liability  of  common  carriers,  or  to  enlarge  their  right  to  limit,  or 
restrict  their  liabilities  on  account  of  havingsuch  attempted  limita- 
tion printed  as  required  by  this  act 

"  Sec.  2.  That  it  shall  be  the  duty  of  the  owner  or  owners,  or 
operator  or  operators,  of  every  railroad  and  steamboat  or  other 
public  conveyance  for  the  transportation  of  passengers  for  hire,  or 
reward,  to  provide  each  agent,  who  may  be  authorized  to  sell  tickets 
or  other  certificates  evidencing  the  right  of  the  holder  thereof  to 
travel  or  be  transported  upon  such  railroad,  steamboat 'or  other 
public  conveyance,  with  a  certificate  setting  forth  the  authority  of 
such  agent  to  make  such  sales,  which  certificate  shall  be  signed  by 
the  managing  officer,  and  duly  attested  by  the  corporate  seal  of  the 
owner  or  operator  of  such  railroad,  steamboat  or  other  public  con- 
veyance. 

'^Seo.  3.  It  shall  be  the  duty  of  the  owner  or  owners,  operator 
or  operators,  of  every  railroad,  steamboat  or  other  public  convey- 
ance of  passengers  for  hire  or  reward,  to  provide  at  each  agency, 
for  the  sale  of  tickets,  for  the  redemption  of  the  whole  of  any 
ticket  or  any  part  or  parts,  or  coupon  of  any  ticket,  which  they 
may  have  sold,  and  which  the  purchaser,  for  any  reason,  shall  not 
have  used,  at  the  following  rates,  namely:  when  the  whole  ticket  iM 
presented  for  redemption,  at  the  full  price  paid  for  the  same^  and 
when  a  part  or  coupon  of  the  ticket  only  is  presented  for  redemp- 
tion, then  the  redemption  shall  be  at  a  rate  which  shall  be  equal  to 
the  difference  between  the  price  paid  for  the  whole  ticket  and  the 
cost  of  a  ticket  between  the  points  for  which  the  part  of  said  ticket 
was  actually  used;  and  the  sale,  by  any  person,  of  the  unused po^ 
tionof  any  ticket,  otherwise  than  by  the  presentation  of  the  same 
for  redemption  as  aforesaid,  shall  be  deemed  to  be  a  misdemeanor, 
and  shall  be  punished  by  a  fine  of  not  less  than  five  dollars,  nor 
more  than  fifty  dollars  :  Provided,  however,  that  this  act  shall  not 
prohibit  any  person  who  shall  have  purchased  a  ticket  from  an 
agent,  authorized  as  by  this  act  provided,  with  the  bona  fide  inten- 
tion of  travelling  on  the  same,  from  selling  such  ticket,  or  any  part 
or  coupon  thereof,  to  any  other  person,  to  be  used  in  good  faith  by 
such  person  in  travelling  over  such  railroad,  or  iu  or  upon  sad 
steamboat,  or  other  public  conveyance. 
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''Sec.  4.  If  any  owner ,  operator  or  manager  of  any  railroad, 
ateamboat  or  other  public  conyeyance  of  passengers,  or  his  agent, 
shall  violate  any  of  the  provisions  of  the  third  section  of  this  act, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  fined  not  less  than  ten,  nor  more  than  one  hundred 
dollars. 

'*  Sec.  5.  It  shall  not  be  lawful  for  any  person,  not  possessed  of 
the  authority  mentioned  in  the  second  section  of  this  act,  and  not 
evidenced  as  therein  provided  for,  to  sell,  barter  or  transfer,  within 
this  State,  for  any  consideration  whatever,  the  whole  or  any  part 
ef  any  ticket  or  tickets,  passes  or  other  evidence  of  the  holder's 
title  to  travel  on,  or  be  transported  in,  or  over  any  railroad,  steam- 
boat or  other  public  conveyance,  whether  the  same  be  situated, 
owned  or  operated  within  or  without  this  State,  except  as  provided 
for  in  section  3. 

''Ssc.  6.  It  shall  be  the  duty  of  every  agent  who  shall  be  au- 
thorised to  sell  tickets  or  parts  of  tickets,  or  coupons,  as  is  provided 
for  in  the  second  section  of  this  act,  or  other  evidences  of  the  hold- 
er's title,  to  travel  on  any  railroad,  or  in  any  steamboat  or  public 
conveyance,  to  keep  his  certificate  of  authority  posted  in  a  con- 
spicuous place  in  his  office,  and  also  to  exhibit  the  same  to  any  per- 
son desirous  of  purchasing  a  ticket,  or  to  any  officer  of  the  law 
who  may  request  to  see  or  inspect  such  certificate  of  authorization. 

**  Sec.  7.  Any  person  who  shall  violate  any  provisions  of  either 
the  fifth  or  sixth  sections  of  this  act  shall,  upon  conviction  thereof,, 
be  fined  not  less  than  ten,  nor  more  than  one  hundred  dollars. 

'^  Sec.  8.  The  provisions  of  this  act  shall  not  apply  to  special, 
half-&re  or  excursion  tickets." 

It  is  the  settled  doctrine  of  the  decisions  of  this  court,  that  '^  the 
legislative  authority  of  this  State  is  the  right  to  exercise  supreme 
and  sovereign  power,  subject  to  no  restrictions  except  those  imposed 
by  our  own  Constitution,  by  the  Federal  Constitution,  and  by  the 
laws  and  treaties  made  under  it.  This  is  the  power  under  which 
the  legislature  passes  all  laws."  Beauchamp  v.  The  State,  6  Blackf. 
299;  Doe  v.  DauglasSy  8  id.  10  ;  The  Lafayette,  etc.,  R.  R.  Co.  v. 
Oiiger,  34  Ind.  185.  It  must  appear  very  clearly,  that  the  legisla- 
tion is  in  oonfiict  with  some  express  provision  of  the  Constitution,  or 
the  statute  will  be  upheld. 

It  is  claimed  by  the  appellant  that  the  statute  above  quoted  is 
in  conflict  with  that  provision  of  the  Bill  of  Bights  which  declares 
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that  DO  Aw  shall  ever  be  passed  ''impairing  the  obligation  of 
oontracts."  We  fail  to  see  this  matter  in  the  light  in  which  the 
appellant's  coansel  have  presented  it  Bat  if  it  could  be  said  that 
the  statute  did  impair  the  obligation  of  contracts  existing  at  the 
time  of  its  passage,  the  effect  woald  be,  as  it  seems  to  ns,  that  as  to 
sach  existing  contracts,  the  statute  would  be  inoperative  and  of  no 
effect;  while  it  might  be  and  would  be,  if  no  other  objection  ex- 
isted,  constitutional  and  valid  as  to  all  future  contiacts.  The 
transaction,  on  which  the  indictment  in  this  case  was  predicated, 
occurred  nearly  four  years,  as  alleged,  after  the  passage  of  the  act  in 
question,  and  it  cannot  be  said,  we  think,  that  the  statute  impaired 
the  obligation  of  any  contract  in  connection  with  that  transaction. 
This  objection  to  the  constitutionality  of  the  statute  was  not  well 
taken,  and  cannot  be  sustained  in  any  view  of  the  question. 

The  second  objection  urged  by  the  appellant,  to  the  validity  of 
the  statute,  under  our  State  Constitution,  is,  that  it  is  in  conflict 
with  that  section  of  the  Bill  of  Bights  which  declares  that  ''The 
general  assembly  shall  not  grant  to  any  citizen,  or  class  of  citiaeni, 
privileges  or  immunities  which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens/' 

In  discussing  this  objection,  the  appellant's  counsel  say  of  the 
statute  :  ''It  grants  to  any  common  carrier  the  exclusive  right  to 
purchase  the  unused  portion  of  its  tickets,  and  does  not,  under  any 
circumstances,  permit  any  other  person  to  engage  in  the  pnrchan 
thereof,  and  extends  to  said  carriers  immunity  from  all  compe- 
tition in  the  purchase  and  sale  of  such  tickets.  It  simply  is  enab- 
ling a  monopoly  to  be  more  exclusive." 

We  do  not  think  that  this  is  a  fair  statement  of  the  purport  and 
effect  of  the  statute.  It  does  not  grant  a  right  to,  but  imposes  a 
duty  upon,  the  common  carrier  of  passengers  to  purchase  the  unused 
portion  of  its  tickets.  It  does  not  prevent,  but  expressly  allows, 
the  sale  by  the  bona  fide  holder  of  such  unused  portions  of  tickets 
to  any  other  person,  to  be  used  by  such  person  in  good  Mth  in 
travelling  therewith.  It  prohibits  a  general  brokerage  business  in 
the  buying  and  selling  of  such  unused  portions  of  tickets,  except 
under  certain  well-defined  restrictions.  The  provisions  of  the 
statute  in  this  regard  are  manifestly  police  regulations;  and  what- 
ever  may  be  said,  either  for  or  against  the  justice  or  the  wisdom  of 
these  regulations,  it  is  certain,  we  think,  that  in  their  enactment, 
the  legislature  did  not  exceed  their  legitimate  power  under  oni 
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State  Constitution.  It  is  neither  the  province  nor  the  daty  of  the 
courts  to  call  in  question  either  the  policy  or  the  wisdom  of  anyacjk 
of  legislation.  The  learned  attorneys  of  the  State  have  stated 
clearly  and  explicitly,  in  their  argument  of  this  cause,  some  of  the 
motives  which  may  possibly  have  induced  the  general  assembly  to 
enact  the  statute  now  under  consideration.  Without  indorsing  in 
anywise  this  statement,  it  may  not  be  improper  for  us  to  set  it  out, 
in  this  connection,  as  a  statement  of  the'  views  of  the  representa^ 
tives  of  the  State  in  this  prosecution,  as  to  the  probable  reasons  for 
the  enactment  of  this  statute. 

Counsel  say:  "  If  the  legislature  believed  that  spurious  tickets 
were  being  put  upon  the  market  by  means  of  brokers,  of  such  kind 
as  to  make  detection  difficult,  and  in  such  numbers  as  to  amount 
to  a  serious  injury  to  the  people  or  the  railroad  companies,  or  if 
they  believed  that  their  offices  furnished  a  market  for  stolen  tick* 
ets^  and  aided  employees  of  the  railroads,  or  other  persons,  in  car- 
rying on  a  nefarious  business,  and  a  business  dangerous  both  to 
the  railroads  and  their  patrons,  and  if  they  further  believed  that  the 
brokers  were  of  little  or  no  advantage  to  anybody,  then  they  might 
well  enact  such  a  statute  as  this,  as  the  best  means  of  correcting  an 
existing  eviL  And  if  it  seemed  wiser  to  the  legislature  to  strike 
directly  at  the  brokers,  and  make  their  business  unlawful,  than  to 
attempt  to  punish  those  who  stole  genuine  or  issued  spurious 
tickets,  they  had  the  same  right  to  take  that  course  that  they  have 
to  make  a  man  a  criminal,  who  rents  a  house  for  gaming  purposes^ 
and  thus  assists  gamesters,  who  are  also  criminals,  in  preying  upon 
•ociety.** 

In  our  opinion,  the  statute  under  consideration  is  not  open  to 
the  second  objection  urged  by  the  appellant's  counsel  against  its 
validity,  under  the  provisions  of  our  State  Constitution. 

We  pass  now  to  the  consideration  of  the  main  ground  of  objeo* 
tion,  presented  by  the  appellant's  attorneys  to  the  constitutionidity 
and  validity  of  the  statute  above  quoted,  namely,  that  it  is  in  viola* 
tion  of  section  8  of  the  first  article  of  the  Constitution  of  the 
United  States,  which  provides: 

"The  Congress  shall  have  power : —  ♦  ♦  ♦  ♦  To  regulate 
commerce  with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes.'' 

In  discussion  this  second  objection  to  the  statute  under  consider* 
ation,  the  appellant's  counsel  lay  down  the  following  propositions^ 
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with  the  i  purpose  of  establishing  the  same,  in  and  by  their  argii> 
ment: 

^'L  That  the  word  'commeroe/  as  used  in  this  section  of  the  Con- 
stitution, inclndes  passenger  travel,  and  henoe  any  regulation  ci 
passenger  travel  is  a  regulation  of  oommeroe. 

''II.  That  the  power  vesfced  in  Congress  to  regulate  oommeroe^  as 
applied  to  inter-State  passenger  travel,  is  exclusive,  and  that  the 
States  have  no  power  whatever  to  legislate  upon  this  subject,  even 
in  the  absence  of  legislation  apon  the  part  of  Congress. 

''  in.  That  conceding  that  the  right  to  regulate  commeroe  ex- 
ists in  the  States  until  Congress  has  exercised  its  powers  in  thai 
behalf,  Congress  has  so  far  exercised  that  power  as  to  preclude  any 
action  on  the  part  of  the  States. 

**  IV.  That  the  statute  does  attempt  to  regulate  passenger  tmiA 
among  the  States,  and  hence  is  void;  and 

''  v.  That  such  statute  is  not  a  legitimate  exercise  of  the  police 
power  which  confessedly  resides  in  the  several  States.'' 

We  need  not  in  this  'opinion  consider  or  comment  upon  any  of 
these  propositions  of  the  appellant's  counsel,  except  the  fourth  and 
fifth.  We  do  not  think  that  the  first  three  of  the  five  propositions 
laid  down  by  coansel  are  in  any  manner  involved  in  the  case  now 
before  us.  We  recognize  the  Constitution  of  the  United  States,  and 
the  acts  of  Congress  pursuant  thereto,  as  the  supreme  law  of  the  land. 

It  may  be  conceded  that  the  word  "  commerce,"  as  used  in  section 
8,  above  quoted,  of  the  first  article  of  the  Federal  Constitution,  in* 
dudes  within  its  scope  and  meaning  inter-State  passenger  travel; 
and  that  the  power  vested  in  Congress  to  regulate  commerce,  at 
applied  to  such  travel,  is  so  far  exclusive  in  its  character,  as  that 
the  States  may  not,  by  any  act  of  legislation,  impose  hardens  upon 
either  the  carrier  or  the  passenger,  which  would  obstruct  or  hinder 
the  free  course  of  travel.  Such  we  understand  to  be  the  purport 
and  effect  of  the  decisions  of  the  Supreme  Court  of  the  United 
States,  in  construing  the  section  above  quoted.  Gibbons  v.  Ogde^t 
9  Wheat  1 ;  Passenger  Oases,  7  How.  283  ;  Henderson  v.  I%s  Mayar, 
eic,  92  U.  S.  259  ;  Chy  Lung  v.  Freeman,  id.  275 ;  Railroad  Cfo^'f- 
Husen,  95  id.  465.  In  these  cases  the  doctrine  is  firmly  maintained, 
that  Congress  has  the  exclusive  power  to  regulate  commeroe,  in« 
eluding  inter-State  passenger  travel ;  and  in  the  case  last  cited,  the 
court  defines  the  term  ''  commerce,"  and  what  is  meant  by  a  regular 
tion  of  commerce,  as  follows  :    '^  Transportation  is  essential  to 
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commerce,  or  rather  it  is  commerce  itself ;  and  every  obstacle  to  it, 
or  burden  laid  npon  it  by  legislative  authority,  is  regulation.'' 

From  this  definition  of  the  term  **  regulation,"  as  applied  to  com- 
merce, it  would  seem  that  a  State  statute,  which  placed  no  obstacle 
in  the  way  of,  and  imposed  no  burden  upon,  inter-State  passenger 
travel,  could  not  be  said  to  'Mnvade  the  domain  of  the  National 
government,"  and  could  not,  for  that  reason,  be  held  to  be  uncon- 
stitutional and  void.  It  cannot  be  said,  we  think,  that  the  statute 
of  this  State,  above  quoted,  in  any  manner  impedes,  obstructs  or 
casta  any  burden  npon  the  free  course  of  commerce,  in  so  far  as 
inter-State  passenger  travel  is  concerned.  The  statute  imposes  cer- 
tain prescribed  duties  upon  common  carriers  of  passengers  and 
their  agents,  but  the  discharge  of  these  duties  does  not  and  cannot, 
as  it  seems  to  us,  obstruct  or  hinder,  or  cast  any  burden  upon,  the 
commerce  of  the  country  or  inter-State  passenger  travel.  The  act 
absolutely  prohibits  and  makes  unlawful  the  sale,  barter  or  trans- 
fer, within  this  State,  by  any  person  not  authorized  thereunto  as 
provided  in  said  act,  for  any  consideration  whatever,  of  the  whole 
or  any  part  of  any  ticket  or  tickets,  passes,  or  other  evidences  of 
the  holder's  right  to  travel,  etc.  Thus  far  forth,  the  provisions  of 
the  statute  must  be  regarded,  as  we  have  already  said,  as  police 
regulations,  the  evident  object  and  purpose  of  which  were  to  pre- 
vent and  prohibit  a  general  brokerage  business  in  the  purchase  and 
sale  of  such  tickets,  etc.,  and  the  unused  portions  thereof.  We 
tti\  to  see  that  these  regulations  are  obstacles  to,  or  burdens  upon, 
inter-State  commerce,  in  any  sense  of  that  term. 

In  the  case  of  Railroad  Co.  v.  ffusen,  supra,  the  Supreme 
Court  of  the  United  States  say  : 

^We  admit  that  the  deposit  in  Congress  of  the  power  to  regulate 
foreign  commerce  and  commerce  among  the  States  was  not  a  sur- 
render of  that  which  may  properly  be  denominated  police  power. 
What  that  power  is,  it  is  difficult  to  define  with  sharp  precision. 
It  is  generally  said  to  extend  to  making  regulations  promotive  of 
domestic  order,  morals,  health,  and  safety.  *  *  '^  It  may  also 
be  admitted  that  the  police  power  of  a  State  justifies  the  adoption 
of  precautionary  measures  against  social  evils.  Under  it  a  State 
may  legislate  to  prevent  the  spread  of  crime,  or  pauperism,  or  dis- 
turbance of  the  peace." 

If  in  the  exercise  of  its  police  power,  a  State  enacts  certain  reg- 
ulations, which  are  neither  obstacles,  to,  nor  burdens  upon,  inter- 
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State  commerce,  it  cannot  be  said,  we  think,  that  such  legislatioi 
**  invades  the  domain  of  legislation  which  belongs  ezdosiTely  to 
the  Congress  of  the  United  States/'  merely  because  it  relates  to 
subjects  which,  to  some  extent,  are  connected  with  inter-Stato  com- 
merce. For  as  we  understand  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  case  last  cited,  the  State  legislatures  are 
prohibited,  by  said  section  8  of  the  first  article  of  tho  Federal  Con- 
stitution, from  enacting  such  regulations  only,  in  relation  to  intor* 
State  commerce,  as  would  be  either  obstacles  to,  or  burdens  upon, 
such  commerce.  If  this  view  of  the  matter  under  consideration  is 
correct,  and  we  think  it  is,  it  follows  yery  clearly  that  the  statute 
of  this  State,  above  quoted,  is  not  **  in  violation  of  section  8,  arti* 
cle  1  of  the  Constitution  of  the  United  States,"  and  is  not,  there- 
fore, unconstitutional  and  void. 

In  the  same  section  of  the  same  article  of  the  Constitution  of  the 
United  States,  it  is  provided,  that  ^Hhe  Congress  shall  have 
power :        ♦        ♦        ♦        ♦ 

'*  To  promote  the  progress  of  science  and  useful  arts,  by  securing 
for  limited  times  to  authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries." 

The  power  thus  given  was  early  exercised,  and  since  has  been 
continuously  exercised,  by  Congress  in  the  enactment,  from  time  to 
time,  of  suitable  laws,  for  tho  purposes  indicated.  The  power  tbos 
exercised  is  just  as  exclusive,  in  its  origin  and  nature,  as  the  power 
to  regulate  foreign  or  inter-State  commerce.  In  Ex  parte  Robimtm, 
2  Biss.  609,  it  was  held  by  Dayis,  J.,  then  an  eminent  and  learned 
justice  of  the  United  States  Supremo  Court  presiding  in  the  United 
States  Circuit  Court  in  this  district,  as  follows  : 

"The  property  in  inventions  exists  by  virtue  of  the  laws  of  Con- 
gress, and  no  State  has  a  right  to  interfere  with  its  enjoyment,  or 
to  annex  conditions  to  the  grant.  If  the  patentee  complies  with 
the  law  of  Congress  on  the  subject,  he  has  a  right  to  go  into  the 
open  market  anywhere  within  the  United  States  and  sell  his  prop* 
erty." 

This  court  adopted  and  followed  the  doctrine  of  the  case  cited, 
in  Helm  v.  The  First  National  Bank  of  Huntington^  43  Ind.  167> 
and  in  Tlie  Orover  &  Baker  Sewing  Machine  Co.  v.  Butler j  53  id.  454 

In  the  recent  case  of  Patterson  v.  Kentucky y  97  U.  S.  601, •de- 
cided by  the  Supreme  Court  of  the  United  States  in  February, 
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1879,  the  ezolusive  power  of  Congress  to  legislate  ou  the  subject  of 
property  in  inyentions  was  claimed  by  the  plaintiff  in  error,  and 
that  a  statute  of  Kentucky,  which  imposed  a  fine  on  any  one  whp 
should  sell  for  certain  purposes  a  certain  patented  article,  possessed 
of  certain  qualities,  was  unconstitutional  and  void,  because  it  was 
inconsistent  with  the  Federal  Constitution,  and  the  laws  of  Congress 
pursuant  thereto.  lu  an  able  and  exhaustive  opinion,  Mr.  Justiofi 
Hablik  lays  down  the  doctrine,  in  that  case,  that  '^obviously,'' 
the  right  of  a  patentee,  under  the  Constitution  and  laws  of  the 
United  States,  'Ms  not  granted  or  secured,  without  reference  to  the 
general  powers  which  the  several  States  of  the  Union  unquestion- 
ably possess,  in  reference  to  their  purely  domestic  affairs,  whether 
of  internal  commerce  or  of  police. '^  The  learned  judge  quotes 
with  approval,  and  to  some  extent  grounds  his  opinion  upon,  thA 
following  excerpts  from  Mr.  Cooley's  excellent  Treatise  on  Consti- 
tutional Limitations,  to  wit : 

"  In  the  American  constitutional  system,  the  power  to  establish 
the  ordinary  regulations  of  police  has  been  left  with  the  individucd 
States,  and  cannot  be  assumed  by  the  National  government.  *  *  * 
If  the  power  extends  only  to  a  just  regulation  of  rights,  with  a  view 
to  the  due  protection  and  enjoyment  of  all,  and  does  not  deprive 
any  one  of  that  which  is  justly  and  properly  his  own,  it  is  obvious 
that  its  possession  by  the  State,  and  its  exercise  for  the  regulation 
of  the  property  and  actions  of  its  citizens,  cannot  well  constitute 
an  iuTasion  of  National  jurisdiction,  or  afford  a  basis  for  an  appeal 
to  the  protection  of  the  National  authorities."    Page  574. 

In  the  case  cited,  it  was  held  by  the  Supreme  Court  of  the  United 
States,  that  the  Kentucky  statute  was  a  police  regulation  within 
the  power  of  the  State,  and  was  not  in  violation  of  the  Constitu* 
tion  and  laws  of  the  United  States.  We  have  cited  the  case,  in  this 
^X)nnection,  not  because  it  is  directly  in  point,  but  because  it  con* 
tains  the  latest  expression  we  have  seen  of  the  views  of  the  Supreme 
Court  of  the  United  States  upon  subjects  which  are,  at  least,  closely 
allied  to  the  questions  involved  in  this  case.  Of  course,  in  so  far 
as  the  doctrine  of  the  case  cited  is  in  conflict  with  the  decisions  of 
this  court,  in  the  cases  above  cited,  or  any  other  cases  in  our  Reports, 
the  latter  cases  must  be  and  are  overruled. 

In  the  case  at  bar,  our  conclusion  is,  that  the  statute  of  this  State, 
above  quoted,  is  not  in  conflict  with  the  Constitution  or  laws  of  the 
United  States,  but  was  a  legitimate  exercise  by  the  State  legislature 
Vou  XXX  — 32 
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of  the  police  powers  of  the  State.  Therefore,  we  hold  that  no  ercor 
Was  oommitted  by  the  court  below,  in  overraling  the  appelknf^ 
motion  to  quash  the  indictment. 

No  point  is  presented  for  decision,  by  the  appellant's  connsd  in 
argument,  arising  under  the  alleged  error  of  the  court  in  ovemling 
the  appellant's  motion  for  a  new  trial.  That  error,  even  if  it  existed^ 
must  therefore  be  regarded  as  waived. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Judgm$ni  afirmsi. 


OiLOHBIST  y.    GtoUGH. 
(68  Ind.  076.) 

l>e§d — jnirthaser^'  rsffiitry  ^  mitiak$  in —  tfeet  tf  inim. 

An  index  of  the  reoord  of  eoiiTejanoes,  bj  law  required  to  be  kept  by  te 
public  recorder,  bat  io  which  be  is  not  required  to  state  the  amount  of  thft 
eoneideration  of  InBtrumentB  recorded,  is  not  notice  to  a  purchaier  for  ft 
yaluable  consideration  of  such  amount,  although  it  state  it.  The  Mine  ii 
true  of  an  entry  book.  So  wbere  a  mortgage  is  entered  and  indexed,  eor- 
rectly  stating  the  amount,  but  in  the  record  the  amount  is  stated  l«i,  ft 
subsequent  purchaser  for  a  valuable  consideration,  not  knowing  of  Um 
former  mortgage,  is  bound  only  by  the  reoord,  although  he  knew  of  tke 
statement  in  the  index.* 

A  creditor  wbo  takes  a  mortgage  in  consideration  of  the  extension  of  the  tfass 
of  payment  of  a  pre-existing  debt  is  a  purchaser  for  a  valuable  considentte 

QUIT  for  foreclosure.    The  opinion  states  the  facts. 

J.  C.  Mclniosh,  M.  E.  Forhner  and  E,  H.  Bundy,  for  appellBiii 
J.  Brown,  8.  H,  Bushirh  and  J.  W.  Nichols  for  appellees. 

HowK,  0.  J.  This  was  a  suit  by  the  appellant,  as  plaintiSr 
against  the  appellees,  as  defendants,  for  the  foreclosure  of  aoertsin 
mortgage,  and  the  recovery  of  the  mortgage  debt. 

[Omitting  superfluous  statements.] 

As  necessary  to  a  proper  understanding  of  this  cause,  and  of  tb6 
important  and  controlling  questions  therein,  and  of  our  deoiooo 

*8ee  note,  16  Am.  Bap.  860. 
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of  those  questions,  we  will  first  give  a  snmmary  of  the  facts  of  the- 
case  as  we  gather  the  same  from  the  record.  On  the  Ist  day  of 
March^  1869,  the  defendants,  Charles  T.  Oough  and  Mary  0.,  hia 
wife,  executed  to  the  appellant  the  mortgage  described  in  his  com- 
plaint in  this  action,  conveying  to  him  the  real  estate  in  Henry 
county,  particularly  described  in  said  mortgage^  as  security  for  the 
payment  of  a  debt  of  five  thousand  dollars,  evidenced  by  the  promis- 
sory note  of  said  Charles  T.  Gk>ugh,  of  even  date  with  said  mort* 
gage,  payable  three  years  after  its  date,  to  the  appellant,  with 
interest  thereon  at  the  rate  of  nine  per  centum  per  annum.  The 
oonsideration  of  said  note  and  mortgage  was  the  loan  of  five  thou* 
•and  dollars,  by  the  appellant,  to  said  Charles  T.  Oough. 

On  the  15th  day  of  May,  1871,  the  appellant  left  the  said  mortgage 
for  record,  with  the  recorder  for  Henry  county,  at  the  recorder's  office 
of  said  county.  The  recorder  entered  the  mortgage  in  the  ''  Entry^ 
Book''  of  his  office,  in  the  appropriate  columns  thereof,  showing  the 
exact  date  and  hour  the  mortgage  was  left  with  him,  the  date  and 
character  of  the  instrument,  the  names  of  the  grantor  and  grantee 
therein,  and  the  book  and  page,  of  his  office,  on  which  the  mortgage 
was  recorded.  The  mortgage  was  recorded  on  the  day  last  named,, 
in  the  proper  mortgage  record  of  the  recorder's  office  of  said  county; 
but  in  recording  the  mortgage  in  this  record,  the  recorder,  by  mis- 
take or  oversight,  wrote  the  words  **  five  hundred  dollars,"  instead 
of  the  words  '^five  thousand  dollars,"  which  latter  words  were  the 
words  in  the  original  mortgage ;  so  that  the  record  of  the  mortgage 
only  showed  a  mortgage  to  the  appellant,  from  Charles  T.  Gough 
and  his  wife,  for  five  hundred  dollars,  instead  of  showing  a  mort- 
gage for  five  thousand  dollars,  as  the  fact  was,  which  the  record  of 
the  mortgage  ought  to  have  shown.  After  the  mortgage  had  been 
tiius  recorded,  the  original  mortgage  was  delivered  to  the  appellant 
and  was  by  him  taken  away  from  the  recorder's  office,  neither  he 
nor  the  recorder  having  discovered,  or  having  any  knowledge  of  the 
mistake  which  had  been  made  in  the  record  of  said  mortgage. 

In  the  ''  Index  of  Mortgages,"  m  the  recorder's  office  of  said 
county,  the  mortgage  was  entered,  specifying  in  a  column  thereof, 
provided  for  that  purpose,  that  said  mortgage  was  for  five  thousand 
dollars. 

On  the  10th  day  of  February,  1874,  the  said  Charles  T.  Oough 
and  his  wife  executed  a  mortgage,  conveying  to  the  appellee  Jacob 
V.  Hoffman  the  same  real  estate  described  in  the  appellant's  sale) 
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mortgage  to  secare  the  payment  of  a  debt  oyidenced  by  the  note 
of  aaid  Charles  T.  Ooagh>  of  even  date  with  said  mortgage,  for  the 
snm  of  thirty-five  hundred  dollars,  payable  twelve  months  after  the 
date  thereof,  to  said  Jacob  V.  Hoffman,  with  ten  per  cent  interest 
from  date.  This  mortgage  was  duly  recorded  in  the  recorder'i 
office  of  said  Henry  coanty,  on  the  9th  day  of  May,  1874. 

On  the  10th  day  of  July,  1874,  the  said  Gough  and  his  wife 
ozecuted  another  mortgage,  conveying  to  the  appellee  Hoffman  the 
same  real  estate,  as  security  for  the  payment  of  another  note  of  the 
«ame  date  with  said  mortgage,  executed  by  said  Charles  T.  Ooogh, 
and  payable  twelve  months  after  date  to  said  Hoffman,  with  ten 
per  cent  interest  from  date.    This  latter  mortgage  was  also  recorded 

in  the  recorder's  office  of  said  county  on  the  — —  day  of 9 

1874. 

The  consideration  of  each  of  the  said  two  notes  executed  by  said 
Oough  to  said  Hoffman  was  the  prior  indebtedness  of  the  former  to 
the  latter,  for  money  loaned  and  goods  sold  and  delivered,  to  an 
amount  in  excess  of  the  aggregate  amount  of  said  two  notes,  and 
the  extension  of  time  or  credit  given  by  each  of  said  notes  for  the 
payment  of  the  amount  thereof. 

At  the  times  when  the  appellee  Hoffman  took  and  received  his 
said  two  mortgages  from  Gough  and  his  wife,  on  said  real  estate, 
he  had  no  notice  nor  knowledge,  actual  or  constructive,  of  the  ap- 
pellant's prior  mortgage  thereon,  or  of  the  amount  of  said  mort- 
gage, except  such  as  ho  had  obtained,  or  might  have  obtained, from 
the  records  of  the  recorder's  office  of  said  Henry  county. 

Upon  the  foregoing  facts,  the  question  presented  for  decision 
in  the  language  of  appellant's  counsel  in  their  argument  of  this 
cause  in  this  court,  is  *'  the  one  single  question  of  the  priority  of 
the  mortgages."  The  learned  counsel  then  say:  ''This  question  in* 
Tolves  three  other  questions: 

*'  1.  Was  Hoffman,  under  the  above  statement  of  facts,  a  teas 
fide  purchaser  or  mortgagee,  for  value  F 

"  2.  Where  a  mortgage  is  properly  filed  in  the  recorder's  offioe, 
and  properly  entered  in  the  '  entry  book,'  but  is  afterward,  by 
mistake,  misrecorded  without  the  fault  of  the  mortgagee,  does  it 
take  priority  over  a  subsequent  bona  fide  mortgage,  upon  a  valnsr 
ble  consideration,  without  notice  P 

''  3.  Was  the  actual  knowledge  that  the  mortgage  was  indexed  as 
one  for  $5,000,  sufficient  to  put  the  subsequent  mortgagee  on  in* 
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qniij,  and  charge  him  with  notice  of  the  mistake  in  the  record  Und 
of  the  true  amount  of  the  mortgage  ? '' 

We  will  consider  and  decide  these  seyeral  questions  in  the  samfr 
order  in  which  counsel  ha?e  numbered  them. 

1.  It  is  conceded  by  the  appellant's  attorneys,  that  by  the  law  aa 
stated  by  this  court  in  the  case  of  Work  t.  Brayton^  5  Ind.  396, 
the  appellee  Hoffman  was  a  bona  fide  purchaser  or  mortgagee  for 
Talae,  and  we  are  asked  to  reconsider  the  doctrine  of  that  case,  that 
a  mortgage  of  real  estate,  given  to  secure  a  precedent  debt,  ia 
founded  upon  a  yaluable  consideration.  Upon  this  point,  the  case 
cited  has  been  approTed  by  this  court  in  a  number  of  more  recent 
decisions.  Nutter  v.  Harris^  9  Ind.  88;  Wright  v.  Bundy^  11  id. 
398;  McMahan  t.  Morrison^  16  id.  172;  Babeoch  v.  Jordan^  24  id» 
14;  and  Brannon  y.  Hay,  42  id.  92. 

On  the  point  now  under  consideration  the  cases  cited  have  never 
been  expressly  overruled;  but  the  doctrine  of  those  cases  was  modi-^ 
fied  by  this  court,  in  the  later  case  of  Bueenbarke  v.  Barney,  53  Ind.. 
499,  to  such  an  extent  as  to  virtually  overrule  the  previous  cases. 
In  the  case  last  cited,  it  was  held,  in  substance,  and  we  think  cor-^ 
rectly,  that  the  mortgagee  who  takes  a  mortgage  to  secure  a  pre-^ 
existing  debt,  the  time  of  payment  not  being  extended,  or  na 
securities  being  surrendered,  or  nothing  of  value  being  parted  with, 
is  not  a  purchaser  for  a  valuable  consideration,  within  themeaning^ 
of  that  expression  as  used  in  the  law.  In  support  of  this  doctrine,, 
ia  addition  to  the  authorities  cited  in  the  case  of  Busenbarke  v. 
Samey,  suprct,  we  cite  the  following:  2  White  ft  Tudor's  Lead.  Gas.  in 
Eq.,  part  1,  p.  83,  et  esq.;  Johnson  v.  Graves,  27  Ark.  557;  Ashton^t 
Appeal,  73  Penn.  St.  153;  and  Cary  v.  White,  52  N.  Y.  138, 141. 

It  will  be  readily  seen,  however,  from  our  statement  of  the  facta 
of  this  case,  that  under  the  law  as  we  have  stated  it,  the  appellee 
Hoffman  must  be  regarded  as  a  purchaser  or  mortgagee,  for  a 
ndoable  consideration,  as  to  each  of  his  said  mortgages.  For  it 
appeared  that,  in  each  of  said  mortgages,  the  time  of  payment  of 
the  pre-existing  indebtedness,  to  secure  which  the  mortgage  was 
gi^n,  had  been  extended  for  the  term  of  one  year,  and  this  exten- 
sion of  time,  as  we  have  seen,  was  sufficient  to  make  him  a  pur- 
chaser or  mortgagee  for  a  valuable  consideration,  as  to  each  of  the 
mortgages. 

2.  In  section  16  of  ''  An  act  concerning  real  property  and  the 
alienation  thereof,''  approved  May  6th,  1852,  it  is  provided,  in  sub- 
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stance,  that  eyery  mortgage  or  conyeyaiice  of  land,  or  of  any  iQte^ 
•est  therein,  and  every  lease  for  more  than  three  years,  shall  be 
recorded  in  the  recorder's  ofSce  of  the  county  where  such  land  shall 
he  situated ;  and  every  conveyance  or  lease,  not  so  recorded  in 
forty-five  days  from  the  execution  thereof,  shall  be  fraudulent  snd 
void  as  against  any  subsequent  purchaser,  lessee  or  mortgagee  in 
;good  faith  and  for  a  valuable  considei*ation.  IKS.  1876,  p.  365. 
The  mortgage  to  the  appellant,  described  in  his  complaint,  was  not 
jrecorded  in  the  recorder's  office  of  Henry  county,  until  long  after 
the  expiration  of  the  time,  then  ninety  days,  within  which  the 
statute  required  that  it  should  be  recorded. .  It  has  been  repeatedly 
•decided  by  this  court,  however,  that  the  record  of  a  conveyance, 
not  recorded  within  the  period  of  time  limited  by  the  statute,  bat 
after  the  expiration  of  that  time,  would  constitute  notice  to  all 
purchasers  after  the  conveyance  had  been  placed  upon  recori 
Meni  v.  Rathbone^  21  Ind.  454  ;  Runyan  v.  McCUllan^  24  id.  165 ; 
Trishr  v.  TrUleTf  38  id.  282 ;;  Brannon  v.  May,  42  id.  92. 

It  will  be  seen  from  our  statement  of  the  facts  of  this  case,  that 
the  appellant's  mortgage  was  recorded  in  the  proper  reoordei'i 
•office,  more  than  two  years  before  either  of  the  two  mortgages  held 
■by  the  appellee  Hoffman  had  been  executed.  It  is  not  questioned, 
therefore,  that  the  record  of  the  appellant's  mortgage  constitated 
notice  to  the  appellee  Hoffman,  at  the  time  he  took  his  said  two 
mortgages  on  the  same  real  estate  covered  by  the  appellant's  mort- 
;gage.  Such  record  of  said  mortgage,  however,  was  only  notioe» 
whether  actual  or  constructive,,  of  the  existence  and  record  of  the 
mortgage  and  of  the  contents  of  such  record.  This  proposition  ii 
so  manifestly  true  and  correct,  that  the  appellant's  counsel,  as  we 
understand  them,  do  not  call  it  in  question.  It  is  claimed,  however, 
sa  will  be  seen  from  the  second  question,  above  set  out,  of  the  ap- 
pellant's attorneys,  that  where  a  mortgage  has  been  properly  filed 
for  record  in  the  recorder's  office,  and  properly  entered  in  the  ''en- 
try book  "  of  said  office,  but  has  been  afterward,  by  mistake,  erro- 
neously recorded,  without  any  fault  of  the  mortgagee,  such  mort- 
gage would  take  priority  of  a  subsequent  bona  fide  mortgage  upon 
a  valuable  consideration,  without  notice. 

It  seems  to  us  that  the  second  question,  as  stated  by  oonnsel, 
does  not  accurately  present  the  precise  point  intended  to  be  pre- 
^nted  thereby.  The  position  of  the  appellant's  attorneys  on  the 
point  under  consideration,  if  we  correctly  understand  them,  is 
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this :  Where  a  mortgage  has  been  properly  filed  for  record,  and 
properly  entered  in  the  *'  entry  book  *'  of  the  proper  recorder's 
oiBce,  and  afterward,  by  mistake  and  withontany  fault  of  the  mort- 
gagee, has  been  erroneously  recorded,  every  subsequent  bona  fide 
pnrchaser  or  mortgagee,  for  a  valuable  consideration,  is  affected  by 
law  with  notice  of  the  actual  contents  of  the  mortgage  itself,  with- 
out regard  to  the  contents  of  the  record  of  the  mortgage.  In  sup- 
port of  this  position,  counsel  rely  upon  the  provisions  of  section  29 
of  the  act  before  referred  to,  concerning  real  property  and  the  alien- 
ation thereof,  which  section  reads  as  follows : 

"  Sic.  29.  Every  recorder  of  deeds  shall  keep  a  book,  each  page 
of  which  shall  be  divided  into  five  columns,  headed  as  follows, 
to  wit: 


Diteof 


NamM  of 
gnnton. 


NamM  of 
grantees. 


DeaoriptloB  of 
lands. 


Volume  and  paae 
where  reooraed. 


"  And  the  recorder  shall  enter  in  said  book  all  deeds  and  other 
instruments  left  with  him  to  be  recorded  ;  noting  in  the  first  col- 
umn the  day  and  hour  of  receiving  such  deed  or  instrument,  and 
the  other  particulars  in  the  appropriate  column ;  and  every  such 
deed  or  instrument  shall  be  deemed  as  recorded  at  the  time  so 
noted.''    1  B.  S.  1876,  p.  367. 

It  seems  to  us  that  this  section  of  the  statute  does  not  sustain 
the  position  of  the  appellant's  attorneys,  as  we  understand  their 
position.  It  is  true  that  under  this  section,  every  deed  or  instru- 
ment left  with  the  proper  recorder  for  record,  ^'  shall  be  deemed  as 
recorded "  at  the  day  and  hour  the  recorder  shall  enter  the  same 
in  the  ''  entry  book  "  of  such  recorder's  office.  The  record  made 
in  this  ''entry  book,"  under  the  law,  is  notice  only  of  those  mat- 
ters which  the  statute  requires  shall  be  entered  in  the  different 
columns  of  said  book.  It  is  not,  and  was  not  intended  to  be,  notice 
of  any  act,  matter  ox  thing  of  which  the  statute  does  not,  in  express 
terms,  require  an  entry  to  be  made  in  the  appropriate  column  of 
said  "entry  book."  The  entries  there  made  of  the  matters  specified 
in  the  statute  are  notice  of  those  matters,  and  no  others,  to  all 
parties  interested.  They  are  notice  of  the  existence  of  the  deed  or 
other  instrument,  of  the  exact  date  of  its  reception  for  record,  of 
the  parties  thereto,  grantors  and  grantees,  and  of  the  description 
of  the  lands  to  be  affected  thereby ;  but  the  fact  that  an  entry 
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mast  also  be  made  of  the  Tolume  and  page  where  sach  deed  or 
other  instmment  will  be  found  of  record  shows  very  clearly,  we 
think,  that  it  neyer  was  intended  that  these  entries  in  the  ^  entry 
book  "  should  be  notice  of  the  contents  of  such  deed  or  instrument 

The  appellant's  counsel,  in  support  of  their  position,  have  cited 
the  case  of  Kesshr  v.  7%0  Siaie  ex  rely  etc.,  24  Ind.  313.  That 
was  a  suit  on  the  official  bond  of  Kessler,  the  recorder  of  Tipton 
county,  to  recoTer  damages  for  an  alleged  failure  to  discharge  hit 
official  duty.  The  breach  assigned  was  that  the  recorder  had 
wholly  failed  to  record  a  certain  chattel  mortgage,  which  had  been 
left  with  him  for  record,  by  means  whereof  the  mortgagee  had  lost 
his  mortgage  debt.  The  appellee's  relator  had  judgment  below, 
and  on  appeal  to  this  court,  the  record  showing  that  the  recorder 
had  made  the  proper  entries  in  relation  to  said  mortgage,  in  the 
''entry  book''  of  his  office,  the  judgment  was  reversed.  The 
decision  was  founded  upon  said  section  29,  before  cited,  of  the  act 
concerning  real  property  and  the  alienation  thereof.  The  section 
cited  was  not  applicable  to  a  mortgage  of  chattels,  and  the  decision 
of  the  court  in  that  case  cannot  be  suistained.'  The  case  cited  is 
oyerruled. 

There  is  a  wide  and  marked  difference,  however,  between  a  case 
where  there  has  been  no  record  made  of  a  mortgage,  other  than  the 
proper  entries  in  relation  thereto,  in  the  ''  entry  book  "  of  the  proper 
office,  and  the  case  where,  as  in  the  case  at  bar,  the  mortgage  has 
been  recorded,  but  by  mistake  of  the  recorder,  and  without  any 
fault  of  the  mortgagee,  it  has  been  erroneously  recorded.  The  former 
case  is  not  presented  by  the  record  of  this  cause,  and  we  need  not 
and  do  not  decide  what  would  be  the  effect  of  the  entries  in  the 
''entry  book"  of  the  appellant's  mortgage,  if  no  other  record  of 
said  mortgage  had  been  made  in  the  proper  recorder's  office. 

In  the  entries  in  the  "  entry  book "  in  the  recorder's  office  of 
Henry  county,  in  relation  to  the  appellant's  mortgage,  reference  is 
made,  in  the  appropriate  column,  to  the  volume  and  page  where 
said  mortgage  was  recorded.  It  was  there  recorded,  by  the  recorder's 
mistake  and  without  the  appellant's  fault,  as  a  mortgage  for  five 
hundred  dollars,  instead  of  for  five  thousand  dollars  as  in  the 
original  mortgage.  There  was  nothing  in  the  entries  m  the  "entiy 
book,"  in  relation  to  said  mortgage,  to  indicate  that  it  had  been 
given  for  any  other  or  different  sum  than  the  sum  of  ^ve  hundred 
dollars,  as  expressed  in  the  record  of  said  mortgaged 
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The  record  of  the  mortgage  alone  affected  the  appellee  Hoffman 
with  notice  of  the  mortgage^  and  of  the  contents  of  snch  record. 
As  to  Hoffman,  who  was,  as  we  have  seen,  a  mortgagee  in  good 
faith  and  a  yalaable  consideration,  it  seems  clear  to  ns  that  the 
record  of  the  appellant's  mortgage  was  notice  only  to  the  extent  of 
fi?e  hundred  dollars,  the  sum  expressed  in  such  record,  and  interest 
thereon.  In  support  of  this  conclusion,  and  for  the  benefit  of  those 
who  may  wish  to  examine  them,  we  cite  in  this  connection  the  fol« 
lowing  authorities,  for  which  we  are  indebted  to  the  industry  of  the 
learned  attorneys  of  the  appellee  Hoffman:  Frost  v.  Beekman,  1 
Johns.  Ch.  288;  Beekman  t.  Frost,  18  Johns.  544;  The  New  York 
Life  Ins.  Oo.  t.  White,  17  N.Y.  469;  Jennings  v.  Wood,  20  Ohio,  261; 
BrownY,  KirkmaUy  1  Ohio  St.  116;  Sawyer  v.  Adams,  8  Vt.  172; 
Sanger  t.  Oraigue,  10  id.  555;  ImcVs  Appeal,  44  Penn.  St.  519  ; 
Speer  t.  Evans,  47  id.  141 ;  Schell  t.  Stein,  76  id.  398;  Miller  t. 
Bradford,  12  Iowa,  14;  Barney  t.  McCarty,  15  id.  510;  Lolly  t. 
BoUand,  1  Swan,  396;  Shepherd  y.  Burkhalter,  13  Qa.  443;  (Tham- 
berlain  t.  BeU,  7  Gal.  292;  Barnard  y.  Campau,  29  Mich.  162; 
Terrell  t.  Andrew  County,  44  Mo.  309;  Brydon  y.  Campbell,  40  Md. 
331. 

3.  The  third  question  stated  by  the  appellant's  counsel  as  inyolyed 
in  the  record  of  this  cause,  was  this :  '^  Was  the  actual  knowledge 
that  the  mortgage  was  indexed  as  one  for  $5,000  sufficient  to  put 
the  subsequent  mortgagee  on  inquiry,  and  charge  him  with  notice 
of  the  mistake  in  the  record  and  of  the  true  amount  of  the  mort- 
gage." 

We  haye  two  statutes  in  this  State  which  proyide  for  indexes  to  the 
records  of  the  recorder's  office  in  each  county.  In  section  1  of  aa 
act  authorizing  recorders  to  make  out  complete  or  general  indexes,, 
etc.,  approyed  February  16th,  1852,  it  is  proyided  that  ''such 
index  shall  be  double,  giying  the  name  of  each  grantor  and  grantee 
alphabetically,  a  concise  description  of  the  premises,  the  date  of 
the  deed,  together  with  the  number  or  letter  of  the  book,  and  the 
page  in  which  each  deed  is  recorded."    IRS.  187G,  p.  757. 

In  section  3  of  ''An  act  to  proyide  for  the  election,  and  prescrib- 
ing certain  duties  of  recorder,"  approyed  May  3l8t,  1852,  it  is  pro- 
Tided  that  the  recorder  shall  make  a  complete  index  of  all  the 
instruments  recorded,  for  each  yolnmo,  which  should  contain 
^The  name  of  each  grantor,  promisor  or  coyenantor  in  alphabetical 
eider  referring  to  the  proper  grantee,  promisee  or  coyenantee,  and 
Vol.  XXX  —  33 
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also  the  name  of  each  grantee,  promisee  or  coTenantee  in  the  sune 
order,  referring  to  the  proper  grantor,  promisor  or  oorenantor.'' 
1  R.  S.  1876,  p.  759. 

It  will  be  seen  from  these  provisions,  that  the  recorder  is  not 
required  by  law  to  note  in  any  indexes  the  amount  of  any  mortigage 
recorded  in  his  office  Therefore,  it  seems  to  us  that  a  memorui- 
dum  of  the  amount  of  a  mortgage,  made  by  a  recorder  in  any  index 
of  his  office,  is  not  notice,  actual  or  constructiTe,  of  any  matter 
which  other  persons  are  bound  to  take  notice  of.  The  object  of  sd 
index  to  records  is  to  point  out  the  book  and  page  in  which  a  pa^ 
ticular  record  may  be  found ;  and  if  a  person  should  find  thst 
there  was  a  discrepancy  or  variance  between  the  index  to  the  record 
and  the  record  itself,  as  to  a  matter  which  the  record  was  obliged 
to  contain,  and  the  index  was  not  required  to  contain,  we  think  that 
he  might  well  and  reasonably  conclude  that  the  record  was  right 
and  the  index  was  wrong,  without  any  further  inquiry.  Such  dis- 
crepancy or  variance  would  certainly  not  be  sufficient  to  charge  a 
subsequent  mortgagee  in  good  faith  and  for  a  valuable  consider- 
ation with  notice  that  the  index  was  right  and  the  record  was 
wrong,  or  of  the  true  amount  of  the  mortgage. 

What  we  have  hitherto  said  in  this  opinion  disposes  of  all  the 
errors  assigned  by  the  appellant,  which  call  in  question  the  docia- 
ions  of  the  Circuit  Court  on  the  pleadings.  There  was  no  err6r  io 
any  of  those  decisions.  The  fact  that  the  appellant's  mortgage  was 
entitled  to  priority  over  the  mortgages  of  the  appellee  Hoffman, 
to  the  extent  of  the  amount  shown  in  and  by  the  record  of  the  ap- 
pellant's mortgage,  was  a  fact  recognized  by  said  appellee  in  hia 
pleadings,  and  acted  upon  by  the  court  in  its  decisions,  both  in 
overruling  the  appellant's  demurrers  to  the  appellee's  answers  and 
cross-complaint,  and  in  sustaining  appellee's  demurrers  to  the  ap- 
pellant's replies. 

We  think  it  is  unnecessary  for  us  to  set  out  even  the  substance  of 
any  of  these  pleadings.  They  were  intended  to,  and  did,  fairiy 
present  the  precise  questions  which  have  been  fully  considered  in 
this  opinion. 

Under  the  alleged  error  of  the  Circuit  Court  in  overruling  the 
motion  for  a  new  trial,  the  counsel  of  the  appellee  Hoffman  have 
briefly  discussed  iii  argument  several  alleged  errors  of  law  occurring 
at  the  trial,  in  the  introduction  of  evidence  and  in  giving  and  refna- 
ing  to  give  certain  instructions  to  the  jury  trying  the  cause.    We 
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bave  carefally  exsmiDed  and  considered  each  and  all  of  these 
alleged  enonof  law,  and  have  been  led  to- the  condasion  that  none 
of  them  are  well  assigned,  or  available  to  the  appellant  for  a  reversal 
of  the  judgment  below. 

After  a  careful  and  thorough  examination  of  the  record  of  this 
action  and  upon  full  consideration  of  the  able  and  exhaustive  briefs 
of  the  learned  counsel  of  the  respective  parties,  it  has  seemed  clear 
to  ns  ''  that  the  merits  of  the  cause  have  been  fairly  tried  and  deter^ 
mined  in  the  court  below/* 

In  such  a  case  the  statute  forbids  that  the  ''  judgment  be  stayed 
or  reTened,  in  whole  or  in  part''    2  R.  &  1876,  p.  246,  §  580. 

The  judgment  is  affirmed  at  the  costs  of  the  appellant 

Fotition  for  a  rehearing  overruled. 

JudgmmU  affirmeim 
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(74  N.  T.  68^ 
Bemawd  of  eaiue — eorparation  —  affidavit  ^-ItonA, 

A  oorporation  of  another  State  saed  here  maj  remove  the  eanae  into  tlie  M 
eral  court,  and  its  authorized  agent  maj  make  the  requisite  affidavit* 

On  petition  for  removal  of  a  cause  to  the  Federal  court,  the  State  oooft  mvf 
determine  whether  the  hond  is  **good  and  sufficient,"  but  cannot  Arliit» 
rily  reject  one  good  in  form ;  and  technical  objections  to  the  affidavit  m«^ 
be  taken  when  the  affidavit  is  read  below,  or  are  deemed  waived. 

ACTION  on  a  fire  insurance  policy.    The  opinion  states  tbebeU 
The  plaintiff  had  judgment  below. 

W.  F.  Cogswell,  for  appellant 

Daniel  Pratt,  for  respondent,  cited  IT.  S.  R.  S.  118 ;  Bowmr- 
Chase,  7  Blatchf.  255  ;  Oetiy  y.  BiTisse,  49  N.  Y.  385  ;  B.  o.,  10  Am. 
Bep.  379  ;  Bisley  y.  Brown,  67  id.  160  ;  Roberts  t.  Cantngton,  % 
Hall,  6jO  ;  Bell  y.  Lye.  Ins.  Co.,  3  Hnn,  410 ;  Hodden  y.  Pvtnm 
F.  Ins.  Co.,  46  N.  Y.  1 ;  Cooke  t.  State  Nat.  Bh.,  53  id.  96 ;  s.a> 
11  Am.  Bep.  667  ;  Laws  1869,  ch.  133,  p.  241. 

Earl,  J.  This  action  was  commenced  by  the  plaintiff  iguix' 
the  defendant,  an  Ohio  corporation,  to  recover  upon  a  fire  policj* 


*  See  oontfxi,  HoAoim  v.  MiM6h»Ur  A  Lawrence  S,  B.  Oik  au  lfasi.?!9l  If  As* 
0;  QuCflletf  v.  OenL  PactM B.  B.  On.  (11  Nev.  860),  Zl  Am.  Bep.  7S7. 
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Ife  was  claimed  upon  the  trial  that  this  caase  had  been  remored 
into  the  United  States  Circnit  Conrt,  under  the  act  of  Congress 
approTed  March  2,  1867  (14  IT.  S.  Statutes  at  Large,  558),  and  this 
claim  must  be  first  examined.  That  act  provides  that  when  an 
action  is  brought  in  any  State  court  '^  in  which  there  is  a  contro- 
TerBj  between  a  citizen  of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State,  and  the  matter  in  dispute  exceeds 
the  sum  of  $500,  exclusive  of  costs,  such  citizen  of  another  State, 
whether  he  be  plaintiff  or  defendant,  if  he  will  make  and  file,  in 
laeh  State  court,  an  affidavit  stating  that  he  has  reason  to  and  does 
beUeve,  that  from  prejudice  or  local  influence,  he  will  not  be  able 
to  obtain  justice  in  such  State  court,  may,  at  any  time  before  the 
final  hearing  or  trial  of  the  suit,  file  a  potition  in  such  State  court 
for  the  removal  of  the  suit  into  the  next  Circuit  Court  of  the 
TTnited  States  to  be  held  in  the  district  where  the  suit  is  pending, 
and  offer  good  and  sufficient  surety  for  his  entering  in  such  court, 
on  the  first  day  of  its  session,  copies  of  all  process,  etc.,  and  it  shall 
be  thereupon  the  duty  of  the  State  court  to  accept  the  surety  and 
proceed  no  further  in  the  suit.'' 

Under  that  act,  before  the  answer  was  served  in  this  action,  the 
defendant  filed  a  petition  setting  forth  the  facts  required  by  the 
act  and  praying  for  a  removal  of  the  cause  into  the  United  States 
Circuit  Court.  The  petition  was  signed  in  the  name  of  the  com- 
pany by  the  president  and  he  verified  it.  At  the  same  time  there 
vas  filed  the  affidavit  of  the  president  of  the  company,  stating  that 
"he  has  reason  to  believe,  and  does  believe  that  from  prejudice 
and  local  influence  said  company  will  not  be  able  to  obtain  justice 
m  this  court.''  There  was  also  filed  a  bond,  signed  by  the  defend- 
ant  and  one  Cramer,  to  the  purport  and  effect  required  by  the  act 

Upon  the  petition,  affidavit,  and  bond,  the  defendant  moved, 
upon  notice  to  the  plaintiff  at  special  term  of  the  Supreme  Court, 
for  the  removal  of  the  cause,  and  the  motion  was  denied.  It  does 
not  appear  upon  what  ground  the  plaintiff  objected  to  the  removal 
nor  upon  what  ground  it  was  denied  by  the  court 

The  defendant  set  up  in  his  answer  and  insisted  upon  the  trial 
that  the  cause  had  been  removed,  and  that  the  court  had  thus  lost 
jurisdiction  of  the  action.  But  the  court  retained  jurisdiction,  and 
proceeded  in  the  action  to  judgment  Upon  appeal  to  the  Oeneral 
Term  by  the  defendant,  the  jurisdiction  of  the  Supreme  Court  was 
maintained  upon  the  sole  ground  that  the  act  of  1867  did  not  ap- 
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ply  to  the  case  of  a  corporation  asking  for  the  removal  of  a  cauae, 
for  the  reason  that  a  corporation  could  not  make  an  affidayit  u 
required  by  that  act 

It  is  not  questioned  that  the  defendant,  although  a  corporation, 
was  a  citizen  of  the  State  of  Ohio.  But  the  claim  is  that  the  stat- 
ute requires  the  affidavit  to  be  made  by  the  party,  and  as  a  corpo- 
ration cannot  make  an  affidavit,  it  cannot  have  the  benefit  of  the 
statute.  It  is  true,  that  literally  speaking,  a  corporation  cannot 
believe,  nor  have  motives  or  knowledge.  Yet  a  corporation  can 
legally  entertain  malice,  be  guilty  of  fraud,  libel  and  other  torts. 
Notice  to  its  managing  agents  is  notice  to  it ;  and  their  motives 
and  knowledge  and  belief  may  be  attributed  to  it  We  do  not 
think  there  was  any  purpose  in  the  phraseology  used  to  exdodd 
corporations  from  the  benefit  of  the  act  A  corporation  conld 
make  the  required  affidavit,  as  it  would  do  any  other  act,  by  its 
authorized  agent,  and  this  view  is  sanctioned  by  respectable  aa- 
thority.  Insurance  Company  v.  Dunn,  19  Wsdl.  214;  Fdrmeri 
Loan,  etc.,  Company  v.  Maquillan,  3  Dill.  379  ;  MinneU  v.  MU' 
waukee  and  St.  Paul  Railway  Co.,  id.  460 ;  Shaft  v.  Fhmnixintur* 
ance  Co.,  67  N.  T.  544 ;  s.  c,  23  Am.  Bep.  138. 

The  case  of  Cooke  v.  StcUe  National  Bank,  52  N.  Y.  96 ;  &  c.» 
11  Am.  Bep,  667,  was  relied  upon  by  the  court  at  General  Term  for 
its  decision,  and  in  form  it  was  held  in  that  case  that  a  oorporation 
could  not  make  the  affidavit  required  by  the  act  of  1867,  and  henca 
could  not  avail  itself  of  the  benefit  of  that  act  But  that  decision, 
as  will  be  seen  by  the  language  used,  was  merely /^o/onna,  to  facil- 
itate the  final  disposition  of  that  case,  and  it  was  not  intended  to 
lay  down  a  rule  which  would  govern  other  cases. 

But  further  objections  to  the  removal  of  the  cause  are  now  made 
which  do  not  appear  to  have  been  made  at  an  earlier  stage  of  the 
case.  It  is  said  that  the  court  at  Special  Term  had  the  right  to 
deny  the  petition  for  the  removal  on  account  of  the  insufficiency 
of  the  bond.  But  the  bond  is  sufficient  in  form.  It  is  a  joint  obli- 
gation, and  is  signed  by  one  surety  who  is  a  resident  of  the  State. 
The  statute  does  not  prescribe  the  form  in  which  the  security  aball 
be  given,  nor  the  amount  thereof,  except  that  the  same  shall  **  be 
good  and  sufficient''  The  court  to  which  it  is  presented  obvionsly 
must  determine  whether  the  security  tendered  is  ''good  andsnffi* 
cient."  It  could  doubtless  require  that  the  bond  should  be  joint 
and  several ;  it  could  determine  the  amount  thereof,  and  it  conld 
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reqaire  more  than  oue  surety  if  one  were  insufficient,  and  it  could 
require  the  sureties  to  justify.  But  it  could  not  arbitrarily  reject 
the  bond  tendered  without  specifying  any  cause.  An  orderly  ad- 
ministration  of  justice  requires  that  the  defects  should  be  pointed 
out,  so  that  they  could  be  remedied,  and  so  it  has  been  said  in 
decided  cases.  Taylor  v.  Shew,  54  N.  Y.  76;  Fisk  v.  Union  Pacific 
R.  R.  0(K,  6  Blatchf.  362,  380;  Botoen  v.  (Those,  7  id.  255.  This 
bond  is  sufficient  in  form  and  substance.  Upon  its  face  it  is  a 
precise  compliance  with  the  act,  and  in  the  absence  of  any  specifica- 
tion to  that  effect,  we  cannot  assume  that  the  denial  of  the  petition 
for  the  removal  was  on  account  of  any  insufficiency  of  the  bond. 

The  petition  and  affidavit  contain  all  the  facts  which  the  statute 
requires  to  be  stated  therein;  but  it  is  now  objected  that  the  affi- 
davit which  was  made  in  the  State  of  Ohio  was  not  properly  certi- 
fied as  required  by  chapter  133  of  the  Laws  of  1869,  so  as  to  author- 
in  it  to  be  read  upon  the  motion  at  Special  Term.  It  is  clear  that 
it  was  not  properly  certified  under  the  last-named  act.  But  this 
again  is  an  objection  which  should  have  been  taken  at  the  time  the 
affidavit  was  read,  and  if  not  then  taken  it  was  waived.  We  cannot 
assume  that  it  was  then  taken.  There  is  nothing  showing  that  it 
was^  or  that  the  motion  for  removal  was  denied  on  that  ground. 
The  order  denying  the  motion  recites  that  the  papers  upon  which 
the  motion  was  based  were  read,  and  those  papers  included  the  affi- 
davit If  the  affidavit  had  been  objected  to  and  rejected  as  insuffi- 
ciently certified,  it  would  not  have  been  read.  It  was  in  form  and 
substance  all  that  the  act  of  Congress  required,  and  if  there  was  a 
defect  in  the  certification  of  the  same  under  the  State  law,  so  that 
it  could  not  be  read,  such  defect  could  be  and  was  by  silence 
waived.  The  affidavit  was  not  rejected,  but  was  read,  and  yet  the 
petition  was  denied. 

It  is  quite  obvious  that  the  removal  was  denied  upon  the  sole 
gronnd  that  a  corporation  could  not  have  the  benefit  of  the  act  of 
Congress.  For  reasons  above  stated  that  ground  is  not  a  valid  one. 
The  act  of  Congress  therefore  having  been  complied  with,  the  cause 
was  removed,  and  the  Supreme  Court  had  no  jurisdiction  thereafter 
to  proceed  further  in  the  action. 

The  judgment  must,  therefore,  be  reversed,  with  costs  to  the  de» 
fendant  subsequent  to  its  appearance  in  this  action. 

AH  conear,  except  Ohuboh,  0.  J.,  and  Miller,  J.,  not  voting. 

Judgment  reversed. 
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LoUery  —  *'  pla/ying  poUoif," 

The  porchaoe  of  a  namber  which,  if  drawn,  will  entitle  the  holder  to  a  kigt 
flom  of  monej,  ia  the  purchase  of  an  intereet  or  share  In  a  loUeiy*  wlihin 
the  meaning  of  the  statute.* 

ACTION  to  recover  money  under  a  statute  against  lotteries.  The 
opinion  states  the  facts.    The  plaintiff  had  judgment 

Samvsl  Handy  for  appellant 

E.  H.  Benn,  for  respondent. 

Church,  C.  J.  This  is  an  action  to  recover  money  under  the 
following  statute  against  lotteries:  *'  Any  person  who  shall  pnr- 
chase  any  share,  interest,  ticket,  certificate  of  any  share  or  interest 
or  part  of  a  ticket,  or  any  paper  or  instrument  purporting  to  be  s 
ticket,  or  share  or  interest  in  any  ticket,  or  in  any  portion  of  any 
illegal  lottery,  may  sue  for  and  recover  double  the  sum  of  money, 
and  double  the  value  of  any  goods  or  things  in  action  which  he 
may  have  paid  or  delivered  in  consideration  of  such  purchase,  with 
double  costs  of  suit"    1  R.  S.  667,  §  32. 

The  only  evidence  in  the  case  was  that  of  the  plaintiff  himeeU. 
He  testified  that  he  paid  to  the  defendant,  at  different  times,  sami 
amounting  to  |d,601.0S  for  tickets  in  a  Kentucky  lotteiyand  in 
^'  playing  policy,"  as  it  is  called.  He  stated  that  the  most  of  it  wu 
paid  in  playing  policy;  that  ne  purchased  some  tickets,  but  wu 
only  able  to  specify  one  ticket,  upon  which  he  drew  a  prize  of  t34. 
The  mode  of  "playing  policy**  was  described  by  the  plaintiff  •« 
follows:  ''I  selected  certain  numbers,  and  handed  those  numben 
into  the  office  then,  and  if  those  numbers  came  out  in  the  drawing, 
why  I  made  money;  if  they  did  not  I  lost.  I  might  take  foor 
numbers,  according  to  the  style  of  playing  —  gigs  and  horses  and 
saddles.  *  *  *  [  merely  handed  the  numbers  in  with  my 
money,  and  after  the  official  drawing  was  announced,  I  might  go 
the  same  night  or  next  morning,  and  if  I  found  my  numbers  came 
out  I  claimed  my  money.    I  looked  at  the  official  list,  and  then 

*  See  note,  28  Am.  Itep.  441. 
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compared  the  official  list  with  my  memorandum.  I  uuiversallj 
played  in  the  Kentucky  lottery,  haying  more  confidence  in  that.''' 
A  nddle  repreeented  two,  a  gig  three,  and  a  horse  four  numbers. 

The  court  charged  the  jury  that  the  plaintiff  was  of  course 
entitled  to  recoTer  for  any  ticket  or  part  of  a  ticket  which  he  pur- 
ehased  in  the  Kentucky  lottery.  The  court  also  charged  that 
''playing  policy'*  was  the  purchase  of  an  interest  in  a  lottery,  and 
that  the  plaintiff  was  entitled  to  recover  for  what  he  had  paid  in 
that  manner  also,  and  it  was  left  to  the  jury  to  find  the  amount. 
The  jury  rendered  a  verdict  for  tl,422.76. 

The  exception  was  to  the  latter  part  of  the  charge  in  reference 
to  the  policy,  without  specifying  what  particular  part  was  intended 
to  be  excepted  to.  The  Oeneral  Term  held  that  the  exception  was 
too  general  and  was  not  strictly  available.  The  rule  requires  pre- 
dfliou  in  making  exceptions  to  avoid  mistakes  and  misrepresenta- 
tions, and  if  several  propositions  are  included  in  one  exception,  and 
either  of  them  is  correct,  the  exception  is  not  available.  But  I 
think  it  would  be  too  rigorous  a  construction  to  apply  it  in  this 
case.  That  portion  of  the  charge  contained  substantially  but  one 
proposition,  which  has  been  stated,  and  the  exception  is  sufficiently 
specific  to  point  to  that  proposition.  The  statute  permits  a 
recovery  of  double  the  sum  paid,  and  although  the  recovery  was 
less  than  half  that  sum,  I  do  not  think  the  evidence  would  warrant 
the  recovery  obtained  for  tickets  sold  without  including  a  portion 
of  the  amount  paid  in  'Splaying  policy/'  and  as  the  charge  permit- 
ted a  recovery  for  that,  the  presumption  is  that  it  was  included;  at 
all  events  we  cannot  say  that  it  was  not. 

The  question  is  therefore  presented  whether  the  '^ policy"  trans- 
actions were  within  the  stattite.  The  statute  is  very  broad  and 
comprehensive.  It  will  be  observed  that  it  is  not  confined  to  a  sale 
of  tickets  or  parts  of  tickets,  but  includes  the  sale  of  any  share  or 
irUeresi  in  any  illegal  lottery.  Section  26  of  the  same  stat- 
ute declares  that  ''every  lottery,  game  or  device  of  chance  in  the 
nature  of  a  lottery,  other  than  such  as  have  been  authorized  by 
law,  shall  be  deemed  unlawful."  This  statute  evidently  intended 
to  treat  every  game  or  device  of  chance,  in  the  nature  of  a  lottery, 
as  a  lottery,  and  the  use  of  that  word  would  include  all  its  relatives 
specified  in  the  description.  The  word  "  lottery  "  has  no  technical 
legal  meaning.  It  must  be  construed  in  the  popular  sense,  and 
with  a  view  of  remedying  the  mischief  intended  to  be  prevented. 
YoL.  XXX  — 84 
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It  is  defined  by  Webster,  ^^a  scheme  for  the  distribntion  of  prizet 
by  chance,  or  the  distribution  itself/'  and  he  defines  'Mot"  u 
*'  that  which  causes,  falls  or  happens;  that  which  in  human  speech 
is  called  chance,  fortune,  hazard,'*  and  ''to  draw  lots"  is  ''to 
determine  an  event  by  drawing  one  thing  from  a  number,  whose 
marks  are  concealed  from  the  drawer,  and  thus  determining  an 
event."  Worcester  defines  *'  lottery"  as  " a  hazard  in  which  sams 
are  ventured  for  a  chance  of  obtaining  a  greater  value."  The  Ian* 
guage  of  FoLOBR,  J.,  in  Ilutt  v.  Ruggles^  56  N.  Y.  424,  may  \» 
adopted  as  a  result  of  the  accepted  definitions.  "Where  a  pecuniary 
consideration  is  paid,  and  it  is  determined  by  lot  or  chance,  accord- 
ing to  some  scheme  held  out  by  the  public^  what  and  how  much  he 
who  pays  the  money  is  to  have  for  it,  that  is  a  lottery." 

Conceding  that  in  this  case  the  interest  purchased  was  not  an 
interest  in  the  Kentucky  lottery  (which  is  not  clear),  that  wonU 
not,  it  seems  to  me,  change  the  substantial  nature  of  the  trans* 
action.  For  a  small  sum  the  plaintiff  was  entitled  to  a  much  larger 
sum,  depending  upon  the  result  of  the  drawing  of  the  Kentucky 
lottery.  Whether  that  sum  came  from  the  Kentucky  institution,  or 
flrom  the  defendant,  or  anyone  else,  was  immaterial.  If  the  draw- 
ing in  the  Kentucky  lottery  was  adopted  as  the  wheel  of  fortane, 
although  the  prizes  were  furnished  by  others,  the  character  of  the 
transaction  was  not  changed.  It  is  not  necessary  that  there  should 
be  an  organized  institution,  or  that  the  scheme  should  be  called  a 
lottery.  If  the  defendant  had  set  up  a  wheel  of  his  own,  and  sold 
numbers  which  if  drawn  would  represent  prizes,  he  would  ha?e  had 
a  lottery,  and  whoever  purchased  numbers  which  were  to  be  drawn 
would  purchase  and  have  an  interest  in  that  lottery.  Is  the  cir- 
cumstance that  the  Kentucky  drawing  was  adopted  material  in 
determining  the  character  of  the  act  done  ?  Was  it  not  at  least  a 
game  or  device  in  the  nature  of  a  lottery  ?  It  was  a  practice  which 
is  within  the  very  mischief  and  evil  intended  to  be  remedied.  It 
matters  not  by  what  name  it  is  called,  or  what  terms  are  used.  It 
has  all  the  essential  features  of  a  lottery,  and  should  be  so  constraed. 
It  has  been  well  said  that  *'  theofiSceof  the  judge  is  to  make  snch 
construction  as  will  suppress  the  mischief  and  advance  the  remedy, 
and  to  suppress  all  evasions  for  the  continuance  of  the  mischief." 
Magdalen  College  case,  6  Coke,  125-134. 

It  is  said  that  the  transaction  is  a  wager  or  bet  that  certain  nam* 
bers  will  draw,  and  is  therefore  not  a  lottery.     This  does  not  follow. 
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Syeiy  lottery  has  the  characteristics  of  a  wager  or  bet,  althoagh 
every  wager  is  not  a  lottery.  A  lottery,  game  or  deyice  in  the  nature 
of  a  lottery  is  not  excluded  from  the  operation  of  the  statute  be- 
cause it  also  partakes  of  the  nature  of  a  wager. 

The  courts  hare  uniformly  looked  beyond  the  mere  form  or  de- 
vice of  the  transaction  aud  sought  out  and  suppressed  the  substance 
itself.  Owfrs  of  Alms-house  v.  American  Art  Union^  7  N.  Y.  228 ;. 
HuU  T.  Buggies,  56  id.  4^. 

It  is  claimed  that  the  act  of  1851  (ch.  504)  is  a  legislative  con- 
struction that  ''policy''  is  not  a  lottery.  This  act  makes  it  a 
criminal  offense  for  selling  lottery  policies,  or  any  writing  in  tho 
nature  of  "  bet,  wager,  or  insurance  upon  the  drawing  or  drawn 
numbers  of  any  public  or  private  lottery."  It  may  be  that  the  de- 
fendant was  liable  under  this  statute,  fdthough  in  fact  no  policy  or 
writing  of  any  kind  was  issued  or  delivered,  but  I  am  at  a  loss  U> 
see  upon  what  principle  this  act  can  be  held  to  limit  or  restrict  the 
meaning  of  the  word  *^  lottery  "  in  the  section  under  which  this  action 
was  brought.  The  particular  acts  which  the  defendant  may  haro 
done  in  pursuing  the  lottery  business  are  perhaps  described  with 
more  precision  than  in  the  section  in  controversy  ;  but  this  cannot 
impair  the  meaning  of  the  section  as  it  stands.  That  section  i& 
/general,  but  very  comprehensive,  and  although  the  particular  de- 
vice adopted  by  the  defendant  may  not  then  have  been  practiced, 
yet  if  its  comprehensive  terms  embraced  it,  the  subsequent  passage 
of  an  act  making  such  device  criminal  cannot  affect  its  provisions^ 
There  is  no  authority  for  holding  that  a  criminal  remedy  by  one 
act  supersedes  another  act  giving  a  civil  remedy.  People  v.  Safford, 
5  Den.  1 12.  To  adopt  the  construction  claimed  would  tend  to  open 
the  lottery  business,  with  all  its  evil  consequences,  and  no  court 
would  be  justified  in  holding  that  such  devices  were  not  within  the 
terms  of  this  statute.    The  veil  is  too  thin  and  unsubstantial. 

The  point  that  the  tickets  must  be  produced  was  decided  in 
Qrover  r.  Morris,  73  N.  Y.  473,  against  the  defendant.     * 

The  judgment  must  be  affirmed. 

An  ooncnr,  exoept  ALLBJr,  J.,  absent ;  Rapaxlo,  J.,  not  voting. 

Judgment  affirmed. 
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Parkinson  v.  Shbrman. 

a4  N.  T.  88.) 

JDeed — aimmption  of  mortgage  —  sttopp^  —  eHMm, 

One  who  takes  a  deed,  assaming  to  pay  a  parchaae-monej  mortgage  eziatingoB 
the  granted  premises  as  part  of  the  consideration,  cannot  dispute  the  Taliditj 
or  consideration  of  the  mortgage ;  and  cannot  set  np  fallnre  of  title  ontil 
actual  eyiction  or  surrender  to  a  paramount  title.* 

SUIT  for  foreclosure  of  a  real  mortgage.     The  opinion  states  the 
facts  sufBcientlj. 

Francis  Bt/me,  for  appellant.  Upon  the  ground  of  fraud  or 
mutual  mistake,  the  contract  of  sale,  bond,  mortgage  and  all  cod* 
Teyances  should  be  declared  void  and  cancelled.  1  Story's  £q.  Jar. 
(12th  ed.),  §§  140, 141,  142,  143, 144 ;  Bingham  v.  Bingham,  1  Vee. 
(Denio)  127;  8iapleto7i  v.  Scott,  11  id.  425;  Hitchcock  v.  Oiddingi, 
A  Price,  135;  Fulton* 8  Executors  v.  RooseveU,  6  Johns.  Ch.  174; 
Roosevelt  v.  Fulton,  2  Cow.  129;  Champlin  v.  Lay  tin,  1  13dw.  Ch. 
471;  (affirmed,  6  Pai.  189,  and  in  Court  of  Errors);  Denton'^. 
Morris,  2  Edw.  Ch.  37;  Morse  v.  Elmendorf,  11  Pai.  277;  MartiM 
T.  McComiich,  4  Seld.  331 ;  Taylor  v.  Fleet,  etc.,  4  Barb.  96;  But- 
well  Y.  Jackson,  5  Seld.  535  ;  Kingston  Bank  v.  Elting,  40  N.  T. 
591;  Tliomas  t.  Barton^  48  id.  193;  In  Matter  of  Applicatum  9} 
Mary  E,  Price,  67  id.  231;  Bennet  t.  Judson,  21  id.  238. 

Jf .  T.  B.  Millikeh,  for  respondent. 

Miller,  J.  The  defendant  purchased  the  premises  described  in 
ihe  mortgage  of  one  Jacobson,  having  agreed  to  assume  the  pay- 
ment of  the  mortgage  now  sought  to  be  foreclosed;  and  judgment 
is  claimed  against  her  for  any  deficiency  which  may  arise  upon  the 
foreclosure  sale.  The  answer  of  the  defendant,  which  has  been 
stricken  out,  sets  up  as  a  defense  that  Jacobson  obtained  a  conveyance 
of  the  premises  by  means  of  proceedings  to  sell  the  real  estate  of 
an  infant,  who,  it  was  alleged,  was  the  owner  of  the  premises  by 
reason  of  the  death  of  his  father,  sufficient  proof  being  given  to 
establish  such  death.     It  is  alleged  by  said  answer  that  the  father 

^  See  note,  28  Am.  Rep.  600. 
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of  the  infant  was  alive  when  the  order  of  sale  was  made;  thai 
no  oonTeyanoe  of  his  interest  was  erer  executed,  and  that  the  title* 
siill  remains  in  him. 

There  is  no  doubt  that  the  intention  of  the  court  was  to  authorize* 
the  sale  of  the  premisesy  as  the  property  of  the  infant.  It  was  the 
belief  of  all  the  parties  that  such  infant  was  the  owner  thereof,  and 
that  the  purchaser  acquired  title  by  the  conyeyance  of  the  special 
guardian  to  him. 

The  facts  alleged  in  the  answer  establish  beyond  any  question^ 
that  there  was  a  failure  of  title  in  the  infant,  and  that  the- 
conyeyance  was  made  under  a  mistake  as  to  the  death  of  the  father.. 
The  whole  proceeding  for  the  sale  of  the  property  was  founded 
npon  the  fact  sworn  to  in  the  petition  by  the  petitioner,  and  as  a 
witness  upon  the  reference,  that  her  husband  and  the  father  of  the^ 
infant  was  dead.  The  answer  does  not  aver  any  eyiction  or  dis- 
turbance of  the  defendant's  possession  of  the  premises,  nor  does  it 
appear  from  the  pleadings  that  she  was  in  possession.  The  pre- 
somption,  however,  is  from  the  fact  that  the  defendant  received  & 
conveyance,  that  she  took  possession  of  the  land,  and  continues  to 
possess  and  enjoy  the  same.  The  qnestion  then  arises  whether  th& 
portion  of  the  defendant's  answer  which  was  stricken  out  presents 
any  defense  to  the  plaintiff's  action.  The  rights  of  the  defendant 
under  such  a  state  of  facts  are,  we  think,  well  settled  by  judicial 
adjudications.  It  is  held  that  where  a  grantee  of  mortgaged  premi« 
ses  takes  a  deed  of  the  same  subject  to  the  mortgage,  and  thereby 
assumes  to  pay  the  mortgage,  he  is  estopped  from  contesting  the 
consideration  and  validity  of  the  mortgage.  Freeman  y.  AiM^  44 
N.  T.  50;  Thorpe.  Keokuk  Coal  Co.,  AS  id.  253;  Riiter  y. Phillips, 
S3  id.  586;  ShadboU  v.  Basselt,  1  Lans.  121.  The  general  rule  is» 
that  there  must  be  an  eviction  before  any  relief  can  be  granted,  on 
the  ground  of  a  failure  of  title  or  consideration.  So  long  as  he  re* 
mains  in  the  peacefnl  and  quiet  possession  of  the  premises,  or  until 
he  surrenders  possession  of  the  same  to  a  paramount  title,  the  mort* 
gagor,  or  the  purchaser  who  assumes  the  payment  of  the  mortgage, 
has  no  defense  to  the  same.  His  only  remedy  is  at  law  on  the 
covenants  in  the  deed.  Abbott  v.  Allen,  2  Johns.  Ch.  519;  7  Am. 
Dec  554;  Bumpus  v.  Plainer,  1  id.  213;  Ourtiss  y.Bush,  39  Barb.. 
661. 

As  was  said  in  Abbott  v.  Allen,  supra,  by  Ohancellor  Kent  : 
'*  It  would  lead  to  the  greatest  inconvenience,  and  perhaps  abuse^ 
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if  a  purchaser  in  the  actual  enjoyment  of  land,  and  when  no  third 
person  asserts,  or  takes  any  measures  to  assert,  a  hostile  claim  can 
be  permitted,  on  suggestion  of  a  defect  or  failure  of  title,  and  on 
the  principle  of  quia  timet,  to  stop  the  payment  of  the  purchase- 
money,  and  of  all  proceedings  at  law  to  recoYer  it."  It  does  not 
change  the  principle  because  the  person  affected  may  be  liable  as 
mortgagee  for  a  deficiency  arising  upon  a  sale  of  the  premises. 
Edwards  t.  Bodins,  26  Wend.  109,  114.  If  he  has  no  covenants, 
he  has  no  remedy.  Thorp  v.  Keokuk  Coal  Co^  48  N.  Y.  266.  And 
6Ten  in  an  action  on  the  coyenant  there  must  be  an  eviction  or  an 
actual  ouster  by  a  paramount  lawful  title.  Waldron  v.  McCarty^  3 
Johns.  471 ;  Kerr  v.  Shaw,  13  id.  236 ;  Siiners  v.  SaUtUy  3  Den. 
214  ;  St,  John  v.  Palmer,  5  Hill,  699.  The  principles  to  which  we 
have  referred  fully  establish  the  doctrine  that  the  answer  of  the 
defendant,  which  is  the  subject  of  consideration,  had  no  relevancj 
to  the  case,  and  the  defense  set  up  thereby  was  frivolous  and  with- 
out point  It  follows,  therefore,  that  it  was  properly  stricken  out 
by  the  court.  So  much  of  the  answer  as  alleged  that  the  land  was 
mortgaged  to  plaintiff,  '^  as  special  guardian,''  is  immaterial  and 
irrelevant,  and  could  not  in  any  way  affect  the  decision  of  the  case, 
or  the  rights  of  the  parties.  Nor  is  it  important  to  consider 
whether  the  deed  to  the  defendant  contained  covenants  for  a  breach 
ot  which  an  action  would  lie ;  for  if  the  conveyance  contained  no 
covenants,  the  grantee  was  in  fault  in  taking  the  same  withonfcany 
6nch  protection,  and  cannot  complain  that  no  remedy  exists  at  law. 
Within  the  rules  laid  down  in  the  authorities  cited,  it  matters  not 
that  the  infant  had  no  title  so  long  as  the  defendant  had  not  been 
evicted  from  the  premises. 

It  is  said  that  the  appellant,  having  assumed  payment  of  the 
mortgage  debt,  is  to  be  considered  as  the  principal  debtor,  as  respects 
her  covenant  with  her  grantee,  and  subrogated  to  the  rights  which 
be  had  arising  out  of  the  contract  of  purchase.  Assuming  that 
the  appellant  is  entitled  to  all  these  rights,  it  is  clear  that  under 
the  rules  referred  to  it  would  not  aid  her  case.  She  would  still  be 
in  the  condition  of  one  who  was  in  possession,  and  who  had  never 
been  evicted,  and  her  remedy  must  be  enforced  in  a  different  form. 

[Omitting  consideration  of  statute.] 

All  concur. 

Order  effirtned. 
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Cmrier — cfpofBrng^n-^UdbilUif  for  baggage — €wn0rMp'^§tQihU4ofanM9r 

8UUe — paraphemaUa, 

Biggige,  oonsifiting  of  aiticlefl  which  had  been  purchased  hj  the  plaintiff  and 
m  nee  bj  the  plaintiff,  hie  wife  and  their  child,  waa  delivered  to  the  defend- 
ant,  a  Pennajrlvania  corporatiop,  at  Scranton,  Penn.,  for  carriage  to  the  citj 
of  New  York.  The  plaintiff  did  not  accompany  it,  but  took  another  train, 
while  the  wife  and  child  went  hj  the  train  with  the  baggage.  The  baggage 
aitived  at  New  York,  and  waa  there  lost  by  negligence  of  the  defendant. 
Sdd,  (1)  that  the  contract  of  carriage  waa  not  affected  by  a  Pennsylvania 
atatute  limiting  the  carrier's  liability ;  (2)  that  it  was  not  necessary  that  the 
plaintiff  should  have  been  on  the  same  train ;  (8)  that  in  the  absence  of 
proof  of  a  gift  to  the  wife,  the  husband  could  recover  for  the  wife's  para» 
phemalia;  (4)  that  defendant  was  at  least  liable  as  a  warehouseman. 

ACTION  for  loss  of  baggag:e.    The  opiuion  safficienfcly  shows  the 
facts.    The  plaintiff  had  jadgment. 

EamiUon  OdMj  for  appellant.  The  right  of  a  passenger  on  a 
iBiIroad  to  hare  reasonable  baggage  carried  withont  additional 
«>mpen8ation  rests  wholly  in  nsage.  Hawkins  y.  Hoffman,  6  Hill, 
M9;  Orange  Co.  Bk.  v.  Bromh  9  Wend.  85;  Cohen  v.  Frost,  2 
Daer,  341;  Mtss*  Cent.  Co.  v.  Kennedy,  41  Miss.  671.  The  baggage 
must  accompany  the  passenger  in  the  same  train.  Laws  of  1850, 
«h.  140,  §  37;  Wilson  v.  Grand  Trunk  Co.,  56  Me.  60;  s.  o.,  2 
Am.  Bep.  26.  It  mnst  be  the  baggage  of  the  passenger.  Cahitt  v. 
L  and  If.  W.  Co.,  13  C.  B.  (N.  S.)  818;  Sttmson  v.  Conn  River  Co., 
98  Mass.  83;  Becker  y.  0.  E.  Co.,  L.  R.,  5  Q.  B.  241.  Defendant 
18  a  Pennsylyania  corporation,  and  its  liability  is  limited  and 
defined  by  the  statutes  of  that  State.  Thompson  v.  Ketchum,  8 
Johns.  189;  SherriU  v.  Hopkins,  1  Oow.  108;  Pomeroy  v.  Amsworih, 
n  Barb.  127;  Lee  v.  Silleek,  32  id.  525;  affirmed,  33  N.  Y.  615; 
Balme  t.  Wanbough,  38  Barb.  363;  Chapman  v.  Robertson,  6  Pai. 
627;  Everett  v.  Vendryes,  19  N.  Y.  437;  Dyke  v.  Erie  Co.,  45  id. 
113;  s.  c,  6  Am.  Bep.  43;  Waldron  y.  Ritchings,  3  Daly,  288; 
Levy  T.  Levy,  78  Penn.  St  507 ;  s.  c,  21  Am.  Bep.  35;  Adams  v. 
Robertson,  87  111.  60 ;  Talbot  v.  Merchants*  Transportation  Co.,  41 
Iowa,  247;  B.  c,  25  Am.  Bep.  589;  McDaniel  v.  C.  £  Jf.  W.  Co.,  24 
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Iowa,  412;  KnowUon  t.  j^ri^  Co.,  10  Ohio  St.  260;  Peninsular  and 
Oriental  Oo.  y.  Shandy  3  Mooro's  P.  0.  (N.  S.)  272.  For  whatever  the 
trunk  contained  which  was  not  the  personal  clothing  of  plaintifPft 
wife  and  child  defendant  could  only  be  held  liable  upon  proof  of 
gross  negligence.  Smith  y.  B.  <6  M.  Railroad^  44  N.  II.  32i5;  &  c, 
21  Am.  Kep.  538;  0.  and  O.  Co.  t.  Marcus,  38  III.  219;  Mich.  South. 
Oo.  Y.  Oehm^  56  id.  293;  Stimson  y.  Oonnecticut  River  Oo.,  98  Hay. 
83;  Knowles  y.  A.  and  St.  L.  Oo.,  38  Me.  55;  Foster  y.  Essex  Banit 
17  Mass.  479 ;  Hawkins  y.  Hoffman,  6  Hill,  589;  First  Nat.  Bk.  r. 
Ocean  Bk.,  60  N.  Y.  279,  293,  29$;  8.  c,  19  Am.  Rep.  181; 
McOombs  Y.  JV.  0.  Oo.,  67  N.0. 193;  Great  Northern  Co.  y.  Shepard, 
8  Exch.  30;  Pardee  y.  Drew,  25  Wend.  459.  Defendant  was  not 
liable  as  a  warehouseman.  Morritt  y.  J\r.  B.  Oo.^  1  Q.  B.  DIy.  802; 
Harris  v.  G.  W.  Co.,  i(J.  515;  Lamb  y.  West.  R.  R.  Co.^  7  Ak 
98 ;  Putnam  y.  Hubbell,  42  N.  Y.  106;  J/iwcwi  v.  Lord,  45  id.  477; 
Matthews  y.  (7o0,  49  id.  57. 

Edward  Mckinley,  for  respondent 

MiLLEB,  J.  The  right  of  a  passenger  to  recoYer  of  a  railroad 
corporation  damages  arising  by  reason  of  a  loss  of  baggage 
while  traYelling  upon  the  railroad  is  fully  established,  and  accord* 
ing  to  the  laws  of  this  State  there  can  be  no  question  as  to  the 
liability  of  such  company  for  the  loss  actually  sustained,  when  it 
fails  to  fulfill  the  contract  with  the  traYeller,  or  is  chargeable  with 
negligence,  by  which  the  damages  are  caused.  The  baggage,  for 
which  a  recoYery  was  had,  was  deliYered  to  the  defendant  at  Senn- 
ton,  in  the  State  of  PennsylYauia,  to  be  transported  to  and  deliY- 
ered in  the  city  of  New  York.  The  first  question  which  arises 
upon  this  appeal  is,  whether  the  statute  of  the  State  of  Pennsyhsr 
nia,  passed  in  1867,  which  limits  and  defines  the  liability  of  nil* 
road  corporations  upon  contracts  entered  into  by  them  for  the  tnms- 
mission  of  baggage,  forms  a  part  of  the  contract  between  the 
plaintiff  and  the  defendant,  and  should  be  considered  as  determiniDg 
the  right  to  recoYer  and  the  amount  of  the  recoYcry.  I  think  that 
the  statute  cited  has  no  application,  and  that  the  rights  of  the  par- 
ties must  be  determined  in  accordance  with  the  laws  of  the  State 
of  New  York,  which  are  applicable  t3  such  contracts,  as  is  mani- 
fest by  referring  to  the  principles  which  goYem  contracts  of  this 
description.  One  of  the  rules  applicable  to  the  subject  is  that  the 
lex  lad  contractus  is  to  goYcrn,  unless  it  appears  upon  the  teas  ai 
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the  contract  that  it  was  to  be  performed  in  some  other  place,  or 
made  with  reference  to  the  laws  of  some  other  place,  and  then  the 
mle  of  interpretation  is  goTcrned  by  the  law  of  the  place.  DyJcs 
V.  Eris  Railway  Co.,  45  N.  Y.  113  ;  s.  c,  6  Am.  Sep.  43 ;  Sherritt 
T.  Hopkins^  1  Oow.  103.  The  place  of  deliyery  was  a  material 
and  important  part  of  the  contract,  and  until  such  delivery,  the 
sune  was  not  completed  and  fulfilled.  Upon  a  failure  to  deliver 
the  baggage  to  the  plaintiff,  in  the  city  of  New  York,  there  was  a 
breach  of  the  contract;  and  as  the  final  place  of  performance  was 
in  that  city,  it  would  seem  to  follow,  that  within  the  rule  laid 
down,  the  contract  was  to  be  governed,  at  least  so  far  as  a  delivery 
is  concerned,  by  the  laws  of  New  York  This  certainly  was  to  be 
in  a  different  place  from  where  the  contract  was  made,  and  it  is  a 
reasonable  inference  that  it  was  in  the  contemplation  of  the  parties 
at  the  time,  and  that  it  was  entered  into  with  reference  to  the  laws 
of  the  place  where  it  was  to  be  delivered.  So  also,  when  it  appears 
that  the  place  of  performance  was  different  from  the  place  of  mak- 
ing the  contract,  it  is  to  be  construed  accoi*ding  to  the  laws  of  the 
place  where  it  is  to  be  performed.  Sherrill  v.  Hopkins,  supra,  p. 
108,  and  authorities  there  cited  ;  Thompson  v.  Ketcham,  8  Johns. 
189 ;  5  Am.  Dec.  332  ;  4  Kent's  Com.  459.  The  place  of  final  per- 
formance of  the  contract  being  in  the  city  of  New  York,  although 
the  transportation  was  mostly  through  other  States,  no  reason  exists 
why  a  failure  to  deliver  the  baggage  should  not  be  controlled  by  the 
laws  which  prevail  at  the  place  of  delivery.  It  is  said  that  the 
contract  is  entire  and  indivisible,  and  we  are  referred  to  some  cases 
outside  of  this  State,  which,  it  is  claimed,  sustain  the  doctrine  that 
the  locality  where  the  contract  was  made,  in  cases  of  this  character, 
must  controL  None  of  the  cases  cited  are  entirely  similar  to  the 
one  at  bar  and  they  do  not  involve  the  precise  point  now  considered. 
Bnt  even  were  it  otherwise,  they  are  not,  I  think,  controlling,  as  no 
reason  existe  why  a  contract  to  deliver  baggage  should  not  be  gov- 
erned by  the  laws  of  the  place  where  the  baggage  is  te  be  delivered. 
It  is  also  said  that  the  plaintiff  has  no  right  of  action  whatever; 
that  he  was  not  a  passenger  by  the  train,  having  previously  passed 
oTer  the  road,  and  he  had  no  right  to  have  his  property  brought  by 
another  train  at  a  later  day.  The  baggage  in  question  consisted  of 
articles  which  had  been  in  use  by  the  plaintiff  and  nis  wife  and 
child,  and  the  wife  and  child  were  on  the  same  train,  accompanying 
die  baggage.  It  may  be  assumed,  I  think,  that  the  plaintiff  was 
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safficientlv  represented  by  his  wife,  and  it  was  not  absolutely  nece»- 
«ary  that  he  should  be  personally  present,  cither  under  the  statute 
of  Pennsylrania  or  otherwise,  to  entitle  him  to  maintain  an  action 
for  the  loss  of  the  baggage.  The  relationship  existing  betweeo 
husband  and  wife  is  of  such  an  intimate  and  confidential  chanMStei 
that  she  may  properly  be  regarded  as  representing  him,  under  die 
circumstances  presented.  She  was  certainly  acting  in  the  place 
and  on  the  behalf  of  her  husband,  in  travelling  over  the  defendant's 
road,  and  it  would  be  establishing  a  rigid  and  a  severe  rule,  which 
is  not  sustained  by  authority,  to  hold  that  where  the  husband,  bj 
reason  of  business  or  otherwise,  was  obhged  to  leave  the  baggage 
for  himself  and  family  m  charge  of  his  wife,  to  be  brought  at  a 
future  day,  that  all  claim  for  damages  for  any  cause  was  lost  in 
none  of  the.cases  cited  to  maintain  the  position,  thac  no  reco?erj 
can  be  had  where  the  owner  is  not  with  the  baggage,  does  it  ap- 
pear that  the  wife  of  the  plaintiff  had  the  baggage  in  charge,  oi 
that  in  part  it  was  for  the  use  of  the  owner  and  his  wife  and  child. 
The  baggage  being,  to  some  extent,  at  least,  for  the  benefit  of  the 
members  of  the  plaintiff's  family,  who  were  on  the  train,  and  had 
paid  their  fare,  the  case  is  distinguishable  from  one  where  (he 
plaintiff's  servant,  or  some  other  person,  who  has  no  Interest  in  the 
baggage,  takes  his  place,  or  even  where  the  plaintiff  nimseif  follows 
the  baggage  on  a  later  train.  See  Wilson  v.  Grand  Trunk  Oo.,  66 
Me.  60;  8.  o.,  2  Am.  Bep.  26;  Seeker  v.  Great  Eastern  Co.,  U  R.,5 
Q.  B.  241;  Stimson  v.  Conn.  Rtver  Co.,  98  Mass.  83;  Belfast  and 
Battymena  Oo.  v.  Keys,  9  H.  of  L.  Cases,  556. 

The  right  of  the  hnsband  to  maintain  the  action  as  against  a 
stranger  is  quite  clear.  The  judge,  on  the  trial,  found  that  he  was 
the  owner,  and  the  evidence  shows  that  he  had  purchased  most  of 
the  articles,  as  necessaries  for  the  proper  clothing  of  himself,  his 
wife  and  child.  He  clearly  had  a  right  to  sue  for  his  own  wearing 
apparel  and  for  that  of  the  infant.  He  had  never  absolutely  parted 
with  any  portion  of  it  to  his  wife,  and  hence  she  had  no  direct  title 
to  the  same,  or  control  over  it,  upon  any  such  ground. 

The  contest  here  is  not  between  husband  and  wife  in  regard  to 
her  paraphernalia,  but  for  damages  for  the  loss  ot  articles  iriiich 
the  husband  had  a  right  to  control  and  dispose  of.  At  common 
law,  during  coverture,  the  wife's  paraphernalia  belonged  to  the 
husband,  and  for  an  injury  to  it  he  was  the  proper  party  to  sue. 
The  statute  has  not  changed  the  rule,  except  that  the  wife's  piit- 


MAY  TEBM,  1878.  275 


Caitia  T.  DnlAware,  Laekawcmuk  and  Western  lUllftied  Co. 

phemalia  is  secured  to  her  even  against  creditors.  2  B.  S.  84,  §g 
9, 10.  The  title  is  in  the  husband  when  he  has  paid  for  the 
articles,  and  furnished  them.  Nor  do  the  statutes  in  reference  to 
the  rights  of  married  women,  and  gifts  of  personal  property  from 
the  husband  to  the  wife,  affect  the  husband's  right,  until  a  gift  has 
been  actuallj  made,  and  is  proved.  As  the  evidence  does  not  show 
anj  such  gift,  the  right  of  the  husband  was  paramount  and  should 
be  upheld.  Where  there  is  a  gift,  the  wife  may  bring  an  action, 
bat  otherwise  the  husband  must  sue.  Rawson  v.  Penn.  R.  S.  Co*, 
2  Abb.  (N.  S.)  220;  s.  c,  on  appeal,  48  N.  Y.  212;  s.  o.,  8  Am.  Bep. 
M3;  Rodgera  v.  Long  Island  B.  R.  Co,,  1  N.  Y.  Sup.  (T.  &  C.)  396. 

It  is  also  insisted  that  as  the  statute  only  permitted  Mrs.  Curtis,  as 
a  passenger,  to  carry  with  her,  at  the  defendant's  risk,  a  limited 
amount  of  **  her  personal  clothing,"  and  possibly  her  child's  **  per« 
sonal  clothing,"  as  baggage,  the  law  will  regard  the  remainder  as 
merchandise.  And  as  to  that  the  defendant  was  not  a  common- 
carrier,  but  a  gratuitous  bailee,  and  liable  only  for  gross  negligence. 
The  answer  to  this  position  is,  that  if  the  plaintiff,  as  husband, 
was  entitled  to  the  control  of  the  property,  and  it  may  be  regarded 
as  belonging  to  him,  it  cannot  be  said  that  the  restriction  contained 
in  the  statute,  even  if  it  was  in  force  as  to  the  contract  in  qaestion, 
ocmld  affect  the  plaintiff's  claim. 

Nor  is  there  any  ground  for  claiming  that  the  plaintiff  was  boand 
to  prove  gross  negligence,  within  the  principlo  decided  in  Magnim 
T.  Dimmore,  62  N.  Y.  35 ;  s.  c,  20  Am.  Bep.  542.  In  that  case 
there  was  evidence  to  show  a  suppression  of  the  truth,  and  that  a 
fraud  was  practiced  which  affected  the  decision,  and  the  forward- 
ing  of  packages  by  express  was  the  especial  business  of  the  com- 
pany, while  with  a  railroad  corporation  the  transmission  of  baggage 
is  only  incidental  to  the  carrying  of  passengers. 

The  reasons  already  stated  are  entirely  sufBcient  to  uphold  the 
judgment  of  the  trial  court ;  but  there  is  another  ground  upon 
which,  I  think,  it  may  be  sustained.  The  judge  found  that  the 
baggage,  consisting  of  the  personal  clothing  of  the  plaintiff's  wife 
and  infant  son,  was  safely  brought  by  the  defendant  from  Penn- 
sylvania to  the  city  of  New  York,  and  was  there  lost  by  the  negli- 
gence of  the  defendant.  The  evidence  also  shows  that  the  plaintiff 
demanded  the  baggage  immediately  upon  the  arrival  of  his  family 
in  New  York,  and  at  two  different  times  after  this,  and  on  neither 
of  these  occasions  was  it  produced,  nor  was  any  explanation  given 
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of  the  cause  of  its  disappearance.  Proof  was  also  given  that  a  few 
days  after  the  last  demand  a  person  claiming  to  act  for  the  defend- 
ant saw  the  plaintiff,  stated  that  he  called  at  the  request  of  the 
company  ;  that  the  company's  oflSce  had  been  broken  open  in  New 
York  and  the  baggage  stolen,  and  offered  to  pay  the  plaintiff  1100 
for  the  same,  which  offer  was  refused.  The  evidence  last  men* 
tioned  does  not  establish  the  liability  of  the  defendant^  and  woald 
have  been  excluded,  as  hearsay  testimony,  if  objected  ta  As 
however,  the  baggage  was  not  delivered  when  demanded,  and  no 
satisfactory  explanation  given  for  its  non-delivery,  without  regard  to 
the  question  whether  the  defendant  became  liable  as  a  common 
carrier,  I  think  it  incurred  the  responsibility  of  a  warehouseman, 
or  that  of  an  analogous  character,  and  was  liable  for  negligence. 
Fairfax  v.  N.  Y.  C.  £  H.  R.  R.  R.  Co.,  67  N.  Y.  11;  Story  on  Cont, 
g§  446,  447,  448  ;  2  Par.  on  GonL  140  ;  Angell  on  Carriers,  267; 
Haiham  v.  Bly,  28  N.  Y.  78  ;  Bumell  v.  If.  Y.  C.  R.  R.  Cb.,  45 
id.  184,  186  ;  s.  0.,  6  AnL  Bep.  61.  If  it  had  arrived,  as  was  fonnd, 
it  certainly  could  not  have  been  disposed  of  without  some  act  of 
the  defendant's  agent,  or  neglect  of  its  duty  as  a  warehouseman  on 
bailee.  If  it  was  detained  without  any  cause,  then  clearly  the  de* 
fendant  was  liable  for  refusing  to  deliver  the  same  when  demanded. 

Some  of  the  articles  contained  in  the  trunk,  amounting  in  valno 
to  the  sum  of  $144,  did  not  consist  of  personal  clothing  which 
might  be  considered  as  useful  and  necessary  for  the  plaintiff  and 
his  family,  while  temporarily  absent  from  home.  What  shonld 
constitute  necessary  baggage  for  a  traveller  depends  very  much 
upon  the  circumstances  of  each  particular  case.  The  conveniences 
required  for  the  journey  which  has  been  taken,  the  duration  of  the 
absence,  as  well  as  the  position  of  the  parties,  have  considerable  to 
do  with  it,  and  all  these  are  to  be  considered  as  a  question  of  &ct 
for  the  decision  of  the  court  or  the  jury.  No  particular  point  wis 
made,  upon  the  trial,  in  regard  to  these  articles,  nor  any  special  re- 
quest that  they  should  be  deducted  from  the  value  of  the  whole,  and 
it  is  but  reasonable  to  assume  that  the  question  was  not  raised.  Wesre 
not,  therefore,  called  to  decide  whether  there  was  error  in  this  respect 

We  are  unable  to  discover  any  ground  for  reversing  the  jndg* 
nent,  and  we  are  of  the  opinion  that  it  should  be  affirmed. 

All  concur. 

FoLGKB  and  Eakl,  J  J.,  concur  on  first  ground. 

Judgment  affirmed. 
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CbrtiiT—  Mniract  for  pries  of  earriage — deUnHon  of  goods  for  inorooMA  prieo. 

A  eommon  carrier  received  a  package  for  transportation,  agreeing  to  carry  it 
for  a  stipulated  sam  prepaid,  without  inquiry  into  its  value,  or  notice  of  a 
limited  liability  on  account  of  value,  and  witliout  misrepresentation,  deceit 
or  artifice  on  the  part  of  the  shipper.  Discovering  that  the  package  was  of 
greater  value  than  he  had  supposed,  he  refused  to  deliver  it  to  the  consignee 
without  additional  compensation,  which  the  consignee  paid.  Held,  that  tlia 
latter  might  maintain  an  action  to  recover  it  back. 

i  CTION  to  recover  money  paid  under  duress  of  goods. 

The  plaintiffs  delivered  to  the  defendants,  carriers  between  New 
Tork  and  Liverpool^  at  New  York,  for  transportation  to  Liverpool, 
two  boxes,  addressed  to  Bischoffsheim  &  Ooldschmidt,  London, 
defendant  delivering  a  parcel  receipt  and  receiving  his  charges  for 
freight  of  the  boxes.  There  was  nothing  in  the  appearance  to  in- 
dicate that  the  contents  were  of  any  considerable  value.  On  the 
arrival  of  the  steamship  at  Liverpool,  defendants  refused  to  delirer 
one  of  the  boxes,  unless  £200  sterling  additional  should  be  paid  for 
the  transportation,  which  the  consignees  paid  under  protest.  The 
boxes  contained  railroad  bonds  of  about  the  par  value  of  $1,000,000, 
purporting  to  be  negotiable  by  delivery.  The  plaintiffs  as  express 
eairiers  had  agreed  with  the  said  railroad  company  to  forward  and 
transport  the  boxes  to  London,  and  there  deliver  the  same  to  Bis- 
cho&heim  &  Goldschmidt,  bankers,  as  the  agents  of  the  railroad 
company.  By  the  rules  of  the  London  Stock  Exchange,  and  the 
genera]  cnstom  of  London,  it  is  necessary  that  all  negotiable  securi- 
ties offered  for  sale  at  the  London  stock  market  shall  be  counter- 
signed by  some  reputable  firm  of  London  stock  brokers,  as  a 
certificate  of  genuineness.  It  was  intended  that  said  bonds  should 
be  so  countersigned  by  Bischoffsheim  &  Ooldschmidt  before  their 
negotiation  on  the  London  market.  The  plaintiffs  did  not  use  any 
deceit  toward  the  defendant,  nor  misrepresent  the  character  or 
Talne  of  the  contents  of  the  boxes,  nor  was  the  form  or  appearano^, 
of  the  boxes  such  as  to  mislead  the  defendant.  The  defendant 
made  no  inquiry  of  the  plaintiffs  as  to  the  ralue  or  character  or 
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the  contents  of  the  boxes.  The  plaintiffs  prepaid  to  tho  defendant 
at  New  York  six  dollars,  the  agreed  snm  for  the  transportation. 
£200  would  have  been  a  reasonable  compensation  for  the  carriage 
and  risk  of  transportation  of  negotiable  bon4s  that  wonld  pass  by 
delivery,  of  the  valae  of  $1,000,000.  In  the  usnal  coarse  of  busi- 
ness, the  amonnt  of  such  compensation  would  be  determined,  not 
by  any  fixed  tariff  or  rule,  but  by  negotiation  and  agreemen  t  between 
the  parties  ;  but  in  case  of  property  of  that  value  and  character, 
the  sum  above  named  would  be  a  reasonable  and  customary  chaige 
therefor.     The  plaintiffs  had  judgment 

Oeorge  C.  HoU,  for  appellant  The  circumbtances  under  which 
the  goods  were  shipped  amounted  to  a  fraud  upon  defendant,  and 
authorized  it  to  demand  additional  compensation.  Magnin  ▼• 
Dinamore,  62  N.  Y.  45;  B.  a,  20  Am.  Bep.  442;  OibbopiY.FaynUmf 
4  Burr.  2298;  Pardee  v.  Drew,  25  Wend.  461;  Miles  y.  CaMe,  6 
Bing.  743;  Bradley  v.  Waterhouse,  Moody  &  M.  154;  Ohuxtgo,  etc, 
Co.  V.  Thompson,  19  111.  578;  American  Co.  v.  Ferkim,  42  id.  458; 
Orange  Co.  Bank  v.  Brown,  9  Wend.  116;  2  Kent,  603.  Asida 
from  the  fraud,  defendant  had  a  right  to  demand  the  amount  col- 
lected at  Liverpool  as  compensation  for  the  risk  incurred.  Rtlegf* 
Home,  5  Bing.  217;  Magnin  v.  Dinsmore,  62  N.  Y.  39;  8.  c^  M 
Am.  Bep.  442;  Walker  v.  Jackson,  10  M.  &  W.  169.  Angell  on  Gar- 
ners, §  150;  Coggs  v.  Bernard,  Smith's  L.  0.  291. 

S.  Jones  and  Willtam  M.  Hoes,  for  respondents. 

Ghubgh,  0.  J.  It  is  not  disputed  but  that  if  the  defendant  wai 
not  legally  entitled  to  exact  the  £200,  for  the  transportation  of  the 
boxes,  the  plaintiffs  are  entitled  to  recover  it  back  as  having  been 
paid  under  duress  of  goods. 

The  defendant  might,  and  probably  ought  to  have  charged  and 
been  paid  more  than  six  dollars  for  carrying  the  two  boxes  to  LiYe^ 
pool,  but  it  is  difficult  to  find  any  principle  of  law  under  the  find- 
ings of  fact  in  the  case  to  sustain  the  defendant's  claim  for  a 
greater  compensation  than  that  agreed  upon.  The  referee  fonnd 
that  *^  the  plaintiffs  did  not  use  any  deceit  toward  the  defendant, 
nor  was  the  form  or  appearance  of  the  boxes  such  as  to  mislead  tba 
defendant,  nor  did  the  plaintiffs.in  any  way  misrepresent  to  the  de- 
fendant the  character,  or  value  of  the  boxes,  or  of  their  contents." 
Whether  the  evidence  would  have  warranted  a  different  finding 
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upon  some  of  these  points,  it  is  not  necessary  to  inquire.  It  is 
sufficient  that  the  evidence  warranted  the  findings  as  made,  and 
efen  if  this  court  would  have  drawn  other  inferences  from  the 
facts  proved,  we  cannot  interfere  with  the  conclusions  of  tho  referee, 
and  these  having  been  affirmed  by  the  General  Term,  they  are  con- 
clusive upon  us.  The  case  therefore  presents  these  parties  as  deal* 
iug  at  arm's  length.  The  plaintiffs  offer  two  boxes  for  transportation 
to  Liverpool,  and  the  defendant  agrees  to  carry  them  for  six  dollars, 
which  is  assented  to,  and  paid  by  the  pl^ntifls.  There  was  no  de- 
ceit or  artifice  resorted  to  by  the  plaintiffs,  nor  was  the  form  or 
appearance  of  the  packages  such  as  to  mislead  the  defendant,  nor 
was  there  any  misrepresentation  on  the  part  of  the  plaintiff.  There 
was  no  notice  of  a  limited  liability  based  upon  value  from  which  an 
implied  representation  of  value  might  arise,  and  no  inquiry  was 
made  by  the  defendant  upon  that  subject. 

As  the  case  stands  before  us,  I  am  unable  to  see  any  reason  why 
the  defendant  should  not  be  bound  by  its  contract.  It  was  com- 
petent to  contract,  and  if  it  made  a  poor  bargain,  the  fault  was  its 
own  in  omitting  to  attend  to  its  own  interests.  In  the  sale  and 
purchase  of  property,  if  there  is  neither  fraud  nor  warranty,  the 
maxim  caveat  emptor  applies,  and  there  is  no  liability.  The  same 
principle  applies  here.  Common  carriers  more  than  other  persons 
cannot  shut  their  eyes  when  dealing  with  others,  and  then  ask  the 
conrt  to  make  new  contracts  for  them.  It  requires  two  parties  to 
make  a  contract.  Here  the  defendant  seeks  upon  its  own  motion 
to  set  aside  its  contract,  and  substitute  another  without  the  con- 
sent of  the  other  party,  and  that  too  after  performance  by  both 
parties,  on  the  solo  ground  that  the  original  contract  was  not  as 
beneficial  as*  it  ought  to  haTo  been.  The  case  as  found  exemplifies 
the  correctness  of  the  general  rule  that  in  the  absence  of  fraud,  a 
person  ought  to  be  held  bound  by  his  contracts.  The  value  of  the 
contents  of  the  boxes  was  in  dispute,  both  at  the  trial  and  General 
Term,  and  is  now  in  dispute.  The  railroad  company  and  the 
plaintiffs  regarded  the  bonds  as  incomplete,  and  not  negotiable,  and 
of  the  value  only  of  the  cost  of  reproduction,  while  the  defendant 
insists  that  they  were  completely  executed,  and  if  in  the  hands  of  a 
hmafide  purchaser  would  be  a  ralid  debt  for  their  face  against  the 
lailroad  company,  and  hence  that  they  were  entitled  to  compensa- 
tion for  the  carriage,  including  the  risk,  as  if  they  were  ralid,  ne- 
gotiable securities. 
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Suppose  the  defendant  had  known  the  contents  at  the  time  and 
demanded  £200  for  its  compensation,  non  constcU^  but  the  pkuntiffi 
might  have  declined,  and  sought  conveyance  in  some  other  mode. 
They  would  have  been  at  liberty  to  do  so,  or  to  have  compromised 
on  some  leader  sum.  The  defendant  seeks  to  make  them  liable 
upon  a  contract,  which  they  not  only  never  did  make,  but  for  aught 
that  appears  never  would  have  made,  and  without  fault  on  their 
part 

We  have  been  referred  to  no  authority,  and  I  have  been  nnabk 
to  find  any  which  sustains  the  contention  of  the  defendant  It  is 
well  settled  that  when  the  carrier  has  not  given  notice  that  he 
would  not  be  answerable  for  parcels,  beyond  a  specified  sum,  nnlea 
informed  of  the  value,  or  has  made  a  special  acceptance,  it  is  not 
the  duty  of  the  shipper  to  state  the  quality  or  value.  In  the  lan- 
guage of  HoLBOYD,  J.,  in  Batson  v.  Donovan^  4  B.  &  Aid.  29,  a  case 
very  fully  considered  and  since  repeatedly  approved,  '^for  then  it 
would  have  been  his  (the  carrier's)  duty  to  make  inquiry  if  be 
either  wished  to  have  a  reward  proportionate  to  their  value,  or  to 
know  whether  they  were  goods  of  that  quality  for  which  he  had 
sufficiently  secured  conveyance."  This  rule  does  not  apply  if  the 
shipper  has  used  any  means  to  conceal  the  value  of  the  article,  or 
is  guilty  of  any  misrepresentation  or  fraud  in  respect  to  it  Orangi 
Co.  Bank  v.  Brown^  9  Wend.  85.  In  this  case  the  carrier  was  held 
not  liable  for  a  large  sum  of  money  in  the  trunk  of  a  passenger. 
The  delivery  of  the  trunk  was  regarded  as  a  representation  that  it 
contained  only  what  might  be  lawfully  regarded  as  baggage  which 
would  not  include  money  beyond,  at  all  events,  what  was  necessaiy 
for  travelling  expenses.  But  Nelson,  J.,  in  delivering  the  opinioiii 
states  the  general  rule  when  there  is  neither  notice  nor  special  ac* 
ceptance,  to  be,  that  **  the  carrier  is  bound  to  make  inquiry  ai  to 
the  value  of  the  box  or  article  received,  and  the  owner  must  answer 
truly,  at  his  peril,  and  if  such  inquiries  are  not  made,  and  it  if 
received  at  such  price  for  transportation  as  is  asked  with  reference 
to  its  bulk,  weight,  or  external  appearance,  the  carrier  is  respon- 
sible for  its  loss,  whatever  may  be  its  value."  Walker  t.  Jackson^ 
10  M.  &  W.  168.  The  recent  case  in  this  court  of  Magnin  v.  Dim- 
tnore,  62  N.  Y.  35  ;  8.  c,  20  Am.  Bep.  442,  expressions  from  the 
opinion  in  which  are  cited  by  each  of  the  parties  in  this  case,  reeog 
nises  these  rules.  The  point  decided  was  that  when  the  earner  by 
the  contract  limits  his  liability  to  a  specified  amount,  if  the  value 
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is  not  stated  by  the  shipper,  the  delivery  of  the  article  without  any 
thing  being  said,  is  a  sufficient  representation  that  the  article  is  not 
ID  Talae  beyond  the  limit  to  constitute  a  fraud  in  law,  which  will 
dischaige  the  carrier  from  liability  at  least  for  ordinary  negligence, 
and  this  is  upon  the  ground  that  the  carrier  is  thereby  deprived  of 
his  proper  reward,  and  is  misled  as  to  the  degree  of  care  and  seen- 
ntj  which  he  should  provide.  It  is  analogous  in  principle  to  the 
last  case  cited.  They  establish  that  acts  may  constitute  misrepre* 
sentation  as  well  as  words,  and  though  silent,  the  passenger  in  the 
first  case,  by  delivering  an  ordinary  trunk  when  taking  passage  for 
himself,  gave  the  carrier  to  understand  that  it  contained  ordinary 
baggage  only,  and  in  the  last  case  the  shipper,  having  notice  of  a 
limited  liability  if  the  value  was  not  sx)ecified  by  delivering  the  arti- 
cle without  specifying  the  value,  in  eSect  represented  that  its  value 
did  not  exceed  the  limit.  This  is  as  far  as  any  of  the  cases  have 
gone  in  favor  of  the  carrier,  and  in  my  judgment  the  doctrine 
resulting  in  immunity  from  liability  should  not  be  extended.  Story 
on  Bailments,  §  567,  and  cases  cited. 

It  is  contended  that  this  presents  a  case  of  fraud  in  law.  I  think 
not  There  having  been  no  notice,  nor  special  acceptance,  an  im- 
plied representation  of  value  cannot  arise,  as  in  the  case  of  Magnin 
V.  Ditumore,  supra,  and  whether  the  size  or  appearance  of  the  boxes 
was  calculated  to  mislead,  and  whether  the  two  boxes  were  a  por- 
tion of  the  five  boxes  referred  to  in  the  evidence,  upon  the  stub  of 
the  receipt  given  for  which  the  word  "  samples  '*  was  written,  and 
if  80  whether  that  word  was  contained  in  the  receipts  to  the  knowl- 
edge of  the  shipper,  were  questions  of  fact  bearing  upon  the  gen- 
eral question  whether  the  shipper  used  any  means  to  mislead  or 
deceive  the  carrier.  This  general  question  has  been  found  against 
the  defendant  in  every  phase  of  it,  and  we  cannot  review  it.  It 
does  not  fall  within  the  principle  of  any  case  where  any  court  has ' 
held  the  shipper  liable  for  fraud  in  law.  All  that  can  be  said  is 
that  the  carrier  supposed  that  the  boxes  contained  articles  of  small 
value,  but  omitted  to  exercise  any  care  or  diligence  to  ascertain 
their  true  value,  while  the  shipper  neither  did  nor  said  any  thing 
expressly  or  impliedly  which  did  mislead,  or  was  calculated  to  mis- 
lead or  deceive  him. 

It  is  also  contended  that  aside  from  the  question  of  fraud,  the 
defendant  had  a  right  to  demand  the  amount  collected  at  Liver- 
pool as  compensation  for  the  risk  incurred.     The  argument  in  favoi 
Vol.  XXX— 86 
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of  this  proposition  is  that  the  ralo  of  liability  of  common  carrieit 
is  based  npon  considerations  of  public  policy,  and  not  npoo  tbe 
contract,  and  that  while  the  law  compels  him  safely  to  carry,  bow* 
ever  small  the  sam  paid,  such  does  not  cover  a  compensation  for  % 
risk  incarred,  of  the  extent  of  which  he  was  not  apprised.  No  an* 
thority  is  cited  for  this  position,  and  it  seems  to  me  plainly  unten- 
able. Trne,  the  rnle  of  liability  is  founded  upon  considerations  of 
public  policy,  but  this  element  does  not  distinguish  a  contract  of 
carriage  from  other  contracts.  Such  a  contract  necessarily  indndes 
all  risks,  and  the  compensation  agreed  upon  is  regarded  as  suffi- 
cient for  all  liabilities.  A  carrier  is  not  bound  to  take  goods  with- 
out a  just  compensation,  and  may  exact  prepayment,  but  the  law 
regards  him  as  competent  to  make  contracts,  and  if  he  agrees  to 
carry  for  an  inadequate  compensation  he  is  bound  by  his  contract 
as  well  in  respect  to  his  compensation,  as  in  respect  to  any  other 
element  of  the  contract,  and  he  cannot  plead  ignorance  unless  the 
shipper  is  in  some  way  in  fault  within  the  rules  before  adverted  ta 

I  agree  with  the  learned  counsel  for  the  appellant  that  the  plaint- 
iffs could  not  interpose  their  own  fraud  as  an  answer  to  a  claim  for 
proper  compensation  upon  the  ground  that  such  fraud  would  ndiero 
the  defendant  from  liability,  for  the  reason  that  the  fraud  wonld 
vitiate  the  contract,  and  would  probably  entitle  the  defendant  to  go 
upon  a  qua7itum  meruit  Whether  the  fraud  would  affect  the  qnes* 
tion  of  the  amount  of  compensation  it  is  unnecessary  to  dedde. 
The  plaintiffs  claim  that  there  was  no  fraud,  and  this  claim  has 
been  adjudged  in  their  favor.  In  the  view  taken  of  this  case  by 
the  referee,  and  at  General  Term,  and  by  this  court  as  above  indi- 
cated, the  question  of  the  extent  of  the  liability  of  the  defendant 
in  case  the  bonds  had  been  lost  or  stolen  is  immateriaL  The  de- 
fendant was  bound  by  its  contract  both  as  to  compensation  and 
obligation  to  safely  carry,  and  it  is  useless  to  speculate  upon  the 
possible  consequences  to  the  defendant  of  entering  into  it  The 
other  points  are  not  deemed  important  or  tenable. 

The  judgment  must  be  affirmed. 

AU  concur. 
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Duvix>p  T.  Pattbbsoh  Fibb  Insubanoe  Oompaht. 

(74N.Y.  lis.) 

AttaehmmU — matisg  in  cuttod^  of  eeuri. 

Umuj  deposited  with  the  derk  of  a  court,  in  puTsaance  of  law,  In  plaee  of  a» 
nndertaklng  on  appeal,  Ib  liable  to  attachment  bj  a  third  pereon  againat  the- 
deposltor.* 

MOTION  to  set  aside  levy  by  attachments.  The  attachments  were- 
IcTied  npon  t2,000  placed  in  the  hands  of  the  clerk  of  the  city 
conrtof  Brooklyn  in  lien  of  an  undertaking  on  appeal  from  a  judg- 
ment in  an  action  in  favor  of  one  Bedfield  against  defendant 

Preston  Stevenson,  for  appellant.  The  fund  upon  which  the 
sheriff  leyied  is  not  attachable.  It  is  in  custodia  Ugis.  Taylor  t» 
CarryU  20  How.  583,  594;  Freeman  y.  Howey  24  id.  450;  MuHcot  v. 
Woolfoorih,  14  id.  477;  Baker  v.  Kenworthtf,  41  N.  T.  215;  2 
Waifs  Practice,  161;  Drake  on  Attachment  (4th  ed.),  gg  251, 
Dote  3,  402,  503,  508  ;  Shenn  t.  Zimmerman,  3  Zab.  153,  154 ; 
LeighinerY.  SUinagh,  35  111.  510;  Hill  v.  Lacrosse  and  NilL  R.  22., 
14  Wis.  291;  3  HI.  451;  3  Cal.  363;  9  Mo.  382;  3  Mass.  289;  IT 
IHck.  462;  1  Hain.  135;  Wait's  Practice,  supra;  Crary's  Special 
Proc.  (5th  ed.),  112;  Alstore  t.  Clayy  2  Haywood,  171;  Hunt 
T.  atevens,  3  Ired.  365;  7  Oill  &  Johns.  428;  7  Humph.  132;  3  Hill 
(S.  C),  12;  Bailey's  Cas.  in  Eq.  364-367;  1  Murph.  48;  Sargeant  on 
Attachment,  89  ;  Locke  on  Attachment,  33,  44  ;  8  Mass.  246  ;  1 
Dallas,  354 ;  4  T.  R  312  ;  12  III.  358 ;  33  id.  510;  7  Humph.  132  ; 
Orane  v.  Freer,  1  Harr.  305;  Hurlburt  v.  Hicks,  17  Vt  193;  Lovejoy 
▼.  Lee,  35  id.  430.  Defendant  had  no  attachable  interest  in  the 
fond.  Drake  on  Attachments,  gg  551,  552;  Bates  y.  JV.  0.  J.  S 
2f.  e.  R.  R.,  13  How.  516;  Jones  v.  Bradner,  10  Barb.  193;  Buck- 
master  y.  Smith,  22  Yt  203;  2  Waifs  Practice,  162;  Faulkner  t. 
Waters,  11  Pick.  473. 

O&udsrt  Brothers,  for  respondent 

F6LSBB,  J.    [Omitting  a  minor  point  ]    Doubtless  the  property, 
which  was,  in  fact,  made  the  subject  of  attachment,  was  in  the 

•  See  eontro,  Hardy  r.  TOlon  (68  Me.  ]95),S8  Am.  Bep.  84, and  note.  86. 
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not  yet  paid  over  to  him,  though  he  has  the  right  to  have  payment 
-of  it,  is  not  his  goods,  and  so  there  oan  be  no  caption  of  it  as  sach. 
Bat  when  the  process  is  also  against  a  right  to  have  property,  and 
may  be  exeonted  against  an  intangible  right,  by  giving  notice  of  the 
•existence  of  the  process,  or  by  garnishment  as  it  is  called,  the  rea- 
son of  the  rule  from  the  cases  just  cited  does  not  remain.  It  is 
not  denied,  I  think,  in  that  class  of  cases,  that  if  there  exists  soch 
relation  between  the  officer  and  the  defendant  in  the  attachment 
4sait,  as  that  there  is  a  credit,  or  the  right  of  the  latter  may  be 
•deemed  effects  of  his,  there  may  be  a  garnishment  ( Wilder  v. 
Bailey y  3  Mass.  289,  292);  or  if  the  money  have  been  intrusted  or 
-deposited  with  the  officer  by  the  attachment  defendant  Id. 
Clearly,  in  the  case  before  us,  the  defendant  did  deposit  and  intnist 
with  the  clerk  its  own  money,  which  remained  its  own  money  when 
the  attachment  order  was  served  upon  the  clerk ;  and  that  money 
always  has  been  the  goods,  credits  and  effects  of.  the  defendant,  de- 
posited in  the  hands  of  the  clerk,  and  of  which  he  is  a  trustee  of 
the  defendant.  Id.  294. 

• 

There  is  another  class  of  cases.  They  hold  that  a  debt  that  his 
passed  into  judgment  against  the  debtor  may  not  be-  attached  in 
his  hands.  Shinn  v.  Zimmennan,  3  Zab.  150.  It  is  for  the  reason 
that  the  debtor  is  then  liable  to  the  execution  on  the  judgment, 
and  has  no  chance  to  plead  the  levy  of  the  attachment ;  and  if  the 
latter  be  held  good  against  him,  he  would  be  placed  between  clash- 
ing peremptory  processes  of  different  courts.  It  is  not  necessary  to 
inquire  whether  this  rule  is  applicable  to  our  process  of  attachment, 
for  it  is  not  involved  in  the  facts  of  this  case. 

There  is  another  class  of  cases  which  comes  nearer  to  that  in 
hand.  It  is  held  by  them,  in  general  terms,  that  money  in  the 
hands  of  a  public  officer  is  not  the  subject  of  attachment  In  some 
of  them  the  decision  is  put  upon  the  phrases  of  the  statute  allowing 
the  process.  Chealy  v.  Brewer ,  7  Mass.  259,  where  the  words  of  the 
statute  required  an  intrusting  and  deposit  by  the  debtor  with  the 
officer,  which  words  are  not  in  our  Code  ;  and  if  they  were  are  met 
by  the  facts  of  our  case.  Or  the  money  was  part  of  a  mass  of  pnblic 
money,  held  by  the  officer  for  public  purposes,  the  right  to  which 
in  the  attachment  debtor  did  not  have  the  character  of  a  private 
claim  against  the  officer.  Bulkley  v.  Bckeri,  3  Penn.  St  36&  It 
is  not  to  be  denied,  however,  that  a  broader  rule  has  been  laid  down; 
that  no  person  deriving  his  authority  from  the  law,  and  obliged  u 
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execate  it  according  to  the  rules  of  law,  can  be  charged  as  garn- 
ishee m  respect  of  any  money  or  property  held  by  him,  in  virtue  of 
that  authority.  See  Drake  on  Attachments,  §§  494  et  seq,,  and 
cases  cited.  I  have  examined  enough  of  those  cases  to  perceive  the 
rales  laid  down  by  them.  In  all  which  I  have  read,  however,  there  is 
this  to  be  noticed:  That  the  money  in  the  hands  of  theoflBcer  of  the 
law  did  not  go  there  directly  from  the  debtor  in  the  attachment, 
but  from  some  other  and  original  and  independent  source,  over 
which  the  attachment  debtor  had  no  control  as  an  owner.  CoppeU 
V.  Smith,  4  T.  R.  313.  In  this  there  is  a  material  distinction  from 
our  case.  Here  the  money  was  the  absolute  property  of  the  attach- 
ment debtor,  and  always  continued  to  be  its  property,  subject  to 
the  express  and  limited  right  of  the  clerk  over  it,  conferred  prin- 
cipally by  the  act  of  the  attachment  debtor.  As  when  the  right 
of  the  clerk  to  withhold  the  whole  or  a  part  of  it  ceased,  that 
debtor  could  demand  and  have  the  whole  or  a  part  of  it,  why,  as 
above  suggested,  might  not  the  debtor  have  its  right  of  proceeding 
as  against  the  clerk  ;  and  if  so,  why  not  be  able  to  transfer  that 
right ;  and  if  so,  why  may  not  the  law  transfer  it  t  Even  in  som<9 
of  the  cases  above  referred  to,  there  is  a'  distinction  taken  which 
makes  for  our  view  —  as  if  money  is  <H)llected  by  a  sheriff  in  excess 
of  the  needs  of  the  execution,  that  excess  is  attachable.  Fierce  v. 
Carlton,  12  III  358 ;  Ltghtner  v.  Steinagel,  33  id.  510.  And  the 
reason  given  is  that  such  excess  is  so  much  money  in  the  hands  of 
the  officer,  had  and  received  for  the  use  of  the  debtor  in  the  execu- 
tion. The  same  reason  applies  here  to  any  portion  of  the  deposit 
with  the  Clerk  in  excess  of  the  amount  needed  to  satisfy  the  claim 
of  Bedfield.  It  is  further  said,  that  if  any  thing  arises  to  change 
the  relation  of  the  officers  from  an  official  obligation  to  personal 
liability,  he  will  be  amenable  to  the  process  of  garnishment.  It 
will  be  seen  further  on  herein,  that  this  change  was  effected  in  the 
case  in  hand.  And  it  is  to  be  seen,  on  examination,  that  many  of 
the  reasons  given  against  the  power  to  attach  moneys,  or  the  right 
to  moneys  in  the  hands  of  an  officer,  do  not  apply  to  the  case  be- 
fore us.  In  addition  to  those  already  given  is  this:  That  it  would 
lead  to  litigation  in  one  suit  over  the  effects  in  another,  and  would 
produce  embarrassment  and  confusion  to  permit  one  process  to  in- 
tercept money  raised  on  another,  while  in  the  hands  of  the  officer , 
and  thai  it  might  often  lead  to  injustice,  inasmuch  as  often  the 
of  persona  who  have  the  real  right  to  money  raised  by  pro- 
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06B8.do  not  appear  upon  the  process  by  which  the  money  was  got 
Boss  V.  Clarke,  1  Dallas,  354  ;  Crane  v.  Freeee,  1  Harris.  305.  Yet, 
notwithstanding  this,  in  the  case  last  cited  it  was  held,  that  the  at- 
tachment was  well  levied  on  the  rights  and  credits  of  the  attachment 
debtor  in  the  hands  of  the  sheriff,  and  a  feasible  way  was  pointed 
out  of  avoiding  the  difficulties  spoken  of,  viz. :  For  the  officer  te 
bring  the  money  into  court,  which  can  control  the  application  of 
the  funds.  In  the  case  in  hand,  the  money  is  already  in  court,  sua* 
ceptible  of  the  treatment  indicated. 

It  is  urged  that  the  interest  of  the  defendant  in  the  money  on 
deposit  is  but  contingent;  and  then  it  is  claimed  that  an  attach- 
ment may  not  be  levied  upon  a  contingent  interest.  There  aie 
decisions  to  the  effect  claimed  by  the  appellant.  Boies  v.  If,  0^  /. 
d  O.  N.  R.  R.  Co.,  13  How.  616;  Jones  y.  Bradner,  10  Barb.  193; 
Faulkner  v.  Waters,  11  Pick.  473.  It  is  not  necessary  that  we 
now  examine  these  cases  and  determine  whether  we  coincide  witih 
the  conclusions  of  them.  In  the  case  in  hand  the  right  of  the 
attachment  debtor  in  the  deposit  was  not  contingent  The  origins! 
legal  title  to  it  was  in  the  debtor,  and  the  ultimate  title  still 
remained  in  it,  subject  to  the  liability  of  the  money  to  answer  the 
claim  upon  it  of  Bed  field.  That  claim,  by  stipulation  of  the  par- 
ties to  the  action  in  the  city  court,  confirmed  by  the  order  of  that 
court,  had  been  adjudged  and  liquidated  at  a  sum  certain,  and 
there  was  left  a  considerable  balance  to  be  returned  to  the  attach- 
ment debtor  which  that  order  directed  the  clerk  to  pay  over  to  the 
attorney  of  the  defendant  in  that  action,  or  to  his  order.  Thna 
there  was  a  right  in  the  money  on  deposit  fixed  and  certain. 

[Omitting  minor  points.] 

We  find  no  reason  for  a  reversal  of  the  orders  appealed  froBL 
They  shoald  be  affirmed. 

All  cononr,  except  OHtTBOH,  0.  J.,  not  voting. 
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Stuabt  V.  Paljceb. 

(74  N.  Y.  188.) 
(ktuUHMonal  law  ^-  aamumenJtfor  loeaJL  improvemerU  «-  noti6$ — hemrinff. 

A  kw  imposing  an  asMssment  for  a  local  improTement,  wlthoat  providing  lor 
notice  to  tlie  owners  of  property  to  be  assessed,  and  an  opportunity  for 
tliem  to  he  lieard,  is  unconstitutional  and  void,  and  an  assessment  thero> 
under  ersatee  no  cloud  upon  title. 

ACTION  to  vacate  an  assessment  and  remove  clond  from  title. 
The  opinion  states  the  facts.    The  defendant  had  jadgment 

James  R.  AdamSy  for  appellant  A  court  of  equity  has  jurisdio- 
tion  to  grant  the  relief  asked  for.  Marsh  v.  City  of  Brooklyn^  59 
X.  Y.  280;  4  T.  &  C.  413;  Scott  v.  Onderdank,  14  N.  Y.  9;  Hatch 
▼.  City  o/Bufalo,  38  id.  276;  Shaw  t.  Dwight,  27  id.  246;  Orooke 
T.  Andrews,  40  id.  551;  Newell  t.  Wheeler,  48  id.  486;  1  B.  S.  (5th 
ed.)  934,  §  99,  935,  §  101«  936,  §  109. 

Earl,  J.  In  1869  an  act  was  passed  by  the  legislature  entitled 
"an  Act  to  lay  out,  open  and  grade  Atlantic  avenue  in  the  town  of 
New  Lots,  Kings  county/'  It  provided  that  the  Supreme  Court 
should  appoint  three  freeholders  of  that  town  commissioners  for 
the  purposes  of  the  act;  that  they  should  proceed  to  lay  out  the 
avenue  as  directed  in  the  act ;  that  if  the  owners  did  not  convey 
the  requisite  land  to  the  town  they  should  take  the  same  and  esti- 
mate the  ralue  thereof,  and  award  damages  for  taking  the  same; 
and  that  they  should  assess  the  amount  of  the  award  upon  the 
.  lands  benefited  by  the  opening  of  the  ayenue  in  proportion  to  ben- 
efits. The  act  made  ample  provision  for  notice  to  and  hearing  of 
all  the  persons  interested  before  the  making  and  final  confirmation 
by  the  Supreme  Court  of  the  award  and  assessment  Section  4  of 
the  act,  as  amended  by  chapter  619  of  the  Laws  of  1870,  provided 
that  upon  the  confirmation  of  the  report  in  relation  to  the  opening 
of  the  avenuo«  or  on  the  conveyance  of  the  land  taken  for  the 
avenue  to  the  town,  the  commissioners  should  be  authorized  to 
enter  n).K>n  the  lands  and  cause,  the  same  to  be  regulated,  graded 
and  otherwise  Improved,  and  to  assess  the  expense  of  such  rega- 
^^°&  gradmg,  etc.,  upon  the  lands  which  in  their  judgment 
Vol.  XXX  —  37  • 
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should  be  benefited  by  sach  improyement  in  proportion  to  the 
benefits;  and  that  they  sbonld  certify  such  assessment,  with  the 
names  of  the  parties  assessed,  to  the  saperyisor  of  the  town,  and 
that  the  amounts  so  assessed  should,  together  with  interest  from 
the  time  of  making  the  assessment  until  the  expiration  of  the  war- 
rant of  the  collector,  be  added  by  the  supervisors  of  Kings  coantr 
to  and  be  made  a  part  of  the  annual  taxes  for  the  ensuing  year 
upon  the  lands  upon  which  they  should  be  assessed,  and  should  be 
a  lien  thereupon,  and  levied  and  collected  in  the  same  manner  ai 
other  taxes  are  required  by  law  to  be  collected. 

It  will  be  observed  that  two  assessments  are  provided  for  by  the 
acts ;  one  for  the  damages  awarded  to  the  owners  of  the  land,  under 
section  3  of  the  act  of  1869,  as  amended,  and  another  for  the 
expense  of  regulating,  grading,  etc.,  under  section  4,  as  amended. 
The  former  assessment  was  to  be  made  and  confirmed  after  proper 
notice  to  and  hearing  of  the  persons  interested.  The  latter  aasesB- 
ment  could  be  made  without  any  notice  to  or  hearing  of  any  pe^ 
son.  The  law  requires  no  notice,  and  a  provision  for  notice  can- 
not be  implied.  Upon  the  assumption  that  the  law  was  valid, 
there  was  ample  authority  for  the  commissioners  to  make  the 
assessment  without  any  notice  or  hearing;  and  the  assessment, 
when  once  made  in  the  exercise  of  the  arbitrary  discretion  thus 
conferred,  would  be  unassailable,  and  however  unjust,  unfair  and 
oppressive,  would  be  subject  to  no  review,  unless  fraud  or  oormp- 
tion  could  be  shown. 

Under  these  acts  commissioners  were  appointed,  and  they  pro- 
ceeded to  open  and  improve  the  avenue  at  a  large  expense;  and  in 
1871,  in  pursuance  of  section  4,  they  made  an  assessment  for  such 
expense  upon  the  lands,  which,  in  their  judgment,  were  benefited 
by  the  improvement,  and  certified  the  assessment  to  the  supervisor 
of  the  town,  and  the  supervisors  of  the  county  added  the  amoont 
thereof  to  the  annual  taxes  of  the  town  and  issued  a  warrant  for 
the  collection  thereof  to  the  collector  of  the  town.  The  amount 
assessed  against  land  of  the  plaintiff  was  upward  of  $1,100,  and 
that  sum  by  the  terms  of  the  act  became  a  lien  upon  his  land.  The 
plaintiff  then  brought  this  action  to  remove  such  lien  as  a  clond 
upon  the  title  to  his  land. 

Upon  the  trial  the  plaintiff  claimed  that  the  assessment  was 
illegal  and  void,  upon  two  grounds:  (1)  That  it  was  for  more  than 
the  expense  of  the  improvement,  and  {2)  that  it  was  made  without 
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mj  notice  to  or  hearing  of  him  or  other  property  owners.  He 
•offered  to  give  evidence  of  the  first  ground  which,  npon  the  objec- 
tion of  the  defendants,  was  excluded  by  the  court;  and  this 
exelosion  was  urged  upon  the  argument  before  us  as  one  ground  of 
error.  It  was  fully  admitted  upon  the  trial  that  there  had  been  no 
notice  or  hearing  as  to  the  assessment;  and  it  was  claimed  by  the 
defendants  that  the  property  owners  were  entitled  to  no  notice  or 
hearing  under  the  law. 

The  court  at  Special  Term,  found,  as  matter  of  fact,  that  no 
notice  of  any  kind  concerning  the  assessment  was  ever  made, 
issued,  published  or  given  to  the  plaintiff  or  other  property-holders 
affected  by  the  assessment,  and  that  the  plaintiff  was  never  afforded 
an  opportunity  by  notice  to  object  to  or  complain  of  the  assessment, 
or  to  have  it  reviewed,  or  to  apply  for  a  review  thereof,  or  to 
examine  the  same;  and  it  decided,  as  a  conclusion  of  law,  that  the 
plaintiff  and  other  property-owners  were  not,  under  the  law,  enti- 
tled to  notice  of  the  assessment  or  an  opportunity  to  be  heard  in 
reference  thereto,  and  that  the  assessment  was  therefore  regular 
and  legal.  The  Oeneral  Term  took  the  same  view  of  the  law  and 
affirmed  the  judgment  of  the  Special  Term. 

We  shall  examine  and  consider  but  one  question,  which  we  deem 
decisive  of  this  case,  and  that  is  whether  the  act  authorizing  the 
assessment  was  constitutional.  If  it  was  unconstitutional,  no  valid 
assessment  could  be  made  under  it;  and  the  invalidity  of  the  assess- 
ment would  always  apjSear,  and  it  could  constitute  no  such  cloud 
upon  title  as  to  call  for  the  interference  of  a  court  of  equity. 
Newai  V.  Wheeler,  48  N.  Y.  486 ;  Marsh  v.  City  of  Broohtyfiy  59 
id.  280. 

Here  was  an  expense  for  a  local  improvement  of  more  than 
1100,000.  The  commissioners  were  to  ascertain  what  land  within 
the  district  of  assessment  was  benefited,  and  then  to  apportion  and 
assess  the  said  sum  upon  such  land  in  proportion  to  benefits.  The 
assessment  when  made  was  declared  to  be  a  lien  upon  the  land,  and 
its  payment  could  be  enforced  by  a  sale  thereof. 

I  am  of  opinion  that  the  Constitution  sanctions  no  law  imposing 
soch  an  assessment,  without  a  notice  to,  and  a  hearing  or  an  oppor- 
tunity of  a  hearing  by  the  owners  of  the  property  to  be  assessed. 
It  is  not  enough  that  the  owners  may  by  chance  have  notice,  or 
that  they  may  as  a  matter  of  favor  have  a  hearing.  The  law  must 
lequire  notice  to  them,  and  give  them  the  right  to  a  hearing  and 
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an  opportnnitj  to  be  heard.  It  matters  not,  upon  the  qnestion  of 
the  constitutionality  of  such  a  law,  that  the  assessment  has,  in  bdL, 
been  fairly  apportioned.  The  constitutional  validity  of  law  is  to  U 
tested,  not  by  what  has  been  done  under  it,  but  by  what  may,  by 
its  authority,  be  done.  The  legislature  may  prescribe  the  kind  of 
notice  and  the  mode  in  which  it  shall  be  given,  but  it  cannot  dis* 
pense  with  all  notice. 

It  is  not  disputed  that  the  legislature  has  unlimited  power 
(except  as  restrained  by  the  Federal  Constitution)  to  impose  tazei 
and  assessments  for  public  purposes.  It  may  impose  taxes  upon 
all  property  within  the  State;  and  in  such  cases,  the  owners  sn 
supposed  to  receive  a  compensation  for  the  burdens  thus  imposed 
in  the  protection  and  benefits  of  the  government  under  which  they 
live.  It  may  impose  taxes  upon  local  divisions  of  the  State  for  the 
purposes  of  local  government,  and  all  the  citizens  residing  in  the 
locality  must  bear  the  burdens,  as  they  all  receive  the  benefits  of 
the  local  government.  It  may  cause  or  authorize  local  improTO* 
ments  to  be  made  and  authorize  the  expense  thereof  to  be  aMC?esed 
upon  the  land  benefited  thereby.  Bat  in  all  cases  there  most  be 
apportionment  of  the  burdens,  either  among  all  the  property  own- 
ers of  the  State,  or  of  the  local  division  of  the  State,  or  the  prop- 
erty owners  specially  benefited  by  the  improvements.  In  eiAer 
case,  if  one  is  required  to  pay  more  than  his  share,  he  reoei^es  no 
corresponding  benefit  for  the  excess,  and  that  may  properly  be 
styled  extortion  or  confiscation.  A  tax  o%  assessment  upon  prop- 
erty arbitrarily  imposed,  without  reference  to  some  system  of  jost 
apportionment,  could  not  be  upheld. 

Assessments  for  local  improvements  can  be  justified  only  upon 
the  theory  that  the  lands  upon  which  they  are  laid  are  spe- 
cially benefited  by  the  improvements  for  which  they  are  laid  and 
hence  ought  to  bear  the  burden  rather  than  property  generally ; 
and  if  a  law  should  authorize  such  assessments  to  be  laid,  without 
reference  to  benefits,  it  would  either  take  property  for  the  pnblie 
good,  without  compensation,  or  it  would  take  the  property  from  one 
person  for  the  direct  benefit  of  another ;  and  in  either  aspect  it 
would  be  unconstitutional.  Ktrby  v.  Shaw^  19  PenQ.8k  858; 
Schenhff  v.  Oommonwealih,  36  id.  29 ;  MoOonxgU  v.  AUeghiniif  CUy, 
44  id.  118  ;  In  ihe  Matter  of  Washington  avenne,  69  id.  360;  Pot- 
terson  v.  Society ^  etcy  24  N.  J.  385;  Tide-water  Co.  v.  Coslar,  18  N. 
J.  Eq.  519;  In  the  Matter  of  the  Drainage  of  Lands,  35  N.  J.  497; 
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&.  John  T.  Eiui  SL  Louts,  50  IlL  92  ;  Lee  y.  Buggies,  62  id.  427 ; 
In  the  Matter  of  Aliany  street,  11  Wend.  149;  Litchfield  t.  Vernon^ 
41  N.  Y.  123. 

What  one  pays  for  taxes  and  assessments  is  taken  for  the  public 
good  and  can  be  justified  upon  no  other  theory.  Private  property 
cannot  be  taken  for  private  purposes,  even  under  the  legislative 
power  of  taxation.  Wetsmer  v.  Village  of  Douglass,  64  N.  Y.  91; 
s.  c,  21  Am.  Bep.  586.  Taxation  and  assessment  imply  apportion* 
ment.  Each  person  must  share  the  burdens  of  taxation  and  assess- 
ment  equally  with  all  others  in  like  situation.  Property  may  also 
be  taken  by  the  right  of  eminent  domain  where  the  public  good 
requires.  In  such  case  what  bne  parts  with  is  just  so  much  more 
than  his  share  of  contribution  to  the  public  good,  and  hence  for 
such  property  he  must  receive  compensation  in  money  or  its  equiv* 
alent  People  v.  Mayor  of  Broohlyny  4  N.  Y.  419;  BaUimore  y. 
Harris,  26  Md.  194. 

It  must  be  conceded  that  property  cannot  be  taken  by  the  right 
of  eminent  domain,  without  some  notice  to  the  owner,  or  some  op* 
portunity  on  the  part  of  the  owner,  at  some  stage  of  the  proceed* 
ing,  to  be  heard,  as  to  the  compensation  to  be  awarded  him.  An 
act  of  the  legislature,  arbitrarily  taking  property  for  the  publio 
good,  and  fixing  the  compensation  to  be  paid,  could  not  be  upheld. 
There  would  in  such  case  be  the  absence  of  that  *^  due  process  of 
law"  which  both  the  Federal  and  State  Constitutions  guarantee  to 
efery  citizen.  Oan  it  be,  that  when  the  public  takes  land  for  a 
public  highway,  the  owners  thereof  are  entitled  to  a  hearing  as  to 
the  compensation  which  they  are  to  receive,  and  yet  that  the  lands 
on  both  sides  of  the  highway  may  be  assessed  to  pay  such  compen- 
ntion  to  their  entire  value,  without  any  opportunity  on  the  part  of 
the  owners  to  be  heard  ? 

The  legislature  can  no  more  arbitrarily  impose  an  assessment 
for  which  property  may  be  taken  and  sold,  than  it  can  render  a  judg* 
ment  against  a  person  without  a  hearing.  It  is  a  rule  founded  on 
the  first  principles  of  natural  justice  older  than  Written  Oonstitu* 
tions,  that  a  citizen  shall  not  be  depnved  of  his  life,  liberty  or  prop- 
erty without  an  opportunity  to  be  heard  in  defense  of  his  rights, 
and  the  constitutional  provision  that  no  person  shall  be  deprived  of 
these  ''without  due  process  of  law"  has  its  foundation  in  this 
rule.  This  provision  is  the  most  important  guaranty  of  personal 
rights  to  be  found  in  the  Federal  or  State  Constitution.    It  is  a 
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limitation  upon  arbitrary  power,  and  is  a  guaranty  against  arbitrary 
legislation.  No  citizen  shall  arbitrarily  be  deprived  of  his  life,  lib- 
erty,  or  property.  This  the  legislature  cannot  do  nor  aathorize  to 
be  done.  *'  Due  process  of  law  *'  is  not  confined  to  judicial  pro- 
ceedings, but  extends  to  every  case  which  may  deprive  a  citixen  of 
life,  liberty  or  property,  whether  the  proceeding  be  judicial,  admin- 
istrative, or  executive  in  its  nature.  Weimer  v.  Sunbury,  30 
Mich.  201.  This  great  guaranty  is  always  and  everywhere  present 
to  protect  the  citizen  against  arbitrary  interference  with  these 
sacred  rights. 

It  is  difficult  to  define  with  precision  the  exact  meaning  and  scope 
of  the  phrase,  ^'  due  process  of  law.''    Any  definition  which  could 
be  given  would   probably  fail  to  comprehend  all  the  cases  to  which 
it  would  apply.    It  is  probably  wiser,  as  recently  stated  by  Mr. 
Justice  Miller  of  the  United  States  Supreme  Court,  to  leave  the 
meaning  to  be  evolved  ^'  by  the  gradual  process  of  judicial  inclusion 
and  exclusion,  as  the  cases  presented  for  decision  shall  require, 
with  the  reasoning  on  which  such  decisions   may  be  founded." 
Davidson  v.  Board  of  Administrators  of  New  Orleans,  96  U.  S.  97; 
8.  c,   17  Albany   Law  Journal,   ;{23.     It  may,  however,  be  stated 
generally  that  due  process  of  law  requires  an  orderly  proceeding 
adapted  to  the  nature  of  the  case  in  which  the  citizen  has  an  op- 
portunity to  be  heard,  and  to  defend,  enforce,  and  protect  his  righti. 
A  hearing  or  an  opportunity  to  be  heard  is  absolutely  essential. 
We  cannot  conceive  of  due  process  of  law  without  this.    In  his 
argument  in   the  Dartmouth  College  case,  4  Wheat  519,  Webster 
defined  ^Mne  process  of  law"  as  a  proceeding  ''which  proceeds 
upon  inquiry  and  renders  judgment  only  after  trial."    Mr.  Justice 
Edwards  in  Westervelt  v.  Oregg,  12  N.  Y.  209,  defines  it  as  follows: 
''Due  process  of  law  undoubtedly  means  in  due  course  of  legal 
proceedings  according  to  those  rules  and  forms  which  have  been 
established  for  the  protection  of  private  rights."    Judge  Coolit 
in  his  work  on  Constitutional  liimitations,  at  page  355,  after  saying 
that  "  due  process  of  law "  is  not  confined  to  ordinary  judicial 
proceedings  but  extends  to  all  cases  where  property  is  sought  to  be 
taken  or  interfered  with,  says,  that  "due  process  of  law  in  each 
particular  case  means  such  an  exertion  of  the  powers  of  government 
as  the  settled  maxims  of  law  permit  and  sanction,  and  under  sacli 
safeguards  for  the  protection  of  individual  rights  as  these  maxims 
prescribe  for  the  class  of  cases  to  which  the  one  in  question  belongs.** 
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It  has  always  been  the  general  mle  in  this  country^  in  every  system 
of  assessment  and  taxation,  to  give  the  person  to  be  assessed  an 
opportunity  to  be  heard  at  some  stage  of  the  proceeding.    That  '^  due 
prooeas  of  law"  requires  this  has  been  quite  uniformly  recognized. 
In  Butter  v.  Supers  of  Saginato,  26  Mich.  22,  where  a  tax  had 
been  imposed  for  building  drains.  Judge  Ooolet  says  :    *^  It  is  not 
the  proyince  of  any  mere  legislative  direction  to  impose  pecuniary 
burdens  upon  the  people.     The  power  to  tax  is  indeed  plenary ;  but 
taxation  implies  public  interest  and  in  cases  like  these  now  in 
question  it  also  implies  proceedings  in  pais  in  some  of  which  the 
tax  payers  have  a  right  to  take  part  and  be  heard.  Any  attempt  to 
lay  the  burden  in  disregard  of  these'principles  must  necessarily  be 
inoperative."    In  Phtten  v.  Oreen,  13  Cal.  326,  Baldwin,  J.,  says; 
''  We  think  it  would  be  a  dangerous  precedent  to  hold  that  an  abso- 
lute power  resides  in  the  supervisors  to  tax  land  as  they  may  choose 
without  giving  any  notice  to  the  owner.     It  is  a  power  liable  to 
great  abuse.    The  general  principles  of  law  applicable  to  such 
tribunals  oppose  the  exercise  of  any  such  power.''    In  JPhiladelphia 
T.  MiUer,  49  Penn.  St  440,  Aonew,  J.,  speaking  of  taxation,  says: 
''Notice  or  at  least  the  means  of  knowledge  is  an  essential  element 
of  every  just  proceeding  which  affects  rights  of  persons  or  property." 
In  Matter  of  Trustees  of  N.  F.  ProL  Epis.  Public  School,  31  N.  Y. 
574,  Judge  Dbkio  says  :     ''  It  is  manifestly  proper  that  the  tax 
payers  should  have  notice  of  the  imposition  proposed   to  be  laid 
upon  them,  and  an  opportunity  for  making  suggestions  and  explana- 
tions to  the  proper  administrative  board  or  office."     In   Ireland  v. 
City  of  Rochester^  51  Barb.  414,  Judge  James  C.  Smith,  speaking 
of  the  imposition  of  assessments,  says  :    ^^  It  is  in  the  nature  of  a 
judicial  proceeding  against  them,  and  its  effect  is  to  take  their 
property  for  public  use.     *    *    *    It  is  a  plain  principle  of  justice 
applicable  to   all  judicial  proceedings,  that  no  person   should  be 
condemned,  or  shall  suffer  judgment  against  him  without  an  oppor-, 
tunity  to  be  heard ; "  and  he  says  that  an  act  assessing  '^persons 
without  notice  transcends  the  power  of  the  legislature,  and  is  itself 
void."    In  The  Matter  of  Ford,  6  Lans.  92,  Judge  Gilbert  says  : 
That  the  duties  of  assessors  in  making  assessments  are  of  a  judicial 
nature,  and  that  '^  it  is  a  fundamental  rule  that  in  all  judicial  or 
puisi  judicial  proceedings,  whereby  the  citizen  may  be  deprived  of 
liis  property  he  shall  have  notice,  and  an  opportunity  of  a  hearing 
before  the  proceedings  can  become  effectual."    That  assessors  act 
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jadioiallj.     See,  also,  Barhyte  v.  Shepherd,  35  N.  Y.  238,  and  Clark 
V.  Norton,  49  id.  243. 

In  Overmg  v.  Foote,  65  N.  ¥•  263,  Mr.  Commissioner  Bbtkolw 
8.iys  :  '^  The  general  theory  under  our  laws  for  taxation  of  property 
is  that  the  citizen  to  be  affected  must  have  some  sort  of  notice  of 
the  proceeding  to  be  had  against  his  property,  and  that  in  some 
form  he  may  be  heard,  if  wrong  is  apprehended,  before  any  portico 
of  his  estate  is  seized  for  the  support  of  government ;  and  I  think 
all  our  laws  for  the  assessment  of  property  for  the  purpose  of  tazft- 
tion  are  founded  upon  this  notion  of  justice.''   In  Davidson^s  case 
in  the  Supreme  Court  of  the  United  States  above  referred  to,  the 
doctrine  that  the  citizen  is  entitled  to  due  process  of  law  in  the 
imposition  of  assessments  is  distinctly  recognized.     In  that  case, 
an  assessment  upon  the  real  estate  of  the  plaintiff  in  error  in  the 
city  of  New  Orleans  for  draining  the  swamps  of  that  city  was  re« 
sisted  in  the  State  courts  and  was  brought  by  a  writ  of  error  to  the 
United  States  Supreme  Court  on  the  ground  that  the  proceeding 
deprived  the  owner  of  his  property  without  due  process  of  law,  and 
the  court  refused  to  interfere  with  the  assessment  on  the  groimd 
that  the  party  assessed  had  notice  and  an  opportunity  to  appear 
before  a  proper  tribunal  and  contest.     Mr.  Justice  Bbadlbt,  wnt- 
ing  one  of  the  opinions,  says  :     ''In  judging  what  is  'due procefli 
of  law '  respect  must  be  had  to  the  cause  and  object  of  the  taking, 
whether  under  the  taxing  power,  the  power  of  eminent  domain,  or 
the  power  of  assessments  for  local  improvements,  or  none  of  these; 
and  if  found  to  be  suitable  or  admissible  in  a  special  case  it  will  be 
adjudged  to  be  '  due  process  of  law ; '  but  if  found  to  be  arbitmj, 
oppressive  and  unjust,  it  may  be  declared  to  be  not  due  process  of 
law."    In  Murray^ 9  Lessee  v.  Hohoken  Land  and  ImprovemetU  Co,, 
18  How.  272,  it  was  held  that  the  provision  as  to  ''due  process  of 
law  "  was  a  restraint  on  the  legislative  as  well  as  the  executive  and 
judicial  powers  of  the  government.     Judge  Coolet  in  his  valnable 
work  on  Taxation,  at  page  265*,  says  :     ''In  such  proceedings  there- 
fore it  must  be  a  matter  of  the  utmost  importance  to  the  person 
assessed,  that  ho  should  have  some  opportunity  to  be  heard,  before 
the  charge  is  fully  established  against  him ;  and  it  would  seem  to 
be  a  dictate  of  strict  justice  that  the  law  should  make  reasonable 
provisions  to  secure  him  as  far  as  may  be  against  partiality,  malice 
or  oppression  ; "  and  on  page  266  he  says  :     "  We  should  say  that 
notice  of  proceedings  in  such  cases,  and  an  opportunity  for  a  bear- 
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ing  of  some  descnption,  were  matters  of  constitutional  right.  It 
has  been  customary  to  provide  for  them  as  a  part  of  what  is  due 
process  of  law  for  these  cases,  and  it  is  not  to  be  assumed  that  con- 
stitutional provisions  carefully  framed  for  the  protection  of  prop- 
erty were  intended,  or  could  be  construed  to  sanction  legislation 
under  which  officers  might  secretly  assess  one  for  any  amount  in 
their  discretion,  without  giving  him  an  opportunity  to  contest  the 
justice  of  the  assessment." 

While  it  may  be  said  that  there  is  no  authority  directly  in  point, 
yet  as  has  been  shown  there  is  much  judicial  expression  in  favor  of 
the  proposition  I  am  endeavoring  to  maintain.  The  cases  must 
have  been  extremely  rare  in  this  country  where  assessments  have 
been  imposed  without  notice  or  an  opportunity  to  be  heard,  and 
hence  the  application  of  ^'due  process  of  law"  to  the  subject  of 
assessments  and  taxation  has  not  been  much  discussed.  The  case 
nearest  in  point  is  Davidson's  case.  That  as  has  been  seen  was  a 
case  of  assessment,  and  the  United  States  Supreme  Court  had 
jurisdiction  of  it  only  because  it  involved  the  constitutional  pro- 
vision as  to  ''due  process  of  law."  If  the  citizen  in  the  case  of 
assessments  is  not  entitled  to  the  protection  of  this  constitutional 
provision  then  the  court  would  have  dismissed  that  case  on  that 
ground,  but  it  considered  the  case  upon  the  merits  and  decided 
that  there  was  due  process  of  law. 

No  case  it  is  believed  can  be  found  in  which  it  was  decided  that 
this  constitutional  guaranty  did  not  extend  to  cases  of  assessments, 
aud  yet  we  may  infer  from  certain  dicta  of  judges  that  their  atten- 
tion was  not  called  to  it,  or  that  they  lost  sight  of  it  in  the  cases 
which  they  were  considering.  It  has  sometimes  been  intimated 
that  a  citizen  is  not  deprived  of  his  property  within  the  meaning 
of  this  constitutional  provision  by  the  imposition  of  an  assessment 
It  might  as  well  be  said  that  he  is  not  deprived  of  his  property  by 
a  judgment  entered  against  him.  A  judgment  does  not  take 
property  until  it  is  enforced,  and  then  it  takes  the  real  or  personal 
property  of  the  debtor.  So  an  assessment  may  generally  be  enforced 
not  only  against  the  real  estate  upon  which  it  is  a  hen  ;  but  as  in 
this  case  against  the  personal  property  of  the  owner  also,  and  by  it 
ho  may  just  as  much  be  deprived  of  his  property,  and  m  the  same 
sense  as  the  judgment  debtor  is  deprived  of  his  by  the  judgment. 

We  are  therefore  of  opinion,  for  the  i*easons  stated,  that  the  acts 
QQderconsideration  were  unconstitutional  and  void,  and  hence  thkt 
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BO  assessment  laid  under  them  could  be  a  cloud  upon  title  to  Und^ 

and  chat  the  judgment  should  therefore  be  affirmed  with  costs. 

All  concur ;  Ohubgh,  G.  J.,  Folgbb  and  Millbr^  JJ.^  concur^ 

ring  in  result. 

JudgmmU  afimatL 


Woodworth  v.  Patns. 

(74  N.  Y.  ISA.) 

Deed — eondUian  — f^ee  ehureh  —  what  i$  a  mUe  of  jMiat. 

A  deed  of  land  "  for  church  parposes  '*  contained  a  condition  that  if  the  Mats 
of  anj  church  thereon  should  be  "  rented  or  sold  "  the  land  should  revert. 
The  land,  with  the  church  erected  thereon,  was  sold  under  Judicial  pr> 
ceedings  to  paj  debts  of  the  church.     Held,  not  a  breach  of  the  coiiditiaB. 

EJECTMENT.  The  land  in  question  was  deeded  to  the  trustees 
of  a  churchy  upon  a  condition  set  forth  in  the  opinion.  The 
land  with  the  church  wasaftefward  sold  to  defendant  under  jndiciil 
proceedings  to  pay  debts  of  the  church.  The  defendant  had  judg* 
ment  below. 

Morris  £  RtisseU,  for  appellant.  The  deed  from  Mrs.  Selleck 
must  be  read  as  a  specific  use  and  for  a  specific  purpose.  WiUiami 
y,  Williams^  4  Seld.  525.  There  was  such  a  breach  of  the  condi- 
tions  of  the  grant  as  entitled  plaintiff  to  enter.  PamuUee  t.  0.  S 
S.R.R.  Co.y  2  Seld.  80  ;  Oray  v.  Blanchardy  8  Pick.  284.  No  tech- 
nical words  are  required  to  establish  a  conditional  limitation.  PW' 
fnalee  y.  Oswego  S  Syracuse  R.  R,,  2  Seld.  80;  4  Kent's  Com.  124« 
233;  Gerard's  Title  to  Real  Estate,  128,  264;  Mahon  t.  N.  T. 
Central  R,  R.  (7o.,24  N.  Y.  661.  The  object  of  the  grant  being 
clearly  limited  to  the  use  of  the  Methodist  Protestant  Church  it 
reverted  as  soon  as  the  church  alienated  or  abandoned  its  use  for 
church  purposes.  People  v.  White,  11  Barb.  28,  29;  TXnkham  t. 
Erie  R.  Co.y  53  id.  394;  Beach  v.  Nixon,  5  Seld.  35;  Brawn  r. 
Evans,  34  Barb.  594;  Mayor  v.  Stuyvesant,  17  N.  T.  34.  Words 
of  perpetuity  are  not  necessary  to  pass  a  fee.  1  B.  S.  748,  §  1* 
The  seats  were  a  part  of  the  church,  and  passed  with  it  to  the 
grantee.  Trustees  First  Baptist  Church  of  Ithaca  y.  Btgetow,  l^ 
Wend.  28 ;  Vule  v.  Osgood,   8  Barb.  130 ;   Shaw  t.  Bevendge,  3 
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Hill,  26  ;  Foote  v.  WmI,  1  Den.  544;  2  Bacon's  Abr.  306,  tide^ 
Breach  of  Conditions;  8  id.  380;  Gerard's  Title  to  Real  Estate, 
123;  Gilbert  t.  PeiOer,  38  N.  Y.  165;  Plumb  v.  Tubba,  14  N.  Y. 
443;  Mahon  v.  JV.  T.  Cent.  R.  R.  Cb.,  24  K  Y.  660;  Hooker  v. 
Minden  Turnpike  Co.,  12  Wend.  371;  People  v.  Bank  of  ffudsen,  6 
Cow.  217;  Bingham  v.  WeidertoaXf  1  Oomst.  509;  DeRuyter  v.  /S!f« 
iVtftfr'tf  Church,  3  id.  238. 

if.  7!  Jenkins,  for  respondent 

Miller,  J,    By  the  original  oonyeyance  of  Mrs.  Selleck,  the 
grantor,  the  land  therein  described  passed  to  the  Methodist  Prot- 
estant Chnrch  and  to  its  successors  and  assigns,  subject  to  the  con- 
dition therein  contained,  which  declared  as  follows:  ''The  aboTO 
described  land  being  designed  for  church  purposes,  it  is  understood 
and  agreed  that  the  seats  therein  shall  be  forever  free  for  the  use  of 
any  and  all  persons  to  occupy  in  the  capacity  of  worship;  but  if  the 
seats  of  the  said  church  to  be  erected  thereon,  or  any  other  church  < 
thereon,  shall  be  rented  or  sold,  then  the  said  above  described  prem- 
ises  shall  revert  to  the  said  party  of  the  first  part  or  her  heirs.''    We 
think  that  the  condition  contained  in  the  grant  was  not  forfeited  by: 
the  sale  for  the  payment  of  debts  to  the  defendant    By  its  terms 
the  use  of  the  premises  is  not 'limited  exclusively  to  the  grantees  or 
to  any  particular  denomination  of  Christians.    The  grant'  was  evi* 
dently  for  church  purposes,  and  beyond  this  there  was  no  restric-^ 
tioD,  except  that  the  seats  were  to  be  free  and  should  not  be  rented' 
or  sold.    If  the  grantor  had  intended  that  the  Methodist  Protestant 
Church  alone  was  to  enjoy  the  franchise  conferred,  it  should  have 
so  provided  in  proper  and  expressive  language  which  would  leave' 
no  question  in  regard  to  her  meaning.    In  failing  to  do  this,  it  must 
be  conceded  that  no  such  limitation  was  designed  or  made,  and  that 
the  grantor  intended  to  leave  the  subject  of  a  change  of  a  denom* 
instional  character  to  those  who  might  enjoy  the  franchise  granted 
and  to  the  course  of  events,  without  any  restriction  whatever.    If 
by  any  means  the  object  of  the  grantor  was  perverted  from  the  pur* ' 
pose  she  had  in  view,  or  the  church  used  or  appropnated  it  for  any 
secular  or  irreligious  purposes,  then  a  forfeiture  would  follow  the 
act,  and  the  land  revert  back  to  the  heirs  of  the  grantor.     Condi- 
tions  m  grants  are  not  favored  in  law,  and  hence  they  must  be 
elearly  expressed.     Craxg  v.  Welle,  11  N.  Y.  315.     They  are  also  to 
be  construed  with  great  strictness,  because  they  tend  to  destroy 
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€^tates;  and  the  rigorous  exaction  of  them  is  a  species  otsummum 
jusy  and  in  many  cases  hardly  reconcilable  with  conscience.  4 
Kent  Com.  130.    Nor  are  they  to  bo  sustained  by  inference  or  recital. 

Having  in  view  these  rules  there  is  no  valid  ground  for  claiming 
that  there  was  an  abandonment  or  misappropriation  of  the  property 
in  contravention  of  the  design  of  the  grantor.  The  authorities  to 
which  wo  have  been  referred,  as  to  this  branch  of  the  case,  do  not, 
we  think,  uphold  any  such  theory.  So  long  as  the  building  was  not 
used  for  any  other  or  a  different  purpose  than  the  grant  provided, 
and  the  seats  were  free  and  neither  rented  nor  sold,  it  cannot  be 
maintained  that  the  grant  was  forfeited.  The  deed  to  the  defend- 
ant contains  the  same  condition  as  the  original  grant,  and  he  stands 
in  the  place  of  the  original  grantee,  with  the  same  and  no  other 
rights,  privileges  or  restrictions. 

The  plaintiff's  counsel  also  takes  the  position  that  the  conveyance 
by  the  corporation  of  the  fee  of  the  land  to  the  defendant  is  tanta- 
mount to  a  sale  or  renting  of  the  pews,  and  therein  works  a  forfeit- 
ure. The  argument  is  that  if  the  sale  of  a  single  pew  in  the  cbnrcK 
is  a  forfeiture,  then  the  sale  of  the  fee  of  the  land  and  the  entire 
property  must,  of  necessity,  constitute  such  forfeiture.  And  as 
the  greater  includes  the  less,  by  the  sale  of  the  land  the  seats  hafe 
been  sold,  and  the  right  of  entry  became  perfect  upon  such  sale. 
No  such  result  necessarily  follows  as  a  logical  consequence  of  a  sale 
of  the  land  for  the  very  same  purposes  which  were  secured  by  the 
original  grant  The  deed  does  not  so  provide,  and  the  sale  of  the 
whole  is  not  thus  restricted.  We  think  it  might  properly  be  made, 
in  accordance  with  the  terms  of  the  grant,  and  the  building  nsed 
for  church  purposes,  under  such  a  sale,  without  at  all  infringing 
upon  or  violating  the  provisions  as  to  free  seats.  As  the  sale  was 
made,  and  the  deed  executed  to  the  defendant,  subject  to  the  very 
same  restriction,  the  condition  still  continues  in  full  force,  and  is 
in  no  way  impaired  or  violated.  The  pews  still  remain  free,  and 
nothing  has  been  done  to  interfere  with  or  prevent  their  use  and 
occupation  as  such,  or  to  convert  the  property  to  any  other  than 
church  purposes  ;  nor  do  the  authorities  cited  by  the  appellant's 
counsel  sustain  the  position  contended  for,  in  this  respect.  The 
grant  contains  no  provision  which  prohibits  a  conveyance  of  the 
real  estate  of  a  church  to  an  individual,  and  the  law  does  not  for- 
bid an  individual  from  holding  and  owning  n  church,  and  renting 
or  allowing  the  same  to  be  occupied  and  used  for  religious  purposes. 
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So  long  as  it  is  conducted  without  violating  the  tenns  upon  which 
the  grant  was  made  no  valid  reason  exists  why  a  forfeiture  should 
be  incurred.  Until  there  is  such  a  breach  tfie  grant  is  not  affected 
or  impaired,  and  the  rights  acquired  by  the  purchaser,  under  the 
same,  cannot  be  disturbed.  He  does  not  hold  the  franchise,  nor 
does  the  conveyance  of  the  real  estate  constitute  him  a  body  cor- 
porate ;  but  the  officers  of  the  corporation,  with  his  assent,  may 
occupy  and  use  it,  and  conduct  it  in  accordance  with  the  terms  of 
the  grant  The  fee  of  the  land  and  the  use  of  the  pews  are  placed  on 
a  different  footing.  The  former  may  be  transferred,  because  such 
transfer  is  not  forbidden  and  is  not  inconsistent  with  either  th& 
purpose  or  the  condition  of  the  conveyance.  If  the  pews  are  dis- 
posed of,  the  condition  is  violated,  the  grant  becomes  void,  and  the 
land  reverts  as  provided,  ^he  interest  in  a  i)ew  is  separate  from 
the  fee,  and  the  owner  of  the  former  may  maintain  an  action 
against  a  trespasser  or  any  ^rson  who  infringes  upon  his  rightd,. 
and  they  may  be  leased  and  held  distinct  from  the  fee.  Shaw  v. 
Bevertdge,  3  Hill,  26 ;  First  Baptist  Church  of  Ithaca  v.  BigeloWy 
16  Wend.  28.  This  distinction  was  recognized  by  the  grantor,  and 
it  IS  not  apparent  how  a  subsequent  conveyance,  upon  the  same* 
terms,  can  destroy  and  render  such  condition  inoperative  and  of  no 
effect  The  doctrine  which  applies  where  there  is  an  abandonment 
by  a  corporation,  by  which  there  is  a  reversion  of  corporate  fran* 
ehises,  cannot  affect  the  question  here  involved,  for  a  corporation 
may  defeat  the  possibility  of  a  reverter  by  an  alienation  in  fee  of  real 
estate  before  a  dissolution,  although  there  may  have  been  a  reverter 
upon  a  dissolution,  before  a  conveyance.  Nicoll  v.  Ene  R.  Coni-r 
pony,  12  N.  Y.  121-130  ;  2  Kent's  Com.  282. 

The  evidence  introduced  for  the  purpose  of  showing,  that  on 
some  occasions  there  was  a  refusal,  ]fj  persons  claiming  to  hold 
oflSce,  to  admit  members  and  others  into  the  church  edifice,  is  not 
8u£Bciently  explicit  and  certain  to  warrant  the  conclusion,  that  for 
that  reason,  the  premises  granted  had  been  diverted  from  their 
onginal  purpose,  and  that  there  was  a  breach  of  the  condition  of 
the  grant  The  acts  complained  of  appear  to  have  been  the  result 
of  a  church  controversy,  and  we  think,  do  not  present  any  valid 
ground  for  holding  that  they  created  a  forfeiture  of  the  grant. 

The  judgment  of  the  (General  Term,  for  the  reasons  given,  should 
be  affirmed. 

All  concur.  Judgment  affirmed. 
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JOHKSOK  y.  IfATIONAL   BaKK   OF  GLOYBBSYILUb 

(74  N.  T.  829.) 

yaiianal  bank —  tuury  —  discounting  InuineM  paper, 

A  National  bank,  disoounting  business  paper  at  a  greater  rate  tlian  wTen  per 
cent,  is  liable  to  the  forfeiture  of  double  the  excess  orer  seven  per  cent 
imposed  by  the  National  Banking  Act,  although  the  transaction  ia  not  osari* 
ous  under  the  State  law. 

ACTION  to  recover  the  forfeiture  provided  by  sectiona  6147, 5198 
of  the  National  Banking  Act.    The  point  is  sufficiently  indi« 
cated  in  the  opinion.    The  plaintiff  had  judgment  below. 

ff.  S.  Parhhurst,  for  appellant.  The  discount  of  business  paper 
IS  not  within  the  prohibition  of  the  usury  laws  of  this  State.  Cnm 
V.  Hendricks,  8  Wend.  669  ;  Rapelye  v.  Anderson^  4  Hill,  472 
Cohh  V.  Titu8,  10  N.  Y.  198  ;  Nash  v.  WhMs  Bank,  68  id.  396.  A 
Ifational  bank  has  the  same  right  as  natural  persons  to  purchan 
business  paper  at  any  rate  of  discount  that  may  be  agreed  npon. 
Tiffann  v.  Nat.  Bk.  of  Missouri,  18  Wall.  409  ;  B.  c,  Thompsoa'i 
Nat.  Bk.  Cases,  90;  Hintermeister  v.  First  N.  Bank,  64  N.  T.  »16. 

C  Jf.  Pari,  for  respondent 

BapaIiLO)  J.  The  same  point  which  is  raised  in  this  case  was 
made  in  Nash  v.  White's  Bank  of  Buffalo,  68  N.  T.  396,  m.,  that 
the  paper  discounted  being  business  paper  and  the  transaction  not 
usurious  under  the  general  statutes  of  the  State,  the  bank  was  not 
liable  under  the  Banking  Act  for<  taking  a  greater  rate  of  disoonnt 
than  seven  per  cent  per  annum  thereon.  We  there  held  that  tba 
<;haracter  of  the  paper  was  not  material  and  that  the  act  applied  to 
«11  discounts  as  well  as  to  loans. 

That  case  arose  under  the  State  Banking  Act  of  1870,  chap.  161 
The  provisions  effecting  this  case  contained  in  the  United  Statei 
Banking  Act,  arc  idtMitioal  with  those  of  the  State  act,exoept  that  tha 
latter  specifies  seven  per  cent  per  annum  as  the  rate  of  inteiBst 
which  may  be  taken  on  every  loan  or  discount  made,  or  upon  any 
Aote,  etc.,  while  the  act  of  Congress  says  that  on  any  loan  or  dis- 
oonnt interest  may  be  taken  at  the  rate  allowed  by  the  laws  of  tlis 
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State  where  the  bank  is  located,  and  that  when  no  rate  is  fixed  by 
the  hws  of  the  State,  the  bank  may  charge  a  rate  not  exceeding 
ssTon  per  cetatum^ 

We  think  that  it  was  the  intent  of  the  act  of  Congress  to  limit 
the  rate  to  be  taken  on  the  discount  of  commercial  paper  to  seven 
per  cent  in  those  States  where  no  rate  was  fixed  by  law  for  the  in- 
terest  of  money,  and  wherci  a  rate  wto  fixed,  to  limit  the  National 
banks  to  snch'tate.  In  this  State  the  rate  of  interest  on  money  is 
limited  to  seven  per  cent  per  annum,  and  the  act  of  Congress  con- 
seqnently  limits  the  rate  of  discount  to  that  rate.  It  is  claimed  by 
the  appellant  that  as  the  State  law  fixes  no  limit  to  the  rate  which 
natural  persons  may  take  for  the  discount  or  purchase  of  existing 
business  paper,  and  the  taking  of  discount  at  a  greater  rate  than 
seven  per  cent  on  such  paper  is  not  usurious  under  the  State  law, 
there  is  no  restriction  upon  the  rate  which  National  banks  may 
take  on  similar  discounts.  We  cannot  so  construe  the  act  of  Con- 
gress. It  limits  the  rate  of  interest  to  be  taken  on  loan  and  dis- 
eonnts.  If  the  rate  were  limited  only  on  loans  there  might  be 
some  plausibility  in  the  argument  that  the  purchase  of  business 
paper  at  a  discount  did  not  fall  within  the  limitation.  But  it  dis- 
tinctly specifies  discounts  as  well  as  loans,  and  it  is  well  known  that 
the  principal  office  of  banks  of  discount  is  to  discount  the  busi- 
ness paper  of  their  customers.  The  object  of  the  statute  was  to 
limit  the  rate  to  be  charged  on  these  discounts  as  well  as  upon 
loans,  and  this  rate  is  limited  to  the  rate  of  interest  fixed  by  the 
State  law,  for  it  says  that  the  National  bank  may  take  on  any  discount 
interest  at  the  rate  allowed  by  the  laws  of  the  State.  This,  we 
think,  refers  to  the  rate  fixed  by  the  State  law  for  interest  for  the 
use  of  money,  and  not  the  rate  fixed  by  such  law  for  the  discount 
of  commercial  paper.  If  however  it  should  be  deemed  to  refer  to 
the  rate  fixed  for  discounts,  as  well  as  for  the  use  of  money,  then  as 
there  is  no  rate  fixed  in  this  State  for  such  discounts,  the  provis- 
ion of  the  act  of  Congress  that  when  no  rate  is  fixed  by  the  laws 
of  the  State  the  banks  may  take  a  rate  not  exceeding  seven  per  cent 
would  apply.  That  the  framers  of  the  act  understood  that  it  ap- 
plied to  the  discount  of  business  as  well  as  accommodation  paper  is 
apparent  from  the  concluding  provision  of  section  5197,  viz. :  that 
the  purchase,  discount  or  sale  of  a  bona  fide  bill  of  exchange,  pay- 
able at  another  place  than  the  place  of  such  purchase,  (Jiscount  or 
•de,  at  not  more  than  the  current  rate  of  exchange  for  sight  drafts 
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in  addition  to  the  interest,  shall  not  be  considered  as  taking  or  i^ 
oei?ing  a  greater  rate  of  interest  If  the  rate  to  be  charged  on  the 
discoanty  purchase  or  sale  of  a  bona  fide  bill  of  exchange  was  not 
restricted  at  all  by  the  previous  provisions  as  to  discounts,  this  pro* 
vision  was  clearly  superfluous.  It  evidently  was  understood  thst 
such  paper  was  embraced  in  the  restrictions,  and  the  language 
'' purchase  discount  or  sale  of  a  bona  fide  bill "  was  employed  so  ai 
to  confine  the  privilege  of  including  exchange  in  the  sum  charged  for 
discount,  to  bona  fide  bills,  drawn  in  the  regular  course  of  busineas, 
and  to  prevent  its  being  made  available  to  enable  the  banks,  undor 
the  pretext  of  exchange,  to  charge  additional  discount  on  aooom- 
modation  bills  drawn  merely  for  the  purpose  of  raising  money. 

The  effect  of  the  act  was,  we  consider,  to  restrict  the  rate  of  dis- 
count on  all  paper  whether  accommodation  or  business  paper  to  the 
rate  established  by  the  State  law  for  interest  for  the  use  of  money, 
and  where  no  such  rate  was  established,  to  seven  per  cent  per  an- 
num. The  use  of  the  word  *^  usurious  "  at  the  end  of  section  5198  is 
not  sufficient  to  govern  the  construction,  and  make  it  appear  that 
the  transaction  must  be  usurious  under  the  State  law  to  authorise 
the  recovery  back  of  excessive  interest  paid.  It  is  used  forbrerity, 
with  reference  to  the  preceding  prohibitions,  and  a  violation  of  diem 
may  be  usury  under  the  act  of  Congress  though  not  under  the 
State  law. 

The  judgment  should  be  affirmed. 

All  concur,  except  Miller  and  Earl,  JJ.,  absent. 

Judgment  afiffnei 


BiRKBECK  v.  ACKROTD. 
(74  N.  T.  SBS^ 

Mi»rriaffe^hutbaMP9  right  to  wif^$  eepa/rate  earmnfft. 

Althoagh  the  statate  aathoriieB  a  married  woman  to  appropriate  her  eaninst 
to  her  separate  use,  yet  in  the  absenoe  of  evidence  of  an  intentka  so  te 
appropriate  them,  the  basband  is  entitled  to  them. 

ACTION  for  work,  labor  and  services  of  the  plaintiff  and  his 
wife,  and  of  that  of  the  wires  of  the  plaintiffs  sons,  assigned 
to  him.  The  plamtiff  had  judgment  below.  The  opinion  show» 
other  facts. 
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Herbert  Oedney^  for  appellant  Plaintiff  was  not  entitled  to 
maintain  this  action  for  his  wife's  services.  Brooks  t.  Schwerin^ 
U  K.  Y.  343,  348,  349;  Laws  1860,  ch.  90,  §g  2,  7;  Adatna  y. 
Omrtu,  4Lan8.  164. 

W.  J.  WeUh,  for  respondent. 

Akdbkws,  J.  By  the  act  chapter  90  of  the  Laws  of  1860,  con- 
cerning'Hherights  and  liabilitiesof  married  women/'  the  common* 
law  doctrine  that  the  husband  is  entitled  to  the  services  and  earnings 
of  his  wife  was  essentially  modified. 

The  acts  of  1848  and  1849  divested  the  title  of  the  hnsband  jtfr^ 
manit,  during  coverture,  to  the  real  and  personal  property  of  the 
wife,  and  enabled  her  to  take  from  any  person  other  than  her  hus- 
band and  hold  to  her  sole  and  separate  use  any  property  or  estate 
and  the  rents,  issues  and  profits  thereof,  in  the  same  manner  as  if 
she  were  unmarried.  Under  these  statutes  it  was  held  that  she  had, 
as  incident  to  her  right  of  property,  the  power  of  management  and 
oontrol,  and  that  gains  arising  in  the  use  of  her  separate  estate,  or 
from  business  in  which  she  engaged  upon  the  credit  of  her  separate 
estate,  belonged  to  her  and  not  to  her  husband.  Knapp  v.  Smith, 
27  N.  Y.  278;  Buckley  v.  Wells,  33  id.  518;  Draper  v.  Stouvenel, 
35  id.  507.  But  the  acts  of  1848  and  1849  did  not  change  the  rule 
of  the  common  law  giving  the  husband  the  right  to  the  services 
and  earnings  of  the  wife,  in  cases  where  she  had  no  separate  estate, 
and  where  her  labor  was  not  connected  with  the  use  of  her  separate 
property.  This  state  of  the  law  left  a  wife,  who  m  ight  be  dependent 
open  her  own  labor  for  her  support  and  the  support  of  her  children^ 
without  the  legal  power  to  control  her  earnings,  and  they  were 
subject,  as  they  were  before  these  acte  were  passed,  to  be  approprated 
by  the  husband. 

The  hardship  of  this  in  cases  where  the  husband  was  unable  or 
nnwiUing  to  support  his  family,  or  was  idle  or  dissolute,  was  ap^ 
parent  The  act  of  I860  remedied  this  defect  in  the  prior  laws. 
By  the  second  section  a  married  woman  is  authorized  ''  to  carry  on 
any  trade  or  business,  and  perform  any  labor  or  services,  on  her  sole 
and  separate  account"  The  section  confers  upon  her  the  capacity 
of  afemfneifole,  m  respect  to  any  business  in  which  she  may  engage, 
and  empowers  her  to  labor  on  her  own  account.  But  it  does  not 
wholly  abrogate  the  rule  of  the  common  law.  She  may  still  regard 
ker  intereste  and  those  of  her  husband  as  identical,  and  allow  him 
Vol.  XXX  —  89 
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to  claim  and  appropriate  the  fruits  of  her  labor.  The  bare  fact 
that  she  perforins  labor  for  third  persons,  for  which  compenastion 
IS  due,  does  not  necessarily  establish  that  she  performed  it,  undn 
the  act  of  I860,  upon  her  separate  account.  The  true  constractioo 
of  the  statute  is  that  ^Iio  may  elect  to  labor  on  her  own  account, 
and  thereby  entitle  herself  to  her  earnings,  but  in  the  absence  of 
such  an  election  or  of  circumstances  showing  that  she  intended  to 
avail  herself  of  the  privilege  and  protection  conferred  by  the  statute, 
4;he  husband's  common*law  right  to  her  earnings  remains  unaffected. 
This  construction  is  supported  by  the  language  of  the  first  section, 
which  defines  what  shall  constitute  the  sole  and  separate  propertj 
of  a  married  woman,  and  among  other  things,  '*  that  which  Ab 
acquires  by  her  trade  or  business,  labor  or  services,  carried  on  or 
performed  on  her  sole  or  separate  account"  and  the  concluding  dauae 
of  the  second  section,  which  declares  that  the  earnings  of  anymsr- 
ned  woman  from  her  trade,  business,  labor,  etc.,  ^  shall  be  her  sole 
and  separate  property ''  is  to  be  construed  in  connection  with  the 
preceding  section,  and  as  referring  to  earnings  from  business  or  labor 
conducted  or  performed  on  her  separate  account. 

When,  therefore,  the  question  arises  as  to  the  right  of  a  husband 
to  recover  for  the  labor  and  services  of  the  wife,  it  must  be  dete^ 
mined  upon  the  facts  and  circumstances  of  the  case.  When  tba 
labor  is  performed  under  a  contract  with  the  wife,  and  by  the  con- 
tract payment  is  to  be  made  to  her,  the  inference  would  be  strongp 
if  not  conclusive  of  her  intention  to  avail  herself  of  the  protectioa 
of  the  statute.  So  where  the  wife  is  living  apart  from  her  husband, 
or  is  compelled  to  labor  for  her  own  support,  or  the  condnct  or 
habits  of  the  husband  are  such  as  to  make  it  necessary  for  her  pro- 
tection that  she  should  control  the  proceeds  of  her  labor,  the  jniy 
might  well  infer  that  her  labor  was  performed  on  her  separate  ac- 
count. But  where  the  husband  and  wife  are  living  together,  and 
mutually  engaged  in  providing  for  the  support  of  themselves  and 
their  family  — each  contributing  by  his  or  her  labor  to  the  promo- 
tion of  the  common  purpose  —  and  there  is  nothing  to  indicate  an 
intention  on  the  part  of  the  wife  to  separate  her  earnings  from 
those  of  her  husband,  her  earnings,  in  that  case,  belong,  we  think, 
as  at  common  law,  to  the  husband,  and  he  may  maintain  an  action 
in  his  own  nght  to  recover  them*  Where  the  wife  is  engaged  in  a 
business,  as  that  of  a  trader,  and  it  is  conducted  in  her  name,  there 
wonld  be  no  room  to  question  her  right  to  the  avails  and  profita 
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The  duty  still  rests  upon  the  husband  to  maintain  and  support  the 
wife  and  their  children,  and  it  is  not  necessary,  in  order  to  give  the 
wile  the  protection  intended  by  the  statute,  to  hold  that  irrespect* 
iTe  of  her  intention,  her  earnings,  in  all  cases,  belong  to  her  and 
not  to  the  husband,  and  the  language  of  the  act  does  not  admit  of 
this  interpretation. 

The  construction  we  have  given  to  the  statute  supports  the  con- 
clusion of  the  referee,  that  the  plaintiff  was  entitled  to  recover  the 
valae  of  his  wife's  services.  She  worked  with  him  and  their  minor 
children,  in  the  mill,  under  no  special  contract,  so  far  as  appears, 
that  he  should  receive  the  avails  of  her  labor.  The  family  were 
supported  out  of  the  joint  earnings  of  the  family,  and  the  wife  has 
never  claimed  her  earnings  as  her  separate  property.  Under  these 
eircnmstances,  the  plaintiff  was  entitled  to  recover  their  value. 

The  same  considerations  apply  to  that  part  of  the  judgment 
founded  upon  the  services  rendered  by  the  wives  of  the  plaintiff's 
eons — the  claim  for  which  was  assigned  by  them  to  the  plaintiff. 

There  is  no  other  question  in  the  case  requiring  special  consid- 
eration. 

We  think  the  judgment  is  right  and  should  be  affirmed. 

AH  ooDCor,  except  Millsb  and  Eabl,  JJ.,  absent. 

Judgment  affirmed. 


MoGaftik  y.  Citt  of  Oohobs. 

04  N.  T.  887.) 

A  prorlflton  in  a  dtj  charter  that  "  no  action  against  the  dtj  on  a  contract. 
obUgatlon,  or  liabilitj,  expieBs  or  implied,  shall  be  commenced  except  in 
one  jear  after  the  canse  of  action  shall  have  accraed,**  does  not  include  ac- 
tions for  torts.* 

ACTION  of  damages  for  personal  injuries  caused  by  the  want  of 
repair  of  a  sidewalk.     The  plaintiff  had  judgment.      The 
opinion  states  the  case 

MaUhew  Hah,  for  appellant,  cited  Laws  1862,  p.  2383,  chap.  912, 

title  13,  %  5  ;  Barton  v.  (Xty.  of  Syracuse,  36  N.  Y.  64 ;  Mills  v. 

*  — — • 

•See,  to Mune effect,  JSEMtoyv.  Odyc/  IfodiKm (48  Wto.  68S>,»  Am.  Bep.57S. 
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Brooklyn,  32  id.  489  ;  Lee  v.  Sandy  HiU,  40  id.  442  ;  WaUaee  t. 
Mayor,  etc,  2  Hilt  440 ;  Walker  v.  Lockport,  43  How.  Pr.  366. 

Ni  P,  Hxnman,  for  respondent 

Church,  C.  J.  This  action  is  claimed  to  be  barred  by  the  Hmi- 
tation  of  one  year  prescribed  in  the  charter  of  the  defendant 
Laws  of  1869,  p.  2383.  The  last  clanse  of  section  5  of  title  13  of 
the  charter  reads  as  follows  :  *'  And  no  action  against  the  city  on  a 
contract  obligation  or  liability,  express  or  implied,  shall  be  com- 
menced except  within  one  year  after  the  caase  of  action  shall  have 
accfaed." 

The  word  '*  liability ''  standing  by  itself  in  a  literal  comprehensive 
sense  would  include  the  cause  of  action  involved  in  this  case,  which 
is  an  action  for  damages  resulting  from  negligence  in  not  keeping  the 
sidewalks  of  the  city  in  proper  I'epair,  and  the  defendant  insists 
that  this  meaning  must  be  given  to  it,  while  the  plaintiff  contends 
that  the  meaning  of  the  words  '^  contract  obligation,  or  liability*' 
should  be  confined  to  actions  for  such  claims,  accounts  or  demands 
as  are  required  to  be  presented  for  audit,  and  that  it  was  not  in- 
tended to  include  actions  for  torts.  After  a  careful  examination  of 
the  question  and  the  authorities  bearing  upon  it,  I  have  arrived  at 
the  conclusion  that  the  position  of  the  plaintiff  is  correct^  and  I 
therefore  concur  in  the  opinion  of  the  court  below. 

While  it  is  a  well-settled  rule  that  when  the  language  of  a  statute 
is  unambiguous,  the  question  of  construction  does  not  arise,  and 
effect  must  be  given  by  the  courts  to  its  established  meaning,  the 
cases  are  numerous  where  the  literal  meaning  of  words  are  quali- 
fied and  limited  by  courts,  by  the  subject-matter,  by  the  context, 
the  purpose  to  bo  attained,  and  the  association  in  which  they  are 
found,  in  order  to  carry  out  the  intent  and  object  of  the  legisla- 
ture. These  rules  are  not  antagonistic.  The  one  requires  courts 
to  construe  the  language  of  a  statute  according  to  its  ordinary  and 
approved  meaning  when  it  is  plain,  and  there  is  no  circumstanos 
which  can  legitimately  qualify  or  limit  it,  while  the  other  reqnirei 
an  examination  of  surrounding  circumstances  to  the  end  that  arbi- 
trary and  literal  constructions  may  be  avoided  when  it  is  apparent 
that  they  were  not  intended.  It  would  be  an  unfortunate  rule  that 
every  word  found  in  a  statute  must  be  given  the  most  comprehen- 
eive  meanmg  of  which  it  is  capable.'  Words  may  be  necessanlj 
used  which  aptly  express  the  purpose  intended,  and  yet  may  he 
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made  to  comprehend  much  more.  It  is  a  legal  maxim  that  ^'he 
who  oonsiderg  merely  the  letter  of  an  insfcrnment  goes  bnt  skin 
deep  into  its  meaning."  Broom's  Legal  Max.  658.  The  learned 
author  observes;  that  '*  the  meaning  of  particular  words,  indeed, 
in  statntes,  as  well  as  in  other  instruments,  is  to  be  found,  not  so 
much  in  a  strict  etymological  propriety  of  language,  nor  even  in 
popular  use,  as  in  the  subject  or  occasion  on  which  they  are  used, 
and  the  object  that  is  intended  to  be  attained. " 

So  words  are  often  used  redundantly  or  repetitiously  without 
strict  regard  to  the  meaning  of  each,  but  for  greater  caution  to 
express  the  full  meaning  of  the  principal  subject.  In  such  cases 
the  maxim  **  noseitur  a  sociis  **  is  applied,  as  in  Comhig  v.  McCuU 
kugh^  1  N.  Y.  47-69,  where  it  was  held  that  the  three  years  statute 
of  limitation  of  certain  actions  upon  a  statute  *^  for  a  forfeiture  or 
cause,  the  benefit  and  suit  whereof  is  limited  to  the  party  ag- 
grieved," should  be  construed  as  meaning  actions  for  a  forfeiture 
or  cause  of  action  of  the  same  or  like  nature  as  forfeiture.  In  the 
light  of  these  and  other  familiar  rules,  the  actions  described  by  the 
langaage  quoted  must  be  regarded  as  intended  to  embrace  actions 
npon  such  claims  and  demands  as  are  required  to  be  presented  for 
audit  to  the  common  council,  and  it  seems  reasonably  clear  that 
claims  for  damages  for  misfeasance,  neglect,  and  the  like,  were  not 
intended  to  be  embraced.  Title  13  in  which  the  clause  is  found,  is 
entitled  "  city  expenditures,"  and  the  first  section  provides  that 
"no  account,  claim,  or  demand,  shall  bo  audited,  allowed  or  paid 
by  the  common  council,  unless  the  same  was  duly  authorized  by 
Tote."  The  claim  involved  in  this  action  could  not  be  allowed, 
audited,  or  paid,  because  it  was  not  add  could  not  be  in  any  proper 
sense  "authorized  by  vote,"  unless  compromised,  and  then  the 
original  cause  of  action  would  be  merged.  The  second  section 
lequires  all  resolutions  authorizing  the  expenditure  of  money,  to 
appropriate  specifically  the  amount  to  be  expended.  The  fourth 
section  requires  the  common  council  to  examine,  and  settle.,  and 
allow,  "  all  accounts,  claims,  and  demands,  chargeable  against  the 
city,"  and  the  fifth  section  requires  ''all  accounts,  claims,  and  de- 
mands against  the  city  "  to  be  presented  in  writing,  specifying  the 
items,  and  to  bo  verified  as  therein  specified,  and  provides  that  all 
such  claims,  which  are  not  allowed  in  whole  or  in  part,  shall  be  bar* 
red,  unless  an  action  is  brought  within  six  months,  and  then  fdl- 
low8  the  clause  in  question.  The  seventh  section  provides  that  no 
costs  shall  be  recovered  in  actions  upon  claims  npt  presented. 
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It  is  manifest,  I  think,  that  the  whole  of  this  titlo  was  in- 
tended to  treat  of  matters  which  relate,  as  its  title  imports^  to 
city  expenditures,  as  described,  and  audit  and  payment  are  pro- 
yided  for  in  the  act.  All  accounts,  claims  and  demands  most 
be  presented  for  audit,  properly  verified.  These  must  be  snob 
as  are  chargeable  against  the  city,  and  if  they  are,  the  common 
council  must  audit  and  allow  them,  but  they  must  audit  snch, 
and  such  only  as  have  been  authorized  by  vote.  These  pro- 
Tisions  were  clearly  intended  to  provide  for  the  usual  expenditures 
of  a  municipality,  such  as  for  services  rendered,  work  done,  or 
materials  furnished,  and  the  like.  It  would  be  useless  to  present 
such  a  claim  as  the  one  involved  in  this  action,  for  the  reasou  that 
there  was  no  authority  for  either  auditing  or  paying  it.  The  short 
statute  of  six  months,  applicable  to  accounts  presented  and  rejected 
in  whole  or  in  part,  and  the  one  year  limitation  to  accounts  not 
presented,  and  the  seventh  section  prohibiting  the  recovery  of  costs 
in  actions  upon  the  last  mentioned  accounts  or  claims,  must  all  be 
regarded  from  the  context,  the  subject-matter  and  the  object  to  be 
attained,  as  referring  to  the  same  class  of  accounts  and  claims,  viz.: 
Such  as  are  contemplated  to  be  audited  and  paid  in  accordance 
with  the  provisions  of  the  charter.  It  cannot  be  presumed  that 
the  legislature  intended  to  give  the  city  of  Cohoes  exceptional  rights 
in  this  respect,  in  actions  upon  claims  not  provided  for  or  embraced 
within  the  provisions  of  the  act.  These  views  are  sustained  by  the 
reasoning  in  several  cases  more  or  less  analogous.  Howell  r,  OUtfof 
Buffalo,  15  N.  Y.  512 ;  Quitdan  v.  (Hty  of  Utica,  not  reported; 
McClure  v.  Bd.  of  Supra,  of  Niagara  Co.,  60  Barb.  694.  But  I  am 
not  prepared  to  assent  to  the  position  that  the  legal  signification 
of  the  language,  employed  aside  from  the  foregoing  consideration^ 
would  embrace  actions  of  this  character.  The  words  **  express  or 
implied ''  apply  only  to  contract  obligations,  and  the  use  of  these 
words  is  significant  of  an  intent  to  confine  the  limitationto  actions 
upon  such  obligations.  If  all  actions  were  intended  to  be  limited, 
no  specification  would  have  been  required  or  inserted.  The  learned 
counsel  for  the  defendant  could  specify  two  cases  only  which 
would  not  be  embraced  in  his  construction  of  the  statute;  one  was 
in  action  to  foreclose  a  mortgage  in  which  the  defendant  should  be 
made  a  party  as  a  subsequent  incumbrancer,  and  the  other  in  aa 
action  of  interpleader.  Without  stopping  to  inquire  whether  both 
these  actions  would  not    be  included  within   the  constmctioi 
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ekimed,  it  cannot  be  presumed  that  the  legialatnie  intended  to 
proTide  an  exception  for  such  very  unusual  actions  against  a 
municipal  corporation,  and  especially  not  without  indicating 
some  such  purpose.  The  first  subdivision  of  the  ninety-first  sec- 
tion of  the  late  Code,  providing  for  six  years*  limitation  of  actions, 
contains  the  same  language,  and  it  is  claimed  that  this  action 
would  be  limited  under  that  subdivision,  but  I  think  ifc  would 
more  properly  come  under  the  fifth  subdivision  of  that  section, 
^' for  an  injury  to  the  person  or  rights  of  another,  not  arising  on 
contract. "  As  the  limitation  would  be  the  same  under  whichever 
clause  embraced,  the  construction  has  never,  that  I  am  aware, 
been  judicially  determined.  But  the  new  Code,  while  retaining  the 
exact  language  of  the  subdivision  one^  section  ninety-one  of  the 
late  Code  under  the  six  years'  limitation,  which  is  the  language  of 
the  defendant's  charter,  has  expressly  provided  a  three  years'  limi- 
tation by  sub.  5,  section  383,  in  ''an  action  to  recover  damages  for 
a  personal  injury,  resulting  from  negligence/'  which  is  this  action. 
It  follows  that  the  legislature  did  not  regard  this  action  as  one 
embraced  in  sub.  1,  section  91,  of  the  late  Code,  and  which  was 
le-enacted  as  sub.  1  of  section  382  of  the  new  Code.  Otherwise 
there  would  be  two  periods  of  limitation  for  the  same  action. 

I  think  that  the  proper  construction  of  this  language  is  to  con* 
fine  it  to  actions  upon  contracts,  or  obligations,  or  liabilities 
eipress  or  implied,  arising  from  or  growing  out  of  contracts,  and 
reading  the  statute  ''  any  contract,  obligation  or  contract  liability, 
express  or  implied,"  and  that  it  does  not  embrace  actions  for  torts. 
However  this  may  be,  I  am  convinced  that  thia  is  the  proper  con- 
•farnction  of  the  language  as  employed  in  the  defendant's  charter* 

The  judgment  must  be  affirmed. 

All  concur,  except  Hakd,  J.,  taking  no  part;  Millbb  and  Eabi^ 

JJ.,  abmt 

•  Judgment  affirmed. 

LiwiB  y.  Sbabubt. 

Cr4N.T.«00 

Ltmil^rd  mid  imumi^-^tmrn'-^good^oiU — eHamee,  paroi^  a$  to  fiagtwr^. 


Oa  ft  iMMe  of  An  old  bakery  and  the  good-will  of  the  biuriiiefla,  the  ieeeor  tiu 
cated  the  premiaee  and  diBoontioaed  the  baeinese  a  week  or  two  before  thf « 
mt  of  the  term  and  removed  certain  fixtures,  and  It  reqoired 
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about  a  week  for  the  lessee  to  replaoe  the  fixtures  after  taking  posMSHioa 
EM,  in  the  absence  of  evidence  that  the  value  of  the  good- will  was  theieb^ 
injured,  no  ground  of  reooverj. 
In  a  written  lease,  silent  as  to  fixtures,  it  was  provided  that  the  lessee  should 
make  all  necessary  "  improvements  and  repairs.'*  For  an  independent  con- 
sideration, the  lessor  agreed  that  certain  fixtures  should  remain  Sm  Iks 
lessee's  use .  An  outgoing  tenant  removed  them,  and  the  lessor  promised 
to  replace  them,  but  failing  to  do  so,  the  lessee  replaced  them  at  her  own 
expense,  and  the  lessor  promised  to  make  it  right.  HM,  that  parol  evidesoe 
of  the  agreement  about  the  fixtures  wss  competent,  and  Uie  lasses  wis 
entitled  to  recover  the  sum  so  expended. 

ACTION  for  injury  to  good- will  and  for  the  expense  of  replacing 
fixtures.    The  opinion  states  the  facts.     The  defendant  had 
judgment  at  the  trial,  which  was  reversed  at  the  (Jeneral  Term. 

John  0.  Perry f  for  appellant  If  defendant  agreed  to  make  re- 
pairs not  contemplated  by  the  lease  it  would  be  void  for  want  of  a 
new  consideration.  Walker  v.  Oilbert,  2  Robt.  214;  Ihup$  t. 
Oenin,  45  N.  T.  119;  Turner  v.  Van  Riper,  43  How.  Pr.  33;  I^mUs 
V.  Sax,  1  B.  D.  Smith,  253;  Post  v.  Vetter,  2  id.  248. 

James  W.  Ridgway,  for  respondent 

Hand,  J.  Two  causes  of  action  are  stated  in  the  complaint. 
First  That  on  the  31st  of  March,  1875,  the  defendant  leased  to 
the  plaintiff  certain  premises  in  the  city  of  Bi*ookiyn,  described  in 
the  lease,  for  three  years  from  the  first  of  May  then  next  That 
at  the  time  the  lease  was  executed,  the  premises  were  in  good  order, 
with  gas  fixtures,  shelving,  and  other  fixtures,  suitable  and  icadf 
for  immediate  use  in  the  business  of  a  bakery,  and  the  defendant 
represented  to  the  plaintiff  that  these  were  appurtenant  and  be- 
longed to  the  premises.  That  at  the  commencement  of  the  term, 
the  shelving  and  fixtures  had  been  removed  with  the  k/iowledge  of 
the  defendant  and  without  the  consent  of  the  plaintiff,  and  the 
premises  were  in  bad  condition.  That  the  defendant  promised  the 
plaintiff  to  replace  these  things  and  refit  the  premises,  and  the 
plaintiff  entered  into  possession  upon  the  faith  of  this  promise,  bot 
the  defendant  neglected  to  replace  or  refit,  and  the  plaintiff  was 
compelled  to  and  did  at  the  request  of  the  defendant  replaoe  some 
portion,  and  expended  the  sum  of  $100,  which  the  defendant  has 
not  repaid  and  for  which  he  remains  indebted  to  the  plaintiff,  ''  to 
the  damage  of  the  plaintiff  of  the  sum  of  $100.'' 
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Second.  As  a  farther  and  separate  cause  of^  action,  it  is  alleged 
that  at  the  time  of  the  lease  the  defendant  agreed  to  transfer 
to  the  plaintiff  the  good-will  of  the  bakery  business,  then  carried  on 
on  the  premises,  for  the  price  of  $1,000,  and  the  plaintiff  pur- 
chased the  good*will  for  that  price.  That  the  good-will  was  des* 
troyed  by  the  wrongful  acts  of  the  defendant,  and  the  consideration 
for  the  $1,000  wholly  failed,  to  the  damage  of  the  plaintiff  $1,000. 

There  does  not  appear  to  have  been  any  amendment  of  the  plead- 
ings at  the  trial  or  request  for  amendment,  and  if  the  direction  to 
the  case  giren  by  the  court  was  correct  upon  them  as  they  stood,  it 
was  not  proper  for  the  General  Term  to  reverse. 

Assuming  that  sufficient  evidence  was  given  by  the  plaintiff  of  a 
valid  contract  of  sale  of  the  good-will  of  the  business  to  her,  there 
was  no  proof  of  any  breach  of  this  contract  or  any  failure  of  the 
defendant  with  regard  to  it.  The  plaintiff  went  into  possession, 
continued  the  business,  en  joying  the  good- will  without  interference 
or  diminution  for  aught  that  appears,  for  nearly  a  year,  and  then 
herself  sold  out,  for  about  $1,000  in  land  and  money,  the  good- 
will, fixtures  and  lease  to  another. 

A  vacating  of  the  premises  by  the  previous  tenant  a  week  or  two 
before  the  commencement  of  plaintiff's  term,  and  his  removal, 
whether  rightful  or  wrongful,  of  the  fixtures  and  the  necessary  em- 
ployment of  workmen  by  the  plaintiff,  for  "  nearly  a  week,''  after 
she  took  possession,  substituting  other  fixtures  for  those  removed, 
and  refitting  the  place,  cannot  be  held  evidence  of  a  failure  of  the 
consideration  paid  for  the  good-will,  especially  in  the  absence  of 
any  proof  that  the  value  of  the  good- will  was  thereby  at  all  dimin- 
ished. If  it  be  said  that  the  case  shows  that  Lippincott,  the  pre- 
vious tenant,  bad  purchased  and  owned  the  good-will  of  the  busi- 
ness during  his  term,  it  does  not  follow  that  he  had  or  ever  claimed 
Any  right  in  it  after  the  expiration  of  his  term  and  the  commence- 
ment of  that  of  the  plaintiff ;  and  indeed,  she,  as  we  have  seen, 
enjoyed  it  and  sold  it,  without  interference  or  hindrance,  to  Col- 
well 

The  judge,  at  the  trial,  was  therefore  right  in  nonsuiting  as  to 
the  second  and  principal  cause  of  action  of  the  plaintiff. 

As  to  the  first  cause  of  action,  there  is  greater  difficulty.    It 

was  proved  that  certain  fixtures,  in  the  place  at  the  time  of  the 

execution  of  the  lease,  had  been  originally  bought  by  the  plaintiff, 

when  previously  occupying  the  bakery,  from  one  Immerschitt,  an' 
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earlier  tenant ;  that  she  had  sold  them,  with  the  good-will  of  her 
term,  to  Lippincott^  when  he  came  in  after  her ;  and  that  Lippin- 
cott  took  them  off  when  he  left  the  premises,  claiming  under  the 
bill  of  sale  from  her.  The  plaintiff  also  gave  evidence  tending  to 
show  —  that  when  negotiating  with  the  defendant  for  the  present 
lease,  she  objected  that  the  fixtures  belonged  to  Lippincott,  by  hin 
previous  purchase  from  herself,  and  that  perhaps  he  would  take 
them  away;  that  the  defendant  replied  that  they  were  annexed  to 
the  premises  and  belonged  to  him,  and  she  had  no  right  to  sell  them 
to  Lippincott  or  the  earlier  tenant  to  sell  them  to  her,  and  that 
Lippincott  should  not  move  them,  and  he  would  see  that  all  woold 
be  right ;  that  for  this  promise,  together  with  the  sale  of  the  gtxxl- 
will,  she  paid  the  defendant  a  consideration  entirely  aside  from  the 
rent  or  any  thing  stipulated  in  the  lease  to  be  paid  by  her;  that 
after  Lippincott  had  removed  the  fixtures,  the  defendant  again  told 
the  plaintiff,  before  she  entered  into  possession,  not  to  go  near  the 
place,  and  that  he  would  see  every  thing  would  be  right  for  her;  and 
that  subsequently,  after  she  had  gone  into  possession  and  had 
expended  about  $150  in  repairing  and  putting  in  fixtures,  upon  his 
demand  of  the  rent  and  her  refusal  at  first  to  pay  it,  he  again  said 
he  would  make  every  thing  right.  All  this  was  strenuously  denied 
by  the  defendant  ;  but  if  sufficient  to  authorize  any  specific 
recovery,  raised  a  question  for  the  jury. 

The  lease  was  in  writing  and  contained  no  stipulation  of  the 
defendant  as  to  fixtures,  but  a  clause  that  the  plaintiff  should  make 
all  'improvements  and  repairs"  necessary  to  be  made  on  the 
premises  during  the  continuance  of  her  term^  and  that  she  should  at 
the  end  of  the  term  leave  on  the  premisea  all  the  repairs  and 
improvements  that  may  have  been  made  or  put  on  the  same.  It  is 
insisted  by  the  defendant  that  this  writing  is  conclusive  of  the  con- 
tract and  precludes  any  evidence  of  the  oral  agreement  as  to  fix- 
tures. 

The  case  is  undoubtedly  very  near  the  line,  but  I  am  inclined  to 
think  that  such  parol  agreement  was  a  separate  and  independent  one, 
touching  a  subject  not  covered  by  the  lease,  and  made  for  an  inde- 
pendent consideration  paid  by  the  plaintiff,  not  stipulated  for  or 
referred  to  in  the  lease.  The  promise  that  certain  speoifio  fixtorea 
then  on  the  premises  should  be  retained  and  remain  tnere,  so  that 
the  plaintiff  might  enjoy  the  benefit  of  them,  if  she  took  the  lease. 
»ay  be  sustained  as  a  previous  distinct  collateral  agreement  upoa 
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»  ooUalend  and  independent  consideration,  which  did  not  merge  in 
the  subeeqnent  written  contract  of  hiring.  See  Erskine  v.  Adeane^ 
L  &,  8  Ch.  App.  756;  Hope  v.  Balmy  58  N.  Y.  380.  The  case  ia 
distingaishable  from  such  cases  as  Johnson  v.  Oppenheim,  55  N.  Y. 
280y  where  the  parol  agreement  necessarily  affected  the  premises 
themselveSy  and  if  admitted  would  have  varied  the  terms  of  the 
instmment  as  to  the  identical  property  leased. 

It  is  insisted,  however,  by  the  defendant  that  there  is  no  proof 
bnt  that  the  fixtures  were  so  annexed  to  the  building  as  to  belong 
to  the  defendant  as  he  claimed,  and  consequently  that  he  did  give 
good  title  to  the  plaintiff,  and  she  could  have  recovered  them  from 
Lippincott  or  restrained  him  from  removing  them.  But  on  the 
trial,  the  defendant  distinctly  disclaimed,  on  oath,  being  the  owner 
or  having  any  claim  upon  the  things  removed  by  Lippincott,  and 
itated  he  presumed  Lippincott  to  be  the  owner. 

On  the  whole,  therefore,  I  am  led  to  the  conclusion  that  the 
evidence  did  authorize  the  jury  to  find  that  there  was  a  breach  of 
t  valid  contract  by  the  defendant  and  a  cause  of  action  arising 
thereon.  It  is  not  necessary  to  decide  that  the  amount  expended 
by  the  plaintiff  in  putting  in  the  new  fixtures,  which  she  afterward 
sold  to  Golwell  with  the  lease,  furnishes  any  measure  of  the  damages 
she  is  entitled  to  recover  for  the  breach  of  this  contract  of  the 
defendant 

The  nonsuit  being  wrong  as  to  the  first  cause  of  action,  the  order 
for  a  new  trial  must  be  affirmed,  with  judgment  absolute,  upon 
that  cause  of  action,  against  the  defendant,  under  his  stipulation.. 

An  ooaoar,  except  Miller  and  Earl,  JJ.,  absent 

Ortkr  affirmed  and  judgment  accordingly. 


Whsblbr  y.  Buthtbk. 

(M  N.  T.  «n.) 

FiB— mli  Mieinierediip^n  legaeies^when  dofUroUed  b$  eireunutaneei. 

A  will  gBWB  twontj-oae  legadee,  and  directed  that  if  testatrix's  estate  alioald 
be  ineiiAeient  to  pay  all,  the  first  fifteen  shonld  be  first  paid,  and  the  balance 
applied  pro  rata  to  tho  rest.     The  onlj  estate  of  the  testatrix  was  a  resida- 
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ary  interest  la  propertj  subject  to  ft  life  estate.  Tlie  life  tenant  sorrlTad 
the  testatrix,  and  when  she  died,  the  first  fifteen  legacies  with  interest  fraia 
A  year  from  tlie  death  of  the  testator  amounted  to  more  than  the  wliole 
residuary  estate.  Hdd,  that  the  legacies  drew  interest  only  from  the  dsath 
of  the  life  tenant. 

SETTLEMENT  of  au  executor's  account.    The  opinion  states 
the  facts. 

J.  Edgar,  for  appellant  The  property  of  the  testatrix  being 
derived  by  legacy  in  her  father's  will  became  rested  in  her  at  and 
from  the  time  of  his  death.  Birdsall  v.  HewliU,  1  Pai.  32.  In- 
terest on  each  legacy  should  run  from  the  expiration  of  one  jear 
from  the  death  of  the  testatrix.  Williamson  v.  Williamson,  G  PsL 
300;  Dayton  on  Surrogates,  465;  Williams  on  Executors  (5th  ed.), 
1284-1286;  Willard  on  Executors,  355-390;  2  Roper  on  Legacies, 
1251;  Hepburn  v.  Hephumy  2  Brad.  74;  Latorsfice  v.  Embree,  3  id. 
364;  Bradner  v.  Faulkner,  12  N.  Y.  472;  Campbell  v.  Oowdrey,  81 
How.  172. 

Charles  Edward  Souther,  for  respondent. 

Andrews,  J.  This  case  involves  the  consideration  of  the  rule 
governing  the  right  to  interest  on  legacies,  and  the  question  is 
presented  under  peculiar  circumstances.  The  testatrix,  an  an- 
married  woman,  died  Octoher  28, 1862,  leaving  a  will  dated  Angost 
20, 1862,  by  which  she  gave  twenty-one  general  legacies,  amounting 
in  the  aggregate  to  $31,500,  and  directed  that  in  case  her  real  and 
personal  estate  was  insufficient  to  pay  all  the  legacies,  the  first 
fifteen  legacies  (amounting  together  to  $28,500)  should  be  first 
paid,  and  that  the  balance  of  her  estate,  if  any,  should  be  applied 
to  the  payment,  pro  rata,  of  the  six  remaining  legacies.  The  uieoe 
of  the  testatrix,  who  was  also  one  of  the  fifteen  legatees  first  named 
to  whom  general  legacies  were  given,  was  made  residuary  l^tee. 
The  estate  of  the  testatrix  consisted  solely  of  a  residuary  interest 
under  the  will  of  her  father  in  a  fund  of  about  $30,000,  and  in  the 
undivided  half  of  a  house  and  lot,  in  the  city  of  New  York,  in 
which  his  widow,  the  mother  of  the  testatrix,  was  by  the  same  will 
given  a  life  interest.  The  mother  survived  the  testatrix,  and  died 
in  1874,  and  the  executors  of  her  daughter  then  came  into  posses* 
sion  of  the  residuary  estate.  The  appellant  is  one  of  the  fifteen 
legatees  first  named  in  the  will,  and  on  the  accounting  by  the 


MAY  TEBM,  1878.  317 


Wheeler  v.  Rathven. 


urecator  before  the  sarrogate  in  1877  claimed  that  she  was  entitled 
to  a  decree  for  the  paymeDt  of  her  legacy,  with  interest  thereon 
from  the  expiration  of  one  year  after  the  death  of  the  testatrix, — 
that  is  to  say,  from  October  28,  18C3.  The  surrogate  rejected  this 
chum  and  decided  that  the  legacies  were  not  payable  until  the  death 
of  the  life  tenant,  and  that  interest  thereon  did  not  commence  to 
roD  until  the  happening  of  that  event 

The  general  rule  is  well  settled  that  where  a  general  legacy  is 
giren  without  assigning  any  time  for  payment,  it  bears  interest 
from  the  expiration  of  a  year  after  the  death  of  the  testator.  This 
rale  has  been  established  for  convenience  and  is  founded  upon  the 
presumption  that  within  that  timo  the  executor  will  have  been  en- 
abled to  ascertain  the  condition  of  the  estate,  to  collect  the  assets, 
and  be  prepared  to  pay  the  legacies.  The  rule,  says  Lord  Redes- 
DALE  in  Pearson  v.  Pearson,  1  Sch.  &  Lef.  10,  is  taken  from  the 
practice  of  the  ecclesiastical  courts,  where  a  year  is  given  to  the 
executor  to  collect  the  effects,  and  he  cannot  be  called  upon  to  pay 
before  because  he  cannot  know  until  that  time  what  fund  there  is 
to  pay.  It  is  founded,  says  Lord  Eldok,  in  Sitwell  v.  Bernard^  6 
Ves.  539,  upon  convenience  ''  because  as  a  general  rule  it  may  be 
taken,  that  the  personal  estate  may  be  collected  within  a  year." 

It  is  a  legitimate  consequence  of  an  omission  by  the  executor  to 
pay  a  legacy  when  payment  is  due,  that  the  legacy  should  bear  in- 
terest from  that  time,  as  a  compensation  for  the  delay ;  and  there- 
fore the  time  when  the  legacy  is  payable  determines  the  time  from 
vhich  interest  commences.  Boper  on  Legacies,  1245.  The  rule 
that  a  legacy  is  payable  one  year  after  the  testator's  death  only  ap- 
plies in  the  absence  of  a  direction  in  tho  will  controlling  the  gen- 
eral rule  established  by  the  courts,  or  other  decisive  indication  in 
the  instrument,  interpreted  in  the  light  of  the  surrounding  cir- 
cumstances of  a  different  intention  on  the  part  of  tho  testator. 
The  will  is  to  govern  where  it  speaks  upon  the  subject,  and  the  time 
of  payment  may  be  accelerated  or  postponed  at  the  will  of  the  tes- 
tator. Bat  the  rule  does  not  yield  to  doubtful  indications  in  the 
will  of  an  intention  of  the  testator  at  variance  with  iL  As  where 
a  legacy  is  given,  payable  out  of  money  due  on  a  mortgage  ''  when 
recovered,'^  the  legacy  will  be  deemed  to  be  payable  after  the  lapse 
of  a  year,  and  will  bear  interest  from  that  time,  and  the  right  to 
interest  will  not  be  postponed,  in  case  the  executor  has  not  mean'* 
while  been  able  to  collect  the  security.     Wood  v.  Penoyre,  13  Vos. 
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226.  A  legacy^  according  to  the  general  rule,  will  be  payable  and 
bear  interest  after  a  year  from  the  testator's  death,  although,  by  rea- 
son of  the  deficiency  of  assets,  the  inability  of  the  executor  to  ocd- 
iect  the  debts,  or  other  accidental  circamstances,  payment  at  that 
time  may  be  impracticable.  Wood  v.  Penoyre  ;  Siiwett  v.  Bernard ; 
'Williams  on  Executors,  1285. 

The  question  we  are  to  decide  is  whether  the  legacies  in 
this  case  are  to  be  deemed  due  and  payable  at  the  end  of  the 
year  from  the  testatrix's  death,  so  as  to  bear  interest  from  thiU 
time,  according  to  the  general  rule,  or  are  they  taken  out  of  the  gen- 
eral principle  by  the  will  and  the  surrounding  circumstances.  It 
the  legacies  are  deemed  to  be  due  and  to  bear  interest  after  a  year, 
and  the  interest,  as  well  as  the  principal  of  the  preferred 
legacies,  is  to  be  first  paid,  nothing  will  be  left  with  which  to  paj 
the  six  remaining  legacies,  as  the  whole  estate  will  be  absorbed  in 
the  prior  payments.  It  would  be  a  question  worthy  of  considera- 
tion, assuming  that  the  legacies  became  due  at  the  end  of  the  year, 
rwhother  the  priority  given  by  the  will  to  the  first  fifteen  legacies 
iittaches  to  the  interest  which  should  accrue  by  delay  of  payment, 
and  whether  the  subsequent  legatees  would  not  be  entitled  to  be 
paid  the  principal  of  their  legacies  before  applying  the  estate  to 
satisfy  the  accrued  interest  on  the  primary  legacies.  But  we  do 
not  deem  it  necessary  to  decide  this  point,  for  the  reason  that  the 
decree  of  the  surrogate  may  be  affirmed  on  the  ground  that  the 
legacies  did  not  become  payable  so  as  to  bear  interest  until  the  fall- 
ing in  of  the  life  estate  of  the  testatrix's  mother.  The  will  does  not 
in  terms  refer  to  the  time  when  the  legacies  are  payable,  or  direct 
that  they  shall  be  paid  with  interest  It  must  be  assumed  that  the 
testatrix  understood  the  condition  of  her  property,  and  that  until 
the  death  of  her  mother,  she  or  her  representatiyes  could  hare  no 
beneficial  enjoyment  of  her  estate,  and  that  meanwhile  the  life 
tenant  was  entitled  to  the  possession  and  the  whole  income. 
When  the  life  estate  would  terminate  'was  uncertain.  It  might 
terminate  within  a  year  after  the  death  of  the  testatrix,  or  continne, 
AS  in  fact  it  did,  for  several  years  after  that  period.  There  was  no 
fund  out  of  which  the  legacies  could  be  paid  during  the  life-time  of 
the  mother.  The  very  nature  and  character  of  the  estate  of  the 
testatrix  prevented  earlier  payment  No  want  of  diligence  on  the 
part  of  the  executor  in  getting  in  the  assets,  or  any  resistance  on 
the  part  of  debtoi-s,  could  have  any  influence  in  delaying  payment, 
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«>  long  as  the  life  estate  was  oatstaading.  The  mother  suryiying 
the  danghter,  there  was  no  basis  for  the  presamption  on  which  the 
role  that  a  legacy  is  payable  within  a  year  after  the  testator's  death 
is  founded.  It  was  impossible  that  the  executor  could  get  in  the 
sssets  within  a  year,  unless  the  mother  should  happen  to  die  within 
that  time,  and  there  was  no  ground  for  the  presumption  of  her 
deatli  at  any  particular  period. 

The  circumstances  of  the  case  fairly  lead  to  the  inference  that 
the  testatrix  designed  and  intended  that  the  legacies  should  be 
paid  when,  by  the  death  of  her  mother,  her  estate  should  yest  in  * 
possession,  and  that  she  did  not  intend  that  the  legacies  should 
draw  interest  during  the  pendency  of  the  life  estate,  while  her  estate 
was  earning  no  interest,  and  when  an  allowance  of  interest  might 
result  in  depriying  a  part  of  her  legatees  of  any  benefit  under  the  will. 

We  have  been  referred  to  no  authority  bearing  directly  upon  th^ 
question  in  this  case.  The  general  rule  established  by  the  court? 
in  respect  to  interest  on  legacies  has  been  modified  to  meet  the 
supposed  intention  of  the  testator,  as  in  case  of  a  legacy  given  to  a 
child  by  way  of  maintenance.  The  case,  as  was  stated  in  the  outset, 
is  a  peculiar  one,  and  we  proceed  in  deciding  it  upon  its  special  cir« 
eumstances.  All  the  parties  waited  until  the  death  of  the  life 
tenant  before  making  any  claim  upon  the  executor,  and  as  the 
fund  only  became  available  at  that  time,  we  think»  under  the  cir<. 
camstancos  of  this  case,  the  legacies  are  to  be  considered  as  then 
becoming  due  and  payable. 

The  judgment  should  be  affirmed. 

An  concur,  except  Miller  and  Earl,  JJ.,  absent. 

Judgment  affirmed. 


Jordan  v.  Natiokal  Shoe  and  Leather  Bank. 

(74N.  Y.467.) 

Bank-^Uen  upon  depant — set-off —  equiUMs  right  of, 

A  bank  haa  do  Uen  upon  a  castomer's  deposit  for  his  indehtedness  to  the  hank 

not  jet  dne. 
h  the  abeenoe  of  facts  entitUng  It  to  equitable  relief,  a  bank  in  an  action  hj 
tbe  administratar  of  its  deceased  customer  to  recover  a  deposit  due  to  the 
Ua  life,  cannot  set  off  a  claim  against  the  deceased  not  due  until 
his  d— th,  tiM  atatnte  of  set^yff  not  permitting  each  a  course. 
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ACTION  by  an  administratrix  to  recover  a  balance  of  a  deposit 
accoont  of  the  intestate  with  the  defendant  bank.  The 
answer  set  up  a  claim  of  offset  by  way  of  a  protested  note  made  by 
the  intestate,  and  discounted  for  him  by  the  defendant,  and  cred- 
ited in  his  accounty  but  not  maturing  until  after  his  death;  the 
note  exceeding  in  amount  the  amount  of  the  deposit  at  the  time  of 
his  death.  The  defendant  had  judgment  on  the  trial,  which  was 
reversed  at  General  Term. 

Henry  N.  Beachy  for  appellant  Independent  of  defendant's  lien 
under  the  law  merchant  it  was  entitled  to  set  off  its  demand  fro 
tanto.  2  B.  S.  of  N.  T.  1829,  355,  §§  23,  24;  Rawson,  AdmW, 
Y.  Copland,  3  Barb.  Gh.  166;  Patterson  y.  Patterson,  59  N.  Y. 
674,  681;  R  S.  of  K  H.,  ch.  187,  §  6;  Matthewson,  Adm'r, 
Y.  Strafford  Bk.,  45  N.  H.  108;  K.  S.  of  Mass.,  ch.  96,  §  12;  Gen. 
Stat,  of  Mass.,  ch.  130,  §  12;  McDonald  y.  Webster,  2  Mass.  498; 
Jarvis  v.  Rogers,  15  id.  407;  Knapp  y.  Lee,  3  Pick.  452;  Bori' 
fnan  y.  Smith,  4  id.  215;  Bigehto  y.  Folger,  2  Mete.  255;  Phdps  t. 
Rice,  10  id.  132;  2  R.  S.  355,  §  25;  HtUs  y.  TaUman,  21  Wend. 
674;  Morse  on  Banks,  41;  ^tna  Nat.  Bk.  y.  Fourth  Nat.  Bk,  46 
N.  T.  82;  8.  c,  7  Am.  Rep.  314;  Chapman  v.  WJtite,  6  N.  Y.  412; 
Root  Y.  Taylor,  20  Johns.  137;  Fry  v.  Bvati.;,  8  Wend.  530,  532; 
Mercein  y.  Smith,  2  Hill,  210;  Merritt  v.  Seaman,  6  N.  Y.  168; 
Ketchum  y.  Miln,  Selden's  Notes,  152.  As  plaintiff's  canse 
of  action  accrued  before  the  death  of  the  intestate,  the  defend- 
ant  is  entitled  to  set  off  its  demand.  Rawson  y.  Copland, 
3  Barb.  Ch.  166;  In  the  Matter  of  Denny,  2  Hill,  223 ;  Bacon's 
Abr.,  Release  (I)  Litt,  §  508;  Co.  Litt.  291,  b;  Edward 
Altliam's  case,  8  Rep.  299 ;  Vedder  y.  Vedder,  1  Den.  261; 
Bacon's  Abr.,  Release  (I),  citing  Coke  Jac.300  ;  Brown T.ffolyoak, 
Bull.  N.  P.  179;  8.  c,  8  Viner's  Abr.  562;  s.  c.  Wiles,  263; 
Leggett  y.  Bank  of  Sing  Sing,  24  N.  Y.  286  ;  Allen,  y.  E.  R.  MuL 
Ins.  Co.,  19  Barb.  445  ;  Jones  y.  Robinson,  26  id.  310 ;  New  Ams. 
Sav.  Bank  y.  Tartter,  4  Abb,  N.  C,  215  ;  Rees  y.  WaUs,  U 
Exch.  410;  Dale  y.  Cooke,  4  Johns.  Ch.  13.  Equity  demands  tbst 
the  defendant's  set-off  be  allowed  in  the  case  at  bar.  2  Kenf  s  Com. 
632,  note  ;  Duncan  y.  Lyon,  3  Johns.  Ch.  358  ;  Patterson  y.  Pet' 
terson,  59  N.  Y.  581 ;  B.  c,  17  Am.  Rep.  384. 

Weilesley  W.  Cage,  for  respondent. 
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FoLOBRy  J.  [Omitting  a  qaestion  of  pleading.]  The  de- 
fendant farther  contends  that  ii:  had  and  continues  to 
have  a  banker's  lien  on  the  balance  of  deposit  sued  for.  There  is 
spoken  of  in  the  books  what  is  termed  a  banker's  lien^  but  it  is  not 
a  right  to  retain  the  balance  of  a  customer's  deposit,  to  pay  or 
apply  upon  an  indebtedness  of  his  to  the  bank,  not  yet  matured. 
The  passage  quoted  by  the  defendant  from  Morse  on  Banks:  ''The 
rale  may  be  broadly  stated,  that  the  bank  has  a  general  lien  on  all 
moneys  and  funds  of  a  depositor  in  its  possesssion,  for  the  balance 
of  the  general  account,"  is  too  broadly  stated,  and  needs  the  lim. 
itation  that  the  balance  of  that  account  must  be  then  due  and  pay- 
able. A  lien  is  a  right  of  one  to  retain  property  in  his  possession 
belonging  to  another,  until  certain  demands  of  him  in  possession 
are  satisfied.  Hammonds  v.  Barclay^  2  East,  227-235.  But  mere 
possession  does  not  give  the  right.  It  must  arise  from  contract  or 
operation  of  law.  There  was  no  contract  for  a  lien,  in  this  case. 
Nor  did  the  law  operate  to  give  one.  It  would  be  in  complete  hostil- 
ity to  the  whole  purport  and  contemplation  of  the  contract  of  dis- 
count The  purpose  existing  and  understood  by  the  parties  in  that 
act  is,  that  the  customer  of  the  bank  may  draw  out  at  his  pleasure 
the  avails  of  the  discount.  After  the  paper  discounted  falls  due 
and  payable  and  remains  unpaid,  unless  other  rights  have  inter- 
vened, the  bank  may  hold  a  balance  of  deposits  and  apply  it 
toward  the  payment  of  the  paper.  But  these  deposits  in  a  bank 
create  between  it  and  the  depositor  the  relation  of  debtor  and 
creditor.  Commercial  Bank  of  Albany  v.  ffughes,  17  Wend.  100; 
jEtna  National  Bank  v.  Fourth  National  Bank,  46  N.  Y.  82.  Now 
%  debtor  in  one  sum  has  no  lien  upon  it  in  his  hands,  for  the  pay- 
ment of  a  debt  owned  by  him,  which  has  not  yet  matured  ;  nor  has 
a  bank,  more  than  any  other  debtor.  Both  hold,  as  debtors,  the 
moneys  of  their  creditors,  and  may  set  up  no  claim  to  them  not 
given  by  the  law  of  set-off,  counter-claim,  recoupment  or  kindred 
rales.  Beckwith  t.  Union  Bank,  4  Sandf.  Sup.  Gt  604 ;  s.  c. 
affirmed,  9  N.  Y.  211 ;  Giles  v.  Perkins,  9  East,  12. 

It  is  also  contended  that  equity  will  permit  and  enforce  a  set-off 
of  a  debt  not  yet  due,  in  cases  where  by  the  statute  and  at  law  it 
cannot  be  claimed.  Doubtless  the  power  to  compel  a  set-off  of 
debts  was  exercised  by  equity,  prior  to,  and  independent  of,  any 
itatate  on  the  subject.  Ex  parte  Stephens,  11  Yes.  24 ;  Bz  parte 
Vol.  XXX  —  41 
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Fliniy  1  Swanst  30.  But  eqaity  follows  the  statute  and  the  law, 
unless  there  are  peculiar  circumstances  presented.  11  Yes.,  gujfra ; 
Bathgate  v.  Haskiuy  59  N.  Y.  537.  Insolvency  of  a  party  some- 
times moves  equity  to  grant  a  set-off,  which  would  not  be  allowed 
at  law ;  and  that  consideration  much  moved  the  court  in  FmFf 
Executor  v.  Thornton^  3  Leigh,  695,  cited  for  the  defendant  Bot 
no  equitable  case  is  made  in  this  action,  at  the  trial,  nor  is  any  fact 
averred  in  the  answer,  on  which  to  found  equitable  jurisdiction. 

The  case  finds  a  bottom  then  on  our  statute  of  set-ofF.  2  R  S. 
355,  §  23.  It  is,  in  the  relation  of  the  claims  of  the  parties,  the 
reverse  of  Patterson  v.  Patterson^  59  N.  Y.  574  ;  8.  c,  17  Am.  Bept 
384.  ^n  executrix  was  plaintiff  there,  as  an  administratrix  is 
here,  but  there  the  plaintiff 's  cause  of  action  arose  on  a  claim  which 
was  not  due  and  payable  until  after  the  death  of  the  testator ;  while 
the  demand  of  the  defendant  there,  which  he  sought  to  set-off,  wti 
owned  by  him  in  the  life-time  of  the  testator  and  was  due  and  pay- 
able before  the  testator's  death.  In  the  case  in  hand,  the  plaintiff's 
cause  of  action  arises  on  a  demand  owned  by  the  intestate  in  his 
life-time,  and  due  and  payable  to  him  then  ;  while  the  promissorj 
note  which  the  defendant  seeks  to  set  off,  though  owned  by  it  in 
the  life-time  of  the  intestate,  was  not  due  and  payable  until  after 
his  death.  But  we  do  not  think  that  this  difference  makes  the 
rule  laid  down  in  that  case  any  the  less  applicable  here.  It  was 
shown  there,  that  the  right  to  set-off  at  law  did  not  exist  before  the 
English  statute  of  2  George  II,  chapter  22,  which  was  amended 
somewhat  by  8  George  II,  chapter  24 ;  and  that  the  law  of  set-off 
prescribed  in  our  Revised  Statutes,  2  B.  S.  354  et  seq.,  is,  in  sub- 
stance, the  same  as  the  statutes  of  England.  Pry  v.  Bvane,  8  Weud. 
530  ;  Hills  v.  Tallman^s  admr.,  21  id.  674.  It  was  shown  there, 
that  the  rule  was  established  in  England,  that  none  but  mutual 
debts  could  be  set  off  against  one  another,  and  that  by  mutual  debts 
was  meant  those  which  on  each  side  were,  at  the  time,  due  and 
payable  ;  it  was  deduced  from  the  weight  of  authority  in  this  State 
that  the  same  rule  exists  here.  Impressed  by  the  earnest  argument 
of  the  learned  counsel  for  the  appellant,  we  have  revised  onr  rea- 
soning in  Patterson  v.  PaitersoUy  supra^  but  are  unable  to  come  to 
a  different  conclusion.  We  think  that  the  statute,  2  R.  S.  355,  ( 
24,  means  that  for  a  demand  to  be  set  off  against  an  executor  or 
administrator,  in  an  action  brought  by  him,  it  must  have  been  dw 
and  payable  from  the  decedent  in  his  life-time. 
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We  have  examined  the  books  cited  for  the  appellant  from  the 
New  Hampshire  and  Massachusette  reports.  MaiihewsoUy  adm^r,  y. 
Strafford  Bank,  45  N.  H.  108,  is  in  accord  with  the  position  of  the 
appellant  The  opinion  in  that  case  compares  the  statate  of  set-off 
of  New  Hampshire  with  that  of  Massachusetts,  and  finds  them 
flubstantially  alike ;  and  citing  some  of  the  cases  from  the  reports 
of  the  latter  State,  which  are  cited  for  the  appellant  here,  declares 
that  the  right  of  set-off  would  be  clear  under  the  Massachusetts 
statute.  But  there  does  not  seem  to  have  been  enough  effect  given 
to  the  ftot,  that  of  the  Massachusetts  cases  it  was  stated  by  Shaw, 
C.  J.,  in  Biffelow  v.  Folger,  2  Mete.  255,  that  they  did  ''  not  stand 
upon  the  law  regulating  set-off  generally,  but  upon  the  law  respect- 
ing the  settlement  of  insoWent  estates."  And  it  may  be  remarked, 
that  the  New  Hampshire  case  is  also,  in  another  part  of  the  opinion, 
pat  upon  the  insolyent  laws  of  that  State,  which,  it  is  there  said, 
"extend  much  farther  to  claims  not  due  at  the  time  of  set-off.'' 

[Omitting  a  minor  consideration.] 

We  are  constrained  to  affirm  the  order  appealed  from. 

The  rule  we  maintain  will  not  work  hardship.  If  the  estate  of 
the  decedent  is  solvent,  the  creditor  has  only  to  await  distribution 
or  bring  his  cross  action.  If  there  are  any  circumstances  existing 
which  render  it  inequitable  to  deny  him  a  set-off,  he  may  set  them 
up  in  the  action  on  the  demand  against  himself,  and  invoke  the 
equity  power  of  the  court 

The  order  should  be  aflBrmed,  and  judgment  absolute  rendered 
for  plaintiff  on  stipulation  with  costs. 

Ml  concur,  except  Milleb  and  Earl,  JJ.,  absent. 

Hahd,  J.,  concurs  on  the  ground  of  stare  decisis. 

Order  affirmed,  and  judgment  accordingly.  ' 


BXBTHOLF  V.    0*RbILLT. 
(74  N.  Y.  fiOO.) 

(kmsHMiohat  &no— "e»ptf  damage"  act  —  liabOUif  of  Umnfre. 

k  iliMs  «iiscfcliig  that  the  lessor  of  premises,  with  knowledge  that  thef  are  Is 
be  used  for  the  sale  of  intoxicating  llqaon,  is  liable  for  damage  caused  by 
the  ad  of  one  intoxicated  by  liqaor  sold  there,  is  constitationsl.* 

*  See  note,  tt  Aoi.Bep.  SIS. 
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ACTION  against  the  lessor  of  a  hotel  for  damage  caased  by  the 
act  of  one  intoxicated  by  liqnors  sold  there.    The  opinion 
states  the  facts.    The  plaintiff  had  judgment  below. 

Lewis  E.  Carr,  for  appellant.  The  civil  damage  act,  so  far  as  it 
gives  a  right  of  action  for  damages  against  the  owner  of  the  Imild- 
ing  in  which  the  intoxicating  liquors  were  sold,  is  unconstitationaL 
Powers  V.  Bergen,  6  N.  Y.  358,  367;  Wilkinson  v.  Leiand,  2  Peten^ 
627;  Taylor  v.  Porter,  4  Hill,  140;  In  the  Matter  Albany  SL,  11 
Wend.  149;  Bhodgood  v.  Mohawk  d  Hudson  B.  B.  Ok,  18  id.  9. 
It  takes  his  property  against  his  will  for  private  ase.  1  Blackst 
138;  1  Bouv.  Inst  181,  182,  183;  Wgnehamer  v.  People,  13  N.  T. 
387;  Opinion  Oomstock,  J.,  396,  397,  398;  Williams  v.  N.  T.  C 
B.  B.  Ob.,  16  id.  97;  Ohver  v.  Powell,  10  N.  J.  Eq.  211;  Morgan  t. 
King,  35  N.  Y.  454;  Palairefs  Appeal,  67  Penn.  St  479  ;  &  c,  J 
Am.  Bep.  450  ;  Eaton  v.  Concord,  etc.,  B.  B.  Co.,  51  N.  H.  504; 
8.  c,  12  Am.  Bep.  147.  It  is  unconstitutionAl  because  itdeprifes 
the  owner  of  the  building  of  the  freedom  from  liability  for  the 
tenant's  acts  which  belongs  to  other  landlords.  Taylor  v.  Porter, 
4  Hill,  140,  145,  146  ;  Wgnehamer  v.  People,  13  N.  Y.  387;  Opinioa 
GoHSTOCK,  J.,  392,  393, 394, 395;  WesterveU  v.  Oregg,  12  id. 209, 32% 
Pott  Dwar.  on  Statutes,  430;  Burch  v.  Newbury,  10  N.  Y.  374> 
Opinion  Jewett,  J.;  Marbury  y.  MadisQn,  1  Cr.  137;  Parsons^- 
Bussell,  11  Mich.  113;  Bakery, Pope,  2 B.xxn,  566;  Hayes y.  Phelau, 
4  id.  733;  Jackson  v.  Brookins,  5  id.  530;  Laws  of  1873,  ch.  583,  p. 
895;  People  v.  Parkes.  15  How.  551;  People  v.  Erwin,  4  Den.  129. 
The  owner  of  property  that  may  be  damaged  either  by  willful 
or  negligent  acts  of  another  can  look  for  redress  only  to  the  proii* 
mate  cause,  that  is,  the  one  doing  the  injury.  Byan  v.  If.  Y.  C 
B.  B.  Co.,  35  N.  Y.  210;  McCafferty  v.  Spuyten  Duyvil,  etc^ILR^ 
Co.,  61  id.  178;  8.  c,  19  Am.  Bep.  267;  CUy  Buffalo  v.  HoOmeSf 
7  N.  Y.  493;  Webb  v.  B.,  W.  &  0.  B.  B.  Co.,  49  id.  420;  a.  a,  10 
Am.  Bep.  389;  Hayes  v.  Phelan,  4  Hun^  782. 

W.  J.  Oroo,  for  respondent. 

Andrews,  J.  This  and  other  oases  which  have  been  argued  sod 
are  awaiting  the  decision  of  the  court  present  the  question  of  the 
constitutionality  of  the  ''act  to  suppress  intemperance,  panpo* 
ism  and  crime,"  passed  April  29,  1873,  commonly  known  as  the 
civil  damage  act     Some  of  the  cases  are  actions  against  the  vendors 
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of  liqaore  sold  to  be  drank  by  the  purchasers,  and  causing  intozica- 
tion  and  consequential  injury  to  the  plaintifPs.  This  action  is 
brought  by  the  plaintiff  against  the  defendant,  as  the  landlord  of 
hotel  premises,  let  with  knowledge  that  intoxicating  liquors  were 
to  be  sold  therein  by  the  lessee,  to  recover  the  ^alue  of  a  horse 
owned  by  the  plaintiff,  which  died  in  consequence  of  having  been 
o\'eTdriven  by  the  plaintiff's  son  while  in  a  state  of  intoxication, 
produced  in  part  by  liquor  sold  him  by  the  lessee  at  his  bar  on  the 
leased  premises.  The  essential  fact-s,  as  established  by  the  verdict 
of  the  jury,  may  be  briefly  stated. 

The  defendant  when  the  act  in  question  was  passed  was  the 
owner  of  a  hotel  building  and  premises.  In  June,  1875^  he  leased 
them  to  one  Fimhaber,  knowing  that  the  lessee  intended  to  occupy 
the  building  for  a  hotel  and  boarding-house,  and  sell  intoxicating 
liqoors  therein.  The  lessee  entered  into  possession  and  opened  a 
bar  in  the  hotel,  and  with  the  defendant's  knowledge  commenced 
selling  liquors  therefrom.  On  Sunday,  July  18, 1875,  the  plaintiff's 
son,  who  was  residing  with  his  father,  informed  him  that  he  had 
some  business  with  a  person  residing  about  four  miles  from  the 
father's  residence,  and  thereupon,  with  the  plaintiff's  knowledge, 
took  his  horse  and  buggy  and  drove  away. 

He  did  not  go  to  the  place  where  he  .informed  the  plaintiff  he 
intended  to  go,  but  went  to  the  village  where  Firnhaber's  hotel 
▼as  located,  and  to  the  hotel,  and  there  purchased  and  drank 
▼hiskey  several  times  at  the  bar,  and  then  drove  to  a  neighboring 
village  and  drank  again,  and  returned  to  Firnhaber^s,  drinking 
again  on  his  return.  He  became,  in  consequence  of  theso  repeated 
potations,  intoxicated,  was  arrested  for  disorderly  conduct  in  the 
streets,  and  after  being  detained  in  custody  for  a  time,  was  dis- 
charged, and  in  the  evening  started  for  home,  and  the  horse  soon 
after  it  reached  the  plaintiff's  house  died.  The  jury  have  found, 
and  the  evidence  fully  justifies  the  finding,  that  it  died  from  over- 
driving  by  the  plaintiff's  son,  and  that  his  treatment  of  the  horse 
▼as  caused  by  his  intoxication. 

Fimhaber  had  no  license  to  sell  intoxicating  liquors.  It  was 
understood  between  him  and  the  defendant,  when  the  lease  was 
made,  that  a  license  was  to  be  procured,  and  the  defendant  informed 
him  that  he  would  see  that  he  bad  one.  The  plaintiff's  son  was  of 
intemperate  habits,  and  at  one  time  had  been  an  inmate  of  an 
uiebriate  asylum.  The  plaintiff  recovered  a  verdibt  for  the  value 
of  the  horse. 
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Ifc  cannot  be  disputed  that  the  facts  foand  bring  the  case  within 
the  terms  of  the  statute  and  authorize  the  recovery,  if  the  law  itself 
is  valid.  The  act  gives  to  every  husband,  wife,  parent,  guardian, 
employer  or  other  person,  ''who  shall  be  injured  in  person  or  prop- 
erty or  means  of  support  by  any  intoxicated  person  or  in  oonse* 
qnence  of  the  intoxication  "  of  any  person,  a  right  of  action  against 
any  person  who  shall  by  selling  or  giving  away  intoxicating  liqnon 
have  caused  the  intoxication,  in  whole  or  in  part,  and  declares  that 
''any  person  or  persons,  owning  or  renting  or  permitting  the  oocn- 
pation  of  any  building  or  premises,  and  having  knowledge  that 
intoxicating  liquors  are  to  be  sold  thereon,  shall  be  liable,  seveniry 
and  jointly  with  the  person  or  persons  selling  or  giving  intoxicat- 
ing liquors  aforesaid,  for  all  damages  sustained  and  for  exemplarj 
damages."  All  the  elements  of  the  landlord's  liability  under  the 
act  exist  in  this  case,  viz.:  the  leasing  of  premises  with  knowledge 
that  intoxicating  liquors  were  to  be  sold  thereon;  the  sale  by  the 
tenant,  producing  intoxication,  and  the  act  of  the  intoxicated  person, 
causing  injury  to  the  property  of  the  plaintiff. 

The  question  we  are  now  to  determine  is  whether  the  legislature 
has  the  power  to  create  a  cause  of  action  for  damages,  in  favor  of 
a  person  injured  in  person  or  property  by  the  act  of  an  intoxicated 
person,  against  the  owner  of  real  property,  whose  only  connection 
with  the  injury  is  that  he  leased  the  premises  where  the  liquor  caas- 
ing  the  intoxication  was  sold  or  given  away,  with  knowledge  that 
intoxicating  liquors  were  to  be  sold  thereon. 

To  realize  the  full  force  of  this  inquiry  it  is  to  be  observed  that 
the  leasing  of  premises  to  be  used  as  a  place  for  the  sale  of  liqnon 
IS  a  lawful  act,  not  prohibited  by  this  or  any  other  statute.  The 
liability  of  the  landlord  is  not  made  to  depend  upon  the  nature  of 
the  act  of  the  tenant,  but  exists  irrespective  of  the  fact  whether  the 
sale  or  giving  away  of  the  liquor  was  lawful  or  unlawful,  that  is, 
whether  it  was  authorized  by  the  license  law  of  the  State,  or  was  made 
in  violation  of  that  law.  Nor  does  the  liability  depend  upon  any 
question  of  negligence  of  the  landlord  in  the  selection  of  the  ten- 
ant,  or  of  the  tenant  in  selling  the  liquor.  Although  the  persoa 
to  whom  liquor  is  sold  is  at  the  time  apparently  a  man  of  sober 
habits  and  so  far  as  the  vendor  knows,  one  whose  appetite  for 
strong  drink  is  habitually  controlled  by  his  reason  and  judgment, 
yet  if  it  turns  out  that  the  liquor  sold  causes  or  contributes  to  the 
intoxication  of  ihe  person  to  whom  the  sale  or  gift  is  made,  nnder 
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the  inflnence  of  which  he  commits  an  injury  to  person  or  property, 
the  seller  and  his  landlord  are  by  the  act  made  jointly  and  severally 
Tespondble.  The  element  of  care  or  diligence  on  the  part  of  the 
seller  or  landlord  does  not  enter  into  the  question  of  liability.  The 
statute  imposes  upon  the  dealer  and  the  landlord  the  risk  of  any 
injury  which  may  be  caused  by  the  traffic.  It  cannot  be  denied 
that  the  liability  sought  to  be  imposed  by  the  act  is  of  a  very  sweep- 
ing character^  and  may  in  many  cases  entail  severe  pecuniary 
Utility,  and  its  language  may  include  cases  not  within  the  real 
purpose  of  the  enactment  The  owner  of  a  building  who  lets  it  to 
be  occupied  for  the  sale  of  general  merchandise,  including  wines 
and  liquors,  may,  under  the  act,  be  made  liable  for  the  acts  of  an 
intoxicated  person,  where  his  only  fault  is  that  he  leased  the  prem- 
ises for  a  general  business,  including  the  sale  of  intoxicating  liquors, 
Iq  the  same  way  as  other  merchandise.  The  liability  is  not 
restricted  to  the  results  of  intoxication  from  liquors  sold  or  given 
away  to  be  drank  on  the  premises  of  the  seller.  There  is  no  way 
bj  which  the  owner  of  real  property  can  escape  possible  liability  for 
the  results  of  intoxication  where  he  leases  or  permits  the  occupa- 
tion of  his  premises,  with  the  knowledge  that  the  business  of  the 
sale  of  liquors  is  to  be  carried  on  on  the  premises,  whether  alone 
or  in  connection  with  other  merchandise,  or  whether  they  are  to 
be  sold  to  be  drank  on  the  premises  or  to  be  carried  away  and  used 
elsewhere.  His  only  absolute  protection  against  the  liability 
imposed  b^  the  act  is  to  be  found  in  not  using  or  permitting  the 
premises  to  be  used  for  the  sale  of  intoxicating  liquors. 

The  question  whether  the  act  under  consideration  is  a  valid 
cxeroise  of  legislative  power  is  to  be  determined  solely  by  reference 
to  constitutional  restraints  and  prohibitions.  The  legislative 
power  has  no  other  limitation.  If  an  act  can  stand  when  brought 
to  the  test  of  the  Oonstitution  the  question  of  its  validity  is  at  an 
end,  and  neither  the  executive  nor  judicial  department  of  the  gov- 
ernment can  refuse  to  recognize  or  enforce  it.  The  theory  that 
laws  may  be  declared  void  when  deemed  to  be  opposed  to  natuni* 
justice  and  equity,  although  they  do  not  violate  any  constitutional 
provision,  has  some  support  in  the  dicta  of  learned  judges,  but  has 
not  been  approved,  so  far  as  we  know,  by  any  authoritative  adju- 
dication, and  is  repudiated  by  numerous  authorities.  Indeed 
under  the  broad  and  liberal  interpretation  now  given  to  constitu- 
tional guarantieB,  there  can  be  no  violation  of  fundamental  rights 
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bj  logiBlution  which  will  not  fall  within  the  express  or  implied  pro- 
hibition and  restraints  of  the  Constitution,  and  it  is  nnnecessary  to 
seek  for  principles  outside  of  the  Constitution,  under  which  such 
legislation  may  be  condemned. 

The  main  guaranty  of  private  rights  against  unjust  legislatioD 
Is  found  in  that  memorable  clause  in  the  Bill  of  Bights,  that  do 
person  shall  *•  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law."  Const,  art  1,  §  6.  This  guaranty  is  not  construed 
in  any  narrow  or  technical  sense.  The  right  to  life  may  be  invaded 
without  its  destruction.  One  may  be  deprived  of  his  liber^  in  a 
constitutional  sense  without  putting  his  person  in  confinmnent 
Property  may  bo  taken  without  manual  interference  therewiUi  or 
its  physical  destruction.  The  right  to  life  includes  the  right  of  the 
indiyidual  to  his  body  in  its  completeness  and  without  dismember- 
ment ;  the  right  to  liberty,  the  right  to  exercise  his  faculties  and  to 
follow  a  lawful  avocation  for  the  support  of  life ;  the  right  of  prop- 
erty, the  right  to  acquire  power  and  enjoy  it  in  any  way  oonsistoit 
with  the  equal  rights  of  others  and  the  just  exactions  and  demands 
of  the  State. 

The  comprehensive  scope  of  the  guaranty  of  private  property 
finds  many  illustrations  in  judicial  decisions  in  our  State.  The 
limit  placed  upon  the  power  of  taxation  is  an  instance.  The  right 
of  taxation  is  an  attribute  of  sovereignty,  without  which  goveni- 
ments  would  be  powerless,  and  organized  society  could  not  exist, 
and  it  is  said  to  be  unlimited.  But  this  is  only  true  when  it  is  exer- 
cised for  a  public  purpose.  The  taking  of  private  property  for  s 
private  purpose,  under  the  guise  of  taxation,  is  no  less  a  violation 
of  the  Constitution  than  if  the  property  of  A.  was  attempted  to  be 
transferred  to  B.  by  the  mere  force  of  a  legislative  mandate.  It  it 
upon  this  principle  that  we  have  recently  held,  in  the  case  of 
Weismer  v.  Village  of  DouglaaSy  64  N.  Y.  92 ;  8.  c,  21  Am.  Bep 
586,  that  a  law  involving  taxation  in  aid  of  a  private  enterprise 
and  business  was  unconstitutional  and  void.  In  Wyneham$ry* 
llie  PeopUy  13  N.  Y.  378,  the  sanctity  of  private  property,  and  the 
efficiency  of  constitutional  guaranties  for  its  protection,  und^ 
whatever  guise  it  is  attempted  to  be  assailed  by  legislation,  waa 
most  ably  and  amply  vindicated.  The  provisions  in  the  act  then 
under  consideration  were  held  to  deprive  persons  owning  intoxica^ 
:ng  liquors,  at  the  time  of  its  passage,  of  their  property,  although 
their  title  might  not  be  affected  by  the  act,  or  the  property  itself,  in 
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its  mAterial  substance,  taken  or  destroyed.  *'  Ther€|  may/'  says 
Mtlt.rr,  J.,  in  Putnpetty  v.  Orem  Bay  Co.,  13  Wall.  177,  ''  be  such 
serious  interruption  to  the  common  and  necessary  use  of  property 
as  will  be  equivalent  to  a  taking,  within  the  meaning  of  the  Con- 
stitution ;"  and  this  observation  is  warranted  by  the  general  tenor 
of  judicial  authority. 

Admitting,  as  we  do,  the  soundness  of  this  view,  and  fully  ap- 
proving it,  we  come  back  to  the  proposition  that  no  law  can  be  pro- 
nounced invalid,  for  the  reason  simply  that  it  violates  our  notions 
of  justice,  is  oppressive  and  unfair  in  its  operation,  or  because,  in 
the  opinion  of  some  or  all  of  the  citizens  of  the  State,  it  is  not  jus- 
tified by  public  necessity,  or  designed  to  promote  the  public  welfare. 
We  repeat,  if  it  violates  no  constitutional  provision,  it  is  valid  and 
most  be  obeyed.  The  remedy  for  unjust  or  unwise  legislation,  not 
obnoxious  to  constitutional  objections,  is  to  be  found  in  a  change 
by  the  people  of  their  representatives,  according  to  the  methods 
provided  by  the  Constitution. 

There  are  two  general  grounds  upon  which  the  act  in  question  is 
claimed  to  be  unconstitutional ;  first,  that  it  operates  to  restrain 
the  lawful  use  of  real  property  by  the  owner,  inasmuch  as  it  at- 
taches to  the  particular  use  a  liability,  which  substantially  amounts 
to  a  prohibition  of  such  use,  and  as  to  the  seller,  imposes  a  pecu- 
niary responsibility,  which  interferes  with  the  traffic  in  intoxicating 
liquors,  although  the  business  is  authorized  by  law  ;  and  second, 
that  it  creates  a  right  of  action  unknown  to  the  common  law,  and 
SDbjects  the  property  of  one  person  to  be  taken  in  satisfaction  of 
injuries  sustained  by  another  remotely  resulting  from  an  act  of  the 
person  charged,  which  act  may  be  neither  negligent  nor  wrongful, 
but  may  be,  in  all  respects,  in  conformity  with  law.  The  act,  it  is 
said,  in  effect  authorizes  the  taking  of  private  property  without 
'^  dne  process  of  law,"  contrary  to  article  1,  section  G,  of  the  Gon- 
stitation,  and  is  also  a  violation  of  the  first  section  of  the  same 
article,  which  declares  that  *'  no  member  of  this  State  shall  be  dis- 
franchised, or  deprived  of  any  of  the  rights  or  privileges  secured 
to  any  of  the  citizens  thereof,  unless  by  the  law  of  the  land  or  the 
judgment  of  his  peers."  If  the  act  is  ''due  process  of  law," 
within  the  sixth  section  of  the  first  article,  it  is  manifest  that  it  is 
valid  within  the  other  section  to  which  reference  is  made. 

The  right  of  the  State  to  regulate  the  traffic  in  intoxicating 
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liquors,  within  its  limits,  has  been  exercised  from  the  foandatioa 
of  the  goTerument,  and  is  not  open  to  question.  The  State  may 
prescribe,  the  persons  by  whom  and  the  conditions  nnder  which  the 
trafiSc  may  be  carried  on.  It  may  impose  upon  those  who  act  under 
its  license  such  liabilities  and  penalties  as  in  its  judgment  are  proper 
to  secure  society  against  the  dangers  of  the  traflSc  and  indiridaals 
against  injuries  committed  by  intoxicated  persons  under  the  infln* 
ence.of  or  resulting  from  their  intoxication. 

The  licensee,  by  accepting  a  license  and  acquiring  thereby  a 
privilege  from  the  State  to  engage  in  the  traffic,  a  privilege  confined 
to  those  who  are  licensees  and  withheld  from  all  other  citisenB, 
takes  it  subject  to  such  conditions  as  the  legislature  may  attach  to 
its  exercise.  He  consents  to  be  bound  by  the  conditions  when  he 
accepts  the  license,  and  the  State  is  the  sole  judge  of  the  reason- 
ableness of  the  conditions  imposed.  And  the  power  of  the  legishk 
tnre,  as  a  part  of  the  excise  system,  to  impose  the  liabilitiee, 
imposed  by  the  act  in  question,  upon  licensed  dealers,  as  a  condition 
of  granting  the  license,  cannot,. we  think,  be  questioned.  A  party 
cannot  object,  upon  constitutional  grounds,  to  a  liability  which  he 
has  voluntarily  assumed,  in  consideration  of  a  benefit  conferred, 
and  one  may  renounce  even  a  constitutional  pf ovision  made  for  his 
own  benefit 

The  extent  to  which  the  legislature  has  heretofore  gone,  in  im- 
posing restrictions  or  liabilities  upon  licensees,  may  be  seen  by 
reference  to  the  excise  law  of  1857  (ch.  628),  many  provisions  of 
which  are  to  be  found  in  earlier  legislation.  Section  10  prohibits 
the  sale  of  liquor  on  credit  to  any  persons  other  than  lodgers,  and 
avoids  all  securities  taken  therefor.  Section  19  gives  a  penalty  of 
fifty  dollars  to  a  wife  against  a  dealer  in  intoxicating  liquors,  who 
shall  sell  or  give  intoxicating  liquor  to  a  husband  after  complaint 
made  and  notice  given,  as  provided  by  the  section,  and  a  like 
penalty  is  given,  under  similar  circumstances,  for  selling  or  giving 
away  intoxicating  liquor  to  a  wife  or  minor  child.  Section  28  con- 
tains the  germ  of  the  act  now  nnder  consideration.  It  provides 
that  any  person  who  shall  sell  strong  or  spirituous  liquors  to  any 
of  the  individuals  to  whom  it  is  declared  by  the  act  unlawful  to 
make  such  sale,  ^'  shall  be  liable  for  all  damages  which  may  be  sns- 
tained,  in  consequence  of  such  sale,"  to  be  recovered  by  the  party 
sustaining  the  injury  or  by  the  overseers  of  the  poor  for  his  benefit 

The  act  of  1^73  cannot,  however,  be  sustained  in  all  its  aspects 
npon  the  tlieoiy  that  the  liability  imposed  by  the  act  is  a  oon* 
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dition  of  a  priyilege  granted  by  the  State.  This  cannot  be  affirmed 
in  respect  of  the  liability  of  the  landlord,  whose  right  to  lease  his 
property  belongs  to  him,  as  an  incident  to  ownership.  The  re- 
sponsibility imposed  is  not  confined  to  cases  of  unlawful  sales  of 
liqaors  or  to  sales  made  by  licensed  vendors.  Any  person  selling 
or  giving  away  liquor,  which  causes  intoxication  and  consequent 
injury,  is  made  liable,  under  the  act 

The  broad  question  is  presented,  whether  the  act  transcends  the 
limits  of  legislative  power,  in  subjecting  a  landlord  to  liability, 
under  the  circumstances  mentioned  in  the  act.  Does  the  act,  in 
effect,  deprive  him  of  his  property  without  "due  process  of  law," 
in  the  sense  of  the  Constitution?  If  the  act  can  bo  sustained  as  to 
the  landlord,  it  is  clearly  valid  as  to  all  other  persons ;  and  its 
validity  as  to  the  landlord  is  the  question  directly  presented  in 
this  case. 

We  need  not  enter  into  any  elaborate  discussion  of  the  meaning 
of  the  words  '*  due  process  of  law."  This  has  been  done  in  numer- 
ous judicial  decisions.  They  are  held,  under  the  liberal  interpre- 
tation  given  to  them,  to  protect  the  life,  liberty  and  property  of  the 
citizens  against  acts  of  mere  arbitrary  persons,  in  any  department 
of  the  government  Denio,  J.,  in  WesterveU  v.  Oregg,  12  N.  Y.. 
212.  These  are  the  fundamental  civil  rights,  for  the  security  of 
which  society  is  organized,  and  all  acts  of  legislation  which  contra- 
Tene  them  are  within  the  prohibition  of  the  constitutional  guaranty. 
In  judicial  proceedings,  due  process  of  law  requires  notice,  hearing 
and  judgment ;  in  legislative  proceedipgs,  conformity  to  the  settled 
maxims  of  free  governments,  observance  of  constitutional  restraints 
and  requirements,  and  an  omission  to  exercise  powers  appertaining 
to  the  judicial  or  executive  departments.  It  is  as  difficult,  as  it 
woald  be  unwise  to  attempt  an  exact  definition  of  their  scope. 
Their  application,  in  a  particular  case,  must  be  determined  when 
the  question  arises,  and  in  the  absence  of  exact  precedents,  courts 
most  determine  the  question,  upon  a  consideration  of  the  general 
scope  of  legislative  power,  the  practice  of  governments,  and  in  view 
of  the  conceded  principle  that  individual  rights  may  be  curtailed 
and  bmited  to  secure  the  public  welfare  and  the  equal  rights  of  alL 
"'Due  process  of  law,'  in  each  particular  case,  means,"  says  Judge 
OooLBT,  "  such  an  exertion  of  the  powers  of  government  as  the 
settled  maxims  of  the  law  sanction,  and  under  safeguards  for  the 
protecbon  of  individual  rights  as  those  maxims  prescribe  for  the 
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•class  of  cases  to  which  the  one  in  question  bolongs."  The  right  to 
life,  liberty  and  property  is  not  absolute  or  uncontrollable.  The 
<inalification  in  the  Bill  of  Rights  implies  that  there  may  be  a  depri- 
Tation  of  those  rights  by  due  process  of  law,  and  govemmenU 
could  not  be  maintained,  in  the  absence  of  the  power  somewhere 
to  regulate  the  relations  of  individuals  to  the  State  and  to  each 
other.  Life,  liberty  or  property  may  be  forfeited  for  crime.  Pri- 
vate property  may  be  taken  for  public  use,  on  condition  of  compen- 
sation, or  by  taxation,  or  it  may  be  transferred  by  judicial  process, 
for  the  satisfaction  of  private  contracts  or  as  a  compensation  for 
private  wrongs  and  injuries. 

The  purpose  of  the  act  in  question,  as  indicated  by  its  title,  is 
the  suppression  of  '^  intemperance,  pauperism  and  crime/'  It  can- 
not be  denied  that  these  are  public  purposes  within  the  legitimate 
scope  of  legislation,  nor  can  it  be  doubted  by  any  observing  and 
intelligent  person  that  the  use  of  intoxicating  liquors  is  the  fruit- 
ful source  of  many  of  the  evils  which  afflict  society.  Pauperism, 
vice  and  crime  are  the  usual  concomitants  of  the  unrestrained  in- 
dulgence of  the  appetite  for  strong  drink.  Impoverishment  of 
families,  the  imposition  of  public  burdens,  insecurity  of  life  and 
property  are  consequent  upon  the  prevalence  of  the  great  evil  of 
intemperance.  If  the  legislature  was  impotent  to  deal  with  the 
traffic  in  intoxicating  liquors  or  powerless  to  restrain  or  regulate  it 
in  the  interest  of  the  community  at  large,  because  legislation  on  the 
subject  might,  to  some  extent,  interfere  with  the  use  of  property 
or  the  prosecution  of  private  business,  the  legislature  would  be  shore 
of  one  of  its  most  usual  and  important  functions.  But  as  we 
have  said,  the  right  of  tho  legislature  to  regulate  the  traffic  is  shown 
by  the  uniform  practice  of  the  government.  It  may  not  only  reg- 
ulate, but  it  may  prohibit  it.  This  was  declared  after  solemn  argu- 
ment and  mature  deliberation,  in  one  of  (he  propositions  adopted 
hj  this  court  in  WyneJiamer  v.  7%ePeo/?fo,  subject  only  to  the  qualifi- 
cation that  the  prohibition  shall  not  interfere  with  vested  rights  of 
property.  The  same  principle  was  declared  in  tho  case  of  Meiro- 
politan  Board  of  Excise  v.  Barrie,  34  N.  Y.  667 ;  and  that  the  leg- 
islative power  extends  to  the  entire  prohibition  of  tho  traffic  has 
been  recently  recognized  by  the  Supreme  Court  of  the  United 
States. 

It  is  quite  evident  that  the  act  of  1873  may  seriously  interfere 
with  the  profitable  use  of  real  property  by  the  owner.     This  is 
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especially  true  with  respect  to  a  building  erected  to  be  occupied  a? 
an  inn  or  hotel,  and  Bpecially  adapted  to  that  use,  where  the  rental 
?alne  may  largely  depend  upon  the  right  of  th<»  tenant  to  sell 
intoxicating  liquors.  The  owner  of  such  a  building  may  well 
hesitate  to  lease  his  property,  when  by  so  doing  he  subjects  him-^ 
lelf  to  the  onerous  liability  imposed  by  the  act.  The  act  in  this 
way  indirectly  operates  to  restrain  the  absolute  freedom  of  the* 
owner  in  the  use  of  his  property,  and  may  justly  be  said  Uy 
impair  its  value.  But  this  is  not  a  taking  of  his  property  within 
tlie  meaning  of  the  Constitution.  lie  is  not  deprived  either  of  the 
title  or  the  ][x>sse8sion.  The  use  of  his  property  for  any  other  law- 
fnl  purpose  is  unrestricted,  and  he  may  let  or  use  it  as  a  place  for 
the  sale  of  liquors,  subject  to  the  liability  which  the  act  imposes. 
The  objection  we  are  now  considering  would  apply  with  greater 
force  to  a  statute  prohibiting,  under  any  circumstances,  the  trafSo 
in  intoxicating  liquors,  and  as  such  a  statute  must  be  conceded  ta 
be  within  the  legislative  power,  and  would  not  interfere  with  any 
vested  rights  of  the  owner  of  real  property,  although  absolutely 
preventing  the  particular  use,  a  fortiori  the  act  in  question  does 
not  operate  as  an  unlawful  restraint  upon  the  use  of  property. 

That  a  statute  impairs  the  value  of  property  does  not  make  it 
onconstitutionaL  All  property  is  held  subject  to  the  power  of  the- 
State  to  regulate  or  control  its  use,  to  secure  the  general  safety  and 
the  public  welfare.  "We  think  it  is  a  settled  principle,"  says^ 
Chief  Justice  Shaw,  in  Com,  v.  Alger,  7  Cush.  84,  ''growing  out 
of  the  nature  of  well-ordered  civil  society,  that  every  holder  of 
property,  however  absolute  and  unqualified  may  be  his  title,  holds^ 
it  under  the  implied  liability  that  his  use  shall  not  be  injurious  ta  ' 
the  equal  enjoyment  of  others  having  an  equal  right  to  the  enjoy- 
ment of  their  property  nor  injurious  to  the  rights  of  the  com- 
munity. All  property  is  held  subject  to  those  general  regulations 
which  are  necessary  to  the  common  good  and  general  welfare." 
Judge  Rkdfield,  in  a  passage  often  cited  with  approval,  speaking 
of  the  police  power,  says:  "By  this  general  police  power  of  tho 
State  persons  and  property  are  subjected  to  all  kinds  of  restraints 
and  burdens,  in  order  to  secure  the  general  comfort,  health  and 
prosperity  of  the  State;  of  the  perfect  right  of  the  legislature  to  do 
which  no  question  ever  was,  or  upon  acknowledged  general  princi- 
ples can  be  made."  Tliorpe  v.  R.  £  B.  R.  R.  Co.,  27  Vt.  140.  The 
police  power  so  called  inheres  in  every  sovereignty,  and  is  essentia) 
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to  the  maintenance  of  public  order  and  the  preser?ation  of  matoal 
rights  from  the  disturbing  conflicts  which  wonid  arise  in  the 
absence  of  any  controlling,  regulating  authority,  and  has  been  con- 
stantly exercised  by  the  legislature  in  a  great  variety  of  cases.  We 
need  not  enumerate  the  subjects  in  relation  to  which  this  power 
has  been  exercised.  We  shall  content  ourselves  by  referring  to  two 
cases  recently  decided  by  the  Supreme  Court  of  the  United  States, 
to  show  how  far  courts  have  gone  in  upholding  legislation  affecting 
private  rights  and  property,  as  a  due  exercise  of  the  police  power 
residing  in  the  State.  Those  cases  are  The  Slaughier-hause  cases, 
16  Wall,  36,  and  ifunn  v.  The  State  of  Illinois,  4  Otto,  114  The 
first  case  involved  the  question  of  the  validity  of  a  statute  of 
Louisiana,  passed  in  1869,  granting  to  a  corporation  created  by  the 
Act  tlie  exclusive  right  for  twenty-five  years  to  have  and  maintain 
slaughter-houses,  landings  for  cattle,  and  yards  for  inclosing  cat- 
tle intended  for  sale  or  slaughter,  within  the  parishes  of  Orleans, 
Jefferson  and  St  Bernard,  a  territory  containing  over  a  thousand 
square  miles,  including  the  city  of  New  Orleans  and  a  population 
of  several  hundred  thousand  persons,  and  prohibiting  all  otiier 
persons  from  building,  keeping  or  having  slaughter-houses,  land- 
ings or  yards  for  cattle  intended  for  sale  or  slaughter  within  these 
limits,  and  requiring  that  all  cattle  and  other  animals  intended  fctf 
sale  or  slaughter  within  that  district  should  be  brought  to  the 
yards  and  slaughter-houses  of  the  corporation,  and  authorizing  the 
corporation  to  exact  certain  fees  for  the  use  of  its  wharves  and  for 
each  animal  slaughtered.  It  appeared  that  when  the  act  was 
passed  there  were  within  this  territory  a  thousand  or  more  persons 
engaged  in  the  preparation  and  sale  of  animal  food,  many  of  whom 
owned  slaughter-houses  and  yards  used  in  the  prosecution  of  their 
business.  The  act  was  entitled  ^'  An  act  to  protect  the  public 
health,"  etc.,  and  the  court  held  it  valid,  as  a  police  regulation. 
That  the  act  seriously  interfered  with  the  prosecution  of  a  lawful 
business  by  a  large  number  of  people  and  greatly  impaii'ed  the  value 
of  slaughter-house  property  is  evident.  But  the  majority  of  the  conrt 
were  of  opinion  that  the  act  was  not  void,  either  as  creating  a  monop- 
oly or  as  depriving  the  persons  affected  by  it  of  their  property,  within 
the  meaning  of  the  Constitution.  In  Munn  v.  The  State  oflUinois, 
the  court  sustained  the  act  of  the  legislature  of  Illinois,  prescribing 
a  maximum  rate  of  charges  for  the  handling  of  grain,  in  warehouses 
in  that  State,  and  requiring  warehousemen  to  procure  a  license,  and 
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authorizing  its  revocation,  and  prohibiting  the  carrying  on  the 
business  of  warehonsing  grain,  in  any  warehouse,  without  such 
license,  or  after  its  revocation.  The  act  was  held  to  be  valid,  as 
well  as  to  warehouses  built  before  as  to  those  which  might  be  built 
after  the  act  was  passed.  The  right  of  the  State  to  make  the  reg- 
ulations contained  in  the  acts  was  put  upon  the  ground  that  the 
subject  was  one  involving  the  public  interest  and  the  general  wel* 
fare.  Waitb,  G.  J.,  in  delivering  the  opinion  of  the  court,  said  : 
**  When  one  devotes  his  property  to  a  use  in  which  the  public  have 
an  interest,  he,  in  effect,  grants  to  the  public  an  interest  in  that 
use,  and  must  submit  to  be  controlled  by  the  public  for  the  com- 
mon good,  to  the  extent  of  the  interest  he  has  thus  created/' 
These  cases  may  perhaps  be  deemed  to  have  carried  the  right  of 
legislative  interference  with  private  rights  and  property  to  its  ut- 
most limit,  but  they  illustrate  the  scope  of  the  police  power  in  leg- 
islation ;  and  the  reports  abound  in  decisions  which  show  that  the 
State  has  authority  to  regulate  the  use  and  enjoyment  of  property 
and  the  control  of  private  business,  in  many  ways,  '^  without  com- 
ing in  conflict  with  any  of  those  constitution  aJ  principles  which 
are  established  for  the  protection  of  private  rights  or  private  prop- 
erty.** 

The  right  of  the  legislature  to  control  the  use  and  traffic  in  in- 
toxicating liquors  being  established,  its  authority  to  impose  liabil- 
ities upon  those  who  exercise  the  traffic,  or  who  sell  or  give  away 
intoxicating  drinks,  for  consequential  injuries  to  third  persons,  fol- 
lows as  a  necessary  incident.  And  the  act  of  1873  is  not  invalid 
because  it  creates  a  right  of  action  and  imposes  a  liability  not 
known  to  the  common  law.  There  is  no  such  limit  to  legislative 
power.  The  legislature  may  alter  or  repeal  the  common  law.  It 
may  create  new  offenses,  enlarge  the  scope  of  civil  remedies,  and 
fasten  responsibility  for  injuries  upon  persons  against  whom  the 
4X>mmon  law  gives  no  remedy.  We  do  not  mean  that  the  legisla- 
ture may  impose  upon  one  man  liability  for  an  injury  suffered  by 
another,  with  which  he  had  no  connection.  But  it  may  change  the 
mle  of  the  common  law,  which  looks  only  to  the  proximate  cause  of 
the  mischief,  in  attaching  legal  responsibility,  and  allow  a  recovery 
to  be  had  against  those  whose  acts  contributed,  although  remotely, 
to  produce  it.  This  is  what  the  legislature  has  done  in  the  act  of 
1873.  That  there  is  or  may  be  a  relation,  in  the  nature  of  cause 
4Uid  effect,  between  the  act  of  selling  or  giving  away  intoxicating 
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liquors,  and  the  injaries  for  which  a  remedy  is  given,  is  apparent^ 
and  upon  this  relation  the  legislature  has  proceeded  in  enacting  the 
law  in  question.  It  is  an  extension,  by  the  legislature,  of  the  prin- 
ciple expressed  in  the  maxim,  "  Sic  utere  tuo  ui  alienum  non  U^ImI* 
to  cases  to  which  it  had  not  before  been  applied,  and  the  propriety 
of  such  an  application  is  a  legislative  and  not  a  jadicial  question. 

It  is  said  that  the  statute  imposes  a  liability  for  the  oonseqnenoes 
of  a  lawful  act  But  the  legislature,  having  control  of  the  sabject 
of  the  traflSo  in  and  use  of  intoxicating  liquors,  may  make  snch 
regulations  to  prevent  the  public  evils  and  private  injuries  result- 
ing from  intoxication  as  in  its  judgment  are  calculated  to  accom- 
plish this  end.  It  may  prohibit  the  selling  or  giving  away  of 
liquors,  or  it  may,  while  not  interfering  with  the  liberty  of  sale  or 
use,  guard  against  the  dangers  of  an  indiscriminate  traffic  and 
induce  caution  on  the  part  of  those  who  engage  in  the  business  bj 
subjecting  them  to  liabilities  for  consequential  injuries. 

The  act  of  1873  does  not  deprive  the  seller  who  is  made  liable 
under  the  act  of  his  property  without  due  process  of  law.  It 
authorizes  it  to  be  appropriated  in  the  due  course  of  judicial  pro- 
ceedings for  the  satisfaction  of  injuries  resulting  from  intoxication 
caused  by  his  act.  The  legislature  has  said  that  the  seller  may  be 
treated  as  the  author  of  the  injuries,  and  we  think  this  was  within 
the  legislative  power. 

The  liability  imposed  upon  the  landlord  for  the  acts  of  the  ten- 
ant is  not  a  new  principle  in  legislation.  His  liability  only  arises 
when  he  has  consented  that  the  premises  may  be  used  as  a  place 
for  the  sale  of  liquors.  He  selects  the  tenant,  and  he  may,  without 
violating  any  constitutional  provision,  be  made  responsible  for  the 
tenant's  acts  connected  with  the  use  of  the  leased  proper^.  In 
Dobbins  v.  The  United  States,  96  U.  S.  396,  a  distillery,  with  the 
real  and  personal  property  used  in  connection  therewith,  had  been 
seized  and  condemned  to  be  forfeited  for  the  violation  by  a  leseoi) 
of  certain  provisions  of  the  act  of  Congress  regulating  the  business 
of  distilling.  No  fraud  was  imputed  to  the  owner  of  the  premisee, 
and  he  was  not  charged  with  any  complicity  with  the  tenant  in 
violating  the  law.  The  owner  objected  that  his  property  conld  not 
be  forfeited  for  the  acts  of  the  tenant,  committed  without  hw 
knowledge  or  consent.  But  the  court  affirmed  the  decree  of  con- 
demnation; and  in  his  opinion,  Clifford,  J.,  says:  ^'The  legal 
conclusion  must  be  that  the  unlawful  acts  of  the  distiller  bind  the 
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cnrner  of  tho  property,  in  respect  to  the  management  of  the  same, 
M  nmch  as  if  they  vere  committed  by  the  owner  himself.  Power 
to  that  eflect  the  law  vests  in  him  by  virtue  of  his  lease,  and  if  he 
atmies  bis  tmst  it  is  a  matter  to  be  settled  between  him  and  his 
lessor;  bat  the  acts  of  violation  as  to  the  penal  consequences  to  the 
property  are  to  be  considered  just  the  same  as  if  they  were  the  acts 
of  the  owner." 

Our  condnsion  is  that  the  act  of  1873  is  a  constitutional  enact* 
nient  It  is  doubtless  an  extreme  exercise  of  legislative  power,  but 
we  cannot  say  that  it  violates  any  express  or  implied  prohibition  of 
the  Constitution. 

There  are  some  subordinate  questions  presented  as  grounds  for 
the  revensal  of  the  judgment.  They  were  considered  by  the  Qen* 
erst  Term,  and  we  concur  in  its  conclusions  in  respect  to  them. 

The  judgment  must  be  affirmed  with  costs. 

All  concur.  Judffmeni  affirtMtL 


VOLANB  v.    OWBK. 

(74  N.  Y.  6M.) 
damans '^ii^rjf  to  nuans  of  support  —  pUUnHff'i  nUnor  #on. 

1b  SB  aetlon  under  the  dyll  damage  act,  for  injury  to  the  plaintiff's  means  of 
fupport,  bj  the  intoxication  of  the  plaintiff's  minor  son  by  liquors  sold  by 
the  defendant,  whereby  the  son  was  incapacitated  for  the  services  he  had 
been  accustomed  to  render  his  father,  and  the  father  had  been  subjected  to 
expense  for  medical  attendance,  etc.;  i/ield,  that  there  could  be  no  recovery 
without  proof  that  the  services  were  necessary  to  the  father's  support,  or 
tlial  the  expenses  had  so  diminished  his  means  as  to  render  them  inadequate 
for  his  sappoit, 

4  GTION  under  the  civil  damage  act    The  opinion  states  the 
il  case.     The  plaintiff  had  judgment  below. 

Samuel  Handy  for  appellants. 
Edward  C,  JameSy  for  respondent. 

Ahdrews,  J.  The  question  of  the  constitutionality  of  tbe  civil 
damage  law  has  been  decided  at  this  term  in  the  case  of  Bertholf  v. 
(yR^iUy.^  The  additional  question  in  this  case  relates  to  the  right 
of  the  plaintiff,  upon  the  facts  proved,  to  recover  damages  for  in« 

^Ante,  pace  388.— Bep. 
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jury  to  his  means  of  support.  The  plain tifF's  minor  son,  a  jouDg 
man  about  twenty  years  of  age,  living  with  his  father,  in  September. 
1874,  went  to  Ogdensburg  and  procured,  at  various  hotek  and 
saloons  in  that  place,  intoxicationg  liquors,  and  becoming  intoxi- 
cated, fell  and  injured  his  head.  In  consequence  of  the  debauch 
and  injury  he  became  sick,  and  for  several  months  was  confined  to 
liis  bed,  in  his  father's  house.  The  plaintiff  was  subjected  to  medi- 
cal and  other  expenses  of  the  son's  illness,  and  was  deprived,  during 
the  time,  of  the  services  which  the  son  had  been  accustomed  to 
render  him  upon  his  farm.  The  defendants  sold  to  the  son  a  part 
of  the  liquor  which  caused  his  intoxication.  The  plaintiff  owned 
and  cultivated  a  farm  of  over  100  acres.  There  is  no  other  evidence 
of  his  pecuniary  condition.  It  does  not  appear  whether  he  depended 
for  his  support  upon  the  proceeds  from  the  farm,  or  that  the  labor 
of  the  son  was  necessary  for  that  purpose,  or  that  the  charges  to 
which  he  was  subjected,  by  reason  of  the  son's  illness,  diminished 
his  income  below  the  amount  required  for  his  support.  Upon  this 
state  of  facts,  the  defendant's  counsel,  at  the  close  of  the  proot 
requested  the  court  to  charge  the  jury  that  the  onus  was  upon  the 
plaintiff  of  proving  that  he  had  sustained  damage,  in  his  means  of 
support,  by  reason  of  the  intoxication  and  consequent  illness  of  the 
son,  and  that  no  proof  that  he  had  sustained  such  damage  bad  been 
given.  The  court  refused  so  to  charge,  and  the  defendant's  coamel 
excepted.     We  think  the  exception  was  well  taken. 

One  of  the  grounds  urged  in  support  of  this  exception  is  that  the 
injury,  for  which  an  action  lies  under  this  statute,  must  be  one 
for  which,  by  the  pre-existing  law,  a  remedy  by  action  existed.  It 
is  claimed  that  the  act  does  not  create  a  cause  of  action  for  an  in- 
jury not  before  remediable  by  action,  and  that  the  only  change 
wrought  by  the  act  was  to  extend  the  pre-existing  remedy,  so  as  to 
make  the  vendor  of  liquors  and  the  landlord,  under  the  circnm- 
stances  specified  in  the  act,  liable  for  injuries  committed  by  an  in- 
toxicated person,  instead  of  confining  the  remedy  to  the  immediate 
wrong-doer,  according  to  the  general  rule  of  the  common  law.  Thii 
construction  of  the  statute  is  inadmissible. 

Both  direct  and  consequential  injuries  are  plainly  included  in  the 
remedy  given,  and  the  legislature,  by  giving  a  right  of  action  lor 
injury  to  ^^  means  of  support " —  a  cause  of  action  unknown  to  the 
common  law  —  evidently  intended  to  create  a  new  ground  and  right 
of  action.     The  case  of  a  husband,  having  a  wife  and  family  de- 
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pendent  upon  him  for  support^  and  who,  by  reason  of  intoxication, 
becomes  incapacitated  to  labor,  and  neglects  to  provide  for  them, 
or  squanders  his  substance,  and  reduces  thereby  his  family  to  penury 
and  want,  is  within  the  act,  although  the  facts  would  not  constitute 
an  actionable  injury  before  the  statute.  It  is  quite  plain  that  cases 
of  this  kind  were  in  the  contemplation  of  the  legislature*  The 
words,  ''  means  of  support ''  in  connection  with  the  designation  of 
the  persons,  in  whose  favor  the  remedy  is  given,  viz.;  husband* 
wife,  child,  parent,  etc.,  denote  that  it  was  not  alone  a  common 
law  injury,  or  an  injury  before  remediable  by  action,  to  which  the 
statute  was  intended  to  apply.  The  exception  cannot  therefore  be 
sustained  upon  the  ground  first  stated. 

Bat  we  think  the  exception  was  welji  tal^ep,  for  the  reason  that 
there  was  no  evidence  that  the  plaintiff  was  injured  in  his  ''means 
of  support,''  by  or  in  consequence  of  the  intoxication  of  his  son, 
within  the  meaning  of  the  statute.  The  words  are  new  in  legal 
enactments,  and  have  no  settled  legal  meaning.  We  shall  not  un* 
dertake  to  define  the  cases  to  which  they  ^  apply.  Their  scope  can 
best  be  determined  as  the  cases  arise.  But  we  are  of  opinion  that 
where  injury  to  "means of  support"  is  the  gravamen  of  the  action, 
the  plaintiff,  in  order  to  maintain  the  action,  must  show  that  by 
er  in  consequence  of  the  intoxication  or  the  acts  of  the  intoxicated 
person,  his  accustomed  means  of  maintenance  have  been  cutoff  or 
eurtailed,  or  that  he  has  been  reduced  to  a  state  of  dependence,  by 
being  deprived  of  the  support  which  he  had  before  enjoyed ;  and 
that,  in  this  ease,  the  plaintiff  cannot  recover  for  loss  of  service  or 
the  expenses  of  his  son's  illness,  under  the  words  ''  means  of  sup- 
port,'' without  proof  that  the  services  were  necessary  to  his  support, 
or  that  the  charge  brought  upon  him,  by  his  son's  illness,  diminished 
his  means,  so  as  to  render  them  inadequate  therefor. 

The  primary  purpose  of  the  legislature,  in  giving  a  right  of  action 
for  an  injury  of  this  character,  was  the  protection  of  the  dependent 
and  helpless.  Diminution  of  income,  or  loss  of  property,  does  not 
constitute  an  injury  to  means  of  support,  within  the  fair  intend* 
ment  of  the  statute,  if  the  plaintiff,  notwithstanding  his  adequate 
means  of  maintenance,  from  accumulated  capital  or  property,  or  his 
remaining  income  is  sufficient  for  his  support. 

For  the  error  of  the  court,  in  refusing  to  charge  as  requested, 
the  judgment  should  be  reversed,  and  a  new  trial  ordered. 

All  concur.  Judgment  reverted. 
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Wm^-'loM — probate  upon — parol  oMtmM  $f. 

%  teatetor  dlM  learing  an  onreToked  will,  which  oannot  be  fiNmd  allffUi 
dasth,  parol  evidence  is  competent  to  prove  its  contents,  and  aa  that  piwtA 
It  may  be  admitted  to  probate. 

APPEAL  from  a  decree  admitting  a  will  to  probate.  The  opinioD 
states  the  facts. 

/.  M.  Mayer,  Oeorge  J.  Purdy  and  F.  Carroll  BremUr,  tot 
^>pollant8.  A  testator  having  taken  his  will  into  his  cnstodji  if  it 
eannot  be  fonnd  after  his  death  the  presumption  is  that  he 
destroyed  it.  Wharram  v.  Wharram,  33  L.  J.  P.  75;  Kegny.Km, 
42  id.  61 ;  Johnson  v.  Lyford,  37  id.  65;  Loxley  t.  Jackson,  8  Pbill 
I  128;  Brown  v.  Brown,  8  Ell.  &  Bl.  876;  Belts  v.  Jackson,  6  Wend. 

173.    In  order  to  make  a  will  effective  it  mast  be  shown  to  bare 
I  been  in  existence  at  the  testator's  death.    Baptist  Church  r.  R(ih 

i  harts,  2  Barr.  110;  Jones  v.  Murphy,  8  W.  ft  S.  275;  Clark  v.  Moh 

ton,  5  Bawle,  235.  The  contents  of  a  will  can  be  established  bj 
parol  testimony  only  where  it  is  clearly  shown  that  the  will  vif 
lost  or  destroyed  without  the  agency  of  the  testator.    tTZsri  ▼• 
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Wright,  3  Pick.  67 ;  Idhy  v.  Bimm^  11  Wend.  227;  SteeU  ▼.  Pricey 
h  B.  Monr.  68. 

ir.  JT.  8edey  and  Oeorge  O.  Wattery  for  appellee?.  1.  If  a  will  be 
lo6t»  or  destroyed  otherwise  than  by  the  act  of  the  testator,  and 
satisfactory  evidence  of  its  execution  and  contents  be  ofFered,  such 
contents  will  be  admitted  to  probate.  Trevelyan  v.  Trevelgan,  1 
Phill.  149;  Davis  t.  Davis,  2  Addams,  226;  Patten  v.  Paulton,  I 
Swab.  &  Tris.  65;  Clark  v.  Wright,  3  Pick.  67;  Dickey  v.  Malecht, 
6  Mo.  182;  DaiQson  y.  Elizabeth  Smith's  Will,  3  Houst.  335;  Mxnh- 
ler  V.  Minkler,  14  Vt.  125;  Toundt  v.  Toundt,  3  Grant,  140; 
Jackson  t.  Holloway,  7  Johns.  394.  Declarations  of  the  testator 
are  admissible  to  rebut  this  presumption.  Boudinot  v.  Bradford^ 
2  Dall.  266;  Burns  v.  Burns,  4  S,  &  R  297;  Will  of  John  Cooke^  10 
Pa.  K  J.  355;  Wikojf's  Appeal,  3  Harris,  292;  Havard  y.  Dam,  2 
fiinn.  425;  Totmdt  v.  JbunJ^,  3  Grant,  140;  Orant  v.  Grant,  1 
Sandf.  Gh.  235;  Johnson's  Will,  40  Conn.  587;  Durant  y.  ^«A- 
mor»,  2  Rich.  184;  Oaines  v.  JV($te?  Orleans,  6  Wall.  659;  jS/6020  y. 
Price,  6  B.  Monr.  68;  Weeks  v.  McBeth,  14  Ala.  474;  Goodtith  y. 
ttttwy,  2  H.  Bl.  516 ;  JTcZcA  y.  Phillips,  1  Moore'6  P.  0*  0.  802; 
Sugden  y.  Lord  St.  Leonards,  L.  B.,  1  P.   Div.  154. 

AoKEW,  G.  J.  That  Isaac  P.  Foster  made  and  executed  in  due 
form  of  law  a  will  in  writing,  on  or  about  the  5th  of  June,  1875, 
is  an  indisputable  fact.  That  the  contents  of  this  will  are  clearly 
and  fnlly  proyed,  both  by  testimony  and  by  written  memoranda  in  the 
testator's  own  handwriting,  is  equally  plain,  and  no  question  arises 
as  to  the  number  of  witnesses,  the  contents  being  proyed  by  two, 
as  well  as  by  the  memoranda  furnished  by  the  testator  himself. 
The  will  not  being  found  after  the  testator's  death  and  diligent 
search,  two  material  questions  arise  upon  the  assignment  of  errors: 

1.  Whether  the  presumption  of  reyocation  by  the  testator  him* 
self  is  rebutted  by  the  eyidence. 

2.  Whether  the  contents  can  be  proyed  by  parol  eyidence. 
There  is  ample  eyidence  to  rebut  the  presumption  of  a  reyocation 

by  the  testator.  Many  facts  contribute  to  this  result,  among  which 
tbese  leading  circumstances  appear.  Isaac  P.  Foster  was  neyer 
without  a  will  for  the  last  fifteen  years  of  his  life,  haying  had  seyen 
written  under  the  superyision  of  counsel  and  made  necessary  by  ihe 
nature  and  amount  of  his  estate,  the  number  of  his  children,  and 
advancements  made  to  some,  and  thoee  matters  were  often  dwelt 
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upon  by  himself.  He,  himaelf,  regarded  his  will  of  1875  as  exist- 
ing until  and  while  lying  on  his  death-bed,  when  too  feeble  ^to  de- 
stroy it  without  assistance.  Up  to  this  time  he  made  efforts  to 
procure  a  codicil  to  alter  the  will  in  a  certain  aspect,  made  neces^ 
sary  by  the  failure  in  the  payment  of  interest  on  certain  bonds,  bnt 
being  prevented  by  the  extremity  of  his  last  illness,  died  under  a 
belief  that  he  had  arranged  with  his  executors  to  pay  these  legateei 
money  instead  of  the  bonds.  These  and  corroborating  circnm* 
stances  show  that  the  testator  had  no  thought  of  a  revocatioD. 

That  the  presumption  of  a  personal  roTooation  can  be  thus  re- 
butted is  shown  by  the  authorities  cited  by  the  appellees.  The 
presumption  of  revocation  arises  from  the  fact  that  the  will  was 
known  to  be  in  the  possession  of  the  testator  himself,  and  that  it 
cannot  be  found  after  bis  death.  It  is,  therefore,  a  natand  pre* 
sumption  merely,  because  it  cannot  be  supposed  the  testator  would 
part  with  it,  unless  he  intended  to  put  it  out  of  the  way,  and  be- 
cause it  is  out  of  the  way  and  cannot  be  accounted  for,  the  pre- 
sumption that  he  intended  to  revoke  it  arises.  Like  other  natani 
presumptions  drawn  from  evidence,  and  not  declared  dejurty  for 
some  legal  end,  it  must  give  way  to  stronger  evidence  of  the  con- 
tinued existence  of  the  will,  and  the  testator's  reliance  upon  it  as 
the  disposition  he  had  made  of  his  property. 

The  will  then  being  in  existence  at  the  death  of  the  testator  un- 
revoked by  him,  its  loss  or  accidental  destruction  differs  not  from 
the  loss  or  destruction  of  any  other  solemn  instrument,  such  as  a 
deed,  a  note  or  bond,  or  a  record.  The  contents,  therefore,  maybe 
proved  in  like  manner,  as  shown  by  the  authorities  cited.  It  is  a 
postulate  of  the  question  that  the  testator  left  behind  him  at  deadi, 
a  last  will  in  writing,  legally  executed  and  published,  and  unie- 
voked  by  any  act  or  direction  of  his.  That  the  law  will  not  toler- 
ate any  making  of  a  will  for  him  by  other  means  than  his  own  act 
in  writing  duly  executed,  is  clear.  But  such  a  will  having  a  legal 
existence,  yet  accidentally  lost  or  destroyed,  the  establishment  o( 
its  contents  is  not  the  making  of  a  new  will,  but  a  restoration 
merely  of  that  which  the  testator  himself  made  and  left  behind 
him  to  govern  his  estate.  There  is  no  greater  sanctity,  in  this 
respect,  than  the  restoration  by  parol  evidence  of  other  instruments 
equally  solemn  and  having  nn  equal  effect  in  the  disposition  A 
property.  The  law  simply  comes  in  aid  of  his  own  legally  pe^ 
formed  act,  to  prevent  his  intentions  from  being  frustrated  or  de- 
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firanded.  The  aathoritics  apon  the  republication  of  wills,  made 
before  the  passage  of  the  act  of  1833,  have  a  bearing  and  may 
therefore  be  cited — some  not  appearing  in  the  paper-books: 
Havard  v.  Davis,  2  Binn.  406 ;  Jones  v.  ffariley,  2  Whart  103, 
citing  many  cases ;  Campbell  v.  Jamison,  8  Barr.  498 ;  Jack  y 
Shoenberger,  10  Harr.  416  ;  Fransen's  Witt,  2  Casey,  203.  We  can- 
not perceive  that  the  learned  judge  erred  in  ruling  either  point. 

[Omitting  a  point  of  local  interest.] 

We  discover  no  other  matter  worthy  of  serious  notice. 

The  decree  of  the  Orphans'  Court  is  therefore  affirmed,  and  the 
appeal  of  the  appellants  dismissed  at  their  costs,  which  they  are 
ordered  to  pay. 

Judgment  affirmed. 
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IfatieiuU  hank  — jurisdieHan  of  SUUe  courts  in  actionsto  rseovoritteffol  interest 

from. 

State  eourts  have  jariadlction  of  aetions  to  recover  illegal  intereat  reaervedbj 

National  banks  npon  loans.* 

ACTION  of  debt  to  recover  double  the  amount  of  illegal  interest 
or  discount  paid  by  plaintiff  on  loans  by  the  defendant,  a 
National  bank.  The  opinion  sufficiently  states  the  case.  The  de« 
fendant  had  judgment  below. 

/.  P.  Frueavff,  Samuel  Reynolds  unA  George  M.  JHtna,  for  plaint* 
iff  in  error. 

JET.  JT.  IfiniAj  for  defendant  in  error^  The  exaction  of  twice 
the  amount  of  interest  is  a  penalty.  Burrill's  Law  Dictionary, 
Penatty  ;  Curtis's  Com.,  §  247  ;  Firsi  National  Bank  of  Plymouth 
T.  Price,  33  Md.  487.  Therefore  the  statute  must  receive  a  strict 
construction.  Tiffany  v.  National  Bank  of  Missouri,  18  Wall.  410. 
Congress  cannot  constitutionally  give  to  State  courts  jurisdiction 

•flee  to  nme  effeot,  Ordway  ▼.  CknL  NaL  Bank  of  Bottimore  (47 Hd.  ST),  S6  Am.  Sep 
lU;  DowT,  Iraaburgh  NaL  Batik  of  Oriacitw  (W  Vt.  UQttB  Am.  Bep.  488;  Gruber  ▼ 
finl  JTot.  BwiXe  of  Clarion,  87  Penn.  St.  46S. 
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over  cases  of  penalties  inflicted  solely  by  the  laws  of  the  United 
States.  Jackson  v.  Rose^  Oen.  Court  of  Va.,  9  Niles'  Beg.,  sap.  ITS 
2  Va.  Cas.34;  Commonwealth  y.Fedy,  1  id.  321;  U.S.  Y.  Caa^M, 
Tappen,  J.,  in  Ohio,  10  Niles'  Reg.  405;  Tappan,  29;  State  t.  Rni- 
tef  (Almeida's  dase),  Bait.  Co.  Court,  12  Niles'  Reg.  115,  231 ;  V. 
S.  T.  Lathrop,  17  Johns.  4 ;  Teatt  v.  Felton,!  Comst  537  (affirmed,  12 
How.  284)  ;  Ml/  v.  Peck,  7  Conn .  239  ;  Davison  v.  CTuimplin,  7  id. 
244 ;  State  v.  TuUer,  34  id.  280 ;  ffaney  v.  S/iarp,  1  Dana,  442 ; 
Ward  y.  Jenkins,  10  Mete.  587 ;  Martin  v.  Hunter* s  Less.,  1  Wheat. 
337 ;  Gelston  v.  Hoyt,  3  id.  312,  328,  334 ;  State  v.  McBride,  tUoe 
(S.  C.)  400 ;  Priffff  v.  Pennsylvania,  16  Pet.  617,  618,  664 ;  a«'i 
Case,  7  Cush.  302,  303,  308  ;  Moore  v.  People  of  lUitiois,  14  How. 
20,  22  ;  3  Story  on  Const,  §  1750 ;  1  Kent's  Com.  403-404;  Miu. 
Tel  Co.  V.  First  National  Bank,  74  Penn.  St  217 ;  7  Chicago  Leg. 
News,  158 ;  1  Kent's  Com.  403  ;  3  Story's  Com.  on  Constitation, 
§  1750. 

Agkew,  C.  J.  The  question  before  us  is,  whether  a  State  coart 
has  jurisdiction  in  ''an  action  of  debt"  (in  the  language  of  the 
National  Bank  Act)  *'  to  recover  back  twice  the  amount  of  the  in- 
terest thus  paid,  from  the  association  taking  or  receiving  the  same;" 
that  is  to  say,  when  illegal  interest  is  taken  contrary  to  its  proTis- 
ions.  The  30th  section  of  the  act  of  Congress  of  June  3d,  1864, 
allows  National  banks  to  charge  and  take  interest  at  the  rate  allowed 
by  the  laws  of  the  State  where  they  are  located,  and  no  more,  and 
then  proceeds  :  ''  And  the  knowingly  taking,  receiring,  resenriog 
or  charging  a  rate  of  interest  greater  than  aforesaid,  shall  be  held 
and  adjudged  a  forfeiture  of  the  entire  interest  which  the  note, 
bill,  or  other  evidence  of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon.  And  in  case  a  greater  rate  of  interest 
has  been  paid,  the  person  or  persons  paying  the  same,  or  their  1^ 
representatives,  may  recover  back  in  an  action  of  debt  twice  the 
amount  of  the  interest  thus  paid  from  the  association  taking  or 
receiving  the  same." 

Bearing  in  mind  the  words  of  the  act,  that  a  right  of  action,  in 
debt,  is  given  to  the  debtor  and  those  who  represent  him  only,  and 
not  to  the  government  or  the  public,  let  us  see  what  reason  wonld 
prevent  the  action  from  being  brought  in  a  State  court,  to  reco?er 
back  money  paid  to  the  extent  of  twice  the  interest  paid.  The 
question  is  most  important  to  the  people  who  are  citizens  alike  no- 
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der  both  State  and  National  governments,  for  if  they  are  driven 
into  the  Federal  courts,  the  evil  will  be  a  monstrous  one.  The 
National  banks  are  intended  to  do  the  business  of  the  conntrv  in 
the  midst  of  the  people,  just  as  others  lending  money  ai^d  discount- 
ing paper  do,  whose  places  they  have  filled  everywhere.  They  can 
rae  and  be  sued  in  the  State  courts  on  all  business  done  by  them, 
secan)  themselves,  and  purchase  under  State  laws  for  the  sale  of 
property,  and  enjoy  the  advantages  of  State  laws  as  fully  as  our 
own  citizens.  Therefore,  unless  the  Federal  jurisdiction  is  egsclu* 
iiff$  it  is  clear  that  even  in  a  doubtful  case  our  decision  should  be 
favorable  to  our  own  jurisdiction,  leaving  the  doubt  to  be  solved 
by  the  Federal  judiciary  *  for  if  our  judgment  be  against  it,  the 
cituen  has  no  appeal  to  the  Federal  courts.  If,  however,  the  Fed* 
eral  jurisdiction  be  clearly  exclusive,  it  is  our  duty  so  to  declare, 
for  the  laws  of  the  United  States  are  our  laws,  and  are  'Uhe 
supreme  laws  of  the  land,  and  the  judges  in  every  State  shall  be 
bound  thereby."  The  relations  of  the  States  and  the  United  States 
are  so  clearly  defined  in  two  recent  decisions,  none  others  need  be 
cited  :  Farmer^  and  Mechanics*  Bank  v.  Dearing,  1  Otto,  20; 
Clafiin  V.  Houseman,  3  id.  130.  Justice  Swayne  says  in  the  former, 
*'  that  this  law  is  as  much  a  part  of  the  law  of  each  State,  and  as 
binding  upon  its  authority  and  people  as  its  own  Constitution  and 
laws.^  In  the  latter.  Justice  Bradley,  quoting  Alexander  Ham* 
ilton,  says  :  '*  When  in  addition  to  this  we  consider  the  State  gov*, 
emments,  and  the  National  government,  as  they  truly  are,  in  the 
light  of  kindred  systems,  and  as  parts  of  one  whole,  the  inference 
seems  to  be  conclusive  that  the  State  courts  would  have  concurrent 
JQiisdiction  in  all  cases  arising  under  the  laws  of  the  Union  where 
it  was  not  expressly  prohibited."  The  learned  justice  then  showd 
that  the  Judiciary  Act  of  September  24th,  1789,  was  framed  in  this 
view,  giving  exclusive  jurisdiction  to  the  Federal  courts  in  certain 
^ases  of  National  import,  and  concurrent  in  certain  others  of 
doubtful.  A  large  mass  of  subjects  was  thereby  left,  which  neeed-^ 
nrily  fell  into  the  hands  of  the  State  courts  having  jurisdiction 
over  similar  subjects.  Thus  the  rights  and  wrongs  of  individuals 
growing  out  of  the  laws  of  Congress  were  left  to  be  enforced  abd 
redressed  concurrently.  This  line  of  civil  remedies  lor  individuals 
is  one  clearly  marked  ;  but  the  courts  of  the  United  States  have 
gone  even  beyond  it.  Thus  in  Hauston  v.  JUoore,  5  Wheat  1,  a 
Pennsylvania  cade,  it  was  held  that  the  State  court  had  jurisdiction 
Vol.  XXX— 44 
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to  enforce  an  act  of  Congress  upon  a  delinquent  under  the  act  for 
the  Organization  and  Training  of  the  Militia ;  ''not  (says Justie^ 
Bradley)  but  that  these  courts  might  exercise  jurisdiction  in 
cases  authorized  by  the  laws  of  the  State  and  not  prohibited  by  the 
exclusive  jurisdiction  of  the  Federal  courts."  So  in  a  suit  in  a 
State  court  against  a  postmaster  for  neglect  of  duty  to  ddirera 
newspaper  under  the  postal  laws  of  the  United  States,  the  jarisdic- 
tion  was  affirmed.  Teal  y.  Fetton,  12  How.  292.  And  indeed 
the  legislation  of  Congress  for  the  removal  of  causes  from  the 
State  court  into  the  Federal  is  founded  on  the  admitted  jurisdic- 
tion of  the  former. 

We  may  now  refer  to  some  of  our  own  decisions  and  laws.  Thns 
it  was  held  that  our  courts  had  jurisdiction  of  a  forgery  of  a  power 
of  attorney  to  obtain  a  pension  under  an  act  of  Congress.  Cbm- 
monwealth  v.  Schaffer,  4  Dall.  xxvii.  In  WJiiisY.  OanimanweaUh,  4 
Binn.  418,  this  court  decided  that  the  passing  a  counterfeit  note  of 
the  Bank  of  the  United  States  was  indictable  under  the  act  of 
22d  April,  1794,  specially  including  the  notes  of  that  bank.  Buck' 
waiter  v.  U,  S.y  11  S.  &  B.  193,  was  the  case  of  a  penalty  under  an 
act  of  Congress,  sued  for  in  the  name  of  the  United  States.  Jus- 
tice DuKCAX  said  :  "  On  the  matter  of  jurisdiction,  it  is  sufficient 
to  observe  this  court  has  often  sustained  actions  on  penal  acts  of 
Congress,  where  the  penalty  is  recoverable  in  the  State  courts,  and 
though  convenience  is  no  justification  for  the  usurpation  of  power, 
yet  as  the  court  does  not  see  how  this  conflicts  with  the  Constita* 
tion  of  the  United  States,  the  inconvenience  may  be  considered, 
and  it  would  be  an  intolerable  inconvenience  and  grievance  in  an 
action  for  a  penalty  to  drag  a  man  from  the  most  remote  comer  of 
the  State  to  the  seat  of  the  Federal  judiciary.''  The  remark  of 
Justice  Strong  in  Ruber  v.  Beily,  3  P.  F.  Smith,  118,  was  not 
intended  to  overrule  Buchwalter^s  case,  but  to  distinguish  it,  as 
shown  by  his  own  language,  that  the  latter  was  an  action  for  pen* 
alties  declared  to  he  recoverable  as  other  debts,  while  he  was  treating 
of  the  disfranchisement  of  a  deserter  and  the  necessity  of  convic* 
tion  by  a  court-martial  before  the  disability  could  be  enforoed. 
The  case  of  JTousiofi  v.  Moore  has  been  already  cited,  where  a  pen* 
alty  was  inflicted  under  an  act  of  Congress  by  a  State  court-martiaL 
The  legislation  of  our  State  has  run  in  the  same  direction.  In 
1829  Judge  King,  Thomas  I.  Wharton  and  Judge  Shalbb  reported 
the  penal  act  of  that  year.     The  act  of  23d  April,  1829,  provided 
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for  forgiDg  and  uttering  any  gold  or  silver  coin  then  or  thereafter 
passing  or  in  circulation  in  this  State,  and  for  forging,  counter- 
feiting or  uttering  a  counterfeit  note  of  the  Bank  of  the  United 
States.  In  1860  the  same  great  criminal  lawyer,  Judge  King, 
with  Judge  Kkox  and  another,  was  upon  a  commission  to  codify 
the  criminal  law,  and  reported  the  new  sections  of  the  act  of  31st 
Harch,  1860,  from  156  to  163,  inclusive,  punishing  offenses  relat- 
ing to  the  coin,  and  in  the  report  referred  to  the  laws  of  the  United 
States  and  the  case  of  Fox  v.  OAio,  5  How.  410,  deciding  upon  an 
elaborate  argument,  that  the  clauses  of  the  Constitution  of  the 
United  States  relating  to  the  power  to  coin  money  and  regulate  ite 
value  do  not  prevent  the  State  from  enacting  a  law  to  punish  the 
offense  of  passing  counterfeit  coin  of  the  United  States.  These 
laws  have  remained  unquestioned;  yet  I  do  not  assert  that  none  of 
the  provisions  applied  to  the  coin  of  the  United  States  can  be  ques- 
tioned. In  view  of  Fox  v.  Ohio  and  other  cases,  there  may  be  a 
doubt  whether  the  provisions  against  making  and  debasing  these 
eoins  can  be  sustained  as  to  the  question  of  jurisdiction.  This,, 
however,  does  not  touch  the  present  inquiry,  which  concerns  only 
the  cml  iurisdiction  of  the  State  courts.  In  our  sister  States  the 
power  to  maintain  an  action  in  the  name  and  behalf  of  the  United 
States  for  a  penalty  has  been  denied.  V.  S,  v.  Lathrop,  17  Johns. 
if  a  case  relied  on  by  the  defendant  in  error,  may  be  taken  as  an 
example;  but  Justice  Bradlbt,  in  Claflin  v.  Houseman^  supra ^ 
comments  on  this  case,  and  remarks  that  the  State  courts  having 
declined  the  jurisdiction  does  not  militate  against  the  weight  of 
the  argument,  referring,  with  apparent  approbation,  to  the  dissent- 
ing opinion  of  Justice  Platt.  The  result  of  the  discussion,  in  the 
language  of  the  learned  justice,  is  to  affirm  the  jurisdiction  when 
it  is  not  excluded  by  express  provision  or  by  incompatibility  in  its 
exercise  arising  from  the  nature  of  the  particular  case. 

The  question  of  jurisdiction  may  be  resolved  now  by  an  exami- 
nation of  the  precise  nature  of  the  case  before  us.  We  have  seen 
that  there  are  two  provisions  in  the  thirtieth  section  of  the  law. 
By  the  first,  the  taking,  receiving  or  charging  a  rate  of  interest 
greater  than  is  allowed,  ''shall  be  held  and  adjudged  a  forfeiture 
of  the  entire  interest"  It  will  be  noticed  that  the  word /orfeiturB 
is  used,  yet  the  uniform  practice  has  treated  this  not  as  pure  pen- 
alty, but  as  a  defense  which  may  be  set  up  to  the  recovery  of  inter- 
est.   Lucas  y.  Govi.  Nat.  Sank,  28  P.  F.  Smith,  231 ;  s.  o.,  21  Asu 
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Bep.  17;  Overholi  v.  Nat.  Bank  of  MU  Pleasant^  1  Norru,  4W. 
The  word  forfeiture  is  viewed  simply  as  conferring  a  right  which 
may  be  asserted  by  the  defendant. 

The  second  clause  on  which  this  case  rests  is,  where  ''a greater 
rate  of  interest  7ia«  been  paid,  the  person  paying  the  sameyorhii 
legal  representatives,  may  recover  back,  in  an  action  of  dM,  twice 
the  amount  of  the  interest  thus  paid,  from  the  association  taking 
•or  receivifig  the  same."  Here  we  find  no  declaration  of  a  forfeit- 
ure as  sach,  but  a  provision  to  recover  back  money  paid  in  an 
action  of  debt.  This  vests  a  right  in  the  borrower  of  reclamation 
in  a  common-law  form  of  action,  to  be  brought  by  himself  and  in 
his  own  right.  It  is  not  a  penalty  to  be  adjudged  to  the'  United 
States,  or  vested  in  the  public,  for  which  any  citizen  may  sne 
The  form  of  action  is  within  the  jurisdiction  of  the  State  conrt, 
and  the  right  claimed  in  this  form  is  private,  belonging  to  the 
borrower  alone.  It  is  therefore  immaterial  whether  the  source  of 
the  right  is  a  State  or  Federal  law.  In  either  case  it  is  a  law 
binding  on  the  State,  which  has  given  birth  to  the  right  On  this 
point  the  language  of  the  conrt  in  Clqflin  v.  Houseman  has  marked 
pertinency.  '^  Every  citizen  of  a  State  is  a  subject  of  two  distinct 
sovereignties  having  concurrent  jurisdiction  in  the  State — concor- 
rent  as  to  place  and  person,  though  distinct  as  to  the  subject- 
matter.  Legal  or  equitable  rights  acquired  under  either  system  of 
laws  may  be  enforced  in  any  court  of  either  sovereignty  competent 
to  hear  and  determine  such  kind  of  rights  and  not  restrained  byiti 
Constitution  in  the  exercise  of  such  jurisdiction.''  Again,  the 
opinion  says  there  is  ''no  reason  why  the  State  courts  should  not 
be  open  for  the  prosecution  of  rights  growing  out  of  the  laws  of 
the  United  States,  to  which  their  jurisdiction  is  competent  and 
not  denied."  Whatever  doubts,  therefore,  have  been  expressed  by 
some  State  courts  as  to  penalties  to  be  sued  for  by  the  United 
States,  or  some  one  in  their  behalf,  in  order  to  vindicate  the  Fed- 
«ral  law,  they  do  not  extend  to  the  case  before  us  of  a  private  right 
sued  for  by  the  citissen  for  himself.  The  debtor  having  paid  hii 
debt  with  usury  may  '^ recover  back"  twice  the  amount  of  the 
interest  paid  in  a  State  court.  It  is  in  this  sense  it  was  said  in 
The  Farmers'  and  Mechanic^  Nat.  Bank  v.  Bearing,  1  Otto,  35, 
that  the  thirtieth  section  of  the  law  is  remedial,  and  to  be  liberally 
construed  to  effect  the  object  Congress  had  in  view  in  enacting  it. 
This  view  has  been  taken  by  the  Maryland  Cbort  of  Apptals  in 
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Ordway  v.  Cent.  Nat.  Bank  of  Baltimore^  47  Md.  217;  s.  c,  28  Am, 
Repu  455.  The  able  opinion  of  Judge  Alvbt  disonsaes  the  sabjeot 
Teiy  f  ally. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


MniXE  T.  Hakovbb  Jtmcnosr  &  Susqubhakka  Railboad  Oo.. 

(87  Penn.  St.  96.)  ^ 

CSrafrvef  —  mftaohSpKMi  to  Joint  stoek-^parol  enidenee  to  show  unperformed 

secret  eondition, 

A  rabfcription  to  joint  stock  la  not  only  an  undertaking  with  the  oompa&j  but 
whli  all  other  subecriberB.  So  wbere  one  subscribed  to  the  building  of  % 
imilraad  according  to  a  specified  suryej,  the  amount  to  be  paid  onlj  when 
the  snbaeriptions  reached  an  amount  specified,  he  cannot  be  permitted  to* 
show  that  he  was  induced  to  subscribe  bj  the  promises  of  the  company's 
agents  that  the  road  should  be  constructed  not  according  to  the  sunrej,  but 
past  his  house,  etc,  and  that  his  subscription  was  not  to  be  binding  unles*' 
the  road  was  so  constructed.* 

ASSUMPSIT  on  a  subscription  for  stock.    The  opinion  state* 
the  facts.     The  plaintiff  had  judgment  below. 

H.  M.  North  and  E.  D.  North,  for  plaintiff  in  error.  Parol  evidence 
is  admissible  to  show  that  at  the  execution  of  a  written  contract,  a 
stipnlafcion  has  been  entered  into,  a  condition  annexed,  or  a  promise- 
made  by  word  of  mouth  upon  the  faith  of  which  the  writing  haa 
been  executed,  although  such  evidences  Tary  and  materially  change- 
the  terms  of  the  written  contract.  Kostenbader  v.  Peters y  30  P.  F. 
Smith,  438;  Lippincott  r.  WJiitmany  2  Norris,  244;  Greenwald  y. 
Kdster,  5  id.  45. 

*Thta  was  distinguished  In  McOirty  ▼.  27i0  SeUitagrave  A  North  Branch  R,R,  Co,,  87 
Tvnn.  St.  83t,  where  It  was  held  that  **  afterthe  organization  of  the  company  a  condt- 
ttoa  la  binding ;  and  onllnarlly  this  Is  §o%  though  It  rest  in  parol  only,  where  except 
for  such  condition  the  subscription  would  not  have  been  made,  and  provided  the> 
rights  of  oo-aabscribars  are  not  affected  thereby.  So,  where  previous  to  algol  ng  a  sub- 
■cripUoo  to  stock  In  a  oorporatlon,  the  defendant  objected  to  signing,  for  the  reason 
thst  oertain  conditions,  on  which  the  subscription  was  to  be  made,  did  not  appear 
thsrcln,  and  was  assured  by  the  president  of  the  corporation,  that  these  conditions 
■hould  be  considered  a  part  of  the  contract,  parol  evidence  of  these  conditions  Is  nd- 
Btaslbleln  a  salt  on  the  subeorlptlon,  and  the  non-performance  of  them  is  a  defense'*' 
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Miller  T.  HanoTer  Janctloo  ft  Siuqaehanna  lUilrcMd  Oou 
Oeorge  Naufoan  and  W*  B.  Oiven^  for  defendant  in  error. 

OoRDOK,  J.  By  the  paper,  vhich  we  have  before  ns,  it  appetn 
that  the  stock  to  which  the  defendant  sabBcribed  was  designed  for 
a  special  purpose,  that  is  to  say,  for  the  ^'building  and  eqaipping 
of  the  extension  of  the  Hanover  Junction  &  Susquehanna  Bailrosd, 
according  to  the  survey  made  by  the  Philadelphia  &  Beading  Bail- 
road  Company." 

When,  therefore,  the  defendant  signed  this  paper,  he  was  thor* 
oughly  informed  of  the  intended  route  of  the  proposed  road,  and  of 
the  fact  that  his  subscription,  with  the  others  made  and  to  be  made, 
was  to  be  appropriated  to  the  building  of  the  branch  designated, 
and  to  no  other  purpose.  Again,  the  contract  contained  the  farther 
stipulation,  that  the  money,  thus  subscribed,  should  be  paid  odIj 
when  the  subscriptions  reached  the  sum  of  1100,000.  It  also  ap- 
pears,, from  the  paper  itself,  that  these  subscriptions  were  madebj 
the  '^  citizens  of  Marietta  and  its  vicinity,''  which  means,  as  we 
take  it,  by  persons  who  were  interested,  not  so  much  in  the  stock 
as  an  article  marketable  and  valuable,  as  in  the  proposed  improfe- 
ment  as  something  that  would  promote  their  individual  welfare. 
We  have,  then,  some  ninety-nine  or  one  hundred  persons,  of  the 
indicated  vicinage,  agreeing  together,  under  certain  conditiona, 
proposed  to  them  by  the  railroad  company,  to  join  in  the  promotioB 
of  a  common  enterprise  intended,  mediately  if  not  immediately, 
for  their  mutual  benefit,  and  in  effect,  one  says  to  another :  for 
this  purpose,  here  plainly  set  out  in  writing,  I  will  give  so  mach  if 
you  will  give  so  much  more,  and  so  on  until  the  requisite  amount 
is  made  up. 

Under  these  circumstances,  on  the  trial  of  this  case,  the  defend- 
ant offered  to  prove  that  the  subscription-book  was  brought  to  him 
by  three  persons,  who,  as  it  appears  from  his  evidence,  were  officers 
of  the  company,  and  who  induced  him  to  subscribe  by  representing 
that  the  road  should  be  built,  not  as  stated  in  that  book,  but  past 
the  defendant's  house  and  up  the  east  side  of  the  river,  and  further, 
that  he  would  not  be  obliged  to  pay  until  the  road  was  so  bnilt 
The  court  below  overruled  this  offer ;  and  what  we  have  now  to  ooa- 
sider  is  whether  this  ruling  was  right  or  wrong.  Were  we  to  Tiew 
the  matter  from  the  stand-point  of  the  company's  interest  alone,  ve 
might  pronounce  against  the  conclusion  adopted  by  the  court  For 
that  this  company  was  in  a  position  to  make  a  binding  conditional 
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contract  is  conclasively  settled  by  the  case  of  this  Hanover  J,  £  S*  R^ 
H  Co.  T.  HdUUmany  1  Korris,  36.  So,  that  a  corporation  must  con^ 
sent  to  abide  by  the  conti-acts  of  its  agents  if  it  would  profit  by  them, 
is  in  like  manner  ruled  in  Caley  v.  The  Railroad  Co.,  30  P.  F. 
Smith,  363.  So,  it  matters  not  whether  the  condition  were  in 
writing  or  parol,  or  if  parol,  that  it  contradicted  the  writing,  if 
bot  for  such  condition  the  defendant  would  npt  have  subscribed. 
So  late  as  the  case  of  Lippincoii  v.  Whitman,  2  Norris,  244,  this 
court  held  (per  Paxson,  J.),  that  wherever  equity  would  reform,  ox 
set  aside  a  written  instrumen  t,  on.  the  ground  of  f  rt^ud,  or  accident  oi; 
mistake,  parol  evidence  is  admissible  to  contradict  or  deny  the  tern^s 
thereoL  Now,  aa  this  doctrine  has  been  iterated  and  reiterated,  in 
every  variety  of  phrase,  and  in  almost  every  volume  of  our  reports 
from  1  Binney  to  the  present  time,  it  may  be  taken  as  tolerably 
well  settled.  The  reason  of  this  rule  is  found  in  the  desire  of  our 
coarts  to  reach  justice,  however  muqh  the  way  thereto  may  .bq 
obstructed  by  mere  technicalities.  If  one  exhibits  a  written  con- 
tract with  his  neighbor  and  it  turns  out,  for  any  reason,  that  it  does 
not  contain  the  terms  of  the  agreement,  but  rather  the  contrary, 
and  if  through  the  interposition  of  some  arbitrary  rule,  the  truth 
of  the  matter  cannot  be  shown,  it  is  clear  that  injustice  has  been 
done,  a  result  not  tolerable  in  a  well-arranged  judicial  system. 

Bnt  while  this  is  so,  we  must  take  heed  that  the  rule  is  not  used 
as  a  means  of  fraud  of  wrong-doing.  If  however,  we  permit  the 
defendant  to  make  that  use  of  this  rule  which  he  desires,  the  depre- 
cated result  must  follow.  Had  he  expressed  in  writing,  on  the 
sabscription-bopk,  the  condition  proposed  to  be  proved,  it  would 
have  been  fair  notice,  to  his  fellow-subscribers,  that  his  subscription 
amounted  to  nothing ;  was  in  fact  a  mere  sham,  since  the  condi- 
tion, opposed,  as  it  was,  not  only  to  the  expressed  action  of  the, 
company  but  to  the  condition  involved  in  every  other  subscription, 
could  not  possibly  be  enforced.  Now,  as  we  have  already  shown 
this  subscription  was  specially  designed  to  carry  out  a  common  ad- 
Teoture,  in  which  the  company  was  but  a  means  used  for  its  accom- 
plishment, and  the  interests  of  which  were  but  secondary;  hence 
it  follows,  that  if  Miller  succeeded  in  avoiding  his  obligation,  he 
does  so  at  the  expense  of  his  co-subscribers  and  in  fraud  of  their 
rights.  Bvery  one  who  signed  after  him  did  so  on  the  faith  of  his 
signature,  as  he  did  upon  the  faith  of  the  signatures  of  those  who 
preceded  him,  and  to  permit  him  now  to  set  up  a  secret  parol 
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arrangementy  by  which  he  may  be  released  whilst  his  fellows  oon- 
tinue  to  be  boand,  would  be  any  thing  but  just  As  was  said  in  the 
case  of  Graff  \.  The  Railroad  Co.,  7  Casey,  489  (per  Woodward, 
J.),  '^a  subscription  to  a  joint  stock  is  not  only  an  nndertaldng  to 
the  company^  but  with  all  other  subscribers.  Such  contracts  are 
trilateral,  and  eren  if  fraudulent  as  between  two  of  theimrties,  thej 
are  to  be  enforced  for  the  benefit  of  the  third.''  This  quotation 
expresses  a  principle  applicable  to  the  case  in  hand,  and  aptly  illiu- 
trates  the  reason  why  the  defendant  should  be  estopped  from  set- 
ting up  the  secret  parol  agreement  between  himself  and  the  agents 

ef  the  company. 

Judgment  4^lkmti 


IlVBUBAKOB  OOUPAKT  OF  NORTH  AmBRICA  T     OOMMOBirBALIH. 

(87  Peno.  St.  ITS.) 
GojuHhUionai  lato  —  taxatian  —  of  premiums  reeeiv&d  fiy  imuranee 


A  State  tax  upon  **  the  entire  amount  of  premiums  reoeired  bj  inmuanee 
panies/'  although  it  oovere  premiums  drawn  from  sources  outside  the  Stilly 
is  not  in  conflict  with  the  Federal  Constitution. 


D 


EBT  to  recover  taxes.    The  opinion  sutfoiently  states  the 
The  plaintiff  had  judgment  below. 


Morion  P.  Henry  and  Richard  0.  McMurtriey  for  plaintifs  in 
error.  The  taxation  here  imposed  is  an  interference  with  or  a  reg- 
ulation of  inter-State  commerce  and  is  within  the  prohibition  of 
the  Constitution  of  the  United  States.  Ohio  <6  Mississippi  Rffflr 
road  y.  WJieder,  1  Black,  286  ;  MarsluM  r.  77*0  BaU.  dt  0.  Rod- 
road,  16  How.  314 ;  Covin^/ton  Drawbridge  Oo.  v.  Shepherd,  20  id. 
227.  Doyle  Y.  Continental  Ins,  Co.^  4  Otto,  535;  Insurance  Oo.^* 
Morse,  20  Wall.  445  ;  Stale  Tax  on  Railway  Gross  Receipts,  15  Wall. 
296 ;  Welton  v.  Missouri,  1  Otto,  281 ;  Brown  t.  Maryland,  12 
Wheat.  419 ;  Innian  Steamship  Co.  v.  Tinker,  4  Otto,  238 ;  Ahuf 
▼.  California,  24  How.  169. 

Lyman  2>.  Oilberi,  deputy  attomey^general,  and  Oeorge 
attomey-genendy  for  the  Commonwealth. 
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AoifJBW,  0.  J.  The  question  in  this  case  is  not  doubtful,  and 
were  it  so  it  would  be  onr  duty  to  resolve  the  doubt  in  favor  of  the 
State,  lest  she  be  deprived  of  redress  in  a  higher  court.  ^  The  doc- 
trine of  States  rights  in  a  sense  which  robs  the  Federal  government 
of  just  rights  should  not  be  invoked;  but  States  rights  as  found  * 
ID  the  Constitution,  forbidding  the  enumeration  of  Federal  rights 
to  deny  others  retained  by  the  people,  and  declaring  that  the 
powers  not  delegated  by  the  Constitution,  nor  prohibited  by  it  to 
the  States  are  reserved  to  them,  respectively,  or  to  the  people,  are 
justly  the  object  of  careful  protection  by  both  State  and  Federal 
courts.  The  States  are  the  pillars  of  the  Union.  Their  fall,  if 
dragged  down  by  Federal  power,  must  involve  both  in  ruin.  It  is 
therefore  important  that  the  boundaries  of  power  be  sacredly  pre- 
served. Yet  these  lines  of  demarcation  are  often  faint  and  evanes- 
cent in  some  cases,  but  not  so  we  think  in  this  case. 

The  question  here  is  whether  the  State  can  impose  upon  insur- 
ance companies,  the  creation  of  her  own  hands,  a  tax  on  all  their 
business,  as  evidenced  by  the  entire  premiums  brought  into  their 
treasury  from  all  sources.  That  this  is  the  scope  and  intent  of  the 
law  we  hold. 

Is  this  an  interference  with  any  grant  of  Federal  power,  on  the 
ground  that  a  part  of  their  receipts  ?b  drawn  from  sources  outside 
of  the  State?.  We  think  not.  That  it  is  not  a  tax  in  the  sense  of 
**  imposts  or  duties  laid  upon  imports  or  exports  "  is  plain.  It  is 
not  laid  on  any  property  or  article  of  commerce  which  can  be 
imported  or  exported;  but  is  simply  a  tax  oYi  money  or  its  repre-^ 
sentative  —  on  the  results  or  avails  of  business — that  which 
belongs  to  the  corporation  itself,  and  not  the  property  of  others. 
It  is  not  a  tax  on  property  in  another  State,  but  on  money  which 
is  in  the  treasury  of  a  corporation  within  this  State. 

It  is  said  it  transgresses  the  power  of  Congress  to  '*  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States  and 
with  the  Indian  tribes.^'  It  is  not  a  tax  on  any  thing  coming  in  or 
going  out  of  the  State,  or  upon  the  means  of  transportation.  It  is 
not  laid  on  any  instrument  of  commerce,  either  representing  or 
affecting  commerce,  as  a  bill  of  lading  accompanying  goods  trans- 
ported. It  does  not  affect  travellers  coming  in  or  going  out,  or 
property  situate  but  of  the  State,  in  that  it  touches  no  interest  out- 
side of  the  State,  except  in  that  remote  and  incidental  manner  in 
which  State  taxation  may  affect  all  property  entering  into  the  comr 
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merce  of  the  State,  and  which  has  been  frequently  held  bj  the 
Supreme  Court  of  the  United  States  to  be  no  regulation  of  com- 
merce conflicting  with  the  Federal  power.  It  is  evident  in  the 
outset  the  case  is  not  governed  by  the  principles  settled  in  such 
cases  as  Brawn  v.  Maryland,  12  Wheat  418;  JBdys  v.  Sisanuhip 
Co^  17  How.  696;  Steamship  Co.  v.  Port-wardens ,  6  Wall  31;  Pas- 
smger  cases,  7  How.  283;  Crandall  v.  Nevada^  6  Wall.  36;  Almy  v. 
California,  24  How.  169;  Tonnage  Tax  cases,  15  Wall.  232;  SiaU 
Tax  on  Foreign  Bonds,  id.  300.  All  these  cases  proceed  on  the 
ground  that  the  constitutionality  of  a  State  tax  law  must  be 
determined  not  upon  the  form  or  agency  collecting  the  tax,  but  bj 
the  subject  on  which  the  burden  is  laid.  Tonnage  Tax  cases,  15 
Wall,  272 ;  Afumm  v.  Illinois,  4  Otto,  135.  As  said  in  Doyle  t. 
Continental  Ins.  Co,,  4  Otto,  341:  '<  In  all  cases  where  the  legisla- 
tion of  a  State  has  been  declared  void,  such  legislation  has  been 
based  upon  an  act  or  a  fact  which  was  itself  illegal."  But  the  sab- 
ject  of  this  tax,  as  we  have  said,  has  no  relation  to  any  article  of 
inter-State  commerce,  even  in  a  remote  and  indirect  vray.  The 
subject  —  money  derived  from  the  receipts  of  premiums — is  not 
susceptible  of  regulation  by  any  Federal  law.  In  discussing  this 
point  we  may  first  consider  the  person  or  party  taxed  —  a  corpora- 
tion created  by  State  law,  located  in  the  State  and  amenable  only 
to  its  laws.  It  is  not  a  citizen  in  the  sense  of  the  rights  of  persons 
secured  by  the  Constitution,  except  for  the  purpose  of  Federal  joris- 
diction.  Ins.  Co.  v.  French,  18  How.  404;  Paul  v.  Virginia,  8 
Wall.  178;  Ducat  v.  Cfiicago,  10  id.  415;  Liverpool  Ins.  Co.  Y.Mass., 
id.  573 ;  Railroad  Co.  v.  Harris,  12  id.  81.  Nor  can  it  exercise  its 
powers  outside  of  the  State,  except  by  the  consent  of  the  State  into 
which  it  comes.  Bank  of  Augusta  v.  Earle,  13  Pet.  519;  Paul  ▼• 
Virginia,  8  Wall.  180,  181;  Ducat  v.  Chicago,  10  id.  410;  Ins.  Co- 
V.  Morse,  20  id.  456;  Doyle  v.  Ins.  Co.,  4  Otto,  540,  But  it  derives 
its  faculties  from  our  law ;  and  its  power  to  go  out  of  this  State, 
in  pursuit  of  business  permitted  elsewhere,  it  obtains  from  this 
State  alone.  This  faculty  of  action  or  power  to  go  elsewhere  is  a 
home  franchise,  and  is  not  conferred  by  the  law  of  another  State, 
by  whoso  permission  it  exercises  the  franchise  within  it.  It  is  this 
franchise  —  the  power  to  make  money  by  its  business  at  home  and 
abroad  —  which  this  State  assumes  to  control  as  of  right,  and  the 
burden  imposed  is  the  price  it  must  pay  for  the  faculty  and  powers 
conferred.     By  the  exercise  of  this  franchise  it  collects  the  fraits 
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oi  its  business,  no  matter  where  it  is  performed.  The  money  which 
finds  its  way  into  its  treasury  is  the  product  of  these  powers  con- 
ferred by  this  State.  In  yiew  of  the  corporate  being  thus  conferred, 
the  powers  thus  deriyed  and  the  products  of  business  thus  gath- 
ered, the  State  necessarily  possesses  the  power  to  tax  the  products 
of  its  corporate  business,  for  none  of  them  possess  in  the  slightest 
degree  an  outside  character  or  interest 

This  brings  us  to  consider  more  specially  the  subject  of  the  tax. 
As  already  stated,  a  tax  on  gross  premiums  of  insurance  is  a  tax 
upon  the  receipts  of  money,  or  its  representatiye  in  notes  and  billSj^ 
and  not  on  property,  or  any  article  of  commerce;  it  touches  only  a 
fund  m  the  treasury  of  the  company.  As  was  said  in  the  OroM 
Rscnptn  cases,  15  Wall.  294, ''  the  tax  is  laid  on  the  gross  receipts 
of  the  company;  and  upon  a  fund  which  has  become  the  property 
of  the  company,  mingled  with  its  other  property,  and  possibly 
expended  in  improyements,  or  put  out  at  interest^'  See,  also, 
Brie  Railroad  Co.  y.  Pennsylvania^  21  Wall.  497.*  This  tax  is  not 
measured  by  the  subjects  of  insurance,  for  be  the  rates  high  or  low, 
they  do  not  goTcm,  but  the  money  only  after  it  has  passed  into  the 
hands  of  the  company.  The  difference  between  this  tax  and  that 
in  the  Gross  Receipt  cases  is  marked.  There  the  receipts  were  the 
results  of  transportation,  more  nearly  approximating  a  regulation 
of  commerce,  and  the  dissent  of  the  three  judges  was  put  upon  this 
ground.  But  here  the  tax  is  on  the  mere  results  of  business, 
iDTolying  only  local  transactions,  and  partaking  of  no  relation  to 
inter-State  commerce. 

A  contract  of  insurance  is  merely  a  guaranty  against  a  loss  of 
property  by  fire  or  marine  disaster.  When  on  chattels  on  land  or 
sea,  it  is  a  protection  merely  giyen  to  the  property,  for  which  a 
price  IS  paid.  This  price,  or  premium,  is  but  a  consideration,  and 
the  right  to  receiye  it  rests  on  the  faculty  imparted  by  the  State  in 
Its  charter.  Why  shall  not  the  State  law  tax  the  product  of  this 
faculty  P  It  is  no  burden  on  those  liying  outside  more  than  those 
within  the  State.  The  tax  on  a  franchise  is  admitted  to  be  lawful 
Tannage  Tax  cases,  15  Wall.  277 ;  Tax  on  Gross  Receipts,  id.  294 ; 
Saviuf/  Society  v.  Coite,  6  id.  606;  Osbom  v.  Bank  U.  &,  9  Wheat 
tt9;  Brown  Y.  Maryland,  12  id.  444;  Brie  Railtaay  y.  PennsyU 
Mitta,  21  Wall.  497.     So  the  greater  the  scope  of  the  business  of  an 

*B«?anlng  nm«  okm,  68  Penn.  St.  286;  b.  On  1  Am.  Bap.  899. 
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insQrance  company,  the  less  mast  be  the  charge,  and  hence  the  gpread 
of  its  risks  into  other  States  cheapens  the  price. 

That  a  policy  is  a  mere  contract  of  indemnity  againat  loss  of 
property,  and  not  an  instrument  of  commerce,  is  held  in  seyenl 
cases.  Paul  y.  Virginia^  8  id.  183;  Dticat  y.  Chicago^  10  id.  410; 
Liverpool  Insurance  Co.y.  Mass.,  id.  573.  In  the  first  case.  Justice 
Field  uses  this  languarge :  '^  Issuing  a  policy  of  insurance  is  not 
a  transaction  of  commerce.  The  policies  are  simple  contracts  of 
indemnity  against  loss  by  fire,  entered  into  between  the  corpora 
tions  and  the  assured  for  a  consideration  paid  by  the  latter.  These 
contracts  arc  not  articles  of  commerce  in  any  proper  meaning  of 
the  word.  They  are  not  subjects  of  trade  and  barter  offered  in  the 
market,  as  something  haying  an  existence  and  yalue  independent 
of  the  parties  to  them.  They  are  not  commodities  to  be  shipped 
or  forwarded  from  one  State  to  another,  and  then  put  up  for  8al& 
They  are  like  other  personal  contracts  between  parties  which  an 
completed  by  their  signature  and  the  transfer  of  the  consideration. 
Sueli  contracts  are  not  inter-State  transactions,  though  the  parties 
may  be  domiciled  in  different  States.  The  policies  do  not  take  effect— 
are  not  executed  contracts — until  deliyered  by  the  agent  in  VirgmiiL 
They  are  then  local  transactions  and  are  goyemed  by  the  local  law.** 

This  clearly  indicates  the  nature  of  the  subject.  Among  the 
decided  cases,  we  find  many  much  nearer  to  the  border  line  tbsa 
this,  yet  where  the  legislation  of  the  State  has  been  upheld.  Thns 
a  tax  on  brokers  who  dealt  entirely  in  the  purchase  and  sale  cl 
foreign  bills  of  exchange.  Natluin  y.  Louisiana,  8  How.  73.  So  s 
tax  on  deposits  in  a  savings  bank  inyested  largely  in  bonds  of  the 
United  States,  exempt  from  taxation*  Society  for  Savings  r.  CoiU, 
6  Wall.  594;  Provident  Institution  y.  Mass.,  id.  G12.  A  tax  on 
shares  of  stock  in  a  railroad  running  through  seyeral  States,  in 
proportion  to  the  length  of  the  road  in  the  State.  Delaware  BaUr 
road  Tax,  18  Wall.  206,  229;  and  on  its  income,  id.  231.  And  a  tax 
on  warehouses  used  as  the  means  of  inter-State  commerce.  Mumm 
y.  Illinois,  4  Otto,  114.  Aslo,  a  tax  on  the  person  for  shares  of  stock 
in  corporations  in  other  States.  McEeen  y.  Northampton  Gmnig,  II 
Wright,  51S  recognized  in  State  Tax  on  Foreign  Bofids,  15  WalL  32& 

Without  further  elaboration,  we  are  of  opinion  the  tax  in  this 
case  on  the  entire  premiums  of  the  company  is  not  illegal,  or 
contrary  to  any  proyision  in  the  Constitution  of  the  United  Statea 

Judgment  affirmed. 
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Eire's  Appbal. 

(87  Penn.  8t.  218.) 
AUmnMH  tfitd  dUiU — rigU  to  rel&a$0  eHenfi  judgmML 

Aiattoniej  mt  law  has  no  right  to  release  his  eUent's  judgment  without  hla 

knowledge  or  consent.     (^00  fUfte,  p.  808.) 

APPEAL  from  decree  of  distribntion  of  fund  arising  from  sheiv, 
ifTs  sale  of  real  estate.     The  opinion  states  the  ease. 

E.  M.  Baldridgey  for  appellant 
Samuel  S.  Blair,  for  appellee. 

Mbbcub,  J.  This  contention  arises  on  the  distribntion  of  a  fund 
piodaced  by  a  sheriff's  sale  of  real  estate.  The  rights  of  the  claim* 
ants  depend  on  the  effect  to  be  giyen  to  a  release  executed  by  E. 
Hammond,  of  the  lien  of  the  judgment  on  which  tho  appellants 
claim  the  money.  The  judgment  was  recovered  by  McNeal.  In 
the  assignment  thereof »  which  he  made  to  Hammond,  he  declared 
it  was  "  to  be  held  by  Hammond  as  collateral  security  for  the  pay« 
inent  of  the  claim  of  Boggs  &  Eirk,  for  which  claim  I  have  this 
day  given  to  the  said  Boggs  &  Eirk  three  promissory  notes.''  This 
assignment  was  filed  of  record.  The  prothonotary  entered  on  the 
docket  the  substance  of  the  assignment,  and  added  :  '*  see  paper 
filed."  Hammond  was  an  attorney  at  law.  As  attorney  for  Boggs 
i  Eirk  he  took  the  notes  of  McNeal  for  a  debt  due  them,  and 
accepted  the  assignment.  He  therefore  held  it  for  their  benefit. 
The  assignment  showed  this  fact.  As  between  him  and  them  he 
had  no  more  right  to  release  the  lien  of  the  judgment  on  lands 
bonnd  thereby,  than  he  had  to  give  up  the  notes  to  the  maker  with« 
oat  payment. 

In  conducting  a  suit,  an  attorney  at  law  has  large  powers.  After 
jadgment  recovered,  he  may  execute  a  valid  receipt  on  its  payment 
Tet  he  cannot  sell  and  assign  it  without  the  ratification  of  his 
client  CamphelVs  Appeal^  5  Casey,  401.  Nor  can  he  accept  land 
in  satisfaction  of  a  debt  of  his  client  fftuton  v.  Mitchell,  14  S.  & 
B.  307 ;  Blockhouse  et  al  v.  ffHara,  2  Harr.  88 ;  Stokely  v.  Rob- 
inson,  10  Oasey,  315.     His  authority  is  limited  to  the  discharge  of 
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that  professional  action  which  lies  at  the  foundation  of  the  relation 
of  counsel  and  client.  He  has  largo  discretionary  power  as  to  the 
manner  and  time  of  prosecuting  his  client's  claim  to  judgment 
He  may  order  and  direct  the  sheriff  in  regard  to  the  collection  of 
the  execution.  These  powers  are  given  to  him  to  protect  the  rights 
and  advance  the  interests  of  his  client.  He  has  no  right  to  releue 
property  bound  by  his  client's  judgment.  This  appears  to  have 
been  conceded  by  the  learned  judge  if  the  record  had  showed  Ham- 
mond held  th.o  assignment  as  attorney  for  Boggs  &  Kirk.  It  is  true 
the  record  did  not  distinctly  show  that  fact ;  yet  we  think  it  showed 
enough  to  have  put  the  appellee  on  inquiry,  and  if  so,  inquiry 
thereupon  became  a  duty.  The  exercise  of  common  prudence  and 
ordinary  diligence,  which  he  was  bound  to  use,  would  have  disclosed 
to  him  that  Hammond  held  the  assign  men  t  as  attorney  or  coanael 
for  Boggs  &  Kirk.  Lodge  v.  Simonton,  2  P.  &  W.  439  ,  Cmm 
V.  Miller y  2  Watts,  272 ;  Jaqties  v.  Weeks,  7  id.  20 1  ;  IfftW*  v. 
Stille,  2  Pars.  17  ;  Hill  v.  EpUy,  7  Casey,  331.  The  release  itself 
cannot  be  found,  but  the  record  entry  recites  "  for  value  received, 
E.  Hammond,  Esq.,  releases  from  the  lien  of  this  judgment  tbe 
real  estate  of  Peter  S.  McOormick,  but  does  not  satisfy  the  jndg- 
ment  or  any  part  thereof  ;  see  paper  filed."  Thus  the  record  not 
only  shows  the  assignment  to  be  for  the  benefit  of  Boggs  &  Eirkt 
but  also  that  Hammond  executed  the  release  without  any  payment 
on  the  judgment.  A  release,  by  one  who  held  the  legal  title  only, 
which  proclaimed  no  payment  on  the  judgment,  and  presumptive)/ 
no  consideration  to  the  use  party,  should  have  put  the  appclli-o  on 
inquiry.  The  language  of  the  record  gave  sufficient  notice  of  an 
implied  breach  of  trust  to  make  inquiry  a  duty.  Failing  to  in- 
quire, he  must  be  affected  by  the  facts  which  a  due  investigaticHi 
would  have  disclosed.  Those  facts  show  Hammond  was  tbe  atto^ 
ney  of  Boggs  &  Kirk;  that  this  release  was  a  fraud  on  them  ;  that 
it  was  made  without  their  knowledge,  and  never  ratified  by  them* 
The  learned  judge  therefore  erred  in  holding  that  the  release,  thm 
executed,  discharged  the  lien. 

Decree  reversed,  and  record  remitted,  with  instructions  to  deciw 
distribution  conformably  with  this  opinion.    It  is  further  ordered 

that  the  appellee  pay  the  costs  of  this  appeal. 

Judgment  rever^L 

Harm  vt  tbb  Rsportbl  — We  note  two  Tery  recent  and  interesting  dedafcrns  on  ^i 
Mithoilty  of  an  attorney  at  law  to  btnd  bis  client.    In  Levu  ▼.  Bnnoiu  W  Miss  8S.  tt«>* 


MAY  TERM,  1878.  369 


Kirk*s  Appeal. 


keld  that  in  the  United  States  the  weight  of  aathority  is  againBt  the  En^sh  rale  of  law, 
that  ao  attoniey  is  the  genenl  agent  of  his  client  in  all  matters  that  may  arise  in  the  pro> 
gresB  of  the  cause  or  the  collection  of  the  claim  intrusted  to  him,  and  that  he  may  compro- 
mise by  aooepting  less  than  the  full  sum  due,  or,  where  the  demand  is  for  goods  sold,  by 
reoelTiiig  back  the  goods  in  satisfaction;  and  the  rule  has  been  frequently  repudiated  by 
this  eooit;  but  that  an  attorney  has  unlimited  authority  in  conducting  the  litigation  of  his 
client's  case;  and  where  a  daim  has  been  intrusted  to  him  for  collection  he  may  take  all 
ptepft  necessary  to  insure  its  collection,  and  has  the  power  to  control  all  legal  process,  and 
to  eompromise  or  release  all  attachments  or  other  liens  which  have  accrued  in  the  progrsss 
of  the  litigation  and  do  not  belong  to  the  original  demand.    The  court  say : 

**  Id  England  it  is  broadly  laid  down  that  the  attorney  is  the  general  agent  of  his  clients 
in  sn  matters  that  may  be  deemed  likely  to  arise  in  the  progress  of  the  cause  or  the  ooUeo- 
Hon  of  the  daim,  and  hence  it  Is  held  that  he  may  compromise  by  accepting  less  than  the 
fuUsam  due;  or,  where  the  demand  Is  for  the  price  of  goods  sold,  by  receiving  back  the 
goodi  in  Mtisf  action.  If  he  acts  without  the  instructions  of  his  dient,  he  will  not  be  liable  to 
bim  if  his  acts  have  been  tnnia  fttU  and  marked  with  reasonable  care  and  skill.  If  he  acts  in 
▼iolatioD  of  express  instructions,  he  wiU  be  liable  to  his  client,  but  the  latter  will  be  bound  by 
hit  actton,  so  far  as  the  opposite  party  is  concerned,  unless  that  party  was  cognizant  of  the 
vIdatodhistrucUons.  Ounmi  v.  ParrotU  14  C.  B.  (N.  8.)  74;  Fray  v.  Vtnden,  1  El.  &  EH.  880; 
ProtwbA  V  Piiieu,  IBC.  B.  (S,  S.)  806;  Stratrnv.  Fratiela,  L.  R.,  1  Q.  D.  879. 

**  Is  the  elaborate  note  to  Story  on  Agency,  section  24,  and  also  in  Wharton  on  Agency, 
Mctioo  S8S,  it  is  said  that  the  American  rule  Is  the  same  as  the  English.  If  theae  learned 
anthcKs  mean  to  say  that  a  majority  of  the  American  courts  recognize  on  inherent  right  in 
the  attorney  to  compromise  the  original  demand  placed  in  his  hand,  so  as  to  receive  in 
fun  ntlsfactlon  leas  than  the  amount  due,  or  to  substitute  claims  upon  other  parties,  or  to 
take  property  in  satidfacUon  of  a  money  demand,  or  to  release  any  security  existhig  when 
he  received  the  daim,  we  cannot  agree  with  them.  That  there  are  cases  going  to  this 
extent  is  tnie,  but  we  think  that  the  dedded  weight  of  authority  in  this  country  is  the 
o4her  way.  Cnquestionably  such  a  rule  has  been  repeatedly  repudiated  by  this  court, 
ilofter  V.  Parker^  7  Cr.  436;  Abbe  v.  72(xjd,  6  McLean,  106;  Derwnrt  v.  Lotnner^  21  Conn.  24A ; 
.Yolan  V.  Jocftson,  16  HI.  2:3 ;  2>iub  v.  Barviea,  1  Md.  Ch.  127 ;  Langdon  v.  PnUer,  18  Mass. 
Stt:  DavUimm  v.  Bnxier,  28  Mo.  887;  FtOtyr.  JfiBer,  25  Penn.St.  264;  VdiZv.  JaekmiU  1ft 
Vt.  SM;  Lnckhari  v.  TTyat/,  10  Ala.  281;  Jones  t.  Ransom,  8  Ind.  827;  Sixuk  v.  ileeae,  15 
leva,  IS;  Sutrenlnnof  Wefgd,  18  La.  Ann.  49;  Jfoddtu;  v.  Bevan^  82  Md.  485 ;  Smith'B 
Hdrt  T.  Dixon  etal.,^  Mete.  (Ky.)  488. 

"It  is  quite  generally  held,  however,  even  by  those  courts  which  deny  to  the  attorney  the 
yff^  to  eompromise  a  claim  placed  in  his  hand,  that  he  has  full  control  over  the  litigation 
Mceaeafy  to  Insure  its  collection,  and  in  the  conduct  and  progreaa  of  it  may  take  sudi 
actian  ss  he  deems  proper.  The  reason  for  the  distinction  is  obvious ;  the  owner  of  the 
dafanmnst  always  be  the  proper  judge  of  Its  value  and  of  the  terms  upon  which  he  is 
vflliiig  to  extinguish  it,  or  to  release  any  of  the  securities  by  which  it  was  protected  when 
he  placed  it  in  the  hands  of  the  attorney ;  and  the  latter,  therefore,  must  consult  him 
before  taking  any  step  which  is  Ukdy  to  produce  these  results.  But  the  client  cannot 
kaow  as  well  as  his  lawyer  the  steps  necessary  to  insure  its  <-ollection,  or  estimate  so  accu- 
ntely  the  value  of  the  legal  securities  whch  may  be  evolved  in  the  course  of  the  litigation . 
It  h  becaose  of  his  ignorance  of  these  matters  that  he  employs  an  attorney,  and  submits  to 
his  superior  judgment  the  conduct  of  the  litigation. 

**  To  impose  upon  the  attorney  the  necessity  of  consulting  with  his  client  whenever  propo- 
litiottsare  made  to  him  with  regard  to  these  matters,  which  in  his  judgment  are  ad  van- 
tsfeoos.  would  so  embarrass  and  thwart  him  as  in  a  great  measure  to  destroy  his 
ttefoloess:  hence  it  is  that  the  courts  quite  generally  concede  to  the  attorney  unlimited 
•othorlty  over  the  conduct  of  the  litigation,  including  the  power  to  control  all  the  legal 
pfooeas,  and  to  compromise  or  release  all  attachment  or  other  liens  which  have  accraed  io 
the  progress  of  the  cause,  as  collateral  thereto  and  not  belonging  to  the  original  demand. 
Cbmmlwloners  v.  Younger,  29  Cal.  147;  PMUips v.  Rounds,  88 Me.  857;  GatiZard  v.  Smart,  i 
Cwr.  886;  FhnI  v.  WmiarM.Vi  N.  Y.  577,  Pierce  v.  Strickland,  2  Story,  292;  Monison  v 
iraii3l<v,aOOonn.  SI-  MntUton  v.  Btwker,  115  Mass  38;  s.  c,  15  Am.  Rep.  73.  Gordon  v 
Coirfidge,  I  Snmn.  o«7 ;  Jenncu  ▼    Ddetderniei\  23  Mo.  183.    Some  of  the  cases  dted 
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extend  to  the  attomej  a  wider  latitude  than  could  be  Ranctloned  In  this  State,  where,  Iqr 
a  series  of  adjudications,  his  authority  has  been  confined  within  naarower  limits.  Tfani  it 
has  been  held  that  he  cannot  release  a  levy  on  personalty  {Banks  ▼.  Evaru^  10  Smed.  ft  M. 
35) »  nor  grant  a  stay  of  execution  {Rei/niMa  v.  iiiyemon,  11  id.  240),  nor  assign  a  Jadgmenl 
to  a  stranger  who  has  paid  to  him  the  amount  due  on  it  (Walk.  481;  we  do  not  oommit 
ourselves  to  an  indoraement  of  this  decision  to  its  full  extent),  nor  compromise  in  ssy 
manner  the  claim  placed  in  his  liands  {Pttvh  v.  ScoUt  4  Miss.  814),  nor  reoelTe  sjiy  thliHf 
save  lawful  money  in  satisfaction  of  it .  Oarvin  t.  Lowry,  7  Bmed.  &  M.  M.  AH  of  these 
decisions  relate  to  the  dealings  of  the  attorney  with  the  original  dalm  placed  In  bis  bssdi. 
and  the  liens  which  by  operation  of  law  follow  upon  its  reduction  to  judgment.  They  are 
believed  to  announce  a  rule  more  stringent  than  that  which  prevails  elsewhone,  in'so  Cvm 
they  deny  authority  to  release  levies  and  stay  executions." 

The  act  of  the  attorney  in  the  foregoing  case  was  the  following:  His  cUsnt  bsd 
obtained  judgment,  execution  was  returned  nvtta  bona^  and  he  had  got  judgment  sgsimt 
garnishees.  The  garnishees  obtained  an  injunction,  on  a  ground  which  if  earahliahed  would 
have  nullified  the  judgment.  Pending  the  injunction  suit,  the  attorney  aooepted  a  oertsls 
sum  of  money  from  one  of  the  sureties  on  the  injunction  bond,  in  oonsiderati<»  of  tiw  dii- 
charge  of  the  bond  and  the  dismissal  of  the  injunction  bill .  The  client  was  Ignoiant  sf  tUi 
transaction,  but  it  was  upheld. 

In  McOinnia  v.  Curry,  18  W.  Va.  89,  it  was  held  that  an  attorney  at  law,  as  such,  has  so 
authority  before  or  after  the  Institution  of  a  suit  to  make  an  agreement  in  patta  to  ntait 
his  client's  cause  to  arbitrators,  though  he  may,  if  his  clients  are  adults,  conssnt  in  opes 
court  to  submit  their  cause  to  arbitration;  «and  if  they  be  adults  they  will  be  dMrabf 
bound.    The  court  said : 

**  The  authority  of  an  attorney  at  common  law,  by  a  consent  order  made  In  ttas  esvrt,  to 
submit  a  pending  suit  to  arbitration  is  universally  admitted.  And  the  ooiiit,in  eiMi 
where  such  a  consent  order  has  been  made  at  the  Instance  of  coonael,  have  fkeqaenl^ 
spoken  of  the  authority  of  counsel  to  submit  a  controversy  of  his  dlent  to  arbttiatioa  is 
general  language,  which  would  be  broad  enou^  to  Indude  not  only  a  case  of  a  robmiMinB  of 
a  controversy  in  a  pending  suit  by  an  agreement  of  counsel  in  pais,  but  even  a  controvengr 
about  which  no  suit  was  pending.  But  all  the  cases  In  which  such  loose  and  gcnorsl 
language  was  used  were  cases  where  the  authority  of  the  counsel  was  exardsed  not  oo^ 
Ina  pending  suit,  but  by  a  consent  order  sgreelng  to  the  submission  made  in  open  covt. 
See  WilBon  v.  Youno,  0  Penxk  St.  101;  HoOter  v.  Parker^  7  Cr.  449;  Samert  v.  BaUbng^  1 
Dall.  154;  Bingiham'a  Tnutees  v.  GuthrU,  10  Penn.  St.  418. 

**  In  England,  though,  so  far  as  I  know.  It  has  never  been  decided  that  an  attom^  had  s 
right  to  submit  his  client's  controversy  to  arbitration  when  no  suit  was  pending,  or  Vt  an 
agreement  in  pais,  and  not  by  order  in  court,  when  a  suit  was  pending,  yet  there  ai« 
English  cases  from  which  it  may  be  Inferred  that  the  courts  may  there  consider  the  pover 
of  the  attorney  to  submit  his  client's  cause  to  arbitration  In  general,  and  not  conflned  Is 
pending  suits,  or  to  orders  of  reference  made  in  court.  See  BanfU  v.  Leigh  A  J^ra^  8  T. 
R.  571 ;  Jamison  v.  Binns  &  Deati,  4  Ad.  &  £.  045  (21  Eng.  C.  L.  831).  But  in  ooariderinr 
how  much  weight  should  be  attached  to  these  dicta  of  English  judges,  it  should  be  remeo- 
bered  that  an  attorney  in  England  occupies  toward  his  client  a  very  different  rdatioa  fron 
what  he  does  in  this  country.  There  he  is  very  frequently  the  general  agent  of  the  clients 
and  transacts  a  great  deal  of  his  general  business.  But  here  an  attorney  Is  geDenBj 
employed  to  attend  to  his  client's  Interest  in  reference  to  some  single  controvenj. 

**In  Pennsylvania,  too,  there  are  decisions  which  might  seem  to  imply  that  the  power  of 
an  attorney  to  submit  to  arbitration  was  not  confined  to  the  making  of  a  oonaent  order  ta 
a  pending  cause  to  refer  it  to  arbitration.  See  Bingham's  Tnutees  v.  Oicflkrie,  19  Fonn.  ft- 
410.  But  In  considering  what  weight  should  be  attached  to  the  dicta  of  Fenniylvairia 
judges,  it  should  also  be  borne  in  mind  that  in  Pennaylvania  the  authority  of  attMMfi  I* 
more  extensive  than  elsewhere.  See  Commonwealth  v.  Lynch,  16  S.  &  R.  886;  Wib/m  ▼ 
Young,  9  Penn.  St.  101. 

**  While  I  have  found  no  case  deciding  that  an  attorney  has  a  general  authority  to  sob* 
mit  his  client's  controversies  to  arbitration,  there  are  cases  in  which  it  has  been  decided 
that  he  does  not  possess  such  general  authority.  See  Jenkins  et  cd,  v.  OHUspie,  10  So.  A 
M.  81 ;  Scarborough  v.  Reynolds,  12  Ala.  S5S. 
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'^  It  H  true  that  these  were  oasee  fai  whldi  there  was  no  lis  pendens.  But  It  seems  to  me 
fhat  as  it  is  held  that  an  attoraey,  hj  reason  ot  hia  being  employed  to  institute  a  suit  or 
defend  a  threatened  anit,  has  no  authority  to  submit,  by  an  agreement  in  paiM  signed  by 
tlie  attorney,  the  case  to  arbitration*  that  it  must  follow  that  he  has  no  such  authority, 
tlKNigh  the  suit  be  pending.  An  authority  to  act  in  pais  oould  only  be  inferred,  if  it  exist, 
from  his  employment  before  the  institution  of  the  suit  as  an  attorney,  and  such  employ- 
ment we  hare  seen  confem  no  such  authority. 

**This  oonchtslMi  is  not  at  all  inconsistent  with  the  numerous  causes  deciding  that  an 
attorney  haa  authority  in  a  pending  suit  by  an  order  of  court  to  aubmit  the  cauae  to  arbi- 
tration. When  the  courta  have  aaaigned  any  reason  for  their  dedaiona,  they  hare  been 
baaed  not  merely,  if  at  all.  on  the  employment  of  the  counsel  by  the  di«it,  but  on  the  fact 
that  he  iaan  offlcer  of  the  court  acting  in  the  preaeaoe  and  under  the  control  of  the  court, 
aod  aa  such  haa  a  right  to  talce  any  legal  steps  he  may  deem  proper  in  proeecuting  or 
defending  the  suit.  Thus,  at  the  trial  of  the  case  he  may  admit  facta,  and  hia  dient  ia 
bonnd  by  SQCh  admiaaiou;  he  may  confeas  a  judgment  in  court  which  will  bind  the  diant; 
bemay  dem^' to  theevldence,  and  thus  prevent  a  juiy  from  acting  on  the  case,  and  he 
may  do  many  other  acta  In  court  by  which  his  client  may  be  prejudiced,  but  by  which  he 
is  aeveffthelesa  bonnd.  And  why,  it  is  asked,  may  he  not  in  court  consent  to  an  order  sub- 
mitttiig  the  case  to  arbitrators,  this  being  one  of  the  legal  modee  of  proeecuting  or  defend- 
ing a  suit?  See  TaJfhit  v.  McOte  et  a?.,  4  Mon.  877 ;  Wade  ▼.  Powdl,  81  Geo.  1 ;  Buekland 
T.  Omioav,  16  Bfaas.  8B6;  Smith  v   finnard,  2  McOord*a  Ch.  408. 

"But  thia  reasoning  has  no  application  to  any  action  of  the  attorney  in  poim  such  aa 
agreeing  to  anbmit  the  eaae  to  arbitratora  by  an  agreement  signed  by  him  without  any 
apedal  authority  from  hia  client.  Such  an  act  on  hia  part  ia  in  principle  undlatingoiahable 
from  aaimHar  act  done  by  him  before  the  inatituttoii  of  the  aiiit.  And  I,  therefore  con- 
dade  he  haa  no  authority  to  so  act." 


Chbss's  Appbal. 

(S7  Penn.  St.  881.) 
Will  —  legacy  —  tohen  tested. 

A  taitator  devised  feal  estate  to  his  son,  proFiding  that  if  the  son  should  die 
without  legitimate  issue,  the  land  should  be  sold,  and  the  proceeds  should 
be  equally  divided  among  his  grandchildren,  bom  or  to  be  born.  Some  of 
the  grandchildren  having  died  before  the  son,  held,  that  their  representa- 
thres  were  entitled  to  take  their  shares  on  the  distribution. 

APPEAL  from  u  probate   court  decree  of  distribation.     The 
opinion  safficiently  states  the  case. 

R,B.  Camahan,  for  appellant.  Where  there  is  no  gift  bat  by  a 
direction  to  pay  or  divide  and  pay  at  a  future  time  or  on  a  given 
event,  or  to  transfer  '^from  and  after"  a  given  event,  the  vesting 
will  be  postponed  till  after  that  time  has  arrived  or  that  event  has 
happened,  unless  from  practical  circumstances  a  contrary  inten- 
Vol.  XXX  — 46 
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tion  is  to  be  collected.  Leake  v.  Robinson^  2  Meriv.  387;  Booth  t. 
Booth y  4  Ves.  399 ;  Moore  v.  Smithy  9  Watts,  403;  Donner^s  Appeal, 
2  W.  &  S.  372;  Seiberfe  Appeal,  1  Har.  501;  Boroman's  Appeal,  10 
Casey,  19;  Lamb  v.  Lamb,  8  Watts,  185  ;  McClure's  Appeal,  22  P- 
P.  Smith,  417. 

John  0.  Bryant  and  John  D.  Shafer,  for  appellee. 

Sharswood,  J.  Moses  Middleswarth  by  his  last  will  deyised 
certain  real  estate  to  his  son  Jonathan,  directing  that  in  case  his 
said  son  should  die  without  leaving  any  legitimate  issue,  the  land 
should  be  sold,  and  after  paying  certain  legacies,  the  balance  re- 
maining to  be  equally  divided  among  all  his  legitimate  grand- 
children, born  or  to  be  bor.i,  share  and  share  alike.  The  question 
which  is  presented  for  decision  upon  this  appeal  is  whether  the 
interest  thus  given  to  his  grandchildren  was  transmissible  to  their 
representatives  on  their  death  before  the  period  when  the  division 
was  to  take  place. 

No  doubt  it  is  the  general  rule  that  a  legacy  is  to  be  deemed  vested 
or  contingent  just  as  the  time  when  it  is  to  take  effect  shall  appear 
to  be  annexed  to  the  gift  or  the  payment  of  it.  Where  there  is  no 
substantive  gift,  and  it  is  only  implied  from  the  direction  to  pay, 
the  legacy  is  contingent.  But  this  rule  is,  of  course,  subject  to 
the  necessary  exception  that  a  contrary  intention  is  not  to  be  col- 
lected from  the  words  or  circumstances.  In  MoClurffe  Appeal,  22 
P.  F.  Smith,  414,  our  late  lamented  brother  Williams,  in  an  elab- 
orate and  exhaustive  opinion,  has  shown  that  there  are  many  cases 
in  which  this  general  rule  is  hot  applicable. 

In  Ciievfs  Appeal,  1  Wright,  23,  it  was  said  by  Mr.  Justice 
Strong,  that  **  generally  a  bequest  after  the  death  of  a  particu- 
lar person  to  whom  an  antecedent  interest  is  given  in  the 
same  will,  is  held  not  to  denote  a  condition  that  the  legatee  shall 
survive  such  a  person  —  not  to  define  when  the  interest  shall 
vest,  but  only  to  mark  the  time  when  the  gift  shall  take  effect  in 
possession,  that  possession  being  deferred  merely  on  account  of  the 
life-interest  limited  to  the  person  on  whose  death  the  gift  is  to  take 
effect."  So  in  McClur^e  Appeal,  Mr.  Justice  Williams  said: 
'*  Though  there  be  no  other  gift  than  in  the  direction  to  pay  or 
distribute  infuturo,  yet  if  such  gift  or  distribution  appears  to  be 
postponed  for  the  convenience  of  the  fund  or  property,  or  where  the 
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gift  is  only  postponed  to  let  in  eome  other  interest^  the  Testing  will 
not  be  deferred  till  the  period  in  question/'  Thus^  in  the  oommon 
case  of  a  legacy  or  gift  to  A^  and  on  his  death  to  B,  no  one  doubts 
that  both  interests,  the  present  and  the  future,  vest  together  at  the 
same  instant  Attaching  a  contingency  to  the  gift  of  the  second 
bcqaest  ought  not  and  does  not  affect  the  case  unless  that  con- 
tingency relates  to  the  capacity  of  the  second  legatee  or  donee  to 
take.  In  a  legacy  to  A,  and  if  he  dies  before  attaining  the  age  of 
twenty-one,  then  to  B,  the  interest  of  B,  though  dependent  upon 
a  contingency,  is  traAsmissible.  It  would  be  different  if  the  gift 
over  was  to  B,  at  twenty-one,  for  if  he  should  die  before  attaining 
that  age,  he  could  never  take,  and  could  therefore  have  nothing  to 
transmit  It  was  in  accordance  with  these  principles  that  the  case . 
of  Eelso  V.  Dickey,  7  W.  &  S.  279,  was  decided.  There  a  testatrix 
bequeathed  a  legacy  to  her  daughter  under  the  following  con- 
tingency: ''In  case  slie  dies  before  the  age  of  twenty-five,  or 
without  issae  born,  then  to  be  divided  iequally  between  my  sister 
and  brothers."  The  daughter  died  without  issue  before  she  arrived 
at  twenty- five.  It  was  held  that  the  legacy  was  so  yest'Cd  in  the 
sister  and  brothers  of  the  testatrix  as  to  be  transmissible  to  their 
personal  representatives  in  the  event  of  their  death  before  the 
daughter  of  the  testatrix.  Mr.  Justice  Seboeant  said:  ''The 
contingency  on  which  the  legatees  over  were  to  take  was  not  a 
contingency  annexed  to  their  capacity  to  take;  such,  for  example, 
as  their  living  to  a  certain  time ;  but  an  event  independent  of  them 
and  not  affecting  their  capacity  to  take  or  transmit  the  right  to 
their  representatives,  and  such  a  contingent  interest  has  frequently 
been  decided  to  be  vested  so  as  to  be  transmissible  to  represenati  ves. " 
To  the  same  effect  is  Hopkins  v.  Jones,  2  Barr.  69.  These  cases  are 
in  point,  and  rule  that  which  is  before  us. 

Had  the  devise  been  to  Jonathan  and  on  his  death  then  to  be 
divided  among  the  grandchildren,  no  one  could  question  the  trans- 
missibility  of  their  interest.  That  they  were  to  take  only  in  case 
he  died  without  legitimate  issue,  though  it  made  their  interest  de- 
pendent upon  a  contingency,  did  not  change  its  character  in  this 
respect,  because  it  was  not  a  contingency  which  affected  at  all  their 
capacity  to  take.  Whenever  the  contingency  happened,  if  ever  it 
did  happen,  they  would  be  entitled.  The  inclination  of  the  courts 
is  always  in  favor  of  the  vesting  of  legacies,  because  in  ninety-nine 
cases  out  of  a  hundred  it  is  the  intention  of  the  testator   that  his 
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bounty  should  be  transmitted   to  the  children  or  family  of  the 
beneficiary,  otherwise  indeed  full  effect  is  not  given  to  it. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  ap> 
pellants. 

Decree  afirmei 


King  v.  ThoxpsoVo 

(87  Peon.  St.  866.) 

Ifuitanee  —  ur^fenced  opening  in  ndewalk  —  wniHbuiorf. 

The  plaintiffs  in  wallLing  along  a  sidewalk  in  the  evening  stepped  into  ta 
opening  in  front  of  a  cellar  window,  and  was  i^jored.  The  opening  wii 
about  fifteen  inches  wide  and  three  feet  long,  designed  for  light  and  Tantils* 
tion,  and  of  a  usnal  character.  The  street  was  lighted  and  there  wis  s 
light  in  the  window  over  the  opening.  HM,  that  the  opening  was  not 
in  itself  a  nuisance,  and  that  there  was  evidence  of  oontribntoxy  D^gligsan 
for  the  jury.* 

ACTION  for  damages  for  personal  injury.     The  opinion  ststtfi 
the  case.    The  plaintiffs  had  judgment 

A.  M,  Brown,  for  plaintiff  in  error. 

Oearge  W,  O^t^/An^,  for  defendants  in  error.  Whether  this  opsn* 
ing  was  lawful  was  a  question  for  the  jury.  Shearm.  and  Bedl  on 
Neg.,  §383;  Dillon  on  Mun.  Corp.,  §794;  Stewart  t.  AUwm, 
^  W.  N.  C.  401.  A  similar  nuisance  maintained  by  others  does  not 
make  this  one  lawful.  Appeal  of  the  City  of  Philadelphia^  28  ?• 
F.  Smith,  39. 

Paxsok,  J.  This  was  an  action  on  the  case  brought  by  the  de- 
fendants in  error,  John  Thompson  and  Elizabeth,  his  wife,  in  right 
of  said  Elizabeth^  to  recover  damages  for  alleged  injuries  to  the 
wife,  caused  by  her  falling  into  a  cellar  window  opening  of  a  build- 
ing on  Liberty  street^  Allegheny  city.  The  plaintiff  in  error,  Rob- 
ert H.  King,  was  the  owner  of  the  premises  where  the  accident 
occurred.  There  was  an  opening  in  the  sidewalk  at  the  cellar  win- 
dow of  the  house,  for  the  purpose  of  light  and  yentilatioh,  which 

*  See  note,  28  Am.  Bepw  bOL 
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was  naed  for  taking  in  ooal.  This  opening  was  about  fifteen  inchea 
in  width  and  less  tlian  three  feet  in  length,  thus  projecting  into 
the  paYement  from  the  front  wall  of  the  house  fifteen  or  sixteen 
inches.  The  opening  appeared  to  have  been  of  the  usual  character 
for  like  buildings  in  the  city. 

[Omitting  minor  points.] 

The  fifth  specification  alleges  that  the  court  erred  in  not  instruct* 
ing  the  jury  as  requested  in  the  defendant's  second  point,  which 
was  as  follows  :  ''If  the  ju^  find  that  the  area  in  front  of  the  cel- 
lar window  was  such  as  was  usual  and  customary  in  the  city  of  Alle- 
gheny for  lighting  and  ventilating  cellars,  and  reasonably  necessary 
for  those  purposes,  then  the  defendant  is  not  guilty  of  negligence  or 
nuisance  in  maintaining  it."  This  point  ought  to  have  been 
affirmed.  If  the  opening  was  merely  the  usual  and  customary 
opening  of  cellar  windows  in  Allegheny,  and  was  reasonably  neces- 
sary for  the  purposes  of  light  and  ventilation,  it  certainly  could  not 
be  held  to  be  a  nuisance ;  nor  could  it  fairly  be  said  that  the  owner 
was  guilty  of  negligence  in  maintaining  it  We  must  take  a  rea- 
sonable view  of  this  question.  If  it  has  been  customary  time  out 
of  mind  for  property-holders  in  Allegheny  to  have  such  openings, 
it  involves  a  tacit  assent  on  the  part  of  the  municipal  authorities, 
as  well  as  a  general  acquiescence  on  the  part  of  the  public.  More 
than  this,  if  such  openings  exist  at  nearly  every  house,  such  fact 
most  have  been  known  to  this  plaintiff  as  well  as  others.  And  if 
reasonably  necessary  for  light  and  ventilation,  the  property-owner 
is  not  chargeable  with  negligence  for  placing  and  keeping  it  there 
The  jury  might  have  found  against  the  custom,  and  that  the  open, 
ing  was  not  necessary  for  the  purposes  indicated.  But  the  questioa 
should  have  been  submitted  to  them,  and  it  was  error  not  to  affirm 
the  point 

The  defendant's  fourth  point  called  upon  the  court  to  instruct  tho 
jury  that,  *'  If  the  sidewalk  was  ten  feet  wide,  and  there  was  a 
paved  space  seven  or  eight  feet  wide  between  the  curb  and  trees  on 
one  side,  and  the  cellar  window  opening  or  area  on  the  other  side, 
whereon  persons  using  the  sidewalk  could  pass  with  ease  and  safety, 
and  that  the  way  was  lighted  by  a  lamp  in  the  window  immedi- 
ately at  the  opening,  and  by  gas  lamps  in  the  street,  sufficient  to 
enable  the  plaintiff  to  have  avoided  the  accident  of  which  she  com- 
plains, then  she  was  guilty  of  negligence,  and  cannot  recover,'^ 
The  court  having  refused  to  charge  as  thus  requested,  we  must 
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.Assume  the  jury  would  have  found  the  facts  as  stated  ia  the  point. 
It  has  been  held  in  a  number  of  cases,  the  most  recent  of  which  is 
Hoag  v.  The  Lake  Sftore  <6  Michigan  Southern  Railroad  Co.,  4 
Norris,  293,  that  where  the  facts  are  ascertained  the  court  may  pasB 
upon  the  question  of  negligence  as  a  matter  of  law.  What  are  the 
facts  here  ?  A  sidewalk  ten  feet  wide  ;  a  paved  space  from  seven 
to  eight  feet  wide  between  the  curb  and  trees  on  the  one  side  and 
the  opening  at  the  cellar  window  on  the  other ;  the  street  lighted 
by  a  lamp  in  the  window,  and  gas  lamps  in  the  street  sufficient  to 
have  enabled  the  plaintiff  to  avoid  the  accident.  It  is  really  diffi* 
ouU  to  see  how  the  plaintiff  succeeded  in  getting  into  the  hole. 
The  testimony  does  not  enlighten  us.  It  must  be  borne  in  mind 
that  the  opening  came  out  only  about  sixteen  inches  from  the  cellar 
wall.  In  order  to  fall  in  the  plaintiff  must  have  walked  so  close  to 
the  house  as  to  touch  it  with  her  dress.  She  was  also  within  the 
line  of  the  door-steps,  which  usually  project  twice  the  distance  into 
the  sidewalk  that  the  opening  did.  No  prudent  person  walki 
within  sixteen  inches  of  the  houses  when  passing  over  the  side- 
walks of  a  city.  It  cannot  bo  done  without  peril.  Even  where  a 
street  is  dimly  lighted  the  line  of  the  houses  is  always  visible.  It  is 
proper  enough  to  hold  owners  of  property  to  a  reasonable  care  over 
it ;  yet,  at  the  same  time,  persons  using  public  streets  ought  also 
to  exercise  some  little  caution.  Without  it,  there  is  hardly  a  street  in 
Allegheny  or  Pittsburgh  where,  by  reason  of  some  slight  inequality 
in  the  pavement,  a  trifling  hole,  or  a  loose  stone,  the  passer-by  may 
not  fall  and  sustain  injury.  The  defendant's  fourth  point  ought 
to  have  been  affirmed  without  qualification. 
The  judgment  is  reversed,  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed. 

Gordon  and  Tbunkbt,  J  J.  Believing  the  fourth  point  was  weD 
refused,  we  dissent  from  so  much  of  this  opinion  as  reTerses  tin 
court  on  that  point. 
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(87  Penn.  8t.  886.) 
lAM^^eha/rgeBogainat  one  a$  a  poUtician — tohen  aoUfmahU, 


A  newspaper  article,  oonoeming  the  chairman  of  a  political  coantj  committee, 
not  a  candidate  for  office,  described  him  as  an  impudent  impostor;  charged 
him  with  writing  an  address  for  mone^  out  of  a  corruption  fund ;  alleged 
that  he  was  the  recognized  champion  and  professional  defender  of  prosti- 
tutes and  the  lowest  criminals,  and  tliat  he  followed  his  profession  solely  to 
make  monej,  and  moulded  his  opinions  according  to  his  client's  ability  to 
pay.    lGf&21ibellon8|Mr  M. 

ACTION  for  libel.      The  opinion  states  the  facts.     The  plaintiff 
bad  judgment  below. 

Hampton  &  Dalzell,  Wier  &  Oihson^  S.  Schoyery  Jr.,  L,  G,  Schoyer 
and  A.  K.  McClure^  for  plaintiffs  in  error,  cited  Commonwealth  v. 
MeClurBy  3  W.  N.  C.  58;  Commonwealth  v.  Taggart,  and  Common- 
wealth  V.  TheWorldj  both  unreported;  Chapman  v.  Colder y  2  Harris, 
365;  Kinyon  y.  Palmer^  18  Iowa,  377;  Edwards  v.  Chandler^  14 
Mich.  475;  Detroit  Daily  Post  v.  McArthur,  16  id.  447;  Kelly  v. 
Sherlock,  L.  R,  1  Q.  B,  686;  Kelly  v.  Tmling,  id.  699. 

T.  M,  Marshall  and  J/.  Swartzwelder,  for  defendant  in  error. 

Mbbcub,  J.  This  was  an  action  to  recoTer  damages  for  the  pub- 
lication by  the  plaintiffs  in  error  of  an  alleged  libellous  article.  It 
appeared  in  a  daily  newspaper,  of  which  they  were  the  editors  and 
proprietors.  The  plea  admits  the  publication^  and  without  averring 
any  fact  therein  charged,  to  be  true^  substantially  claims  that  inas- 
much as  the  defendant  in  error  was  chairman  of  the  county  com- 
mittee of  the  Democratic  party,  his  acts  in  such  capacity  were  a 
proper  subject  for  investigation  and  information,  and  as  their  arti- 
cle was  in  answer  to  a  certain  publication  made  by  him,  tho  alleged 
libellous  article  was  proper  for  publication,  and  therefore  they  had 
a  right  to  publish  it 

The  first  assignment  of  error  is  to  the  court  having  instructed 
the  jury  that  the  publication  of  the  article  charged  in  the  declara- 
tion was  lihellons  prr  xr.    Did  the  court  err  in  so  instructing? 


I 


368  PENNSYLVANIA, 


Barr  ▼.  Moore. 


A  libel  may  be  defined  to  be  any  malicions  pablication,  writteiiy 
printed  or  painted,  which  by  words  or  signs  tends  to  expose  a  per> 
son  to  contempt,  ridicule,  hatred  or  degradation  of  character. 
Bunile  y.  Myer,  3  Yeates,  518;  3  Am.  Dec.  393;  MeGorUe  t. 
Binm,  5  Binn.  340;  6  Am.  Dec.  420;  PUtock  v.  (TJriett,  13  P.  P. 
Smith,  258;  s.  c,  3  Am.  Rep.  544.  In  1  Am.  Lead.  Gas.,  §  US, 
after  citing  many  English  and  American  oases,  the  learned  aathon 
say:  ''Upon  a  consideration  of  the  various  cases  on  the  subject,  we 
may  conclude  that  any  publication  injurious  to  the  social  character 
of  another,  and  not  shown  to  be  true,  or  to  have  been  justifiably 
made,  is  actionable  as  a  false  and  malicious  libel.'' 

Passing  then  to  the  publication  complained  of,  we  find  it  reads: 
''  An  impostor.  —  A  man  who  resides  in  Allegheny  city  named  W. 
D.  Moore,  and  who  subscribes  himself  as  chairman  of  the  Demo- 
cratic county  committee,  appeared  in  yesterday's  Sunday  papen  in 
a  card  addi*essed  to  the  Democratic  voters  of  this  city  of  Pittsbnrgh, 
for  the  writing  of  which  he  was  paid  a  fee  by  the  ring,  and  the  pub- 
lication of  which  was  paid  for  out  of  the  corruption  fund  of  the 
McCarthy-Mageo-Snodgrass  ring,  in  which  the  impudent  impostor 
attempts  to  dictate  to  the  Democratic  voters  of  this  city.  This  man 
Mooro  is  in  the  pay  of  the  ring,  and  the  fact  does  not  surprise  ns  in 
the  least  when  we  reflect  that  he  has  descended  from  the  high  call- 
ing of  a  clergyman  to  the  recognized  champion  and  professional 
defender  of  prostitutes  and  the  lowest  grade  of  criminals  vho 
throng  the  audience  halls  of  our  police  and  criminal  courts ;  and 
he  seems  to  follow  his  profession  solely  for  the  purpose  of  making 
money,  and  his  opinions  are  moulded  by  the  extent  uf  his  client's 
means  to  pay.  The  money  of  the  ring,  the  money  of  the  prosu* 
tute  and  the  money  of  the  libertine  and  burglar  is  all  alike  to  him 
if  he  is  duly  intent  on  making  money.  Does  this  man  Moore  fancy 
that  because  ho  has  bartered  himself  away  that  he  has  sold  and 
transferred  a  single  Democrat  in  fee  simple  to  the  ring  robbers?'* 

It  needs  no  labored  argument  to  prove  that  this  language  tended 
to  expose  the  defendant  in  error  to  contempt,  hatred  and  d^rada- 
tion  of  character.  He  is  thereby  charged  with  corrupt  and  mer- 
cenary acts,  as  chairman  of  the  county  committee;  with  being  the 
recognized  champion  of  prostitutes  and  the  lowest  grades  of  crim- 
inals, and  substantially  that  his  professional  opinions,  as  an  attorney 
of  the  courts,  are  not  given  with  integrity  and  good  faith,  but  am 
moulded  and  prostituted  according  to  the  amount  of  money  he 
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iBodTes  therefor.  It  impliedly  charges  a  wicked  and  corrupt  disre- 
gard of  his  official  oath  to  behave  '^  with  all  good  fidelity  as  well  to 
thecoartasto  the  client."  It  also  strikes  at  his  integrity  as  a 
mail  and  tends  to  degrade  his  social  standing  as  a  citizen.  It  woald 
be  difficalt  to  charge  a  more  disreputable  course  of  conduct  or  to 
present  a  darker  picture  of  professional  character.  The  learned 
judge  was  clearly  right  in  holding  the  publication  of  the  article 
ehaiged  in  the  declaration  to  be  libellous  j^^r  se. 

The  defendant  in  error  was  not  a  candidate  for  any  office.  Con« 
ceding  his  action  as  chairman  of  the  Democratic  county  committee 
to  have  been  a  proper  subject  for  an  organ  of  his  party  to  investi- 
gate and  to  criticise  with  considerable  freedom,  yet  that  fact  affords 
no  legal  justification  for  tho  fierce  onslaught  made  upon  him.  It 
goes  far  beyond  answering,  refuting  and  denying  every  thing 
averred  or  intimated  in  tho  publication  made  by  him.  His  publi- 
cation proclaimed  to  tlie  Democrats  of  the  city  of  Pittsburgh  that 
their  candidate  for  controller  was  ineligible  to  that  office  under  the 
city  ordinance;  and  that  at  a  late  preceding  election  for  the  office 
of  State  treasurer  he  had  actively  and  openly  supported  the  opposi- 
tion candidate,  and  opposed  the  nominee  of  his  own  party;  and  he 
notified  the  Democrats  of  Allegheny  city  that  they  had  no  Demo- 
cratic candidate  for  mayor,  nor  was  any  man  running,  who  was 
entitled  by  the  usages  of  the  party  to  call  himself  their  representa- 
tire.  Although  this  publication  may  have  been  in  bad  taste  or 
even  unjustifiable  toward  his  party  and  toward  the  one  candidate 
nominated,  and  the  other  adopted  and  supported  by  it,  yet  it  did 
not  necessarily  reflect  on  the  moral  character  or  integrity  of  either 
of  theoEL  If  the  answer  of  the  plaintiffs  in  error  had  kept  within 
the  bounda  of  truth;  if  by  their  plea  they  had  averred  the  truth- 
folness  of  the  facta  which  they  alleged,  and  sustained  that  plea  by 
Cfidenoey  a  diflerent  case  would  be  presented.  They  put  in  no  such 
plea.  They  gave  no  evidence  to  sustain  their  allegations,  nor  could 
they  under  the  pleadings.  Practically  they  admitted  the  charges 
made  in  their  publication  to  be  untrue.  Although  they  were 
false  in  fact,  yet  it  was  urged  that  the  article  was  so  far  a  privi- 
leged  communication  as  to  protect  the  publishers  thereof  against 
this  action.  To  support  this  position  they  invoke  the  aid  of  that 
part  of  article  1,  section  7,  of  the  Constitution  of  1874,  which 
declares  ''no  conviction  shall  be  had  m  any  prosecution  for  the 
pnbhcation  of  papers  relating  to  the  official  conduct  of  officer^  or 
Vol.  XXX  —  47 
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men  in  public  capacity^  or  to  any  other  matter  proper  for  public 
investigation  or  information^  where  the  fact  that  such  pnblicatioa 
was  not  maliciously  or  negligently  made,  shall  be  established  to  tbe 
satisfaction  of  the  jury."  In  answer^  we  say  this  clause  refers  only 
to  attempted  *'  conviction  "  in  a  "  prosecution,"  and  in  no  wise 
applies  to  a  civil  action  to  recover  damages.  It  would  be  a  clear 
perversion  of  language  to  extend  it  to  any  case  other  than  a  '' pros- 
ecution" in  which  a  '^conviction"  is  sought  It  manifestly  lefen 
to  the  trial  on  an  indictment  for  a  libel. 

The  liberty  of  the  press  should  at  all  times  be  justly  guarded  and 
protected;  but  so  should  the  reputation  of  an  individual  against 
calumny.  The  right  of  each  is  too  valuable  to  be  encroached  oo 
by  the  other.  Hence,  another  part  of  the  section  just  cited  declaieB 
'^  the  free  communication  of  thoughts  and  opinions  is  one  of  the 
invaluable  rights  of  man,  and  every  citizen  may  freely  speak,  writ( 
and  print  on  any  subject,  b^ing  ^responsible  for  the  abuse  of  that 
liberty." ,  Thus  it  appears  this  right  or  liberty  is  not  one  of  unlioi- 
•ited  license,  but  it  is  restrained  by  i^  legal  responsibility. 

The  high  esteem  in  which  reputation  is  held,  and  the  protectinf 
^care  which  the  organic ,  law  has  thrown  around  it,  are  dearly  ex- 
pressed lA  the  first  section  of  the  Declaration  of  Bights.  It  declarei 
/'all  men  are  born  equally  free  and  independent,  and  have  certain 
inherent  and  indefeasible  rights,  among  which  are  those  of  enjoy- 
ing and  defending  life  and  liberty,  of  acquiring,  possessing  and 
protecting  property  and  reputation,  and  of  pursuing  their  owa 
jiappiness."  Thus  reputation  and  property  are  put  on  the  same 
high  ground.  The  fundamental  law  affirms  the  same  inherent  asd 
indefeasible  right  in  all  men  to  protect  the  one  as  fully  as  the  other. 
This  language  in  the  Declaration  of  Bights  naturally  flows  from 
the  doctrine  of  the  common  law.  The  natural  right  of  personal 
security  consists  in  a  person's  legal  and  uninterrupted  enjoyment 
of  his  life,  his  limbs,  his  body,  his  health  and  his  reputation. 
The  security  of  his  reputation  or  good  name  from  the  arts  of 
detraction  and  slander  are  rights  to  which  every  man  ia  entitled  by 
reason  and  natural  justice.  The  reason  given  is  that  without  this 
''it  is  impossible  to  have  the  perfect  enjoyment  of  any  other  ad- 
vantage or  right."  1  Blacks  t.  Com.  134.  The  right  to  protect 
reputation  being  inherent  in  man  and  being  indefeasible,  it  cannot 
be  annulled  by  legislative  action.  A  good  reputation  is  too  valuable 
to  admit  of  its  being  falsely  assailed  without  the  law  giving  some 
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redress  to  the  person  injured.  The  general  liberty  of  the  press 
must  be  construed  in  subordination  to  the  right  of  any  person 
calamniated  thereby,  to  hold  it  responsible  for  an  abuse  of  that 
liberty.  It  follows  that  the  article  published  by  the  plaintiffs  in 
error  was  not  priTileged,  and  having  failed  to  establish  its  truth* 
fulness,  they  are  liable  in  damages. 

Although  malice  is  a  necessary  ingredient  in  slander  and  libel, 
yet  it  must  be  understood  in  its  legal  signification.  In  its  common 
acceptation  malice  means  ill-will  against  a  person ;  but  in  its  legal 
sense  it  means  a  wrongful  act  dono  intentionally,  without  just  cause 
or  excuse,  and  therefore  every  utterance  or  publication  having  the 
other  qualities  of  slander  or  libel,  if  it  be  willful  and  unauthorized^ 
IB  in  law  malicious.  Legal  malice  alone  is  sufficient  to  support  an 
action.  If  the  words  are  actionable  in  themselves,  as  we  have 
shown  them  to  be  in  this  case,  and  not  being  privileged,  the  pub- 
lication of  them  is  sufficient  evidence  of  legal  malice.  1  Am.  Lead. 
Oas.  192.  The  falsity  of  the  publication  creates  an  implication  of 
malice.     Farley  v.  Ranck,  3  W.  &  S.  554. 

We  see  nothing  in  the  several  assignments  relating  to  damages, 
that  calls  for  correction.  The  fact  that  an  indictment  may  be  sus- 
tained does  not  preclude  the  jury  from  giving  vindictive  damages. 
When  the  act  is  both  a  public  and  private  wrong,  the  public  and 
tiie  person  aggrieved,  each  has  a  distinct  and  concurrent  remedy. 
Faster  v.  CammonwecUth,  8  W.  &  S.  77.  If  the  party  aggrieved 
makes  out  a  case  which  justly  calls  for  vindictive  damages,  his  right 
thereto  cannot  be  defeated  by  the  fact  that  the  plaintiffs  in  error 
may  be  punished  for  an  injury  to  the  public.  [But  on  an  error  in 
the  admission  of  evidence,] 

Judgment  revereed,  and  venire  facias  de  novo  awarded. 


PcnsBUBOH,   Port  Waykb  &  Chicago    Railway,  Etc.,  CUk 

V.  Collins. 

(87  Penii.  St.  406.) 
NegUgence  —  etnUrOmtarif  —  trespaeser  <m  railway  iraek, 

A  peraon  who,  wUhoat  right,  with  a  foil  knowledge  of  the  location,  voliu- 
terilj  places  himself  upon  a  railroad  track,  at  a  place  where  there  is  no  cToe*- 
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ing,  and  which  is  a  known  place  of  danger,  and  ia  killed  by  a  paiilng  tnio,, 
Ui  negligent,  and  no  daniagea  can  be  reooyered  for  hie  death,  except  Cor 
wanton  injury.* 

ACTION  for  damages  for  negligent  killing  of  plaintiff's  hasband 
and  father.     The  opinion  states  the  facts.    The  plaintifl  had 
judgment  below. 

Hampton  <&  DaheU,  for  plaintiff  in  error. 

A.  M.  Watson,  for  defendants  in  error^  cited  Railroad  t.  Bowm, 
16  P.  F.  Smith,  393;  Railroad  y.  Weber,  22  id.  27 ;  Weiss  t.  RaOr 
road,  29  id.  387;  Penn.  Railroad  v.  Lewis,  id.  33;  Railroad  Co, 
T.  McElwee,  17  id.  311;  Penn.  Railroad  Co.  Y.Jcmus,  22  Pitts.  L 
J.  54. 

Paxson,  J.  On  the  evening  of  November  9th,  1876,  Jsmei 
Gollins  was  found  dead  on  the  tracks  of  the  Pittsburgh,  Fort 
Wayne  &  Chicago  Eailwaj  Company,  in  the  city  of  Allegheny. 
An  engine  and  two  cars  had  just  passed  when  he  was  found,  and  it 
seems  clear  from  the  evidence  that  one  or  both  of  the  cars,  and 
possibly  the  engine,  had  passed  over  him  and  inflicted  injuries  of 
which  he  died  the  same  evening.  This  suit  was  brought  in  the 
court  below  by  the  widow  and  minor  children  of  the  deceased  to 
recover  damages  for  his  death,  upon  the  ground  that  it  was  ooca- 
sioned  by  the  negligence  of  the  railway  company. 

We  are  sared  the  discussion  of  the  question  as  to  how  far  negli'* 
gence  on  the  part  of  the  company  or  its  employees  was  established, 
by  the  fact,  that  conceding  all  that  was  claimed  on  behalf  of  tbt 
plaintiffs  below  in  this  respect,  the  deceased  was  clearly  chargeable 
with  contributory  negligence.  This  will  appear  from  a  brief  state- 
ment of  the  undisputed  facts.  He  had  lived  for  years  in  the  imme- 
diate neighborhood  of  the  spot  where  he  was  killed;  was  neoesBarily 
&miliar  with  the  track  at  that  point,  and  must  have  known  that  it 
was  a  place  of  danger.  There  was  no  public  crossing  at  or  near 
the  place  where  he  was  injured.  The  last  time  he  was  seen  before 
the  accident  was  about  seven  o'clock  in  the  evening,  passing  along 
Wilkins  street  toward  Preble  avenue.  The  witness  says  he  waa 
under  the  influence  of  liquor.  He  was  probably  on  his  way  homSi 
Preble  avenue  is  forty  feet  in  width,  and  runs  parallel  with  and  bj 

♦S«e  Penn.  Co.  v.  Slnclatr,  anU^  p.  185. 
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the  side  of  the  track  for  a  short  distance.  There  was  a  sidewalk  on 
the  side  of  Preble  avenae  farthest  from  the  track,  along  which  he 
might  have  walked  in  safety  to  the  point  where  he  would  natnrallj 
torn  to  go  home.  This  was  a  switch  connecting  his  employer's 
mill  with  the  railroad,  and  which  ran  across  Preble  avenue.  In- 
stead of  turning  off  at  the  switch  and  going  toward  home  he  ap- 
pears to  have  crossed  the  switch  and  continued  on  along  the  avenue, 
or  else  upon  the  railroad  track,  in  a  direction  contrary  to  his  home, 
to  the  spot  where  he  was  killed.  It  was  undisputed  that  from  that 
point  the  locomotive  could  be  seen  for  a  considerable  distance; 
that  it  was  running  at  a  moderate  rate  of  speed,  with  a  bright 
head-light  There  were  three  tracks.  The  track  next  the  avenue 
was  unballasted,  and  between  that  and  tlie  next  track  were  large 
piles  of  cinders.  The  deceased  was  found  lying  on  the  track  next 
to  the  avenue,  which  was  a  side  track.  In  the  immediate  vicinity 
were  piles  of  cinders  of  considerable  size.  The  night  was  unusually 
dark.  Notwithstanding  this  he  could  hardly  have  crossed  the 
switch  without  knowing  it,  and  being  thus  warned  that  he  was 
deviating  from  his  course.  If,  however,  he  had  passed  the  switch, 
and  had  inadvertently  or  by  reason  of  the  darkness  stepped  upon  the 
track,  the  ties  and  rails  and  piles  of  cinders  must  have  instantly 
warned  him  of  his  danger.  It  is  thus  the  case  of  a  man  who  without 
right,  with  a  full  knowledge  of  the  location,  voluntarily  places  him- 
self upon  a  railroad  track,  at  a  place  where  there  is  no  crossing,  and 
which  was  a  known  point  of  danger.  He  was  a  mere  trespasser, 
and  the  case  comes  directly  within  the  ruling  in  17ie  Railroad  Co, 
V.  Korlon^  12  Harr.  405,  that  ^'  where  a  person  places  himself  on  the 
track  of  a  railroad  he  can  claim  no  damages,  except  for  wanton 
injury,  and  not  for  injury  sustained  in  the  pursuit  of  the  company's 
lawful  business  in  the  ordinary  manner,  even  though  the  negligence 
of  the  company's  agents  contributed  to  the  result."  In  Mulherrin 
y.  The  Railroad  Co.,  31  P.  P.  Smith,  367,  it  was  said:  "Except 
at  crossings  where  the  public  have  a  right  of  way,  a  man  who  steps 
his  foot  upon  a  railroad  track  does  so  at  his  peril.  The  company 
has  not  only  a  right  of  way,  but  such  right  is  exclusive  at  all  times 
and  for  all  purposes."  It  may  be  the  deceased  was  so  far  under 
the  influence  of  liquor  as  not  to  know  precisely  where  he  was  going. 
Bnt  the  plaintiffs  in  error  are  not  responsible  for  that  They  did 
not  famish  the  liquor.  If,  as  was  strongly  contended  at  bar  on 
behalf  of  the  defendants  in  error,  the  deceased  was  not  affected  by 


874  PENNSYLVANIA, 

German  American  Bank  ▼.  Aath. 

Uqaor  at  all,  there  was  still  less  excuse  for  his  being  on  the  tracL 
It  was  negligenoe  \p0r  86  to  go  there,  knowing  as  he  did  the  locslitj 
uid  its  danger. 

Much  as  we  deplore  the  loss  which  this  nnfortanate  family  have 
sustained,  the  law  compels  us  to  say  that  it  is  one  for  which  the 
pUuntifls  in  error  are  not  responsible.  This  renders  it  unneoeesaij 
to  discuss  any  of  the  other  points  raised  by  this  record. 

Judgmeni  revtnfi 


Gbbxak  Akbrioak  Bank  y.  Auth. 

(87  Pann.  St.  419.) 

Bwniy — on  hand  of  hank  meotenger — breach  Jor  sUdlivg  monoifofiom  i0— 

nogHgemoe  of  obUgee. 

The  bond  of  a  bank  messenger  boand  him  *'  to  aooount  for  and  paj  oTer  all 
moneys  that  may  come  into  or  pass  throngh  his  hands  as  sach  messsBger- 
and  that  he  shall  in  all  things  conduct  himself  honestly  and  faithfully  u 
snch  messenger."  The  bank  intrusted  him  with  the  keys  of  the  vault  tad 
the  combination  of  the  safe.  He  stole  moneys  of  the  bank  from  the  sale  aod 
Tault  by  means  of  the  keys  and  his  knowledge  of  the  combination.  Heli 
that  the  sureties  on  the  bond  were  liable  therefor. 


D 


EBT  on  a  bond.     The  opinion  states  the  facts.    The  defendant 
had  judgment  below. 


J.  Ludewig  Koethen  and  8lagU  &  Wiley,  for  plaintiff  in  error. 

James  P.  Sterreii,  J,  M,  Kennedy  and  J.  0,  Doty,  for  defendant  in 
error.  A  surety  cannot  be  held  liable  beyond  the  terms  of  hii 
obligation.  Commonwealth  t.  Simonion^  1  Watts,  310  ;  BuiUinf 
Associaiian  r.  Benson,  2  W.  N.  G.  541.  Auth  had  the  keys  of  the 
bank  and  the  combination  of  the  safe.  He  must  have  opened  the 
hanky  unlocked  the  rault  and  safe  and  taken  the  money  at  night 
He  was  enabled  to  do  this,  because  the  bank  allowed  him  to  cany 
the  keys  and  hare  the  combination  of  the  safe.  By  so  doing»  the 
bank  assumed  the  risk  itselfl  Auth's  sureties  are  not  answenhle 
for  the  loss.  In  the  absence  of  eyidence  it  cannot  be  cnstoinnry  to 
accord  to  messengers  such  extraordinary  privileges. 

Gordon,  J.  John  G.  Auth,  the  principal  in  the  bond  in  vdt, 
was  messenger  for  the  German  American  Bank,  and  as  such  wa^» 
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from  time  to  time,  trusted  to  handle  the  moneys  of  that  institution. 
On  the  28th  day  of  May,  1875,  according  to  the  statement  ol 
Charles  Seibert,  tbe  cashier,  some  three  thousand  and  sixty-six 
dollars  were  placed  in  a  tin  box  or  till,  used  for  such  purpose,  and 
SB  he  thinks,  delivered  to  Auth  to  be  put  in  the  safe.  This  waa 
on  Friday  evening ;  the  bank-vault  and  safe  were  not  opened  until 
the  next  Monday  morning,  but  when  opened,  it  was  found  that  the 
sbove-mentioned  sum  of  money  was  missing.  In  the  meantime 
Anth  had  eloped.  There  is  not  much  doubt,  if  the  testimony  is  to 
be  credited,  but  that  he  stole  this  money ;  ceruiinly  the  evidence  is 
safficient  to  justify  a  jury  in  so  finding,  especially  since,  in  addition 
to  what  has  been  above  stated,  it  was  in  proof  that  he  had  in  his 
possession  duplicate  keys  of  the  bank  and  vault,  and  had  also 
knowledge  of  the  combination  necessary  to  open  the  safe-lock.  The 
court,  however,  on  motion  of  the  defendants,  sureties  of  Auth,  non^ 
saited  the  plaintiff,  for  the  reasons  following,  viz. :  because  the 
evidence  of  the  plaintiff  showed  that  if  the  money  was  taken  by 
John  0.  Auth  at  all,  it  was  taken  from  the  safe,  and  inconsequence 
of  his  having  the  combination  of  the  safe-lock,  and  not  in  his 
capacity  as  messenger;  that  there  was  no  evidence  'Hhat  it  was 
within  the  scope  of  the  duties  of  a  messenger  to  have  the  combi- 
nation of  the  safe  and  access  thereto. '' 

From  this  action  of  the  court  we  feel  obliged  to  dissent,  and  as  a 
Teason  for  so  doing,  it  might  be  suflBcient  to  call  attention  to  the 
fact,  that  whether  Auth^s  duties  as  a  messenger  required  that  he 
should  or  should  not  be  intrusted  with  the  bank-keys,  it  certainly 
was  his  duty,  as  a  bank  employee,  to  act  honestly.  Granting, 
therefore,  that  the  cashier  acted  negligently  in  committing  to  him 
the  combination,  he  did  not  the  less  violate  his  duty  in  stealing  the 
money  of  the  bank. 

It  is  not  necessary,  however,  to  look  beyond  the  face  of  the  bond 
itself,  in  order  to  discover  the  incorrectness  of  the  court's  ruling* 
The  bond  recites  that  it  shall  be  the  duty  of  John  0.  Auth  to 
account  for  and  pay  over  all  moneys  '^  that  may  come  into  or  pass 
through  his  hands  is  such  messenger,  and  that  he  shall  in  all  things 
conduct  himself  honestly  and  faithfully  as  such  messenger.''  Here 
are  two  things  made  obvious  :  (1)  he  is  to  be  intrusted  with  the 
Innds  of  the  bank ;  (2)  he  is  to  be  honest  and  faithful  in  the  exe- 
ention  of  the  trust  thus  confided  to  him:  Thus  it  is,  that  without 
a  discussion  of  the  peculiar  duties  of  a  messenger,  as  defined  by 
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dictionaries,  the  bond  itself  cleurly  indicates  what  the  datiee  of 
John  G.  Auth  were,  and  how  those  duties  were  to  be  performed. 
And  if  now  John  G.  Auth  did  act  honestly  and  faithfallj  widi 
reference  to  the  funds  of  this  bank,  which  passed  throagh  lis 
bands,  then  is  the  thief  an  honest  man,  and  then  also  is  it  inie 
that  the  condition  of  the  bond  I'emains  unbroken. 

But  what,  after  all,  was  the  great  impropriety  of  intrusting  to 
Auth  the  combination  of  the  safe-lock  ?  It  must  needs,  in  order  to 
avoid  accident,  be  committed  to  some  one  or  more  persons,  and  who 
more  proper  than  one  who  had  the  handling  of  the  bank  funds,  and 
who  was  held  in  a  heavy  bond  to  act  honestly  ?  Besides,  if  he  was 
to  be  intrusted  with  the  moneys  of  the  bank,  why  not  with  the  place 
in  which  those  moneys  were  to  be  kept  ? 

Be  this,  however,  as  it  may,  the  whole  matter  is  summed  up  in 
this :  Auth  availed  himself  of  his  position  in  the  bank  to  robiti 
and  but  for  that  position  he  could  not  have  accomplished  his  pur- 
pose. The  loss  to  the  plaintiff  resulted  from  the  abuse  of  powen 
which  he,  Auth,  had  acquired  as  its  messenger ;  and  so,  whether  he 
got  at  this  money  by  fraud  and  craft,  by  picking  or  breaking  the 
locks,  or  through  the  confidence  placed  in  him  by  the  cashier,  is  of 
no  moment,  since,  in  either  case,  he  violated  his  duty  as  a  subor- 
dinate officer  or  servant ;  he  was  not  an  honest  and  faithful  mes- 
senger, and  therefore  the  condition  of  his  bond  was  broken. 

The  judgment  is  reversed,  and  a  ventre  facias  de  novo  is  awarded. 

Judgment  reversei 


HowB  Sbwiko  Machine  Go.  t.  Su>Am. 

(87  Penn.  St.  418.) 
Ditiren  for  reni^^pcode  held  hjf  tenant  far  eale  an 


8ooda  held  hj  an  agent  for  sale  on  oommission  are  not  liaUe  to 

rent  due  from  the  agent.* 

REPLEVIN  for  sewing  machines  consigned  by  plaintiff  to  Mc- 
Einley  for  sale  on  commission,  and  distrained  upon  bj  the 
defendant  for  rent  due  from  McEinley.  The  defendant  had  judg- 
ment below. 


•  Tb  the  Mme  affect IfoC^wrv  ▼.  a^0Un  {JO  Md.  486),  11  Am.  Bep.  5tt. 
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Thomas  Roddy ^  tor  plaintiff  in  error. 

0.  L,  Baker  and  d  0.  Bowman^  for  defendant  in  error. 

Shabswood^  J.  The  rale  of  the  common  law  that  the  goods  of 
a  stranger  on  demised  premises  are  subject  to  the  distress  of  the 
kndlord  has  yielded,  and  must  continue  to  give  way  to  the  growing 
necessities  of  trade  and  business.  As  Chief  Justice  Gibson  has 
said  :  ''  There  is  little  reason  to  doubt  that  the  exceptions  will,  in 
the  endy  eat  out  the  rule.''  It  is  not  a  subject  upon  which  it  would 
be  wise  to  draw  refined  distinctions.  It  was  settled  in  Brown  t. 
A'»M,  17  S.  &  R.  138,  that  goods  on  storage  were  exempt,  though 
the  business  of  the  tenant  was  not  exclusively  that  of  a  warehouse- 
man. Certainly  a  man  may  safely  intrust  his  cattle  to  a  farmer  to 
agist,  who  raises  his  own  beasts  for  the  drove  or, the  market.  Nor 
is  there  any  reason  why  a  similar  principle  should  not  be  applied 
to  the  case  of  goods  intrusted  to  an  agent  to  be  sold  on  commission. 
It  is  notoriously  the  usage  for  merchants  —  not  holding  themselves 
out  as  commission  merchants  —  to  receive  and  sell  goods  in  that 
way.  In  the  particular  case  before  us  it  would  seem  reasonable  to 
infer  that  the  products  of  sewing  machine  companies,  the  machines 
themselves  being  known  by  the  name  of  the  manufacturers,  are 
usually  sold  by  these  agents  on  commission.  There  was  enough  to 
pat  the  landlord  on  inquiry  if  notice  was  necessary.  The  broad 
principle  which  governs  the  case  has  been  succinctly  and  happily 
expressed  by  our  brother  Mbbcub,  in  Karns  v.  McXinney,  24  P.  F. 
Smith,  390.  ''The  principle,"  he  says,  ''covering  these  cases 
during  the  tenancy,  except  when  the  goods  are  in  the  custody 
of  the  law,  is  this  :  Where  the  tenant,  in  the  course  of  his  busi- 
ness,  is  necessarily  put  in  possession  of  the  property  of  those  with 
whom  he  deals  or  of  those  who  employ  him,  such  property,  although 
on  the  demised  premises,  is  not  liable  to  distress  for  rent  due  thereon 
from  the  tenant" 

The  judgment  entered  on  the  decision  of  the  referee  is  reversed, 
and  the  record  is  remitted  to  the  Court  of  Common  Pleas,  that  judg- 
ment may  be  there  entered  for  the  plain tifb,  and  their  damages  for 
detention  ascertained  by  a  writ  of  inquiry. 

Judgtneni  reversed  and  record  remitted. 

YoL.  XXZ  — 48 
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FiBST  National  Ban^  of  Glabiom  y.  Obubbb. 

(STPenn.  8t.4S8J 

BMenee — bank  charter — judicial  fUfUcs, 

A  bank  ia  a  private  corporation,  and  its  diarter  a  private  act,  to  be  pleedeil 
and  proved  like  all  other  private  acta,  and  the  court  will  not  take  jodieial 

notice  of  it  without  each  proof. 

1 

DEBT  to  reooyer  double  asarioas  interest     See  BleU  t.  CMnii- 
^ia  Jfiaiional  Bank,  antSy  and  note. 

.   Wihon  £  Jenksy  for  plaintiff  in  error. 

TT.  L,  Corbett,  for  defendant  in  error. 

Shabswood,  J.  As  the  judgment  in  this  case  has  been  just 
reversed  on  the  writ  of  error  sued  out  by  the  plaintiff  below,  and  a 
ventre  facias  de  novo  awarded,  it  will  be  unnecessary  to  consider  m 
detail  the  fifteen  errors  assigned  on  this  record.  It  is  quite  suffi- 
cient to  say  that  under  the  decision  of  this  court  in  Lucae  y.  ffov- 
eminent  National  Bank,  28  P.  F.  Smith,  228;  s.  o.,  21  Am.  Rep. 
17,  we  find  no  errors  in  the  answers  of  the  learned  court  below  of 
which  this  plaintiff  has  any  cause  to  complain.  The  objections  to 
evidence  which  were  overruled  were  on  the  grounds  of  yariance  to 
counts  in  the  declaration,  upon  which,  in  the  end,  the  court  did 
not  enter  judgment.  There  is  technically  an  error  in  the  jndg- 
nlent,  according  to  the  view  of  the  learned  court  below.  The 
counsel  on  both  sides  assumed  that  the  last  count  in  the  declaratioiL 
was  three  counts  from  its  including  in  one  demand  debt  for  monej 
had  and  received,  money  paid,  laid  out  and  expended,  and  money 
found  due  on  an  account  stated.  The  entry  of  judgment  on  the 
last  three  counts  was  in  fact  an  entry  of  judgment  on  the  ninth, 
tenth  and  last  count,  the  ninth  and  tenth  being  for  the  penalty. 
The  judgment  is  wrong  and  must  be  reversed,  although  if  tbe 
cause  had  not  to  go  back  for  another  trial  this  error  might  be  cor- 
rected in  this  court. 

What  the  learned  counsel  for  the  plaintiff  in  error  prinoiiMUj 
insisted  upon  in  his  oral  argument,  as  ground  for  a  reversal  with- 
out a  venire  de  novo,  was  a  point  which  does  not  appear  to  hsve 
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been  made  below  and  which  does  not  arise  on  this  record.  It  i» 
contended  that  under  the  act  of  Congress  establishing  the  national 
banks,  those  institutions  have  a  right  to  charge  and  receive  what- 
ever amount  of  interest  any  banks  of  issue  chartered  by  the  State 
have  a  right  to  receive,  and  that  several  banks  of  issue  were  incor- 
porated and  in  existence  during  the  period  that  the  alleged  usury 
was  paid  in  this  case,  who  might  lawfully  make  any  contract  with 
their  debtors  on  the  subject  of  interest.  In  the  Circuit  Court  of 
the  United  States  for  the  western  district  of  Pennsylvania  the 
]X)int  was  so  ruled  by  Justices  STROKa  and  McEEKKAiir,  reversing 
a  judgment  of  the  District  Court.  First  National  Bank  of  Mt. 
Pleasant  v.  Duncan,  25  Pitts.  Leg.  Jour.  169.  The  ruling  in  that 
cue  was  on  the  rejection  by  the  District  Court  of  an  offer  to  show 
that  there  were  State  banks  of  issue  authorized  by  special  charters 
to  charge  and  receive  more  than  six  per  cent  We  give  no  opinion 
upon  this  question.  No  offer  was  made  in  the  court  below  to  give 
Bach  evidence.  It  is  contended  now  that  the  court  will  take  judi- 
cial notice  of  the  fact.  No  doubt  in  New  York  and  other  States 
the  court  will  take  judicial  notice  of  institutions  organized  under  a 
general  banking  law.  Although  the  general  banking  law  of  April 
16th,  1850,  Pamph.  L.  477,  is  undoubtedly  a  public  act,  and  where 
the  charter  of  any  particular  bank  is  produced  and  proved,  the 
ooort  will  take  judicial  notice  of  its  provisions;  yet  without  such 
proof  it  cannot  take  notice  of  the  charter.  A  bank  is  a  private 
corporation,  its  charter  a  private  act,  to  be  pleaded  and  proved  aa 
dl  other  private  acts.  It  has  been  held  by  the  District  Court  of 
Philadelphia  in  Handy  v.  Hie  Philadelphia  dk  Reading  Railroad 
Co*y  1  Phila.  31,  that  an  act  which  declares  that  loans  and  contracts 
previously  made  by  any  person  with  a  particular  corporation  shall 
not  be  deemed  usurious  by  reason  of  the  corporation  agreeing  to 
pay  more  than  legal  interest,  is  a  private  act. 

Ohief  Juatioe  Aonew  filed  a  concurring  opinion,  discussing  the 
question  what  constitutes  a  bank  of  issue. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 
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LaZBAB  V.    PORTEB. 

(87  Pann.  St.  612.) 
BankrupUif  —  dower  —  token  not  barred  hi$» 

A  lMUikrapt'0  wife  is  not  barred  of  dower  hj  the  sale  of  lier  hnsbead*!  laadt 

bj  the  aaeignee  in  bankmptej. 

ASSUMPSIT.     The  opinion  snffioiently  states  the  case*    The 
plaintiff  had  judgment  below. 

Thomas  C.  Lazear,  for  plaintiff  in  error. 

W,  D,  Porter,  for  defendant  in  error.  A  sale  under  a  judgment 
against  the  husband  alone,  or  a  mortgage  in  which  the  wife  does  not 
join,  bars  the  wife's  right  of  dower.  ScoU  v.  Oroasdale,  1  Yeateu, 
75;  2  Dallas,  127;  Directors  of  the  Poor  v.  Royery  7  Wright,  146. 
A  sale  of  a  decedent's  land  by  the  Orphans'  Court  bars  dower. 
.Mitchell  T.  Mitchelly  8  Barr,  126 ;  Helfrich  v.  Obermyery  3  Harr. 
113.  A  judicial  sale  in  this  State  will  bar  the  wife's  right  of  dower. 
Worcester  v.  Clark ,  2  Grant,  84. 

Trukkey,  J.  The  question  presented  is,  does  the  sale  of  the 
lands  of  a  bankrupt  by  the  assignee  divest  dower  of  the  bankrupt's 
wife  ? 

By  operation  of  law  the  title  of  the  bankrupt's  real  estate  ii 
Tested  in  the  assignee  from  the  date  of  the  commencement  of  the 
proceedings  in  bankruptcy.  R.  S.  TJ.  S.,  §  5044.  The  assignee 
shall  sell  the  unincumbered  real  estate  on  such  terms  as  he  thinb 
most  for  the  interest  of  the  creditors.  B.  S.  TJ.  S.,  §  5062.  He 
shall  have  authority,  under  the  direction  of  the  courts  to  redeem 
or  discharge  any  mortgage  or  lien  upon  the  real  estate,  or  to  sell  the 
same  subject  to  such  mortgage  or  lien.  B.  S.  IT.  S.,  §  5066.  On 
application  of  any  party  in  interest  the  court  shall  hare  complete 
supervisory  power  over  such  sales,  including  the  power  to  aet 
aside  the  same  and  order  a  resale.  Act  of  United  States,  June 22, 
^874,  §  4. 

In  Pennsylvania  an  insolvent  debtor,  under  arrest  and  imprieoo- 
ment,  to  procure  his  discharge,  shall  execute  an  assignment  of  all 
his  estate  to  trustees  nominated  by  his  creditors  and  appointed  bj 
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the  court.  Act  1836,  Purd.  Dig.  779,  pi.  22d.  The  trustees  shall 
be  deemed  Tested  with  all  the  estate  of  the  ihsolyent,  at  the  time- 
of  filing  his  petition,  subject  to  liens.  Act  1836,  Purd.  Dig.  782^ 
pi.  42.  They  shall  conyert  the  estate  into  cash  and  make  distribu- 
tion among  the  creditors.  Act  1836,  Purd.  Dig.  780,  pi.  22.  The^ 
property  of  the  insolvent  Tests  in  the  trustees  by  operation  of  law, 
not  by  virtue  of  the  assignment.    Buby  t.  OUnn,  5  Watts,  77. 

The  salient  points,  touching  the  question  in  hand,  of  the  Bank- 
rapt  Law  and  InsolTent  Debtor  Act,  have  been  noted,  the  better  to- 
obserTe  the  similarity  of  the  title  which  passes  to  the  assignee  in 
the  one  and  trustee  in  the  other,  a  title  created  by  operation  of  law^ 
in  each,  in  trust  for  creditors.  The  entire  estate  of  the  bankrupt 
is  transmitted,  so  of  the  insoWent.  The  assignee  is  subject  to  th& 
power  and  direction  of  the  court,  and  so  is  the  trustee.  In  each 
the  estate  is  to  be  converted  into  money  for  payment  of  debts,  and 
the  accounts  are  subject  to  examination  of  the  respectiTO  courts. 
Nothing  is  said,  in  either  statute,  of  the  incipient  estate  of  the 
bankrupt's  or  insolTent's  wife.  The  revised  act  of  1836  was  a  re- 
enactment  of  prior  statutes  of  like  tenor  relative  to  insolvents.. 
At  an  early  day  it  was  held  that  the  quasi- judicial  proceedings  for 
disposition  of  insolvent's  estates  did  not  defeat  the  right  of  dower. 
Edler  v.  Micheal,  2  Yeates,  300.  At  a  later  day  the  same  doctrine 
was  held  in  EherU  v.  Fishery  1  Harr.  526,  when  the  court  said : 
''In  1822  our  insolvent  laws  required  the  assignment  to  be  made- 
when  the  unfortunate  debtor  was  in  custody.  He  must  so  make  it 
to  obtain  his  discharge.  His  creditors  designated  and  the  court 
appointed,  the  trustee.  The  interest  which  his  assignee  had  waff 
precisely  his  interest  and  no  more.  He  sells  his  effects,  real,, 
penonij  and  mixed.  He  collects  his  debts  and  he  divides  the  fund 
according  to  law  among  the  creditors.  If  a  surplus,  he  returns  it 
to  the  debtor.  The  wife  is  not  named  in  our  insolvent  laws,  and 
if  the  insolvent  has  real  estate,  which  is  sold  by  the  trustee,  and  she 
surrives  her  husband,  she  is  entitled  to  dower  in  that  estate."  By 
parity  of  reasoning  the  purchaser  from  an  assignee  in  bankruptcy 
takes  subject  to  the  bankrupt's  wife's  right  of  dower.  So  held  the 
learned  and  able  judge  of  the  United  States  District  Oourt  for  the 
Eastern  District  of  PennsylTania.    In  re  Aiigier,  4  N.  B.  H.  619. 

Of  course,  as  said  by  defendant  in  error,  ''  the  general  principle 
that  a  judicial  sale  in  this  State  will  bar  the  wife's  right  of  dower 
will  not  be  questioned."    Nor  will  the  principles  held  in  Dtrectar*^ 
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cf  the  Paor  v.  Rayer^  7  Wright,  146.  Nor  will  we  say  that  the 
rery  foundation  of  those  principles  is,  that  the  debts  are  liens  s£ 
4ind  immediately  before  the  seizure  and  sale.  We  are  not  con- 
yinced  that  an  assignee's  sale  is  within  the  rule.  We  see  no  Bub- 
^tantial  distinction  between  it  and  a  sale  by  a  trustee  under  our 
statute.  Hence,  we  wholly  dissent  from  the  dictum  in  Woreuier 
y.  Clarky  2  Grant,  84,  that  "  On  general,  principles  long  recognind 
in  Pennsylyania,  that  lands  are  assets  for  payment  of  debts,  and 
that  dower  is  barred  by  a  sheriff's  sale,  in  yirtue  of  either  a  judg- 
ment or  mortgage  executed  by  the  husband  alone,  I  should  hare 
no  difficulty  in  holding,  that  a  sale  in  pursuance  of  a  decree  in 
bankrupty  would  also  bar  dower,  were  it  not  for  the  third  proyiflo 
to  the  2d  section  of  the  act  of  Congress  of  19th  August,  1811/' 
Dower  is  a  legal,  an  equitable,  and  a  moral  right.  It  is  favored  in 
A  high  degree  by  law,  and,  next  to  life  and  liberty,  held  sacred. 
McEeak,  C.  J.,  KenTiedy  y.  NedroWy  1  Dall.  417.  A  widow'i 
right  of  dower  commences  with  her  marriage  ;  it  is  held  so  sacred 
A  right,  that  no  judgment,  recognizance,  mortgage  or  any  other 
incumbrance  whateyer,  made  by  the  husband  after  the  marriage, 
can,  at  common  law,  affect  her  right  of  dower ;  even  the  king's 
debt  cannot  affect  her.  Shippen,  P.  J.,  Oraffy.  SmiiJi,  1  DalL  481 
The  only  modification  of  these  principles,  that  we  haye  suffered,  ii 
in  treating  the  rights  of  creditors  as  paramount,  and  permittiDg 
them,  through  a  judicial  sale,  to  bar  dower  ;  a  policy  often  qaes- 
tioned  and  which  is  not  to  be  extended  beyond  established  limits. 
WooDWABD,  J.,  Worcester  y.  Clark,  supra.  That  policy,  from 
■any  principle  of  analogy,  should  not  be  extended  a  whit  farther. 
It  has  been  carried  too  far  and  has  too  often  diyested  estates  of 
women,  incident  though  they  be  to  the  marital  relation,  when  no 
equitable  principle  so  required.  Nothing  should  betaken  toprejn- 
<]ice  a  wife's  estate  by  mere  inference.  A  statute  ought  not  to  be 
interpreted  as  authorizing  a  sale  of  the  husband's  lands,  freed  from 
dower,  unless  such  is  its  clear  intendment.  Were  the  meaning  of 
the  bankrupt  law  and  the  effect  of  a  sale  of  the  bankrupt's  land, 
^8  to  dower,  doubtful,  the  conclusion  must  be  that  the  wife's  estate 
is  not  diyested. 
Judgment  reyersed,  and  judgment  is  now  entered  upon  the  cam 

stated  for  defendant  for  costs. 

JudgmetU  reversed. 
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Taylor  v.  Mitohull. 

(97  P«Dn.  St.  U8.) 

■ 

1  ' 

Oownant  not  to  make  trill  to  pr^udioe  of  eovenantor^9  Mint. 

A  niled  agreemeiit,  for  a  valuable  oonsi  deration,  uot  to  make  a  will  to  tliA 
prejudice  of  the  rights  of  the  covenantor's  heire  in  hie  estate,  is  valid. 

EJECTMENT.    The  opinion  safficiently  states  the  ease.    Th^ 
defendants  had  judgment  below. 

R.ASn  Woods  J  for  plaintiff  in  error.  ^ 

S,ff.  Ooyer,  for  defendants  in  error.  The  instrament  was  testa^ 
mentary  and  was  revoked  by  the  subsequent  will  Turner  v.  Scotif 
1  P.  F.  Smith,  134;  Scott  v.  Scott y  20  id.  244.  . 

Truhk£Y|  J.  WiUiam  Carson's  deed;  dated  5th .  August,  1862,  i^ 
60  fur  from  being  tcstaiAeutary  that  it  contains  his  .covenant  not  to 
devise  his  real  estate.  The  sole  question,  is  whether  that; covenant 
shall  prevail  against  his  will.  A  valuable  consideration  is  set  forth, 
namely,  a  conveyance,  for  the  benefit  of  said  William,by  John  Carson 
and  Nancy  McFadden,  of  their  title  and  interest  in  a  tract  of  land 
which  they  inherited  from  their  mother  ;  and,  for  that,  said  William 
covenanted,  ''  that  I  shall  not,  nor  will  I  by  deed,  mortgage,  sale, 
judgment,  devise  or  otherwise,  prejudice  or  interfere  with  the  rights 
of  the  said  John  Carson  and  Nancy  McFadden,  as  my  heirs  at  law, 
as  to  their  free  and  equal  share  in  all  my  real  estate,  but  the  same 
shall  remain  free  and  uncontrolled,  to  be  divided  equally  amongst 
all  my  legal  heirs,including  the  said  John  and  Nancy,at  my  decease.'' 
The  plain  meaning  is,  that  for  a  valuable  consideration,  the  cove- 
nantor agreed  to  hold  his  real  estate  unincumbered,  free,  and  uncon- 
trolled, to  be  divided  amongst  his  heirs.  Had  he  contracted,  for 
same  consideration,  to  sell  his  land  and  give  possession  at  his  death, 
and  make  provision  for  coveyance,  after  his  decease,  to  such  per- 
sons as  should  be  his  heirs,  the  intent  would  not  be  more  obvious. 
For  the  purpose  of  reaching  the  like  end  he  convenanted  to  stand 
seized  to  the  use  of  his  heirs. 

John  Oarson  and  Nancy  McFadden  were  children  of  William, 
who  alaohad  two  other  children  by  his  second  wife.     That  natural 
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lave  and  affection  of  the  parties  to  this  deed,  for  the  other  cbUdren, 
likewise  moved  them  to  stipulate,  is  manifest  from  the  relatioiuhip; 
and  were  such  motive  nece88ary,it  is  not  essential  that  it  be  ezpreeaed. 

Fisher  v.  StrickUr,  10  Barr,  348.  Little  need  be  predicated  of  thi» 
farther  than  showing  one  object  of  the  covenantees  was  prevention 
of  the  very  thing  attempted  upon  the  plaintiff. 

William  Carson  died  seized  of  the  land,  and  the  devisees  stand  in 
his  shoes.  They  are  not  innocent  third  persons.  Had  he  died 
intestate  his  heirs  coald  not  violate  the  contract;  no  matter  if  the 
deed  is  not,  in  strictness,  within  the  statute  of  Uses  and  Trusts,  27 
Hen.  8,  and  the  conveyances  which  sprung  up  in  consequence 
thereof.  The  consideration  was  not  mone^,  necessary  to  a  fetyois 
and  sale,  nor  blood  or  marriage,  necessary,  to  a  covenant  to  stand 
seised  to  uses  ;  but  it  was  a  valuable  one,  and  between  the  parties 
and  privies,  sufficient  to  support  a  contract  to  hold  the  land  for  use 
of  his  heirs,  their  possession  to  commence  at  his  death.  Each 
party,  equitably  interested,  can  recover  his  portion,  in  his  ownnam^ 
and  is  not  bound  to  resort  to  a  personal  action  for  damages. 

Judgment  reyersed,  and  judgment  is  now  entered  for  the  plaint- 
iff upon  the  verdict. 

Judgment 
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OULTBB  T.  WlLBBBK. 

(48  Iowa,  M.) 

Vwry  —  turety  —  ulhen  eannci  pUad, 

A  nnty  who  baa  given  hia  own  note  in  part  payment  of  his  principal's  nsiui- 
ona  note,  cannot  plead  xumry  in  an  action  upon  liia  own  note. 

ACTION  tipoii  a  promissory  note,  given  by  defendants  alone  in 
part  payment  of  a  larger  note,  executed  by  Chambers  as 
prinoipal,  and  the  defendants  as  sureties,  which  was  asariooB* 
Plea  of  nsoiy.    Judgment  for  defendants  below. 

Chai$  S  Taylor,  for  appellant 

H.  Jordan,  for  appellees. 

Adams,  J.  We  think  that  the  transaction  by  which  the  defend-^ 
aots  took  np  the  original  note  was  either  a  payment  or  purchase, 
and  that  in  either  case  the  defendants  cannot  maintain  the  plea  of 
Q81117.  What  the  defendants'  theory  is  does  not  yery  distinctly 
appear;  but  they  speak  of  the  note  in  suit  as  a  substituted  note. 
We  presume  that  their  theory  is,  that  the  note  was  given  by  way  of 
reneiral,  and  that  it  is  therefore  subject  to  the  plea  of  usury,  upon 
the  same  ground  that  the  original  note  would  be.  If  the  note  was 
pTeu  by  way  of  renewal,  it  would  doubtless  be  subject  to  the  plea 
Vol.  XXX  —  49 
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of  asai7.  The  question  then  is:  Can  the  note  be  properly  con- 
sidered as  given  by  way  of  renewal  ?  In  our  opinion,  it  cannot. 
To  constitute  a  renewal,  the  new  note  should  be  executed  by  the 
principal.  Where  there  is  a  renewal,  the  original  note  becomes 
extinguished.  In  this  case  the  defendants  caused  the  original  note 
to  be  indorsed  to  them,  and  they  brought  an  action  in  attachment 
on  it  against  Chambers,  averring  that  they  had  purchased  it  It 
would  be  singular  use  of  language  to  say  that  a  note  which  bis 
been  renewed  is  still  outstanding  and  enforceable.  We  think  that 
where  a  surety  takes  up  the  note  of*  his  principal  the  transaction  is 
necessarily  either  a  payment  or  purchase.  There  are  decisiooi 
which  would  seem  to  indicate  that  it  should  be  regarded  as  a  pay- 
ment, and  not  a  purchase.  The  surety  can  reoorer  only  the  amount 
paid  by  him,  even  though  he  takes  an  assignment  of  the  claim. 
Bhw  v.  Maynard^  2  Leigh,  54.  So  the  statute  of  limitations  begini 
to-run  against  the  surety  from  the  time  of  payment,  if  the  note 
was  then  due.  Hale  v.  Andrus,  6  Cow.  225;  Walker  v.  Laihrep^ 
6  Iowa,  51G;  Tilloteony.  Rose,  11  Mete.  299.  But  whether  the 
transaction  in  this  case  be  regarded  as  a  payment  or  purchase,  the 
defense  of  usury  is  not  available.  If  it  be  regarded  as  a  payment) 
the  usurious  debt  is  extinguished.  The  note  given  in  part  pay- 
ment represents  a  different  debt.  The  original  note  is  discharged. 
Whatever  claim  the  defendants  have  upon  Chambers  is  not  upon 
the  note,  but  upon  his  implied  promise  to  indemnify  them.  Cbpit 
Y.  Middleton,  1  Turn.  &  Buss.  224;  Hodgson  t.  Shaw,  3  Mylne  ft 
Keen,  183.  They  can  recover,  as  we  have  seen,  what  they  have 
paid,  and  no  more.  If  however  they  have  given  their  note  in 
part  payment,  they  can  include  the  amount  of  the  note  so  given, 
even  though  not  paid.  Rodman  v.  Hedden,  10  Wend.  498.  Nor 
can  a  principal  maintain  a  plea  of  usury  against  a  surety  who  hai 
paid  his  usurious  debt.  This  results  from  the  fact  that  the  suretj 
is  entitled  to  full  indemnity,  and  it  is  his  right  to  pay  immediately 
upon  the  maturity  of  the  note,  and  to  seek  indemnity.  He  cannot 
be  subjected  to  the  trouble  and  delay  of  waiting  to  be  sued,  and 
then  of  interposing  the  defense  of  usury.  In  our  opinion,  it  followa 
that  if  he  has  given  his  own  note  in  part  payment  of  his  principal's 
usurious  debt,  he  cannot  maintain  the  plea  of  usury  against  die 
holder  of  the  note  so  given .  He  cannot  be  allowed  to  specolate 
upon  his  suretyship.  Yet  that  is  what  the  defendants  are  attempt- 
ing to  do.     They  have  brought  an  action  in  attachment  to  recover 
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the  amoiiDt  of  the  original  note,  and  are  seeking  to  avoid  their  oWn 

obligation  —  the  giving  of  which,   if  they  paid  the  original  note, 

ooQBtitates  the  sole  basis  for  their  recovery. 

If  the  transaction  in  question  could  be  regarded  as  a  purchase, 

so  as  to  give  the  defendants  a  right  of  action  upon  the  original  note 

against  Ohambers,  and  if  Chambers,  in  such  action,  could  plead 

usury,  still  these  defendants  could  not  have  recourse  to  their 

assignor  until  they  have  sustained  loss  by  reason   of  the  usurious 

ohaiaeter  of  the  note.    Code,  §  2081. 

•  Judffm§ni  rmmrssd* 


State  v.  Dakforth. 

(48  Iowa,  48.) 

Ciiminail&m  —  mhtetion -^  evidenee  —  resenManee  to priioner  nf  chUd  oB/tgti 

to  he  horn  cf  the  intereouree, 

Ob  the  trial  of  an  indictment  for  seduction,  a  child,  alleged  to  have  been  bom 
of  the  alleged  interooarae,  cannot  be  exhibited  to  the  jary  as  corroborative 
•videnoe  for  the  proeecation  on  account  of  its  resemblance  to  the  defendant. 

CONVICTION  of  seduction,  alleged  to  have  been  effected  by  the 
aid  of  stupefying  drugs  administered  by  the  defendant.  On 
the  trial,  the  prosecution,  under  objection,  exhibited  to  the  jury  an 
infant  proved  to  have  been  born  to  the  prosecutrix  nine  months 
after  the  alleged  seduction.    The  other  facts  appear  in  the  opinion. 

John  F*  Lacey  and  FT.  R.  Lewis,  for  appellant. 

i7.  P*  McJunkiUf  attomey*general,  for  the  State. 

RoTHBOCK,  0.  J.  [Omitting  synopsis  of  evidence.]  The  court 
instructed  the  jury  as  follows  :  **  If  you  find  that  the  child  resem- 
bles the  defendant  as  children  resemble  their  fathers,  and  your 
judgment  and  experience  teach  you  that  there  is  any  thing  reliable  in 
this  appearance  that  wonld  be  safe  for  you  to  form  an  opinion  on^ 
then  you  may  consider  these  matters  (meaning  this  and  other  facts 
recited  in  the  instructions)  in  corroboration  of  the  prosecutrix, 
and  also  as  testimony  to  connect  the  defendant  with  the  commit* 
sion  of  the  crime  charged." 
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An  instraotion  in  Babstantially  the  same  language  was  gi?ea  m 
the  case  of  Stumm  y.  Hummel^  39  Iowa,  478,  and  it  is  niged  by  tbe 
attorney-general  that  this  court  approred  the  same.  The  qnestioa 
as  to  the  right  to  offer  the  child  in  evidence  does  not  appear  to 
have  been  raised  in  that  case.  The  court  (Beck,  J.)  said  :  "Thii 
instruction  is  said  to  be  erroneous,  because  it  does  not  confine  tbe 
consideration  of  the  jury  to  family  resemblance.  Oertainly  noth- 
ing else  could  have  been  understood  by  the  jury.  The  word  '  lesem* 
blance '  here  used  implies  that  likeness  ordinarily  seen  between  cbfld 
and  father.'' 

In  the  case  at  bar  the  defendant  objected  to  tbe  child  being 
shown  to  the  jury,  and  excepted  to  the  instrnctions,  and  insists 
that  the  action  of  the  court  was  erroneous,  not  becanse  the  instnie- 
tion  was  not  clear  and  distinct  in  language,  but  because  the  resem- 
blance of  infants  to  the  father  is  too  indistinct  and  uncertain  to  be 
allowed  as  evidence  in  a  case  of  this  character.  In  this  view  we 
concur.  This  child  was  about  three  months  old  at  the  time  of  tbt 
trial.  We  have  found  that  aside  from  this  there  was  no  corrobor- 
ating evidence  to  warrant  a  verdict  of  guilty,  and  it  would  be  a  most 
unwise  and  dangerous  rule  to  hold  that  a  man  may  be  deprived  of 
his  liberty  by  reason  of  a  supposed  resemblance  between  a  child  of 
that  age  and  himself.  See  RUk  v.  The  State,  19  Ind.  152 ;  Ke^ 
ision  V.  Rowe,  16  Me.  38. 

We  think  the  evidence  was  insufficient  to  support  the  verdict 
We  need  not  discuss  the  other  questions  presented  in  the  aigo* 
ment  of  counseL 

Judgment 


Stbel  y.  Fifb. 

(48  Iowa,  903 

BkUnste  effMmi% —  mmMrandLum  ofmU — Utter  ta 

A  letter  written  hj  an  owner  of  real  estate  to  bis  agent,  and  received  bf  Ua, 
Btating  tliat  he  would  sell  a  certain  portion  thereof  at  a  certain  priee.  It  Ml 
an  agreement  under  the  statute  of  frauds,  although  the  agent  commonicattf 
its  contents  to  a  proposed  purchaser,  who  orallj  agrees  to  purchase  upon  tkt 
specified  terms. 
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SUIT  for  specific  performance  of  contract  for  sale  of  real  estate. 
The  petition  stated  that  defendants  were  owners  of  certain 
real  estate  described  therein;  that  plaintiffs  applied  to  Johnson, 
their  agent,  to  purchase  the  same;  that  afterward  Johnson  informed 
plaintiffs  he  had  received  a  letter  from  defendants  stating  they 
Would  sell  a  portion  of  said  real  estate  for  $650;  that  plaintiffs 
accepted  said  proposition,  and  requested  Johnson  to  procure  a  deed 
therefor;  but  the  defendants  refused  to  perform.  The  plaintiffii 
had  judgment  below. 

Buff&ne  Cowlesj  for  appellants. 

Wakefield  A  McAndrew  and  J,  Z>.  F.  Smith,  for  appellees. 

SsBYXBs,  J.  1.  It  is  not  alleged  in  the  petition,  or  claimed  by 
eounsel  for  the  appellees,  that  Johnson  was  the  agent  of  the  plaini- 
ifh,  but  that  he  was  the  agent  of  the  defendants.  This  being  tme^ 
the  deliyery  of  the  letter  to  Johnson  could  hayo  no  other  or  greater 
effect  than  if  it  had  been  written  and  retained  in  the  possession  of 
the  defendants.  It  is  unquestionably  true  that  a  memorandum, 
agreement  or  deed  must  be  executed  by  the  party  to  be  bound,  or 
his  authorized  agent,  and  delivered  to  and  accepted  by  the  other 
party  to  take  the  case  out  of  the  operation  of  the  statute  and  its 
clear  intent  and  meaning.  In  Orant  v.  Levan,  4  Penn.  St.  393, 
there  was  found  among  the  papers  of  Bobert  Martin,  deceased,  a 
plat  of  certain  lands  on  which  was  indorsed,  in  his  handwriting: 
^' These  lands  sold  to  Robert  Morris,  Esq.,  of  Philadelphia.  Deeds 
poll  to  him.  Purchase-money  paid  me,  Bobert  Martin.  The  over- 
measure  to  be  cast  up  and  accounted  for."  It  was  sought  to  com- 
pel a  specific  x>erf ormance.  The  defense  was  the  statute  of  frauds. 
The  court  say:  ^^But  an  agreement  is  the  assent  of  two  minds  to 
the  same  thing;  it  requires  that  the  written  evidence  of  it,  when  it 
is  reduced  to  writing,  as  well  as  the  agreement  itself,  should  be 
aeen  and  assented  to  by  both  parties.  *  *  *  It  may  be  evi- 
denced by  a  letter  sent  from  the  one  to  the  other,  and  accepted  as 
veil  as  acted  upon  as  an  offer  of  terms,  or  by  a  receipt  or  memo- 
nndum  sufficiently  stating  the  conditions;  but  in  these  instances 
the  paper  is  parted  with  as  evidence  of  the  thing  agreed  to.  The 
principle  that  delivery  is  necessary  to  give  effect  to  a  written  agree- 
iDent  is  not  oonfined  to  specialties." 


^0 IOWA, 

Burlington  and  Henderaon  County  Ferry  Go.  ▼.  Uavii. 

In  the  case  at  bar  plaintifEs  nerer  eren  saw  the  letter.  All  die 
knowledge  they  had  of  its  contents  was  derired  from  JohnsoiL 
Nor  is  the  letter  before  ns.  Nor  have  its  contents  been  proTen 
except  as  its  contents  were  declared  or  stated  by  Johnson;  and  aeit 
never  was  delivered,  but  retained  in  their  possession  by  thed^nd* 
antSy  or  rather  by  their  agent,  we  hold  that  it  is  not  soffioient  to 
take  the  case  ont  of  the  operation  of  the  statute. 

[Omitting  a  minor  point.] 

The  cause  will  be  remanded  to  the  court  below,  with  directioiii 
to  dismiss  the  petition  and  render  a  decree  for  the  defendants. 


Bdslikotok  AjfTD  Hbkdbbsok  Oountt  Fbbbt  Oa  V.  Datx& 

(48  Iowa,  188.) 
OamUiutional  law  — exekuhe  iieenm  to  ffrr^ — what  i9. 

A  l^slatare  may  empower  a  city  to  grant  an  exelnslve  lioenae  to  ferry  menm 
a  navigable  river,  and  the  conferring  of  power  to  grant  or  refuM  fiiek 
lioeDM  anthoriaes  the  granting  of  an  exclnaive  Uoenee.* 

AOTION  to  enjoin  a  ferry.     The  plaintifEs  claimed  the  ezdusiTO 
right  to  such  ferry  under  the  following  ordinance  of  the  ci^ 
of  Burlington: 

^'  SECTION  1.  TTiereforey  be  it  ordered  by  the  cUy  council  of  tie  ciij 
of  Burlinffton,  That  in  consideration  of  the  premises,  the  right  to 
establish  and  maintain  a  ferry  across  the  Mississippi  river,  between 
this  city  and  the  opposite  shore  in  the  State  of  Illinois,  is  hereby 
granted  to  said  '  Burlington  and  Henderson  County  Ferry  Com- 
pany,' for  the  term  of  ten  years  from  this  date,  without  chai^  for 
wharfage  or  other  tax,  license  or  assessment  against  the  company; 
provided  said  ferry  company  shall,  in  all  other  respects,  comply 
with  the  provisions  of  ordinance  No.  14  of  the  Bevised  Ordinances 
of  this  city,  entitled  *  Ferries,'  during  said  term  of  years.  If  ^ 
said  ferry  company  fails  to  run  their  boat  for  ten  days,  when  tlie 
river  is  navigable,  all  the  above  privileges  shall  be  forfeited;  bat 
in  case  of  breakage  a  reasonable  time  shall  be  given  for  repairs. 

•8m  flttdton  T.  Oiaro  JAnd  and  KmU/ratton  Co.  (47  Tex.  6Q),  8S  Am.  Bapi 
note,S88. 
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''Sio.  2.  That  the  rights  and  privileges  granted  to  said  Buriing- 
toQ  and  Henderson  County  Ferry  Company  are  exclusiye,  and  no 
other  license  to  ran  a  ferry  across  said  river  shall  be  granted  by  the 
city  of  Burlington  to  any  other  person,  company  or  body  corporate 
for  the  term  of  ten  years  from  this  date;  provided  said  Bnrlington 
and  Henderson  County  Ferry  Company  shall  comply  with  the  con- 
ditions  and  restrictions  of  said  ordinance  14  of  the  revised  ordi- 
naooes  of  the  city,  entitled  *  Ferries/  or  other  ordinances  hereafter 
adopted  for  the  regulation  of  ferries." 

Hie  defendant  claimed  by  license  under  the  laws  of  Illinois,  and 
by  the  proceedings  of  the  proper  court  of  Illinois.  The  plaintifl 
had  judgment  below. 

HaU  A  Baldwin  and  Blake  A  Hammock,  for  appellant 
J.  S  8.  K,  Tracy  and  P.  Henry  Smyth,  for  appellee. 

Adams,  J.  The  city  council  has  only  such  power  as  has  been 
giren  it  by  the  legislature.  To  determine  whether  the  power  to 
gnmt  an  exclusive  right  to  operate  a  ferry  at  the  point  mentioned 
has  been  given,  we  have  to  inquire  whether  any  act  has  been  passed 
purporting  to  give  such  power,  and  if  so,  whether  the  legislature 
had  power  to  pass  such  act 

The  act  of  the  legislature  upon  which  the  plaintiff  relies  is  found 
in  the  charter  of  the  city  of  Burlington,  approved  June  10,  1845. 
Section  15  of  the  charter  provides  that  *'  the  city  council  shall  have 
power,  and  it  is  made  their  duty  to  regulate  by  good  and  wholesome 
laws  and  ordinances  all  ferries  across  the  Mississippi  river  from  said 
dty  to  the  opposite  shore.  And  the  said  city  council  shall  have 
fall  and  exclusive  power  to  grant  or  refuse  license  to  keepers  of 
ferries  from  said  city  across  the  Mississippi  river  to  the  opposite 
shore." 

The  defendant  denies  that  the  cnarter  purports  to  confer  upon 
the  city  council  the  power  to  exclude  him  from  the  operation  of  hia 
ferry.  In  the  first  place  it  is  said  that  the  charter  purports  to 
grant  the  exclusive  power  to  license  ferries,  but  not  the  power  to 
grant  an  exclusive  license  to  a  ferry.  In  the  second  place  it  is  said 
that  the  power  granted  is  to  license  ferries /ront  the  cilty,  and  thai 
even  if  the  city  council  had  the  power  to  grant  an  excltietve  license 
to  UmjfroM  the  city,  such  license  would  not  exclude  the  defend* 
ant's  right  to  ferry  from  the  opposite  shore. 


m IOWA, 
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As  to  the  first  point,  it  may  doubtless  be  said  that  the  exchui?e 
power  to  grant  a  license  is  not  the  same  as  the  power  to  giBot  an 
oxelusiTe  license.  By  granting  the  exdusiye  power  to  license,  the 
legislature  doubtless  designed  to  provide  that  the  city  alone  sboald 
exercise  such  power.  Fanning  v.  Oregoirey  16  How.  524.  The 
power  to  grant  an  exclusive  license  must  be  found,  we  think,  if  at 
all,  in  other  words  of  the  charter.  Upon  looking  into  it^  we  find 
that  it  conferred  the  '^  power  to  grant  or  refuse  license."  Herein, 
we  think,  was  conferred  the  power  to  grant  an  exdnsive  lioense. 
The  power  to  license  necessarily  includes  the  power  to  prohibit  un- 
licensed persons  from  doing  the  acts  authorized  by  the  license.  The 
power  to  refuse  license  necessarily  gives  the  power  to  limit  Ae  isBo- 
ance  of  licenses.  And  if  the  city  council  has  power  to  limit  the 
issuance  of  licenses,  we  see  no  reason  why  it  may  not,  in  its  discie- 
tion,  and  with  a  view  to  promoting  the  public  interest,  bind  itielf 
by  contract  with  a  person  licensed  to  issue  no  other  license. 

The  mere  power  to  licenscror  to  license  and  regulate,  does  not,  it 
seems,  include  the  power  to  create  a  monopoly.  Chicago  v.  Bwmpff 
45  111.  90  ;  Logan  di  Sons  v.  Pyne,  43  Iowa,  524.  In  the  latter 
case,  a  city  ordinance  was  held  void,  which  was  made  to  confer 
upon  the  plaintiffs  the  exclusive  right  to  run  an  omnibus  line.  The 
power  to  license  useful  occupations  is  conferred  upon  a  city  ooandi 
to  enable  it  the  better  to  regulate  the  mode  in  which  the  oecnpa- 
tions  should  be  exercised.  For  the  purpose  of  such  regulation,  any 
reasonable  restriction  may  be  imposed ;  but  the  exercise  of  the  oocn- 
pation  must  be  open  to  all  who  are  willing  to  comply  with  the 
terms  and  conditions.  Chicago  v«  Rumpff,  above  cited.  This  ii 
the  rule  where  the  mere  power  to  license  is  conferred.  But  where 
the  power  to  refuse  licenses  is  conferred,  we  think  that  such  rule  ii 
not  applicable. 

We  come  next  o  consider  that  the  charter  purports  only  to  con- 
fer the  power  to  license  ferries  from  the  city  to  the  opposite  shore. 

The  defendant  claims  that  he  does  not  need  a  license  from  the 
city,  because  his  ferry  is  not  maintained  from  the  city  but  from 
Illinois.  He  claims  that  the  right  which  the  plaintiffii  can  exercise 
under  the  charter  is  different  from  the  right  which  be  seeks  to  exe^ 
cise,  and  that  the  plaintiff's  license,  therefore,  does  not  exdnde 
hiin. 

The.  legislature,  in  conferring  upon  the  city  council  of  Barling- 
ton  the  power  to  license  ferries  from  the  city,  conferred  all  the 
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power  in  that  respect  which  it  possesfied.  It  could  not  give  any 
rights  upon  the  Illinois  shore.  Weld  v.  Chapman,  2  Iowa,  524 ; 
Oiar  y.  BuUerdick,  34  HI.  74.  For  the  same  reason  the  defendant, 
under  the  laws  of  Illinois,  could  acquire  no  rights  upon  the  Ipwa 
shore.  The  fact,  then,  that  the  legislature  did  not  confer  more 
gower  is  not  an  indication  that  it  did  not  intend  to  confer  the 
power  to  exclude  persons  licensed  merely  under  the  laws  of  Illinois. 
We  must  then  hold  that  the  plaintiffs'  license  is  exclusiye,  unless 
the  rights  conferred  by  it  are  different  frem  those  which  the  defend- 
ant seeks  to  exereise  ;  and  upon  this  point  we  have  to  say  that  we 
do  not  think  that  they  are.  The  plaintiffs  are  operating  a  ferry 
between  the  city  of  Burlington  and  the  opposite  shore,  and  the  de- 
fendanty  until  he  was  enjoined,  was  doing  the  same  thing. 

If  the  license  is  not  exclusivei  it  must,  we  think,  be  for  want  of 
power  in  the  legislature.  The  defendant  insists  that  there  is  such 
want  of  power.  Upon  this  point  he  says  that  *Hhe  Mississippi 
river,  being  a  free  navigable  stream,  vessels  may  land  at  and  dis- 
charge passengers  at  any  point  between  high  and  low-water  mark, 
for  that  they  have  the  same  right  to  touch  and  make  fast  at  and 
between  these  limits,  which  are  a  part  of  the  river,  that  they  have 
to  float  or  anchor  in  mid  stream.'' 

Grants  of  exclusive  ferry  licenses,  however,  are  upheld.  They 
rest  upon  peculiar  ground.  A  ferry  is  in  some  sense  an  extension 
of  a  public  road.  Whatever  objection  there  may  be  to  the  creation 
of  a  monopoly,  it  is  considered  as  overcome  in  the  matter  of  a 
ferry  by  the  consideration  of  the  public  necessity  or  advantage. 
In  Oooley  on  Constitutional  Limitations,  593,  the  author  says: 
*'The  States  may  lawfully  establish  ferries  over  navigable  waters, 
and  grant  licenses  for  keeping  the  same,  and  forbid  unlicensed  per- 
sons from  running  boats  or  ferries  without  such  license.  This  also 
is  only  the  establishment  of  a  public  highway,  and  it  can  make  no 
difference  whether  or  not  the  water  is  essentially  within  the  State, 
or  on  the  other  hand,  is  a  highway  for  inter-State  or  foreign  com- 
merce.'* The  author  cites,  in  this  connection,  Conway  v  Taylor^s 
BxecutorSy  1  Black,  603;  CJiilvers  v.  People,  11  Mich.  43;  Fanning 
V.  Oregoire^  16  How.  524.  In  Conway  y.  Taylor^ s  ExecutorSy  above 
cited,  it  was  held  that  the  authority  to  establish  and  regulate  ferries 
is  not  included  m  the  power  of  the  Federal  government  to  regulate 
oommeroe,  under  the  Constitution  of  the  United  States.  In  ChxU 
nrs  V.  People,  above  cited,  the  court  said  :  "  Ferries  are  as  clearly 
Vol.  XXX  —  50 
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creatures  of  local  legislation  as  roads  and  bridges  ;  and  the  estab- 
lishment and  regulation  of  them  are  as  necessary  for  the  conyenienoe 
of  the  trayelling  and  business  public."  In  Jones  v.  Fanning,  MorrUi 
348  9  a  question  arose  in  regard  to  the  power  of  the  legislature  to 
grant  an  exclusive  license  to  ferry  across  the  Mississippi  rirer  at 
Dubuque.  The  court,  after  considering  the  objections  uiged 
against  the  existence  of  such  power,  said  :  **  The  conclusion  to 
which  we  are  brought  on  this  subject  is  that  the  Mississippi  river, 
so  far  as  it  affords  facilities  for  transportation,.cannot  be  obstructed 
or  monopolized.  It  is  a  common  highway  and  forever  free.  But^ 
so  far  as  it  presents  an  obstruction  to  land  carriage,  it  is  left  to  the 
sound  discretion  of  the  legislature  to  provide  means  for  surmount- 
ing such  obstructions  by  means  of  ferries,  and  for  this  purpose  it 
may  even  give  individuals  exclusive  privileges,  within  reasonable 
limits,  when  done  in  good  faith,  for  the  purpose  of  furnishing  an 
indispensable  link  in  the  chain  of  transportation  on  dry  land.** 
Since  this  decision  a  large  number  of  exclusive  ferry  licenses  have 
been  granted  in  this  State,  and  we  are  not  aware  that  the  power  of 
the  legislature  has  been  questioned  in  this  respect,  from  the  time  of 
that  decision  until  it  was  done  in  this  case. 

The  point  is  made,  however,  by  the  defendant,  that  since  the 
decision  in  Jones  v.  Fanning^  a  restriction  has  been  imposed  upon 
the  power  of  the  legislature  in  this  respect  We  are  referred  to 
article  1,  section  6,  of  the  Constitution  of  the  State.  That  section 
provides  that  "  the  general  assembly  shall  not  grant  to  any  citiaen 
or  class  of  citizens  privileges  or  immunities  which  upon  the  same 
terms  shall  not  belong  equally  to  all  citizens."  The  effect  of  this 
restriction  we  need  not  consider  further  than  to  observe  that  it  has 
no  application  to  the  charter  in  question,  unless  the  ConstitutioA 
is  retroactive.  The  charter  antedates  the  Constitution.  As  to  the 
operation  of  a  Constitution  it  is  said  in  Cooley  on  Constitutional 
Limitations,  63  :  '^  We  shall  venture  to  express  the  opinion  that  a 
Constitution  should  operate  prospectively  only,  unless  the  words 
employed  show  a  clear  intention  that  it  should  have  a  retrospective 
effect."  The  learned  author,  in  the  same  connection,  after  com* 
men  ting  upon  the  rule  in  regard  to  the  operation  of  statutes,  says: 
*^  We  are  aware  of  no  reasons  applicable  to  ordinary  legislation, 
which  do  not,  upon  this  point,  apply  equally  well  to  Constitutiona.* 
A  similar  view  seems  to  have  been  taken  in  AUbyer  v.  State,  If 
Ohio  St  588.    We  are  of  the  opinion  that  the  provision  of  tlie 
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eharter  in  question  did  not  become  Yoid  upon  the  adoption  of  the 
Constitution  with  the  restriction  referred  to. 

[Omitting  a  minor  point] 

We  think  that  the  demurrer  to  the  defendant's  answer  was  prop* 
wAj  sustained. 


Abxhub  y.  G&aio. 

(48  Iowa,  »4.) 
Anfoii  —  eandUianal  —  ef^ei  nf. 

IWe  goTonor  may  annex  to  a  pardon  the  oonditionB  that  the  recipient  shall 
refrain  from  the  use  of  intoxicating  liqnors  aa  a  beverage  during  the  re- 
mainder of  the  term  of  sentence  ;  that  he  shall  nee  proper  exertions  for  tho 
rapport  of  his  mother  and  sister;  and  that  he  shall  not  daring  the  same 
time  be  convicted  of  any  criminal  offense  in  the  State ;  and  may  provide 
tliat  for  a  violation  of  either  condition  the  recipient  shall  be  liable  to  sum- 
mar/  arrest  npon  the  governor's  warrant ;  and  upon  the  breach  of  the  first 
condition,  may  revoke  the  pardon  and  recommit  the  recipient.* 

PETITION  for  Aabetis  corpus.   The  petitioner,  being  in  the  peni-. 
tentiarj  under  sentence  of  felony,  received  from  the  governor 
en  the  4th  of  January,  1876,  a  pardon  conditioned  as  follows  : 

"This  pardon  is  granted  upon  the  following  conditions,  and 
aooeptanoe  and  release  under  the  instrument  shall  be  an  acceptance 
of  each  and  all  of  such  conditions,  viz. :  First,  said  R.  D.  Arthur 
shall,  during  the  remainder  of  the  term  of  his  sentence,  refrain 
from  the  use  of  intoxicating  liquors  as  a  beverage;  second,  he  shall, 
daring  that  time,  use  all  proper  exertion  for  the  support  of  his 
mother  and  sister;  third,  he  shall  not^  during  that  time,  be  con- 
victed of  any  offense  against  any  of  the  criminal  laws  of  the  State. 
Shonld  said  Arthur  violate  either  of  these  conditions  he  shall  be 
liable  to  summary  arrest  upon  the  warrant  of  the  governor  of  the 
State  for  the  time  being,  whose  judgment  shall  be  conclusive  as  to 
the  suiBoiency  of  the  proof  of  the  violation  of  the  first  and  second 
conditions,  and  to  be  confined  in  the  penitentiary  of  the  State  for 
the  remainder  of  the  term  of  his  sentence,  and  this  instrument  to 

be  summarily  revoked."    The  petitioner  accepted  the  pardon. 

^- — ■ ■  -  - . . — . — - — _— — .^____.^^^^^__^.^^__^^_^ 
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The  court  below  ovemiled  the  demurrer  upon  the  ground  that 
the  governor  could  not,  without  notice  to  the  petitioner,  and  with- 
out a  hearing,  determine  the  conditions  broken,  and  on  his  warrant 
imprison  in  the  penitentiary,  and  that  he  could  not  exercise  the 
judicial  functions  necessary  to  determine  the  question,  because  the 
Gonstitution  gives  these  powers  to  the  courts  alone. 

Certain  adjudicated  cases  are  relied  upon  as  holding  that  a  no- 
lation  of  a  conditional  pardon  ^'should  be  judicially  determined 
and  the  execution  of  the  sentence  enforced  by  the  court  prononnc- 
ing  it,  or  some  other  court  of  competent  jurisdiction*''  Feapby, 
Pottery  1  Park.  Or.  47 ;  State  y.  Dunning,  9  Ind.  30;  Cbmauw- 
wealth  V.  Fowler,  4  Call.  (Va.)  35. 

Without  entering  into  a  discussion  of  the  questions  which  are 
determined  in  these  cases,  it  is  sufficient  to  say  that  the  instrument 
in  the  case  at  bar  is  unlike  any  to  which  our  attention  has  been 
called.  It  expressly  provides  that  the  governor  may  by  his  warrant 
revoke  it  upon  such  showing  of  a  violation  of  the  conditions  as  he 
may  deem  sufficient 

Upon  its  revocation  the  legal  status  of  the  petitioner  must  be 
regarded  the  same  as  it  was  before  the  pardon  was  granted.  It 
must  be  remembered  that  the  pardon  was  an  act  of  grace.  The 
petitioner  had  no  right  to  demand  it.  It  was  founded  on  no  right 
which  he  could  enforce  in  any  court  What  he  accepted  was  in 
the  nature  of  a  favor  or  gift  It  was  not  such  a  contract  as  enti* 
tied  him  to  have  a  judicial  determination  of  forfeiture,  in  the  Cue 
of  his  stipulation  that  the  governor  might  revoke  it  upon  such 
showing  as  might  be  satisfactory  to  him. 

We  think  the  demurrer  should  have  been  sustained,  and  the  peti* 
tioner  should  have  been  remanded  to  the  penitentiary. 

RevtnttL 


Eabmbbs'  and  Meohanics'  Bank  of  Likevillb  t.  Wassdv. 

(48  Iowa,  886.) 

Chrporaiion  —  righU  of,a9  to  trantfen  ofUe  tMk, 

A  corporation  can  avail  itself  of  a  provision  In  its  bj-lawa  tbat  traoifBii  of  ill 
stock  shall  not  be  valid  unless  approved  by  its  board  of  dirootora,  oalj  tm 
the  purpose  of  protecting  itself  against  irresponsible  stockboldafB,  and  aoi 
to  defeat  the  rights  of  third  persons. 
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In  Uio  abeence  of  oontraci  or  pioviaions  of  the  clutrter  or  bj-laws,  a  corpora 
Unnhaa  no  implied  lien  upon  the  shares  of  a  stockholder  indebted  to  it,  to 
secure  such  indebtedness. 

The  president  of  a  bank»  who  was  a  snrety  apon  the  note  of  an  insolvent  stock* 
holder  to  a  third  person,  took  an  assignment  of  his  stock  fur  indemnity. 
The  stockholder  was  also  indebted  to  the  bank.  EM,  that  in  the  absence  of 
fraud  or  concealment,  the  president  had  the  right  to  such  secaritf  as  be* 
tween  himself  and  the  bank,  and  the  bank  had  no  eqnltable  right  thereto. 

GARNISHMENT  proceedings.     The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

«7.  W.  Frddandy  for  appellant 
VermiUion  dt  Haynes,  for  appellee. 

BscKy  J.  L  Reference  need  not  be  made  to  the  form  of  the 
proceedings,  or  to  the  allegations  of  the  pleadings.  No  objection 
is  based  npon  such  grounds.  The  case  is  submitted  to  us  as  a 
proceeding  in  Chancery,  triable  here  de  novo.  We  will  so  consider  it 

The  facts  are  not  intricate,  and  are  subject  to  but  little,  if  any, 
dispute,  and  may  be  briefly  stated  as  follows: 

At  the  time  the  indebtedness  accrued,  which  is  the  foundation 
of  the  action  wherein  the  process  of  garnishment  was  lasued,  Wil* 
son  was  a  stockholder  and  director  of  plaintiff,  and  Wasson,  the ' 
defendant,  was,  and  continued  to  be  at  the  time  the  process  was 
serTed  upon  him,  a  stockholder  of  the  bank,  and  president  of  its 
board  of  directors. 

Wilson  became  indebted  to  the  bank  for  money  borrowed,  and  for 
OTer-drafts.  Wasson  became  his  surety  upon  a  note  to  another  for 
another  sum  borrowed,  and  was  secured  by  an  assignment  of  the 
bank  stock  in  question,  which,  howeyer,  was  not  made  as  provided 
for  by  the  by-laws  of  the  bank.  It  became  known  that  Wilson 
was  in  failing  circumstances;  thereupon  defendant  obtained  from 
him  Si  transfer  of  the  fifty  shares  of  stock  in  controversy,  under  an 
arrangement  that  defendant  should  pay  the  debt  for  which  he  was 
surety.  The  transfer  was  made  by  assignment  of  the  receipts  given 
for  the  payments  made  upon  the  stock,  and  also  by  the  execution 
of  a  separate  instrument  in  sufficient  form.  The  transaction 
was  had  in  the  banking-house,  in  the  presence  of  the  cashier,  and 
a  memorandum  of  the  transfer  was  made  upon  the  proper  book  of  the 
banL     There  is  no  testimony  establishing  frand  on  the  part  of  tho 
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defendant.  He  became  snrety  for  Wilson,  so  far  as  the  facts  appear 
in  the  record^'  in  the  regular  course  of  business.  He  practiced  no 
concealment  or  artifice  upon  the  other  officers  of  the  iMink  in  any 
of  the  transactions.  The  object  he  had  in  view  in  taking  the 
stock  as  security^  and  in  its  final  purchase,  was  to  protect  himself 
as  surety  of  Wilson.  His  good  faith  is  not  impugned  by  the  tetti- 
mony  before  us. 

The  articles  of  incorporation  of  plaintiff  provide  that  no  tiant* 
fer  of  stock  is  yalid,  except  as  between  the  parties,  until  it  ia  en- 
tered upon  the  books  of  the  bank ;  and  a  by-law  further  dedarefl^ 
that  until  approved  and  accepted  by  the  board  of  directoFS,  it  ii 
invalid.  The  transfer,  as  we  have  stated,  was  entered  updn  the 
proper  book  of  the  bank,  but  the  directors  refused  to  approve  and 
accept  it.  Their  refusal  was  expressed  after  the  transactiona  be- 
tween defendant  and  Wilson,  and  after  the  assignment  had  been 
executed. 

Upon  the  foregoing  facts,  we  are  to  determine  whether  defendant 
acquired  property  in  the  stock  of  Wilson  by  the  assignment,  and 
whether  the  transactions  are  of  such  a  character  as  to  create  a  lia- 
bility on  his  part  for  the  value  of  the  stock. 

II.  The  articles  of  incorporation  and  by-laws  declare  that  no 
valid  transfer  of  stock  can  be  made  until  it  is  entered  upon  the 
books  of  the  corporation.  This  restriction  accords  with  the  bw  of 
the  State.  Code,  §  1078.  But  they  also  contain  a  further  reatrie- 
tion,  to  the  effect  that  the  validity  of  a  transfer  depends  npon  the 
approval  and  acceptance  of  the  board  of  directors  of  the  bank. 

These  restrictions  are  intended  for  the  benefit  of  the  corporation^ 
when  its  rights  may  be  protected  thereby,  and  to  prevent  the  trani* 
fer  of  stoil^k  to  irresponsible  persons,  which,  if  it  should  oocor, 
would  have  the  effect  to  impair  the  credit  of  the  bank.  The 
restriction  first  mentioned  is  necessary,  in  order  that  the  officers  of 
the  corporation  may  know  who  are  stockholders,  which  is  essential 
in  conducting  elections  of  officers,  and  for  other  matters.  It  can 
never  defeat  the  rights  of  other  parties,  and,  in  all  cases  mnat  be 
regarded  as  a  reasonable  requirement  This,  if  it  were  not — aa  it 
is  —  in  accord  with  an  express  provision  of  the  statute  of  the  State, 
would  demand  that  it  be  upheld  by  the  courts. 

But  the  same  things  are  not  true  of  the  other  restriction.  While 
it  may  be  lawfully  enforced  to  protect  rights  of  the  corporation,  it 
cannot,  in  other  cases,  be  exercised  without  limitation  bo  as  to  defeat 
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the  rights  of  others.  If  the  corporation  has  no  rights  to  be  pro* 
tected  by  its  exercise,  and  other  parties  would  be  deprived  of  their 
property  thereby,  it  cannot  be  enforced  in  such  cases.  Its  enforce- 
ment woold  operate  as  an  infringement  upon  the  property  rights  of 
others,  which  the  law  will  not  permit.  It  would,  besides,  operate 
18  a  restraint  upon  the  dis{)08ition  of  property  in  the  stock  of  the 
corporation,  in  the  nature  of  restraint  of  trade,  which  the  courts 
will  not  tolerate.  As  the  restriction  is  not  imposed  by  express  au« 
thority  of  the  statute  of  the  State,  it  cannot,  in  sucii  cases,  be 
tnf or^d.  These  conclusions  are  supported  by  the  following  an  thor- 
ities  :  Sargent  y.  Franklin  Ins.  Co.y  8  Pick.  90 ;  Quiner  y.  Marble^ 
head  Ins.  Co,,  10  Mass.  476 ;  Angell  &  Ames  on  Corporations, 
§5G7;  United  Slates  v.  Vaughan,  3  Binn.  394  ;  s.  c,  5  Am.  Dea 
375 ;  Ckcmibersburg  Ins,  Co,  t.  Smithy  11  Penn.  St  120  ;  Chouteau 
Springs  Co.  t*  Harris,  20  Mo.  382. 

IIL  We  will  now  inquire  whether  plaintiff  had  any  right  to  thf 
stock  in  question,  or  lien  thereon,  which  it  was  necessary  to  protect 
and  enforce  by  the  provision  of  the  by-law  forbidding  transfer  of 
the  stock  without  the  assent  of  its  directors. 

It  is  not  claimed  that  plaintiff  held  any  interest  in  or  right  to 
the  stock,  under  any  contract,  prior  to  the  proceedings  of  garnish- 
ment In  the  absence  of  a  contract,  its  relation  to  the  stock  is  that 
of  a  stranger.  The  stock  is  the  exclusiye,  absolute  property  of  the 
stockholder,  and  is  held  by  him  free  from  any  claim  or  right  of  the 
corporation,  in  the  absence  of  contract  or  provisions  of  the  charter 
or  by-laws  creating  such  claim  or  right,  which  have  not  been  shown 
to  exist  in  this  case. 

In  the  absence  of  contract  and  provisions  of  the  charter  or  by* 
laws,  a  corporation  has  no  implied  lien  upon  the  shares  of  a  stock*' 
holder  indebted  to  it,  to  secure  such  indebtedness.  Mass.  Iron  Co, 
V.  Hooper^  7  Cush.  183  ;  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90 ; 
Heart  v.  State  Bank,  2  Dev.  Eq.  Ill  ;  Aug.  &  Ames  on  Corp.,  §§ 
355,  569 ;  Dana  v.  Browny  1  J.  J.  Marsh.  304. 

IV.  We  discover  nothing  in  the  case  which,  in  equity,  gives 
plaintiflT  a  right  to  the  stock  in  controversy  superior  to  defendant, 
in  view  of  the  ofiScial  and  fiduciary  relation  held  by  defendant  as 
president  of  the  bank.  We  have  remarked  that  the  transactions 
whereby  defendant  became  bound  as  surety  ot  Wilson,  and  the  stock 
was  assigned  as  security  to  defendant,  and  finally  transferred  in 
payment  of  Wilson's  debt  exhibit  no  circumstances  which  justify 
Vol.  XXX  — 51 
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the  couclusioa  that  defendant  practiced  any  fraud  or  oonoealmeDt 
whereby  plaintiff  was  induced  to  give  credit  to  Wilaon^or  to  refrain 
from  an  attempt  to  seize  the  stock.  Defendant  in  good  faith  became 
surety  for  Wilson.  The  case  then  stood  in  this  way.  Plaintiit  and 
defendant  were  both  creditors  of  Wilson.  Defendant  was  an  officer 
of  plaintiff,  but  was  not  exclusively  charged  with  the  management 
of  plaintiff's  business.  Indeed,  it  was  principally  conducted  by  &t 
cashier,  as  to  matters  not  controlled  by  the  board  of  directon. 
The  transfer  of  the  stock  to  defendant  was  made  with  the  knowl- 
edge of  the  cashier,  who  interposed  no  objection  thereto,  and  no 
effort  was  made  by  him  or  any  other  officer  of  the  bank  to  prevent 
it  Indeed,  it  is  not  shown  that  any  intention  or  desire  was  enter- 
tained by  any  officer  of  the  bank  to  subject  in  any  manner  the 
stock  to  pay  the  indebtedness  of  Wilson.  It  appears,  however,  to 
have  been  understood  by  all  parties  at  the  time  that  Wilson  wsb  in 
failing  circumstances.  No  principle  of  equity  or  law  required  de- 
fendant to  refrain  from  taking  the  stock  in  security  or  satisfaotkni 
of  the  debt  for  which  he  was  bound,  on  the  ground  that  he  was  an 
officer  of  plaintiff. 

Wilson  had  the  right  fairly  to  prefer  defendant  in  making  pay- 
ments of  his  indebtedness,  and  surely  defendant  had  the  right  to 
accept  such  payment  The  fiduciary  relations  of  defendant  toward 
the  plaintiff,  which,  it  may  be  conceded,  demanded  uberrima  fi» 
in  the  discharge  of  his  duties,  did  not  require  him  to  sacrifice  his 
own  rights  under  contracts,  or  appropriate  payments  Yolnntarilj 
made  upon  claims  in  his  favor  to  indebtedness  held  by  the  bank. 

The  authorities  cited  by  plaintiff's  counsel  to  support  their  poei- 
tion,  that  defendant  in  equity  could  not  accept  payment  from 
Wilson,  and  thereby  defeat  the  right  of  the  bank,  are  not  applicable 
to  the  case  made  by  the  testimony.  The  rules  recognized  by  them  are 
applicable  to  purchases  of  property  or  othei  transactions  wherebj 
those  discharging  duties  under  fiduciary  relations  realize  profits  or 
benefits  from  the  use  of  a  trust  fund.  Equity  holds  the  beneficiaries 
entitled  to  receive  such  profits  or  benefits. 

V.  The  transfer  of  the  stock  to  defendant  did  not  conform  to  the 
requirements  of  the  regulations  adopted  by  the  corporation  upon 
that  subject.  We  have  seen  that  the  by-law  requiring  the  traoafer 
to  have  the  assent  and  approval  of  the  directors  cannot  be  enforced 
to  defeat  defendant's  rights.  Failure  to  follow  other  requirements 
of  the  charter  or  by-laws  would  not,  in  the  absence  of  any  rights  to 
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or  lien  upon  the  stock  held  by  plaintiff,  defeat  defendant's  right  to 
hold  the  stock,  and  enforce  a  transfer  in  proper  form.  As  between 
Wilson  and  defendant  the  transfer  passed  an  equitable  interest,  at 
least,  in  the  stock.  As  against  Wilson  this  equity,  it  cannot  be 
doubted,  may  be  enforced,  and  a  legal  transfer  based  thereon  may 
be  obtained  by  defendant  The  bank,  as  we  have  seen,  having  no 
lien  upon  or  interest  in  the  stock,  can  offer  no  obstacle  to  the 
enforcement  of  defendant's  equitable  rights.  Defendant,  therefore^ 
must  be  regarded  in  equity  as  the  owner  of  the  stock.  This  doctrine, 
we  think,  is  the  undoubted  rule  of  the  authorities.  See  Angell  & 
Ames  on  Corporations,  §§  354,  355,  35G,  and  575,  and  cases  cited. 
The  foregoing  discussion  disposes  of  all  questions  arising  in  the 
esse.  The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  is 
lemanded  for  a  decree  in  harmony  with  this  decision. 


SXATK  T.    BbUOB. 

(48  Iowa,  filO.) 

Ortminallaw — trial — vm  of  irUocrieaUniif  Hquar$  bg  Jywf*   « 

A  fwdki  in  a  eriminal  case  is  not  yitiatad  by  the  fact  that  soma  mamben  ef 
tbe  jaiy  drank  intoxicating  liqaon  daring  the  trial  and  before  the  anbmla* 
■km,  nnleaa  it  is  aliown  that  the  defendant  was  thereby  prejudiced.* 

AONYIOTION  of  murder.    The  opinion  states  the  facts. 

MiBer  di  Sons  and  Craig  d  CoUier,   for  appellant 

/.  F.  McJunkifif  attomey-generaly  and  Z>.  N»  Sprague,  diafcriok 
attorney,  for  the  State. 

RoTHBOCK,  J.     [Omitting  minor  points.] 

V.  In  the  progress  of  the  trial  an  order  was  made  by  the  court 
that  the  jury  should  be  kept  together^  and  not  allowed  to  separate. 
Daring  the  time  they  were  thus  required  to  be  kept  together,  and 
before  that  time,  certain  jurors,  at  di£Ferent  times,  drank  intozi- 
eiting  liquors  during  the  adjournments  of  the  court.     The  most  of 

*  See  Davi»  r.  State  (86  Ind.  496),  9  Am.  Sep.  700^  and  note,  TN. 
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tiich  .drinking  occurred  between  the  adjournment  on  Satniday 
evening  and  the  convening  of  court  on  Monday  morning.  Na 
drinking  of  intoxicating  liquors  was  indulged  in  by  the  jury  while 
engaged  in  deliberating  upon  the  case.  It  does  not  appear  thii 
any  intoxicatioL  was  produced  by  the  drinks  taken  by  any  joTDr; 
On  the  contrary^  certain  affidavits  which  were  taken  show  that  tht 
minds  of  such  of  the  jurors  as  indulged  in  drinking  were  not 
affected  thereby.  It  is  claimed  that  the  verdict  should  have  bees 
set  aside  for  this  misconduct  of  the  jury. 

The  jurors  may  have  been  guilty  of  a  contempt  of  the  -court  for 
drinking  intoxicating  liquors  as  a  beverage  while  they  were  required 
to  be  kept  together,  yet  we  do  not  think,  in  the  absence  of  a  show- 
ing of  intoxication  as  the  result  of  the  drinking,  that  there  shoaU 
be  a  reversal  of  the  judgment  ou  this  ground. 

It  was  held,  in  The  State  v.  Baldy,  1 7  Iowa,  39,  and  in  Ryan  t. 
Marrow,  27  id.  494;  s.  c,  1  Am.  Bep.  302^  that  where  jurors  indulged 
in  the  use  of  intoxicating  liquors  after  the  cause  was  finally  snb« 
mitted  to  them,  and  while  they  were  deliberating  upon  the  case,  i^ 
was  such  misconduct  as  vitiated  the  veidlct,  and  the  use  of  it  in 
any  degree  was  of  itself  conclusive  evidence  of  prejudice  to  the 
unsuccessful  party.  We  adhere  to  the  rule  announced  in  those 
cases. 

In  the  case  of  Van  Buskirk^,  Dougherty,  44  Iowa,  42,  it  wai 
held  that  where  a  juror  drank  intoxicating  liquors  during  the  ad- 
journment  of  the  court  an^  before  the  cause  was  finally  submitted 
to  the  jury,  it  was  not  error  for  the  court  to  overrule  a  motion  te 
set  aside  the  verdict  grounded  upon  such  alleged  misconduct,  in 
the  absence  of  a  showing  of  intoxication  or  prejudice  resulting 
from  the  indulgence. 

There  is  a  wide  distinction  between  the  duty  of  a  juror  during 
the  adjournment  of  court  pending  the  trial,  and  hit  duty  after  the 
case  is  submitted  to  him  for  his  determination.  Section  44S5  of 
the  Code  requires  that  the  court,  upon  an  adjournment,  must  ad- 
monish the  jury  "  that  they  should  not  converse  among  themselvei 
on  any  subject  connected  with  the  trial,  or  form  or  express  an 
opinion  until  the  cause  is  finally  submitted  to  thenu''  This  requires 
them  to  keep  their  minds  in  etcUu  quo^  so  to  speak,  during  the 
progress  of  the  trial,  so  far  as  the  merits  of  the  case  are  concemedi 
(f  during  the  adjournment  of  the  court,  they  do  no  act  which 
impairs  the  mind  or  clouds  the  understanding,  when  again  called  to 
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hear  the  evidence  or  argaments  of  counsel,  we  think  it  cannot  be' 
said  there  was  misconduct  to  the  prejudice  of  any  one.  When  the 
cause  has  been  finally  submitted,  the  parties  have  the  right  to  the 
calm,  deliberate,  and  sober  consideration  of  the  jury,  and  any 
conduct  which  tends  to  impair  this  right  may  well  be  said  to  be 
prejudicial. 

An  examination  of  the  numerous  cases  cited  in  argument  has 
led  us  to  the  conclusion  that  when  the  indulgence  in  intoxicating 
drinks  occurs  during  the  adjournment,  and  before  the  cause  is 
finally  submitted  to  the  jury,  the  better  rule  is,  in  the  absence  of  a 
showing  of  prejudice,  that  the  verdict  should  stand,  and  we  think 
there  is  no  good  reason  for  making  any  distinction  between  civil' 
•and  criminal  causes  in  the  application  of  the  rule. 

[Omitting  a  minor  point.] 

OK  BEHEABIKO. 

SsKVBBS,  J.  So  much  of  the  foregoing  opinion  as  holds  the 
verdict  should  not  be  set  aside  because  the  jury,  or  some  of  them, 
drank  intoxicating  liquors  during  the  trial,  but  before  the  cause  was 
finally  submitted  to  them,  has  been  sharply  criticised  in  a  petition 
for  a  rehearing. 

The  confidence  seemingly  cxliibited  by  counsel  has  induced  us  to 
K-examine  this  question  with  the  care  its  importance  demands. 
If  we  understand  counsel,  it  is  claimed  the  decided  weight  of 
Authority  is  against  the  rule  of  the  opinion^  This  we  regard  as  a 
grave  error,  into  which  the  counsel  have  fallen  through  perhaps 
commendable  zeal  for  the  client. 

The  rule  of  the  opinion  is  sustained  by  Van  Buahirh  v.  Daugh" 
erly,  44  Iowa»  42 ;  Wilson  v,  Abrahams,  1  Hill,  207  ;  Purinion  v. 
Humphreys,  6  Me.  379 ;  Davis  v.  Tlis  People,  19  111.  74 ;  27/0  Stats 
V.  Uftmj  20  Mo.  397  ;  Stone  v.  The  State,  4  Humph.  27  ;  Thomp* 
son's  case,  8  Gratt  637 ;  Coleman  v.  Moody,  4  Hen.  and  Mun.  1 ; 
and,  if  cider  be  classed  as  intoxicating,  by  T%e  Commonwealth  v. ' 
Boby,  12  Pick.  496. 

In  T%e  State  v.  Sparrow^  3  Murphey,  487,  and  Bawe  v.  State,  11 
Humph.  491,  intoxicating  liquors  were  drunk  by  the  jury  after  they 
had  retired  to  consider  of  their  verdicts.  The  verdicts  were  sustained. 

In  Pope  S  Jackson  t.  77ie  State,  36  Miss.  121,  and  Oilmanton  v. 
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Bann,  «38  N.  H.  108/ intoxicating  liqnor  was  drank  by  one  of  the 
jurors  as  a  medicine,  and  the  court  refused  to  set  aside  the  Teidiot^ 

In  The  People  t.  Douglass^  4  Oow.  26,  the  verdict  was  set  aside  be- 
cause some  of  the  jury  drank  such  liquors  during  the  trial  and  bebre 
the  cause  was  finally  submitted  to  them  ;  and  in  Brani  ▼.  JMIr, 
7  id.  562,  the  jury,  at  the  conclusion  of  the  charge,  were  permitted 
by  the  court  to  go  out  before  retiring  to  their  room  ;  during  that 
time  some  of  the  jury  drank  intoxicating  liquors  and  the  verdict 
was  set  aside.  This  last  case  is  overruled  by  the  subsequent  esse  of 
Wilson  V.  AbraJiamy  before  cited,  and,  while  the  court  attempti  t» 
distingnish  TIhe  People  y.  DotiglaeSy  we  regard  it  as  an  entire  fiulme. 
The  latter  case  should,  we  think,  be  also  regarded  as  overruled,  sad 
such  was  our  view  in  Syan  v.  Harrowy  27  Iowa,  494 ;  a  c,  1  Am* 
Bep.  302 ;  and  it  was  so  regarded  in  Jones  r.  The  Siaie,  18  Tex. 
168. 

In  the  following  cases  the  verdicts  were  set  aside  because  the 
jury,  or  some  of  them,  drank  intoxicating  liquors  after  they  had 
retired  for  the  purpose  of  considering  as  to  their  verdict  The 
Slate  V.  Baldy,  17  Iowa,  39 ;  Syan  ei  al.  v.  Harrow  et  oL,  27  id. 
494  ;  s.  c,  1  Am.  Eep.  302.;  The  State  v.  Bollard,  16  N.  H.  189; 
Leighton  v.  Sargent,  31  id.  119  ;  Jones  v.  The  State,  13  Tex.  168; 
and  Oregg  v.  McDanxel,  4  Harr.  367. 

In  Dennison  v.  Collins,  1  Oow.  Ill,  the  trial  was  suspended  for 
two  hours,  and  during  that  time,  but  not  within  one  and  a  half  hooit 
of  the  time  it  was  resumed,  the  jury  drank  intoxicating  liqueni 
The  verdict  was  sustained. 

When  called  into  the  box,  one  of  the  jurors  was  intoxicated,  and 
the  court,  on  its  own  motion,  directed  him  to  stand  aside.  This 
was  sustained  on  appeal.    Bvllard  v.  Spoor,  2  Oow.  430. 

During  the  trial  the  jury  drank  spirituous  liquors,  and  one  of 
them  was  **  disguised  with  liquor.''  The  verdict  was  set  asidfli. 
Rose  V.  Smith,  4  Oow.  17. 

These  last  cases  are  somewhat  exoeptional,  but  they  are  in  aoooid 
with  the  spirit  and  rule  of  the  opinion. 

We  have  examined  and  cited,  we  believe,  all  the  oaaoe  to  lAieh 
our  attention  has  been  called,  and  it  will  tx)  seen  the  ojnnion  is  i> 
accord  with  the  decided  weight  of  authority. 

In  truth,  there  is  not  a  single  adjudicated  case  in  which  a  con- 
trary rule  has  been   sanctioned,  except  the   two  overruled  caMS 

•  To  same  effeot»  StaU  v.  Afofphy  (88  Iowa  S?Q),  U  Am.  Bep.  121 
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in  Gowen.  Nor  will  it  do  to  say^  in  view  of  the  citations  we  have 
made,  that  there  is  a  distinction  between  ciyil  and  criminal  cases. 

No  donbt  there  can  be  founds  in  some  of  the  opinions,  sngges* 
tions  and  illnstrations  nsed  by  way  of  argument,  which,  at  the  first 
glance,  seem  to  be  opposed  to  the  rule  of  the  opinion.  But  all 
such  must  be  regarded  as  dieia. 

In  view  of  the  overwhelming  weight  of  authority  in  support  of 
the  opinion,  we  deem  it  unnecessary  to  vindicate  or  support  it  by 
argument,  which,  however,  we  believe  ooold  be  readily  and  satis- 
factorily done. 

The  petition  for  a  rehearing  is 


Statb  v.  Lbwis. 

(48  Iowa,  6m) 
Oriminttllam  —  mdueiion  -^fotti^ 

Aa  tadlfltBifliil  lor  aedaetion  is  not  sapported  by  proof  that  the  dofendaal 
aeeompllfllMd  his  purpooe  by  force,  aod  be  ie  entitled  to  aaeh  an  Instmotkm 
if  there  is  any  evidence  of  force. 

riOITVIOTION  of  seduction.     The  opinion  states  the  facta. 

JST  21  iZsMl,  for  appellant. 

/.  F.  McJufMn,  attorney-general,  for  the  State. 

BoTHBOOK,  0.  J.  L  The  complaining  witness  testified  that  the 
defendant  had  sexual  intercourse  with  heron  two  occasions  -— once 
on  the  night  of  the  7th  of  October,  1875,  and  again  in  two  weeks 
after  that  time.  She  stated  that  on  both  occasions  she  resisted  the 
defendant  all  she  could  and  he  overpowered  her. 

The  defendant  asked  the  court  to  instruct  the  jury  as  follows: 
"If  the  intercourse  was  against  the  will  of  complainant,  and  ac- 
complished by  force,  then  the  ofFense  charged  is  not  established  and 
yon  must  acquit^  This  instruction  was  refused.  We  think  it 
ihonld  have  been  given.  If  the  intercourse  was  accomplished  b; 
force,  and  against  the  will  of  the  prosecutrix^  the  crime  was  rape, 
and  not  seduction.  It  is  true  the  witness  in  other  parts  of  her  testi- 
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mony  stated  that  she  let  defendant  have  connection  with  her 
bccaase  he  teased  her,  and  she  loved  him,  and  they  were  engaged. 
But  her  last  utterance  while  on  the  witness  stand,  upon  thisrab- 
ject,  was  that  she  resisted  all  she  coald  and  was  overpowered. 
When  the  witness  made  two  statements  as  to  the  manner  of  the 
criminal  connection  so  utterly  at  variance,  it  was  the  right  of  the 
defendant  to  have  the  jury  instructed  upon  the  efFect  of  that  stite- 
ment  which  was  favorable  to  him.  We  find  nothing  in  the  instroc* 
tions  given  by  the  court  which  covers  this  point.  It  is  true  tbejnij 
were  instructed  as  to  the  necessary  evidence  to  constitute  seductioD, 
but  we  think,  as  there  was  evidence  which  showed  that  the  act  wis 
not  seduction,  but  rape,  the  instruction  asked  should  have  been 
given. 

[Omitting  a  minor  question.] 


State  t.  Kobthbitp. 

(48  Iowa,  68S.) 

hk  a  erlminal  oaoe  it  is  error  to  instmct  the  Jaiy  that  evidence  of  good  Au» 
acter  is  of  but  slight  weight  and  entitled  to  bat  little  confltderalloB,  wte 
the  proof  is  clear  aad  direct.  The  jntj  are  the  aole  Jadgea  of  tlie  irai|kl 
of  Buch  evidence. 

nONYICTION  of  larceny.     The  opinion  states  the  fiwti. 

X.  JT.  Jtyc$9  for  appellants. 

/.  F.  McJunhin^  attorney-general,  for  the  State. 

Seeyebs,  J.  I.  The  principal  evidence  against  the  defendaati 
was  that  of  an  acknowledged  accomplice,  without  which  there 
could  not  have  been  a  conviction.  The  defendants  gave  evidence 
tending  to  show  they  were  persons  of  good  character,  aod  Uie 
eourt  instructed  the  jury  as  follows: 

'M4.  A  person  charged  with  crime  is  permitted  to  show,  ass 
circumstance  in  his  defense,  that  his  character  as  to  the  trait  m- 
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Tolved  in  t|ie  charge  was  good  previous  to  its  being  made;  and  in 
eases  of  donbt^  or  where  the  eyideoce  is  obscure  or  circumstantial, 
it  may  be  a  strong  circumstance  when  satisfactorily  shown,  and 
may  of  itself  be  sufficient  to  turn  the  scale  in  his  favor, 

^  15.  But  generally,  it  is  a  circumstance  of  but  slight  weighty 
and  entitled  to  but  little  consideration,  when  the  proof  is  clear  and 
direct  The  jury  are  to  judge  of  its  weight  according  to  the  cir« 
comstances  in  the  case  before  them/' 

It  is  insisted  these  instructions  are  erroneous. 

At  one  time  the  rule  was  that  evidence  of  good  character  was 
admissible  in  capital  cases  only.  But  at  the  present  day  the  welU 
settled  law  is,  that  the  defendant  may  introduce  such  evidence  in 
all  criminal  cases  where  the  object  of  the  prosecution  is  to  punish 
the  ofFender  for  the  crime.    3  Groenl.  on  Ev.,  §  25. 

The  admissibility  being  settled,  the  authorities  are  not  in  accord 
as  to  its  effect,  or  rather,  whether  it  should  be  considered  by  the 
jury  in  all  cases,  or  only  those  in  which  there  are  doubts  as  to  the 
(nilt  of  the  accused. 

In  2  Stark,  on  Ev.  303,  7th  Am.  Ed.,  it  is  said  that  good  character 
is  entitled  to  but  little  weight,  except  in  doubtful  cases,  and  sub- 
stantially the  same  doctrine  will  be  found  in  1  Phillips  on  Ev.  469. 

In  3  Oreenl.  on  Ev.,  §  25,  it  is  said:  ''The  admissibility  of  this 
evidence  has  sometimes  been  restricted  to  doubtful  cases,  but  it  is 
eonceivcd  that,  if  the  evidence  is  at  all  relevant  to  the  issue, 
it  is  not  for  the  judge  to  decide,  before  the  evidence  is  all  exhib- 
ited, whether  the  case  is  in  fact  doubtful  or  not,  nor  indeed  after* 
sard,  the  weight  of  the  evidence  being  a  question  for  the  jury 
okue.  His  duty  seems  to  be  to  leave  the  jury  to  decide  upon  the 
whole  evidence  whether  an  individual  whose  character  was  previ- 
ously unblemished  is  or  is  not  guilty  of  the  crime  of  which  he  is 
accused.''  This  view  accords  with  that  expressed  in  2  Buss,  on 
Crimes,  785,  786;  1  Bishop's  Grim.  Proc,  §  488,  and  Bennett  and 
Heard's  Notes  to  2  Lead.  Orim.  Gas.  351.  Neither  Roscoe  nor 
Wharton  have  given  their  individual  views,  but  they  have  apparently 
adopted  those  expressed  by  Sir  William  BusselL  Boscoe's  Crin^ 
Ev.  76;  Am.  Grim.  Law,  §§  643,  644. 

The  leading  adjudicated  case  in  favor  of  the  rule  that  such  evi. 

dence  cannot  avail  the  defendant  except  in  a  doubtful  case  is  The 

Chmmonwealih  v.  Webster,  5  Gush.  295.    See,  also,  as  being  in 

accord  therewith,    The  State  v.   Wells,  1   N.  J.  L.  424 ;    United 
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States  y,  Roudenbush,  Baldwin,  514;  77m  People  y.  ffammittf  t 
Park.  Or.  223;  The  People  y.  Cole,  4  id.  35;  UntUd  Statu  y. 
Smith,  2  Bond,  323. 

In  Stephens  y.  The  People,  4  Park.  Or.  396,  and  Lowenberg  y. 
The  People,  5  id.  414,  the  jary  was  instructed  that  good  charaeter 
tnight  raise  the  donbt  entitling  the  prisoner  to  an  acquittal,  and  tfa» 
weight  to  be  giyen  thereto  was  for  the  jury  in  each  case.  The  de- 
fendants haying  been  found  guilty  in  each  case,  no  point  was  nosed, 
as  wo  understand,  in  the  appellate  court  as  to  the  yalidity  ot  the 
instructions.    . 

The  doctrine  announced  in  the  Webster  case  has  been  disapproTed 
and  condemned  in  Gancemi  y.  77m  People,  16  N.  Y.  501  ;  The  Poh 
pie  y.  Ashe,  44  CaL  288 ;  The  People  y.  Garbvtt,  17  Mich.  9 ;  Har- 
rington y.  The  State,  19  Ohio  St  264.  The  rule  of  these  cases  is 
sustained  by  Tfie  State  y.  Henry,  5  Jones  (N.  0.),  65  ;  Jupitz  t. 
Tlie  People,  34  111.  516  ;  The  State  y.  McMurphy,  52  Mo.  251;  K 
Sn  y.  WIntaker,  6  McLean,  342;  Commomoealth  y.  Carey,  2  Brewster, 
404  ;  Epps  y.  Tlie  State,  19  Oa.  102  ;  Felix  y.  The  State,  18  Ala. 
720  ;  Carson  y.  JTie  State,  50  id.  134 ;  Byan  y.  The  People,  19  Abb. 
Pr.  232. 

In  Wesley  y.  2%e  State,  37  Miss.  327,  it  is  in  substance  said  that 
good  character  is  no  defense,  and  the  better  course  is  to  submit  the 
question  as  to  its  effect  to  the  jury ;  but  it  would  be  going  too  far 
to  lay  it  down  as  a  fixed  rule  that  it  is  sufficient  to  raise  a  reasoD- 
able  doubt. 

This  question  was  somewhat  considered  in  7^e  State  y.  TVftMf, 
19  Iowa,  144.  The  opinion  is  exceedingly  brief,  consisting  of  bnta 
few  lines  so  far  as  this  point  is  concerned,  and  while  it  may  not  be 
clear  and  certain,  yet  we  think  the  only  rule  established  is  ^tbat 
in  all  cases  a  good  character  is  to  be  considered." 

The  instruction  giyen  in  that  case,  it  was  thought,  did  not  mili- 
tate against  the  rule  above  referred  to.  As  to  the  correctness  of 
this  last  proposition  we  incline  to  think  there  may  be  some  doubt 

In  substance,  the  jury  were  told,  in  the  instructions  giyen  in  the 
present  case,  that  evidence  of  the  defendant's  good  character  coald 
not  be  of  any  benefit  or  avail  them  any  thing,  unless  the  qaestion 
of  their  guilt  was  doubtful  upon  a  consideration  of  the  evidence 
other  than  that  in  relation  to  their  good  character. 

As  we  have  seen,  the  weight  of  modem  authority,  whether  wr 
look  to  the  text-books  or  adjudicated  cases,  is  in  favor  of  the  propo- 
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tttion  that  the  good  character  of  the  accased  is  for  the  considera* 
tion  of  the  jary  in  all  cases,  and  it*  is  for  them  to  determine  it» 
weight  without  any  instrnctions  from  the  court,  such  as  were  giyen 
in  the  present  ease,  and  this  on  principle,  we  think,  must  be  the- 
correct  rule. 

If  the  jnry  have  reasonable  doubts  of  the  guilt  of  the  accused, 
it  is  their  duty  to  acquit  Hence,  in  that  class  of  cases,  the  eTi-^ 
dence  would  be  unnecessary  and  useless.  But  there  may  be  caseSr 
and  undoubtedly  are  such,  where,  without  such  evidence,  the  jury 
would  and  should  convict ;  and  with  it,  they  would  and  should 
aeqoit  A  long  and  honorable  life  must  be  wortb  something  to  a 
man  when  accused  of  a  crime  in  cases  other  than  those  where  tho 
evidence,  independent  of  his  good  character,  is  doubtful  or  obscure. 
The  conclusive  presumption  must  be  indulged  that  juries  follow 
the  instructions  of  the  court  Therefore,  under  the  instructions  it 
was  their  duty  first  to  determine  whether  the  evidence  was  doubt* 
fal  or  obscure  without  reference  to  that  in  relation  to  character, 
and  if  this  question  was  determined  in  the  affirmative,  then  a  ver- 
dict of  guilty  follows. 

This  places  the  man  who  affirmatively  establishes  a  good  char* 
acter  on  the  same  plane  with  one  who  has  not  or  cannot  do  so.  No* 
presumption  exists  against  one  who  does  not  attempt  to  establish  a 
good  character  except  such  as  can  be  legitimately  drawn  from  the 
eridence.  Therefore,  the  same  quantity  and  quality  of  evidence 
should  make  a  clear  or  strong  case  against  both.  The  evidence 
which  creates  a  doubt,  unless  good  character  may  be  considered 
in  determining  whether  such  a  doubt  exists  or  not,  must  necessa- 
rily be  the  same  as  to  all  men  and  cases,  if  the  rule  of  the  instruc* 
tions  in  this  case  be  correct 

,  We  cannot  subscribe  to  any  such  doctrine.  Good  character,  like 
aD  other  facts  in  the  case,  shoiill  be  considered  by  the  jury,  and 
it  therefrom  a  reasonable  doubt  is  generated  in  the  mind  of  the 
jniy  as  to  the  guilt  of  the  accused,  it  is  their  duty  to  acquit 
'  Of  course  we  must  not  be  understood  as  saying  that  good  chanu> 
ter  is  a  defense,  for  it  is  not  as  a  matter  of  law.  But  it  is  a  fact  fot 
the  consideration  of  the  jury,  as  are  all  the  other  facts  in  the  case, 
and  they  must  determine  its  weight  in  all  cases. 

[Omitttng  a  minor  question.] 
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(48  Iowa,  mij 

Dower  —  tehen  not  liaUe  to  ajtaekmonL 

-Aa  miMilgned  dower  interest  is  not  liable  to  attachment,  although  bf 

it  is  a  fee  simple  instead  of  a  life  estate. 

ACTION  on  a  judgmeat  against  a  non-resident  An  attach* 
ment  was  levied  on  the  defendant's  interest  in  real  estateb 
-which  was  shown  to  be  only  an  unassigned  right  of  doweCi  Tin 
Attached  property  was  discharged. 

2>.  D,  Applegate  and  L.  O.  JTinne,  for  appellant 
Struhle  <&  Ooodrich,  lor  appellee. 

RoTHBOCK,  G.  J.  [Omitting  minor  considerations.]  Lisdy, 
it  is  claimed  that  the  unassigned  dower  interest  of  the  defendant 
in  the  land  in  question  was  subject  to  the  attachment  Thii  ii 
the  principal  question  in  the  case* 

The  court  below  held  that  it  was  not  liable  to  be  seiMd  under 
the  writ.  Where  the  common-law  dowQr  of  a  life  estate  is  in  force 
the  great  weight  of  authority  is  that,  until  it  is  assigned  or  set 
j»part  to  the  doweress,  it  is  not  liable  to  attachment  on  ezecatioD» 
m  a  suit  at  law  by  a  creditor  of  the  widow.  Counsel  for  appellant 
><toncede8  that  this  rule  is  supported  by  a  majority  of  the  caaa. 
We  need  not  take  the  space  to  make  citations.  The  role»  upon 
•examination^  will  be  found  to  be  nearly  imiform  in  the  oonrta  d 
England  and  this  country. 

It  is  insisted,  however,  that  in  the  case  at  bar  the  defendant,  aa 
widow,  is  entitled  to  one-third  in  fee  simple  of  the  land  in  oontro- 
versy;  that  the  descent  was  cast  at  the  death  of  the  husband,  and 
that  she  is  a  joint  tenant  with  the  children  of  her  husband,  and 
for  these  reasons  the  rule  applicable  to  common-law  dower  ahoiild 
not  apply. 

The  defendant's  husband  died  in  1864,  seized  of  the  land  Tin 
4ower  right  was  fixed  by  section  1,  chapter  151,  Laws  of  IB62, 
which  provides  that  ^'  one-third  in  value  of  all  the  real  estate,  in 
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which  the  hnsbond  at  any  time  during  the  marriage  had  a  legal  or 
equitable jnteresty  •  •  *  shall^  under  the  direction  of  the  conrt^ 
lie  aet  apart    ♦    ♦    ♦    as  her  property  in  fee  simple.    •    •    • " 

We  have  held  that  this  statute  did  not  abolish  or  take  away  thd- 
estate  of  dower,  but  that  it  merely  enlarged  it  from  an  estate  for 
life  to  a  fee  simple.  Moore  v.  Kent,  37  Iowa,  20;  8.  o.,  18  Am- 
Bep.  1;  Kendall  y.  Kendally  42  id.  464 

If,  then,  the  fee  simple  estate  given  by  the  statute  is  merely  th^ 
common-law  dower  estate  enlarged,  we  can  see  no  reason  why  it 
should  be  subject  to  execution  or  attachment  in  a  suit  at  law,  before^ 
assignment,  in  the  one  case,  and  not  in  the  other.  All  the  incidents 
of  dower  attach  to  the  fee  simple  estate,  the  same  as  to  the  life- 
estate,  the  only  difference  being  duration. 

It  must  be  remembered  that  the  statute  above  cited  did  not  abolish* 
the  estate  of  dower,  but  on  the  contrary,  expressly  recognized  it  by 
providing  that  ''  all  the  provisions  hereinbefore  made  in  relation 
to  the  widow  shall  be  applicable  to  the  husband  of  a  deceased  wife 
Each  is  entitled  to  the  same  right  of  dower  in  the  estate  of  the- 
other.    •    •    •* 

Whether  the  provision  which  the  Code  makes  for  a  widow  out  of 
the  lands  of  her  deceased  husband  creates  an  estate  liable  to  be^ 
seised  upon  attachment  in  a  suit  at  law  we  do  not  determine,  as 
the  question  is  not  presented.  It  may  not  be  improper  to  observe, 
however,  that  although  by  section  2440  of  the  Code  the  estate  of 
dower  is  abolished,  and  in  section  2441  the  estate  given  to  the- 
widow  is  designated  as  **  the  distributive  share  of  the  widow,''  yet 
under  the  Code,  as  well  as  under  the  act  of  1862,  it  is  a  materially 
different  estate  from  that  derived  by  descent. 

The  estate  of  an  heir  is  an  undivided  interest  in  each  and  every 
tract  of  land  owned  by  the  ancestor  at  the  time  of  his  death.  Sub- 
}ect  to  the  debts  of  the  ancestor,  it  may  be  levied  upon  by  execution 
or  attachment,  and  sold  as  the  property  of  the  heir. 

The  estate  of  the  widow  embraces  one-third  in  value  of  all  the 
real  property  owned  by  the  husband  at  any  time  during  the  marriage* 
which  has  not  been  sold  on  execution  or  other  judicial  sale,  and  to 
which  she  has  made  no  relinquishment  of  her  right.  It  cannot  be- 
defeated  by  wilL  It  ia  not  liable  for  the  debts  of  the  husband. 
It  must  be  so  set  off  as  to  include  the  ordinary  dwelling-house,  unless. 
she  prefers  a  different  arrangement  It  may  all  be  assigned  and  set 
oS  in  one  or  more  tracts. 
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It  18,  therefore,  obyions  that  the  levy  of  an  execation  or  attach- 
ment apon  the  hinds  of  which  the  husband  died  BeiiedmayQr 
may  not  be  a  levy  upon  that  part  which  may  be  set  off  to  the  widow 
•as  her  share. 

We  do  not  determine  what,  if  any,  remedy  the  creditor  of  a  widow 
may  haye  as  against  her  unassigned  dower.  The  question  is  not 
presented  in  this  record.  We  only  determine  that  the  settled  rale 
that  dower  unassigned  is  not  liable  to  execution  or  attachment  in  a 
«uit  at  law  was  not  changed  by  the  statute  of  IMS  aboYO  mted. 

Sebybrs,  J.,  dissented  on  the  ground  that  the  statute  gifW  • 


ireeted  interest  on  the  husband's  death. 


SCHHID  T.   HUICFHBBT. 
<48  Iowa,  SOU 

Sunday  —  aeHon  for  dmMg9%  for  ii^ry  ty§tain§i  mL 


.While  the  plaintiff  was  driving  on  a  boaineM  errand  on  Snndaj,  the 

ant's  dogs  barked  at  and  frightened  his  horM,  tberebj  causing  aa  ta^aif  ti 
the  plaintiff.  HM,  that  the  plaintiff  coald  reeorer  damages  tlMiefor. 
although  a  statute  prohibited  labor  on  Sunday.    {8b$  naie^  p.  417.) 

ACTION  for  damages  for  personal  injury.  Tho  plaintiS «ai 
driving  on  a  business  errand  on  Sunday^  when  the  defend'AoA 
4ogs  ran  after  and  barked  at  tho  horse,  causing  him  to  nm  sod 
kick^  and  the  plaintiff,  becoming  frightened,  jumped  froo  thi 
wagon  and  was  injured.  The  defendant  pleaded  that  the  pb'.stiC 
was  unlawfully  engaged  in  labor  on  Sunday.  The  plaintifl  ksd 
judgment  below. 

J.  W,  Sogers  A  Son  and  Samuel  Jfurdoek,  for  appeUant 

RieM  A  ClemetUes  for  appellee. 

Seetbrs,  J.  I.  The  court  instructed  the  jury  as  follows :  ''  U 
yon  find  the  plaintiff  otherwise  entitled  to  recover  you  are  instmcted 
that  the  fact  the  accident  occurred  on  Sunday,  while  the  plaintifl 
was  ridmg  on  a  business  errand,  will  not  defeat  his  rigbt  to 
recover/* 
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The  statale  prorides  :  '^  If  any  person  be  found  on  the  first  day  of 
the  week,  commonly  called  Sabbath,  engaged  in  any  riot,  fighting, 
or  offering  to  fight,  or  banting,  shooting,  carrying  fire-arms,  fishing, 
horse-racing,  dancing,  or  in  any  manner  disturbing  any  worship* 
ing  assembly  or  private  family,  or  in  buying  or  selling  property  of 
any  kind,  or  in  any  labo)*,  the  work  of  necessity  or  charity  only 
excepted,  every  person  so  offending  shall  be  punished."  Code, 
§  4072.  Conceding  the  plaintiff  was  engaged  in  labor,  does  it  there- 
fore  follow  he  cannot  recover  ? 

He  is  not  seeking  to  enforce  any  contract  which  is  prohibited  by 
law,  nor  is  he  seeking  to  enforce  any  right  obtained  by  the  breach 
of  any  law.  Suppose  it  be  said  the  plaintiff  was  doing  something 
prohibited  by  law,  but  which  in  no  manner  concerned  the  defendr 
aot,  or  disturbed  him  in  any  of  his  rights  or  privileges,  will  it  do 
in  SQch  a  case  to  say  that  the  plaintiff  is  no  longer  under  the  pro- 
tection of  the  law«  and  that  the  defendant  may  with  impunity,  by 
the  use  of  positive  force  or  through  negligence,  do  him  an  injury, 
and  that  no  civil  liability  is  incurred  thereby  ?  Can  the  defendant 
be  permitted  to  set  up  as  a  defense  the  fact  that  the  plaintiff  was 
doing  something  prohibited  by  law  which  did  not  in  fact  directly 
contribute  to  the  injury  f  We  think  not.  We  are  not  aware  there 
is  any  distinction  between  an  act  committed,  by  which  a  wrong  is 
perpetrated,  and  the  omission  to  do  something  by  reason  of  which 
the  same  result  is  reached.  Therefore,  if  oneis  knocked  down  and 
robbed  on  the  Sabbath,  can  the  thought  be  entertained  for  a  mo- 
ment that  the  wrong-doer  would  not  be  civilly  liable  ?  His  pun^- 
ishment,  criminally,  does  not  afford  the  injured  party  any  redress* 

It  has  been  held  that  a  trespasser  may  recover  damages  from  one 
who  sets  spring  guns  on  his  premises  in  a  negligent  manner, 
whereby  the  trespasser  is  injured.  Bird  v.  Holbrook,  4  Bing.  628; 
Hooker  t.  Miller,  37  Iowa,  613;  8.  c,  18  Am.  Rep.  18.  And  so  may 
one  who,  while  trespassing  on  the  lands  of  another,  is  bitten  by 
dogs.  Loomis  v.  Terry,  17  Wend.  496.  The  fact  that  a  person  is 
a  trespasser  does  not  constitute  him  an  outlaw,  and  warrant  another 
in  negligently  or  wantonly  injuring  him.  For  the  trespass  or 
wrong,  whatever  it  may  be,  the  wrong-doer  is  answerable  to  the 
offended  law ;  but  his  riglits  as  to  other  persons,  and  as  to  other 
transactions,  cannot  be  affected  by  that  circumstance.  A  person 
may  be  travelling  when  he  has  no  right  to,  or  in  a  way  prohibited 
by  law,  or  without  the  payment  of  toll  when  it  may  be  lawfully 
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demanded,  or  at  a  rate  of  speed  forbidden  by  law,  or  on  the  wrong 
side  of  the  road,  or  may  have  left  his  team  standing  in  a  street 
without  keeping  it  under  his  command  as  the  law  may  require,  tud 
m  none  of  these  cases  does  his  right  of  action  for  an  injnij 
sustained  by  the  negligent  act  of  another  depend  on  any  of 
these  circumstances,  unless  what  he  may  have  done  directly  con- 
tributed to  the  injury  sustained.  Oates  v.  The  B.,  C  IL  i6  M.H 
Co.,  39  Iowa,  46. 

The  fact  that  the  plaintiff  was  at  the  place  at  the  time  ho  vai 
injured  did  not  directly  contribute  thereto.  As  well  might  it  be 
said  if  he  had  never  come  to  Iowa,  or  been  bom,  he  would  not 
have  been  injured^  and  that,  therefore,  by  reason  of  such  facts  he 
contributed  to  the  injury.  If  one  knocks  another  down  and  sense- 
less, and  while  in  that  condition  and  two  hours  afterward  be  if 
robbed  by  another,  the  latter  act  could  hardly  be  considered  th^ 
proximate  result  of  the  former.  So,  here,  the  proximate  caaseof 
the  injury  was  not  because  of  the  fact  the  plaintiff  was  quietly  an^ 
peiaceably  passing  along  the  highway.  The  attack  made  on  hw 
'Was  not  the  legitimate  result  of  his  being  in  the  highway  at  tbi^ 
time  and  place.  If  on  the  contrary,  he  had  been  racing  or  halloa 
ing,  or  making  any  noise  or  disturbance  likely  to  attract  attentionr 
or  invite  attack  by  the  dogs,  a  different  question  would  be  pre- 
sented. 

In  Massachusetts,  New  York,  and  other  States,  travelling  on  the 
Sabbath  is  expressly  prohibited,  and  in  the  former  State  it  has  been 
held  that  a  person  who  travels  on  business  or  for  pleasure  cannot 
recover  of  a  street  railway  company  for  injuries  received  in  con 
sequence  of  the  negligence  of  the  company  while  so  travelling  in 
'their  cars.  Stanton  v.  Metropolitan  R,  Co.,  14  Allen,  485.  Thi» 
contrary  doctrine  is  held  in  New  York.  Carroll  v.  Staten  Island 
R.  Co.y  68  N.  Y.  126;  s.  c,  17  Am.  Rep.  221.  In  the  former  State 
it  was  held  in  Gregg  v.  Wymany  4  Gush.  322,  that  the  owner  of  a 
horse  who  let  it  on  the  Loi'd's  day,  to  be  driven  for  pleasure  to  s 
particular  place,  could  not  maintain  an  action  of  tort  against  the 
hirer  for  driving  it  to  a  different  place,  and  in  so  doing  injuring  it 

This  doctrine  is  repudiated  m  Woodman  v.  Hubbard,  25  N.  H.  67, 
and  Morton  v.  Oloster,  46  Me.  620,  and  it  has  been  abandoned  in 
Massachusetts,  and  Oregg  v.  Wyman  expressly  overruled  in  HaU 
V.  Corcoran^  107  Mass.  251;  s.  c,  9  Am.  Rep.  30;  and  we  cannot 
but  regard  Bosworth  v.  Swansey,   10  Mete.  363,  and  other  cases  m 


JUNE  TERM,  1878.  417 


Bchmid  v.  Humphrey. 


tiiat  State,  which  hold  that  towns  are  not  liable  for  injaries  caused 
to  one  who  is  trsYelling  on  the  Sabbath  by  reason  of  a  defective 
highway,  as  much  shaken  by  the  ruling  in  Hall  y.  Corcoran,  But 
whether  this  be  so  or  not  is  not  material,  as  it  is  barely  possible 
that  the  liabilily  of  towns  may  depend  on  a  different  principle.  U 
not,  we  are  prepared  to  say  that  such  is  not  and  cannot  be  the  rule 
in  this  State. 

The  views  herein  expressed  are  sustained  by  Bigelow  v.  Reed^  51 
Me.  325;  Baker  v.  CUy  of  Portland^  58  id.  199;  Mohney  v.  Cook, 
26  Penn.  St.  342;  Sutton  y,  Wauwatoaa,  29  Wis.  21;  s.  o.,  9  Am. 
Bep.  634;  Kmohaker  v.  01,  C.  £  C.  R.  Co,,  3  Ohio  St  172;  Phil,, 
Wa.  a  Bali.  R.  Co.  v.  Phil  Tow- Boat  Co.,  23  How.  209. 

XL  The  twelfth  instruction  has  reference  to  the  degree  of  care 
to  be  exercised  by  the  plaintiff  after  the  horse  became  frightened. 
The  rule  of  the  instruction  is  that  he  must  have  used  ordinary  care. 
The  appellant  insists  that,  under  the  circumstances  of  this  case,  ho 
should  have  been  held  to  the  exercise  of  extraordinary  care.  But 
conceding  there  is  a  practical  difference  between  the  two,  there  is 
nothing  in  this  case  which  should  take  it  out  of  the  ordinary  rule. 

III.  The  appellant  insists  that  the  plaintiff^s  ^'negligence  con- 
tributed to  the  iniury  ;''  'Hhat  plaintiff  did  not  maintain  his  al- 
legations of  ownership  or  harboring  the  dogs  by  defendant ; "  "  that 
the  ^ogB  were  not  proved  vicious,''  and  ''that  no  attack  was 
proved ;"  that  is,  as  we  understand,  the  dogs  did  not  bite  or  attack 
the  horse.  We  do  not  believe  it  essential  that  the  dogs  should  have 
bitten  the  horse,  but  it  is  sufficient  if  they  ran  after  and  barked  at 
him,  and  there  was  evidence  so  tending.  The  instructions  as  to 
the  several  matters  above  stated  are  not,  we  think,  seriously  ques- 
tioned; but  if  in  error  as  to  this,  we  have  no  hesitation  in  affirm* 
iog  their  correctness.  The  real  point  made  is  that  the  evidence 
does  not  support  the  verdict.  There  was  evidence  tending  to  sup- 
port each  point'  necessary  to  be  proved  by  the  plaintiff,  and  we 
are  unable  to  say  the  verdict  is  not  sufficiently  supported  by  tho 
evidence.  Affirmed. 


Ron  9f  1HB  BspcnrriB.— Of  BdUtaln  t.  Barney,  Rhode  IsUnd  Saprame  Oonit,  Maich, 

im,  we  give  the  following  abetrad : 

A,  ceiBf uDj  drfTtnff  on  Sonday  along  the  highway  in  Masaachusetto,  waa  met  by  B,  alto- 
dilTing,  wboee  reckleeBness  caused  a  collision,  which  Injured  ▲  A  sued  B,  waa  nonsuited, 
and  exoepted.  Heid^  that  the  nonsuit  was  error;  as  for  any  thing  apparent 
en  the  record,  A  might  have  been  on  an  errand  of  necessity  or  charity.  Hel<L 
teitlMr,  that  even  If  A  was  obliged  afflrmatlTely  to  show  himself  free  from  contributory 
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iMilt  inord«r  to  reoorer,  (hA  nonsuit  was  still  error,  tor  Um  Sunday  driving,  althoagh  It 
tlie  case  at  bar  a  neoessaiy  conditional  precedent  of  the  accident,  was  not  ttae  f^fWfst 
caiue  of  the  coUisioa.  8UeU  t.  BurHhar^  101  Mass.  60 :  Spogord  t.  flarioie,  8  Ala, 
178;  IffGrvU/iT.  2tferu;in.mMass.407;B.a,17Am.  Uep.119.  The  eases  of  BDMeorth  t. 
InhabttanU  of  Suxinaey,  10  Mete.  868;  Jone$  t.  InhahUanU  €f  Andover,  10  Ales,  0: 
SUtntonr,  MUroptAitan  B,B.  Cb.,  14  Id.  485;  SmUhY.  Bodon  4:Jiaine  BaUntaA^M 
Mass.  490;  s.  c,  21  Am .  Bep.  688,  dlsapproTed.  The  view  taken  In  the  case,  tiiough  Itli  * 
Tariance  with  Massachusetts  decisions,  is  supported  by  many  wen«consideied  dsdriosi  of 
other  courts  of  the  highest  authority.  PftOa^  Wa.  ABaU,  B,  B,  Co.  t.  Pftila.  ^  Basn 
d€  Qraee  Towboat  Co.,  88 How.  900;  Mohney  t.  Ooofe,  98  Penn.  St.  Wt ;  Dauia  t.  JCbhs, 
10 M.  ft  W. 646;  Nonis  ▼.  Litch^d,  86 K.  H.  871;  Bakery.  CUy  of  PorUamd,  68 )!».»; 
Kerwhdker  t.  C,  C.A  C\  B.  B.  Cb.,  8  Ohio  8t.  179, 105;  SutUm  t.  Town  of  WamBotna, 
99  Wis.  91;  s.  0.,  9  Am.  Bep.  6M.  In  the  last-'oamed  case,  the  question  is  lUscu—rtly 
Chief  Justice  Dizoh  with  eminent  acumen.  The  subject  is  also  treated  with  dandbeMk 
candor  and  cleamen  by  Judge  Coolkt  in  his  recent  Taluable  worlc  on  Torts.  He  ezpnaei 
tho  opinion  that  the  weight  of  authority  is  now  in  favor  of  the  conclusion  wliicii  we  hsvB 
adopted.  See,  also,  Wharton  on  Negligences  ff  880, 881  a,  406, 996.  fldd,  ftarthsr,  tfaatffw 
if  A  was  driving  on  Sunday  in  violation  of  law,  B  oould  not  show  the  Illegality  of  A**  ad 
as  a  defense.  A  defendant  who  is  sued  in  tort  cannot  Justly  the  tort,  whether  villfkl  or 
negligent,  by  prorlng  that  the  plaintiff,  when  injured,  was  transgressing  the  Iaw,eokagM 
the  tort  and  the  transgression  are  independent  or  disconnected,  except  in  time  sad  ftan 
In  their  relation  to  each  other.  Welch  v.  Ifeseon,  .8  Orsy,  606;  Aiffor  v.  Otty  of  LowO*^ 
Allen,  409,  405;  Dimu  v.  PeOsy,  16Q. B.  976;  IfopMnsT.  CnnnbU,4  N.  H  890;  BipriMV- 
Beed,  61  Me.  896;  Baker  ▼•  Portland,  68  id.  199;  Boffman  t.  Union  Ferry  Co.,  68  V.  T.Ms 
■.a, 7 Am.  Bep. 486.  8ee,aIso»noteto  Fmti.  Go.  t.  Ansla<»>,afi(sb  U^l  iMte9A&9i9i» 
•Ms  and  reCeniioes  iOid.  84 
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1W—  wiTiiiii  d^Minff  fJgU  of  parig  to  tet^fif  Sy  UnUHng  numb§rif 

—  impeaehmmU  —  matUn  ariting  Hnce  aeUon. 


WbM  a  pftitjifl  bj  law  a  oampeient  witneaa  in  his  own  salt,  his  riglit  to  leatliy 

euDot  be  defeated  by  limiting  the  number  of  witnewee. 
Tbe  teitimonjof  an  impeaching  witneae  will  not  be  excluded  aolely  beeanea 

hit  knowledge  baa  been  acquired  and  is  exelnaiTelj  founded  upon  matlM 

aiiilag  rinoe  the  commencement  of  the  action. 

i  OTION  of  treeposs.     The  opinion  states  the  fiMsti. 

Sradhtf  d  IfichoUon,  for  plaintiffs  in  error. 

Bbeweb,  J.  [Omitting  other  questions.  ]  Again,  it  is  claimed 
that  the  court  erred  in  limiting  the  number  of  witnesses  on  the 
part  of  the  defense.  Af  tejr  four  witnesses  had  testified  on  the  part 
of  the  defense  to  the  circumstances  of  the  entry  upon  the  prem* 
Iks,  the  difiScuIty  with  Mrs.  Conway,  and  the  threshing,  the  oourt 
Id aaed  to  permit  any  further  witnesses  upon  these  matters.    In 
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thia,  we  think,  the  court  erred.  It  is  doubtless  true  as  to  any  col- 
lateral matter,  as  the  impeachment  of  a  witness,  that  the  court  may 
restrict  the  number  of  witnesses,  and  unless  it  appears  that  tfaera 
had  been  an  abuse  of  discretion  in  that  respect,  no  error  will  lie. 
Anthony  t.  Smithy  4  Bos.  503.  Perhaps,  also,  the  court  may  have  to 
some  extent  a  like  power^  even  where  the  testimony  runs  to  the 
matter  principally  and  directly  in  dispute;  though  see  upon  thi^ 
HuhbU  y.  Osborny  31  Ind.  249  ;  Whiie  y.  Hermann,  51  IlL  243.  But 
still  it  may  not  prevent  any  defendant  against  whoni  a  rlBCOTery  is 
sought  from  being  heard  upon  the  witness  stand  as  to  what  he 
knows  of  the  matters  charged  against  him.  Here,  the  plaintiff  sued 
eleven  parties  for  an  alleged  trespass.  They  denied  the  trespass 
That  was  a  denial  good  for  each  of  them,  and  each  one  had  a  right 
to  tell  the  jury  what  he  saw  and  knew  of  the  transaction.  The 
rights  of  no  one  defendant  were  greater  than  those  of  any  other ; 
and  the  court  could  not  compel  them  to  select  which  of  their  nnin- 
ber  should  be  witnesses  and  which  should  not,  or  as  appears  to 
have  been  done,  after  some  had  testified,  forbid  the  rest  from  the 
witness  stand. 

Another  matter  of  alleged  error  is  the  ruling  of  the  court  in  ref- 
erence to  impeaching  testimony.  It  excluded  all  testimony  of 
knowledge  of  plaintiff's  reputation  for  truth  and  veracity  baaed 
upon  rumors  and  reports  since  the  commencement  of  the  action. 
In  other  words,  the  court  made  this  inquiry,  *'What  vku  the 
plaintiff's  reputation  for  truth  and  veracity  before  the  commence- 
ment of  this  action  ?"  and  not,  '^  What  is  his  reputation  to-day, 
when  ho  is  testifying  ?''  In  this  was  error.  Impeaching  testimony 
is  for  the  purpose  of  discrediting  the  witness,  by  showing  that  the 
community  in  which  he  lives  do  not  believe  what  he  says  ;  that  he 
is  such  a  notorious  liar  that  he  is  generally  disbelieved.  It  is  his 
present  credibility  that  is  to  be  attacked ;  is  he  now  to  be  believed  f 
What  do  his  neighbors  think  and  say  of  him  at  the  present  timef 
not.  What  did  they  think  and  say  months  or  years  ago  ?  Trne, 
general  reputation  is  not  established  in  a  day  ;  and  so  the  inquiry 
is  not  to  be  restricted  to  any  particular  week,  or  month,  <v  year. 
The  reputation  a  man  has  in  any  community  is  based  upon  all  the 
years,  few  or  many,  of  his  living  in  such  community.  He  may  not 
have  entered  the  community  until  after  the  commencement  of  the 
action^  and  still  have  established  a  reputation  for  truth  and  veracity, 
or  the  reverse  ;  for  oft-times  a  case  is  not  tried  until  years  after  iti 
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commencement.  This  very  case  was  commenced  in  June,  1876, 
and  the  new  trial  which  we  direct  will  not  take  place  until  two  ahd 
a  half  years  have  passed  since  its  commencement.  Surely,  a  man's 
reputation  may  have  changed  very  much  in  that  length  of  time. 
If  it  were  bad,  he  may  have  reformed ;  if  it  were  good,  he  may  have 
become  a  moral  wreck.  Mtuk  v.  ITie  StcUe,  36  Miss.  77.  It  is  true 
that  when  it  appears  that  the  impeaching  witness  bases  his  testi- 
mony upon  reports  circulated  by  the  enemies  of  the  one  whose  cred- 
ibility is  attacked,  or  parties  interested  in  breaking  down  his  testi- 
mony, or  springing  solely  out  of  the  prior  steps  in  the  controversy, 
•ach  impeaching  testimony  carries,  as  it  ought,  little  weight  with  a 
jary ;  but  the  weight  of  testimony  is  for  the  jury  to  determine,  the 
competency  alone  for  the  court. 

These  are  the  only  matters  we  deem  it  necessary  to  notice.  No 
exceptions  were  taken  to  the  instructions,  and  if  the  parties  were 
MtieAed  with  them,  it  is  enough. 

For  the  errors  noticed  the  judgment  must  be  reversed,  and  tii« 
case  remanded,  with  instructions  to  grant  a  new  trial. 

AH  the  justices  concurring. 

Judgment  rmmrMed. 


Frys  y.  Sakbbbs. 

<S1  Kaas.  SB.) 
ParinerMp — eatUraet  wUh  cue  partner,  toA^n  binding  on  firm, 

fievml  plaintiffii  were  oommissioa  merchants  dealing  In  cattle.  One  of  tlie 
plaiatUfs,  without  the  knowledge  of  his  other  partners,  agreed  with  defend- 
ant, in  the  name  of  the  firm,  to  advance  money,  with  which  the  defendant  was 
to  pniehaae  cattle  to  be  sold  by  the  plaintlffii  on  commiBsion,  the  profits  to  be 
divided  between  the  plaintlfis  and  defendant.  Transactions  under  this 
agreement  resulted  in  loss.  Ko  settlement  or  accounting  having  been  had, 
hdd,  that  the  plaintiff  could  not  maintain  an  action  upon  an  implied  contmol 
to  pay  commissions. 

ACTION  on  account.    The  opinion  states  the  facts.    The  defend* 
ant  had  judgment  below. 

W.  D,  Wedbf  and  W.  H.  Campbell,  for  plaintiffs  in  error.     This 
Ann  could  not  make  a  partner  with  Sanders  without  the  consent 
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of  all  the  membera.  Story  on  Part,  g  5 ;  (^nnel  t.  FauUt, 
16  Ohio,  166;  Freeman  t.  Bloamfield,  43  Mo.  891;  Ifaday  t.  /W»- 
man,  48  id.  234. 

A  partner,  so  far  as  he  acts  for  himself,  is  a  princifial,  bat  so  bi 
as  he  acts  for  his  copartners,  is  an  agent  only.  Story  on  Part,S§  1, 
101, 102;  Story  on  Agency,  §§  124,  125,  126;  3  Kent's  Oool,  §  43; 
Central  City  Savifigs  Bank  y.  Walker,  66  N.  Y.  424;  Alexander  f. 
State,  56  Ga.  478. 

If  the  partner  or  agent  exceeds  his  actual  or  apparent  anthoritj, 
snch  act  in  excess  of  sach  authority  does  not  bind  his  principal  or 
his  firm.  Story  on  Agency,  §§  126, 165, 172;  8  Eenfs  Com.  (mMig, 
page),  42,  43;  Payne  y.  Potter,  9  Iowa,  549. 

Price  d  Heathy,  for  defendant  in  error. 

Brbwbb,  J.  Plaintiffs  allied  that  they  were  partners,  engaged 
in  the  bnsiness  of  commission  merchants  in  Chicago;  that  defend- 
ant shipped  cattle  to  them,  which  they  sold  on  commission,  and 
that  out  of  these  transactions  a  balance  was  still  due  them. 
Defendant  answered,denying  any  indebted  ne6S,and  claiming  a  special 
partnership  with  plaintiffs,  alleging  that  he  shipped  the  cattle 
under  an  agreement  that  plaintiffs  should  charge  no  commissions; 
ahonld  advance  money  to  defendant  with  which  he  should  boy 
cattle  and  ship  to  plaintiffs,and  that  the  profits  and  losses  should  be 
diyided;  and  loss  rc8ulted,and  that  plaintiffs  were  indebted  to  him,in- 
stead  of  him  to  plaintiffs.  The  testimony  showed  that  defendaot 
made  such  a  contract  with  Jacob  Frye,  one  of  the  partners  plaintilb; 
that  the  other  partners  knew  nothing  of  it,  and  supposed  the  oaitle 
were  shipped  to  them  in  the  ordinary  line  of  their  business  as  com- 
mission merchants.  The  court  found  that  such  contract  with  one 
partner,  without  the  knowledge  of  the  others,  was  a  fraud  apon 
them,  and  did  not  as  to  these  tmnsactions  constitute  defendants 
partner  with  plaintiffs,  and  that  therefore  he  could  recoyer  nothing 
of  them;  and  on  the  other  hand,  that  as  these  cattle  were  ahi)^ 
to  the  firm  under  the  special  contract  with  one  member  thereoi^  the 
firm  as  a  firm  could  not  ignore  the  contract  and  recover  of  the 
defendant  as  though  he  were  an  ordinary  shipper.  Plaintiffs  alleged 
exceptions.  They  say  that  one  partner  in  a  firm  cannot^  without 
the  consent  of  his  copartners,  introduce  a  new  member  into  the  firm: 
that  therefore  this  alleged  special  partnership  agreement  betveea 
Banders  and  Frye  was  yoid  as  to  t^em,and  being  yoidj»the  lawimplifll 
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a  valid  oontract  between  them  as  commiBsion  merchants  and  Sanders 
as  shipper.  We  think  the  exceptions  of  the  plaintiffs  mnst  be 
oyermled.  We  agree  with  the  proposition  that  one  partner  cannot 
introdnoe  a  new  member  into  the  firm  withont  the  consent  of  his 
partners.  Bnt  this  does  not  deprive  a  partner  of  the  power  to 
Und  his  firm  to  receive  compensation  for  their  services  in  any  par* 
ticuhur  transaction  upon  the  basis  of  a  share  in  the  profits  of  that 
transaction;  providing  always  that  the  transaction  was  one  within 
the  scope  of  the  ordinary  business  of  the  firm.  It  appears  from 
the  testimony  that  when  plaintiffs'  firm  consisted  of  but  two  members 
(half  its  present  number),  defendant  and  his  then  partner  made  a 
similar  oontract  with  them,  shipped  cattle,  and  settled  upon  the 
basis  of  such  contract  It  also  appears  from  some  of  the  testis 
mony  that  plaintiffs  were  live-stock  and  commission  merchants. 
This  description  would  be  broad  enough  to  include  dealing  in  cattle 
otherwise  than  upon  commission,  the  buying  and  selling  on  their 
own  account ;  and  in  such  case  the  contract  found  by  the  court  to 
have  been  made  was  one  within  the  appai*ent  powers  of  one  part- 
ner. It  would  be  simply  the  employment  of  defendant  to  purchase 
cattle,  with  a  promise  of  half  the  profits  as  a  compensation  for  his 
Bervioes,  or  a  contract  determining  the  price  to  be  paid  him  for  the 
catUe  he  might  purchase  and  ship.  Either  way  it  would  be  as 
binding  upon  the  firm  as  a  promise  by  one  partner  to  pay  30  much 
a  head  for  the  cattle.  But  taking  the  case  upon  the  theory  that 
plaintiffs  were  engaged  simply  in  the  commission  business,  and  still 
we  think  the  judgment  of  the  District  Court  must  be  sustained.  A 
contract  for  the  absolute  purchase  of  cattle  might  not  be  within  the 
•cope  of  the  firm's  business,  but  would  a  contract  for  the  division 
of  profits  in  lieu  of  commission  be  so  far  outside  such  business  as 
tp  be  uUra  vires  of  a  simple  partner  P  If  the  profits  had  been 
large,  could  the  shipper  have  repudiated  the  contract  and  recovered 
of  the  firm  the  total  proceeds  of  the  cattle,  less  the  ordinary  commis- 
sion ?  or  would  not  the  courts  have  been  compelled  to  say  that  this 
was  merely  one  method  of  determining  the  commission,  a  subjeot- 
matter  of  contract  within  the  power  of  each  partner  ?  But  going 
itill  further,  and  conceding  that  the  contract  was  uUra  vires  and 
not  binding  upon  the  firm,  still  the  cattle  were  shipped  under  said 
contract.  It  was  an  express  and  an  executed  contract.  It  was  un- 
questionably vahd  as  between  Frye  and  defendant.  It  was  a  joint 
venture  of  those  two.     They  shfved  the  profits  and  were  liable  for 
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losses.  They  were  partners  iu  it.  Can  one  firm  sae  another  whea 
the  same  person  is  a  member  of  each  firm  ?  Under  the  old  practice 
they  conld  not  at  law  (Parsons  on  Partnership^  288,  and  follov- 
iug),  though  m  equity  and  for  accounting  an  action  wonld  lie. 
Perhaps  under  the  Code,  and  where  a  simple  debt  is  due  from  one 
firm  to  the  other,  an  action  to  recover  it  will  he  without  any  resort 
to  an  accounting.     Gibson  y.  0.  F.  Oo.,%  Dis.  499. 

But  where  dealings  are  had  by  a  party  with  a  firm  under  an  ex- 
press contitust  with  one  member  thereof  in  the  name  of  the  firm, 
which  contract  creates  a  partnership  in  such  dealings  between  the 
party  and  the  contracting  member  of  the  firm,  and  when  completed 
leaves  unsettled  accounts  between  said  parties,  the  firm  cannot  in 
its  name  as  a  firm,  repudiating  the  express  contract  as  beyond  tbe 
power  of  the  contracting  member  to  bind  the  firm,  bring  an  action 
against  such  party  as  upon  an  implied  contract  with  the  finn«  The 
case  is  one  which  calls  for  an  accounting,  and  until  that  aoooont- 
ing  is  had,  no  mere  action  to  recoTcr  money  will  lie.  Non  eorutai 
but  that  the  contracting  member  represents  the  actual  capital  of 
the  firm  and  the  others  are  but  nominal  partners.  May  he  ose  the 
firm-name  to  repudiate  his  own  contract  P  Perhaps,  on  settlement, 
his  own  liability  to  the  third  party  upon  the  express  contract  would 
exceed  any  possible  liability  to  the  firm  from  the  third  party  upon 
any  supposed  implied  contract  Ought  such  third  party  to  soffBT 
the  annoyance  and  risks  of  a  judgment  P  Will  the  law  ever  imply 
a  contract  where  there  was  in  fact  an  express  contract  ?  Perry  r. 
Bailey,  12  Eans.  539.  The  shipment  was  made  under  a  contrut 
valid  and  binding  upon  the  shipperand  Frye.  Frye's  partners  mif 
repudiate  any  liability  thereunder.  But  can  they  bind  the  shipper 
to  a  contract  he  did  not  make  in  lieu  of  one  he  did  make? 

We  see  no  error  in  the  ruling  of  the  District  Court,  and  the 

Judgment  must  be  aflkmed. 

All  the  juatioeB  oonouning. 

Judgmmi  afbrmei 
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(U  Kaiu.  21U 
Agi&Ur  —  lien  —  chattel  mortgage. 

In  •giiler's  lien,    created    hy  statate,  is  paramoant  to  the  Ilea  of  a  pfior: 

chattel  mortgage  upon  the  same  cattle. 

REPLEVIN  for  cattle.     The  opinion  states  the  tacts.     The 
plaintiff  had  judgment  below. 

BradUy  3  NtchoUon^  for  plaintiff  in  error. 

VroonuMn  Jt  Bertram  and  John  W.  Day^  for  defendant  in  error. 

BfiswBBy  J.  October  25, 1875,  one  Forseman  sold  certain  cattle 
to  P.  S.  BobertSy  and  to  secure  the  payment,  took  a  chattel  mort- 
gage on  the  cattle.  This  mortgage  was  filed  for  record  in  the  ofSce 
of  the  register  of  deeds  of  Morris  county,  NoTember  2, 1875.  The 
stipulation  in  the  mortgage  was  : 

''That  if  default  shall  be  made  in  the  payment  of  said  sum  of 
money,  or  any  part  thereof,  or  of  the  interest  due  thereon  at  the 
time  or  times  when  by  the  condition  of  said  obligation  the  same 
shall  become  payable,  or  if  the  said  party  of  the  second  part  shall 
at  any  time  deem  himself  insecure,  then  and  thenceforth  it  shall 
be  lawful  for  the  said  party  of  the  second  part,  his  executors,  ad- 
ministrators or  assigns,  or  any  authorized  agent,  to  enter  npon  the 
premises  of  the  said  party  of  the  first  part,  or  any  other  place  or 
places  where  said  goods  and  chattels  aforesaid  may  be,  to  remove 
SDd  dispose  of  the  same,  and  all  the  equity  of  redemption  of  the 
<aid  party  of  the  first  part,  at  public  auction  or  at  prirate  sale,  to 
the  person  or  persons  who  shall  offer  the  highest  price  for  the  same. 
After  satisfying  the  aforesaid  debt  and  interest  thereon,  and  all  the 
necessary  and  reasonable  costs,  charges  and  expenses  incurred,  in- 
cluding reasonable  attorneys'  fees,  out  of  the  proceeds  of  said  sale^ 
he  shall  return  the  surplus  to  the  said  party  of  the  first  part,  or 
his  legal  representatiyes  ;  and  if  from  any  cause  said  property  shall 
fail  to  satisfy  said  debt  and  interest  aforesaid,  said  party  of  the  first 
part  hereby  agrees  to  pay  the  deficiency;  and  until  default  be  made, 
as  aforesaid,  or  until  such  time  as  the  said  party  of  the  second  part 
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shall  deem  himself  insecure,  as  aforesaid,  the  said  party  of  the  first 
part  shall  contmne  in  the  peaceable  possession  of  all  the  said  goods 
and  chattels,  all  of  which,  in  consideration  thereof,  he  engages 
shall  be  kept  in  as  good  condition  as  the  same  now  are,  and  taken 
care  of  at  his  proper  cost  and  expense." 

Boberts,  dnring  November  (the  exact  time  in  the  month  not  ^k 
Kf^^jog),  tameid  the  cattle  over  to  defendant  in  error  to  winter,  at 
an  agreed  price  of  five  dollars  per  head.  Defendant  in  error  was  a 
farmer,  and  engaged  in  the  business  of  pasturing  and  feeding  cattle. 
Hid  kept  the  cattle  until  spring,  under  such  contract.  In  the  springs 
Forseman,  the  mortgagee,  indorsed  the  notes  and  assigned  the 
mortgage  securing  theni,  to  the.  intestate  of  plaintiff  in  error,  who 
immediately  took  possession  of  the  cattle  without  paying  for  their 
wintering.  Defendant  in  errpr  thereupon  commenced  this  aotioiu 
Upon  the  trial  the  District  Oonrt  instructed  the  jury  that— 
,  '^  If  they  found  from  all  the  evidence  that  said  Boberts,  after 
making  said  chattel  mortgage,  turned  over  to  said  Allen  said  cattle 
to  winter,  and  agreed  to  pay  him  for  such  wintering  the  sum  of  five 
dollars  p^r  head,  and  that  said  Allen  did  take  possession  of  said 
cattle  and  winter  the  same  in  accordance  with  his  contract,  then  he 
Would  be  entitled  to  a  lien  upon  said  cattle  for  the  amount  dne 
htm  for  the  wintering  and  keeping  the  same,  and  would  be  entitled 
to  the  possession  of  the  same  until  such  lien  was  satisfied;  and  if 
they  so  founds  and  further  found,  that  Allen  has  never  been  paid 
the  amount  due  for  such  wintering  and  keeping,  and  that  he  did 
not  willingly  give  up  the  possession  of  the  same,  but  that  the  same 
were  forcibly  taken  from  his  possession  without  his  consent  by  the 
said  B.  Case,  he  would  be  entitled  to  recover  in  this  action  —  nnlesB^ 
however,  they  found  that  Allen  looked  to  Boberts  alone  for  his 
pay,  and  not  to  the  cattle.  But  any  agreement  between  Roberti 
and  .Forseman,  that  Boberts  should  keep  said  cattle  without  ex- 
pense  to  him  (Forseman),  would  not  be  binding  upon  Allen  unless 
he  knew  of  such  agreement,  and  assented  thereto." 

This  instruction  presents  the  substantial  question  in  the  case. 
BjT  it  the  lien  of  the  mortgagee  was.  subordinated  to  the  lien  of 
the  agister.     Was  this  error  P 

I 'All  parties  were  residents  of  Morris  county,  and  chargeable  with 
notice  of  the  chattel  mortgage  from  the  time  of  filing,  to  wit, 
I(ovember  2, 1875.'  The  lien  of  the  mortgagee  was  prior  in  time, 
witts  created  by  contract,  while  that  of  the  agister,  later  in  time, 
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srbes  out  of  the  statute.  Thoagh  the  amount  in  oontraversy  U 
finally  yet  the  question  is  of  some  importance.  It  affects  a .  great 
many  of  the  smaller  transactions  of  business.  A  buggy  is  taken 
t0  a  shop  for  repairs;  a  horse  is  driven  to  a  livery-stable  and  left 
ifreie  night;  a  traveller  brings  his  trunk  and  stops  at  a  hotel;  in  all  • 
these  cases  a  lien  is  given  by  statute.  Suppose  a  prior  chattel 
mortgage  exists,  must  the  statutory  lien  give  way  to  the  prior  con- 
tract lien  ?  Must  a  mechanic,  a  livery-stable  or  hotel-keeper 
always  examine  the  register's  office  to  see  whether  there  be  a  chat-  > 
td  mortgage  upon  the  property  before  receiving  it  for  repairs  or 
keeping?  But  the  question  is  not  free  from  difficulty,  for  can  the 
value  of  a  contract  lien  be  diminished  by  any  act  of  the  promisor  ? 
Gan  he  who  has  promised  that  the  property  shall,  to  the  extent  of 
itsvalne,  be  security  to  the  mortgage,  for  a  certain  debt,  subse- 
quently cast  upon  it  a  lien  which  shall  take  precedence  of  his  prior 
oontract,  and  to  that  extent  diminish  the  value  of  the  mortgagee's 
security?  It  will  be  conceded  that  no  subsequent  contract  lien 
can  be  placed  upon  the  property  to  take  precedence  of  the  prior 
chattel  mortgage,  and  to  that  effect  is  the  case  of  BisseU  v.  PeareSy 
28  N.  Y.  252.  But  we  think  the  District  Courtrightly  held  that  the 
agister^  lien  was  paramount  to  tiie  mortgage.  The  express  stipula- . 
tionin  the  mortgage,  that  the  keeping  of  the  moHgaged  property 
should  be  at  the  expense  of  the  mortgi^or,  is  no  more  than  the 
law  would  imply  in  the  absence  of  any  express  agreement  The 
mortgagor  retaining  possession  must  of  course  pay  the  expenses  of 
the  keeping.  He  is  not  simply  an  agent  of  the  mortgagee.  Ho 
oan  make  no  contract  on  behalf  of,  or  which  will  createi  any  liability 
against,  the  mortgagee;  he  acts  on  hisoWn  behalf.  He  is  the  oWher,. 
^th  the  duties  of  owner  and  the  powers  of  ow'ner,  except  as  limited 
by  the  restrictions  of  the  mortgage.  Unless  the  mortgagee,  by  ex* 
press,  con  tract,  assumes  the  expense  of  the  keeping  of  the  property^ 
it  rests  upon  him. 

Now  the  lien  of  the  agister  is  not  the  mere  creature  of  contract ; 
it  is  created  by  statute  from  the  fact  of  the  keeping  of  the  cattle* 
The  possession  of  the  agister  was  rightful,  and  the  possession  being 
rightful,  the  keeping  gave  rise  to  the  lien;  and  such  keeping  was 
ssmuoh  for  the  interest  of  the  mortgagee  as  the  mortgagor.  The 
cattle  were  kept  alive  thereby;  and  the  principle  seems  to  be,  that 
where  the  mortgagee  does  not  take  the  possession^  but  leaves  it 
with  the  mortgagor,  ne  thereby  assents  to  the  creation  of  a  statu- » 
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toiy  lien  for  any  expenditure  reasonably  necessary  for  the  presem- 
tion  or  ordinary  repair  of  the  thing  mortgaged.  Saoh  indebted- 
ness really  inures  to  his  benefit  The  entire  value  of  his  mortgage 
may  rest  upon  the  creation  of  such  indebtedness  andlien,  as  in  the 
case  at  bar,  where  the  thing  mortgaged  is  live  stock,  and  the  lien 
for  food. 

And  while  it  seems  essential  that  this  should  be  the  rule,  to  pro- 
tect  the  mechanic  or  other  person  given  by  statute  a  lien  opon 
chattels  for  labor  or  material,  the  rule,  on  the  other  hand,  will 
seldom  work  any  substantial  wrong  to  the  mortgagee.  The  amount 
due  under  such  liens  is  generally  small — a  mere  trifle  compared 
with  the  value  of  the  thing  upon  which  the  lien  is  claimed.  The 
work  or  material  enhances  or  continues  the  value  of  that  upon 
which  the  work  is  done  or  to  which  the  material  is  furnished ;  and 
the  mortgagee  can  always  protect  himself  against  such  lieu8»  or  at 
least,  any  accumulation  of  debt  thereon,  by  taking  possession  of 
the  chattel  mortgaged. 

Authorities  directly  in  point  are  perhaps  few,  yet  the  following 
seem  to  bear  more  or  less  directly  on  the  question  :  In  Jahnton  v. 
Bill^  3  Starkie,  172,  it  appeared  that  one  who  had  obtained  wrong- 
ful possession  of  a  horse  took  it  to  a  livery-stable  keeper,  and  left 
it,  and  it  was  held  that  a  lien  existed  in  favor  of  the  latter  against 
the  owner.  In  Williams  v.  AUsup^  10  C.  B.  (N.  8.)  417,  a  ship 
Wright  who  had  done  repairs  on  a  vessel  at  the  instance  of  the  mort> 
gagor  was  given  a  lien  paramount  to  that  of  the  prior  mortgage ; 
«nd  the  same  conclusion  was  reached  in  the  case  of  Scoti  v.  Dda- 
huntf  5  Lans.  372,  in  which  the  court,  referring  to  and  distinguish- 
ing the  case  of  Bissett  v.  Pearce,  supra,  uses  this  language : 

''The  decision  in  that  case  is  no  authority  against  the  rights  of 
the  plaintiffs  to  enforce  their  lien  which  the  law  gives,  and  which 
does  not  rest  in  contract  with  the  mortgagor.  I  am  clearly  of  the 
opinion,  in  a  case  like  this»  where  the  repairs  are  necessary  for  the 
preservation  of  the  property,  and  the  law  gives  the  lien,  the  me- 
chanic may  lawfully  retain  possession  and  enforce  his  lien  by  action 
if  the  charges  for  repairs  are  not  paid,  even  against  a  mortgagee 
claiming  under  a  prior  mortgage." 

In  the  late  work  of  Herman  on  Chattel  Mortgages,  p.  308,  the 
author  says : 

'^  Where  the  owner  of  a  mortgaged  chattel  places  it  in  the  hands 
4>f  a  mechanic  for  repairs  which  are  necessary  to  put  it  in  condition 
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for  HBO,  and  the  mechanic  retains  poBsession  nntil  his  charges  are* 
paid,  his  lien  is  prior  to  and  can  be  enforced  against  the  mortgagCi. 
if  the  mortgage  becomes  due  before  the  repairs  are  made  and  pos-^ 
session  retained  by  the  mechanic,  where  the  mortgagee  has  never 
taken  possession  under  his  mortgage.'^ 

And  in  Brown's  Admiralty,  p.  204,  in  the  case  of  TheSi^JosBph, 
Mr.  Justice  Withsy  thns  states  the  hiw  in  reference  to  maritime- 
liens: 

*^  Strictly  maritime  liens  have  always  h^ld  priority  oyer  mort- 
gages, without  reference  to  the  period  of  timie  when  they  accrued,  on 
the  ground  that  it  is  as  much  for  the  interest  of  the  mortgagee  a» 
for  the  owner  that  the  ship  should  be  kept  in  repair  and  supplied, 
to  enable  her  to  keep  afloat  and  be  in  receipt  of  earnings ;  thua 
adding  to  the  value  of  the  mortgage  security,  as  well  as  to  the^ 
ability  of  the  mortgagor  or  owner  to  pay  the  mortgage.'' 

See,  also.  Brawn  v.  Holmes,  13  Kans.  492  ;  Colquitt  v.  Kirhman^ 
47  Oa.  555. 

It  is  probable  that  the  amount  of  the  agister's  lien,  as  against  the- 
mortgagee,  would  be  fixed,  not  by  the  contract  with  the  mortgagor, 
bat  by  the  reasonable  value  of  the  services.  Still,  we  think  this 
presents  no  ground  for  disturbing  the  judgment,  for  the  plaintiff 
testified  that  he  considered  the  services  worth  the  contract  price, 
and  there  was  no  testimony  to  the  contrary,  and  the  attention  of 
the  court  was  not  called  to  the  matter,  and  the  exception  is  to  the^ 
charge  of  the  court  as  a  whole,  and  not  to  any  specific  portion  of 
it  A  similar  answer  is  good  to  the  objection  that  plaintiff  was  not 
engaged  in  the  business  of  feeding  and  taking  care  of  cattle,  withia 
the  scope  of  the  statute  giving  to  such  parties  a  lien. 

The  testimony  does  not  leave  it  clear  in  our  minds  how  many 
cattle  were  in  &ct  wintered ;  but  still  there  was  testimony  from 
which  the  jury  might  find  the  amount  they  did  in  fact  find,  and 
we  cannot  say  that  they  erred.  Upon  the  whole  record,  we  see  na 
•rror. 

The  judgment  will  be  affirmed. 

AU  Uie  justices  concurring. 
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Williams  v.  Hadlbt. 

Ani§wmmd  fn/r  h^MM  ofeirMtor$  ~  bypa/rinien — trttoitpwMrrf. 

ifc  ftnd  B.,  partnen,  ezeonted  a  Yolantary  Mwignment  lor  the  benefit  of  cfsd* 
iton,  in  whleh  their  wives  joined,  transferring  all  the  property,  real  aad 
personal,  of  L.  and  B.,  except  such  as  was  exempt,  and  signed  by  then  ss 
indiTidoals.  In  the  caption  L.  and  B.  were  described  as  copartners  doinf 
bosiness  under  the  firm  name  of  L.  &  Co.,  parties  of  the  first  part,  aad  la  tb» 
bodj  of  the  instrument  the  direction  was  to  paj  the  debts  due  from  L.  sad 
B.»  "partners  as  aforesaid."  HM^  that  the  assignment  oonyejed  the  seps^ 
rate  property  of  L.  and  B.  as  well  as  the  partnership  effects. 

KEPLEVIN  by  White  as  assignee  of  Lather  and  Bond,  Hadley 
being  sabsequently  substitnted  in  place  of  White.  Defend- 
tinty  as  constable,  pleaded  possession  of  the  property  by  virtae  of  a 
jndgment  in  an  action  against  Bond  individually.  The  assignment 
iras  as  follows: 

''  This  indenture,  made  this  25th  day  of  September,  A.  D.  1876, 
l>y  and  between  Cideb  M.  Luther  and  Nathaniel  Bond,  copartnen, 
doing  business  at  Lawrence,  Kansas,  under  the  firm  name  of  C  M. 
Xiuther  &  Gompany,  parties  of  the  first  part,  and  Joel  8.  White,  of 
Lawrence,  Kansas,  party  of  the  second  part: 

*'Whkbea8,  the  said  parties  of  the  first  part  are  indebted  to 
▼arious  persons  in  divers  sums  of  money  which  they  are  at  present 
unable  to  pay,  and  are  willing  to  assign  all  their  property  for  the 
benefit  of  their  creditors:  Now,  therefore,  this  indenture  witnessetb: 
That  the  said  parties  of  the  first  part,  for  and  in  consideration  of 
the  premises  and  of  the  sum  of  one  dollar  to  them  in  hand  paid  by 
the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted  and  bargained,  assigned,  transferred, 
set  over  and  conveyed,  and  by  these  presents  do  grant,  bargain, 
sell,  assign,  transfer,  set  over  and  convey  unto  the  said  party  of  the 
second  part,  his  heirs,  executors,  administrators  and  assigns,  all  the 
estate,  both  real  and  personal,  of  the  said  parties  of  the  first  part 
of  every  kind  and  description  (excepting  such  as  is  by  law  exempt 
from  execution),  including  the  stock  of  staple  and  fancy  groccriee 
now  in  the  store  occupied  and  kept  by  the  said  C.  M.  Luther  ft 
Company,  at  number  eighty-seven  on  Massachusetts  street,  in  the 
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dty  of  Lawrenoe,  EansaSy  together  with  all  the  right,  title  and 
interest  of  the  said  parties  of  the  first  part  in  and  to  the  horses  and 
wagon  used  by  said  C.  M.  Luther  ft  Company  in  delivering  goods, 
and  all  of  the  fixtures  of  every  kind  used  in  and  about  the  store  and 
business  of  said  parties  of  the  first  part,  and  belonging  to  them, 
and  all  notes,  credits,  accounts,  claims  and  choses  in  action  of 
every  nature  belonging  to  the  parties  of  the  first  part;  to  have  and 
to  hold  the  same,  and  every  part  thereof,  with  the  appurtenances, 
unto  the  said  party  of  the  second  part,  his  heirs,  executors  and 
administrators  and  assigns,  in  trust,  however,  and  only  to  and  for 
the  uses  and  purposes  following,  that  is  to  say:  To  sell  and  dispose 
of  the  said  hereby  assigned  property,  and  to  convert  the  same  into 
money,  and  to  collect  the  debts  hereby  assigned,  or  so  much 
thereof  as  shall  be  found  collectible,  and  out  of  the  proceeds  of 
such  sales  and  collections,  after  first  deducting  all  the  costs  and 
expenses  of  the  same,  and  all  the  costs  and  charges  of  executing  the 
trust  created  by  these  presents,  and  a  reasonable  compensation  to 
said  party  of  the  second  part  for  the  services  performed  in  execut- 
ing said  trust,  to  pay  and  discharge  in  full  and  with  lawful  inter- 
est, if  the  said  net  proceeds  shall  be  suflicient  for  the  purpose,  all 
and  singular  the  debts  due  and  owing  from  the  said  Caleb  M. 
Lnther  and  Nathan  Bond,  partners  as  aforesaid,  to  every  person 
whomsoever;  and  if  the  said  net  proceeds  shall  not  be  suflBcientfor 
the  payment  of  the  said  debts  in  full,  then  to  apply  the  same  so 
far  as  they  will  extend  to  the  payment  of  the  said  debts  ratably, 
•and  in  proportion  to  the  amount  thereof  without  distinction  or 
preference.  And  we,  the  undersigned,  Sarah  ]EL  Luther,  wife  of 
the  said  Caleb  M.  Luther,  and  Sarah  A.  Bond,  wife  of  the  said 
Nathan  Bond,  do  each  severally  and  respectively  hereby  relinquish 
and  release  all  claim,  right,  title  and  interest  in  or  to  the  real 
estate,  lands  and  tenements  above  conveyed. 

''Witness  our  hands  and  seals  this  25th  day  of  September,  A. 
D.  1876.  C.  M.  Luther,         [seal.] 

Nathan  Bond,  [seal.] 
Sarah  E.  Luther,  [seal.] 
Sarah  A.  Bond,      [seal.] 

'^aiATi  OF  Kavsas,  I      . 
OoufUy  of  Douglas,  J  "" 

''Be  it  remembered,  that  on  the  25th  day  of  September,  A.  D. 

1876,  before  me,  a  notary  pubhc  m  and  for  said  county  and  State^ 
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came  Oaleb  M.  Lather  and  Sarah  E.  Luther,  his  wife,  and  Nathan 
Bond  and  Sarah  A.  Bond,  his  wife,  to  me  personally  known  to  be 
the  same  persons  who  executed  the  foregoing  instrument,  and  duly 
acknowledged  the  execution  of  the  same. 

In  witness  whe^f  I  have  hereunto  subscribed  my  name  and 
aflSxed  my  oflBcial  seal,  on  the  day  and  year  last  above  written. 

[seal.]  Wm.  T.  Sinclair,  Notary  PtMie. 

At  the  April  xerm*  1877,  of  the  District  Court,  Hadley  had  judg- 
ment against  Williams,  who  brings  the  case  here  for  review. 

B,  J.  fforion,  for  plaintiff  in  error. 

HoBTOK,  C.  J.  The  only  question  in  this  case  for  our  consider- 
ation is,  whether  the  voluntary  assignment  of  Luther  ft  Bond  of 
September  25.  1876,  operated  as  a  transfer  and  conveyance  of  the 
individual  property  of  Bond  ?  If  it  did  so  operate,  then  White,  as 
assignee,  was  clothed  with  all  the  necessary  power  to  obtain  pos- 
session of  the  property,  and  entitled  to  it  wherever  it  might  have 
been,  or  in  whosesoever  hands.  Against  such  assignment,  ooonsel 
contend  that  the  use  of  the  vrord  partners  therein  was  intended  to 
designate  the  capacity  in  which  the  assignors  were  making  the 
assignment,  and  to  limit  the  assignment  to  partnership  property  for 
the  benefit  of  partnership  creditors,  and  whs  solely  the  assignment 
of  Luther  &  Bond,  partners,  as  G.  M.  Luther  ft  Co.  of  the  partner- 
ship property  in  trust  for  their  partnership  creditors.  Therefore 
it  did  not  include  the  property  in  dispute,  which  was  the  individosl 
property  of  Bond.  We  do  not  think  the  assignment  will  bear  this 
construction.  It  purports  to  assign  all  the  property  of  C.  M. 
Luther  and  Nathaniel  Bond,  both  real  and  personal,  of  every  kind 
and  description  (excepting  such  as  was  exempt),  and  directs  the 
assignee  from  the  proceeds  of  the  sale  of  such  property  and  collec- 
tions of  their  claims,  to  pay  and  discharge  in  full  all  and  singular  the 
debts  due  and  owing  from  said  C.  M.  Luther  and  N.  Bond,  and  if 
the  net  proceeds  are  not  sufiScient  for  the  payment  of  these  debts 
in  full,  then  the  assignee  is  required  to  apply  the  same  ratably  and 
in  proportion  to  the  amount  of  the  indebtedness,  without  distinc- 
tion or  preference.  The  assignment  was  executed  by  both  Lather 
and  Bond,  and  their  respective  wives  released  all  right,  title  and 
interest  in  the  real  estate  thereby  conveyed.  It  is  true  that  in  the 
body  of  the  instrument  where  appear  the  names  of  Luther  ft  Bon^ 
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''^oopaitners "  or  '*  partners''  follows^  but  these  words  may  be  jnstly 

treated  as  descriptive  of  the  persons  of  the  assignors^  and  not  as 

fimitiDg  the  assignment  to  a  partial  one.     Under  this  view  the 

assignment  was  generaL    The  partnership  effects  of  the  partners 

and  their  separate  property  (not  exempt)  were  conveyed  by  it.    An 

attempt  is  made  by  the  counsel  for  plaintiff  in  error  to  present  the 

question  of  the  right  of  an  assignee  of  ^  voluntary  assignment  to 

impeach  or  set  aside  a  fraudulent  gift  or  transfer  of  property,  but 

irith  no  special  findings  and  only  a  general   finding,  we  cannot 

assume  that  the  court  below  found  that  Bond,  prior   to  the  execu* 

tion  of  the  assignment,  had  ever  parted  with  the  property.    The 

court  may  have  found  that  there  was  no  gift  thereof  to  the  daughter, 

at  least  not  such  a  transfer  as  gave  her  any  title. 

The  judgment  of  the  District  Court  will  be  affirmed. 

All  the  justices  concurring. 

Judgment  affirmed. 


WiOKS  v.  Smith. 

(SI  Kans.  412.) 

€fontraet — remUnon  for  fraud — effect  of  detay. 

X«ra  delsj  in  readnding  a  oontnct  on  account  of  fraud  ia  immaterial  onl 
meanwhile  innocent  third  parties  have  acquired  rights,  or  unleao  the  wrong- 
doer is  injuriouBljT  affected  by  the  delaj. 

EJECTMENT.    The  opinion  sufficiently  states  the  facts.    The 
plaintiff  had  judgment  below. 

John  V.  SanderSy  for  plaintiffs  in  error. 
Ruggles,  Scott  d  Lffnn,  for  defendants  in  error. 

HoBTOV,  C.  J.  This  action  was  here  at  the  July  teran  of  ttie 
eourt  for  1877,  and  is  reported  in  18  Eans.  508,  It  is  again  brought 
to  this  conrt  by  the  plaintiffs  in  error  to  obtain  another  review  of 
tiie  proceedings  had  in  the  court  below,  which  resulted  in  a  judg- 
ment of  that  court  against  them  in  the  new  trial  granted  by  this 
court  Many  exceptions  were  taken  on  the  trial,  and  several  alleged 
Vol.  XXX  —  56 
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•errors  are  set  forth  in  the  petition  in  error,  bat  in  the  argnmentcon- 
•tained  in  the  brief  of  their  counsel,  the  only  alleged  errors  to  which 
«oar  attention  is  called  or  reference  is  made  are  the  refusal  of  the 
<$oart  to  instruct  the  jury  to  find  for  the  defendants  (plaintiib  in 
error),  and  the  direction  of  the  court  concerning  the  tender  to 
Blankenship  and  the  acceptance  of  the  same.  The  latter  instruc- 
tion was  as  follows:  ''If  tbey  (the  defendants  in  error)  had  tlie 
legal  title  to  the  land  in  controversy,  and  while  so  holding  the  legal 
title,  they  were  induced  by  false  and  fraudulent  representatiood 
on  the  part  of  Blankenship  to  sell  to  him,  without  sufficient  con- 
sideration, the  premises;  that  after  discovering  the  fraud  and 
before  commencing  this  action  they  tendered  to  Blankenship  all 
they  had  received  from  him  on  such  sale,  and  if  such  tender  was 
received  and  accepted  by  Blankenship,  then  the  duties  of  the 
plaintiff  are  prior  and  superior  to  those  of  the  defendants  (plaintiib 
in  error);  and  you  should  find  for  the  plaintiffs;,  unless  you  also 
find  that  the  plaintiffs  by  some  act  or  word  of  theirs  are  estopped 
from  setting  up  their  equities,  if  any  they  have.'' 

The  particular  point  made  concerning  the  instruction  refused 
and  the  instruction  given  is,  that  there  was  not  a  valid  or  a  suiB* 
cient  rescission  of  the  contract  to  entitle  defendants  in  error  to  re- 
cover. The  testimony  shows  that  the  agreement  to  sell  the  propertj 
in  controversy  to  Blankenship  by  the  Smiths  was  made  in  the  sum- 
mer of  1871.  The  fraud  of  Blankenship  was  discovered  in  Decem- 
ber, 1871.  On  January  5,  1874,  before  this  suit  was  commenoed, 
the  defendants  in  error  tendered  to  Blankenship  all  they  had  re- 
ceived from  him  on  the  sale  of  their  land,  and  he  accepted  the 
same.  Counsel  for  plaintiffs  in  error  say  that  the  delay  of  the  de- 
fendants in  error  had  been  so  great  that  the  time  for  reBcindingthe 
contract  had  passed  long  before  it  was  made,  and  submit,  ''that  ai 
a  reasonable  time  for  rescission  is  a  mixed  question  of  fact  and  lav, 
and  that  after  the  facts  are  found  the  law  makes  the  application 
and  determines  whether  the  time  was  reasonable  or  not,  the  lav 
under  the  circnnitances  m  this  case  is,  that  one  month  would  be 
more  than  a  reasonable  time;  and  if  one  month  would  not,  m 
would ,  and  if  six  would  not,  one  year  would ;  and  if  one 
year  would  not,  one  year  and  a  half  would ;  and  if  that 
would  not,  twenty-three  months  would;  and  consequently,  as  there 
was  no  dispute  in  the  evidence  as  to  the  facts,  the  most  of  them 
being  proved  by  Smith  himself,  the  court  erred  in  not  instnictiDg 
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the  jarj  to  find  for  the  defendants,  and  also  in  refusing  themaneiR 
trial'* 

It  is  generally  trne  that  where  any  thing  of  value  has  been  re« 
toiyed  by  the  defrauded  party,  he  must  not  only  tender  back  all  he 
has  received,  but  the  rescission  must  be  prompt  or  within  a  reason- 
able time  after  the  fraud  is  discovered;  but  mere  delay  in  rescind- 
ing the  fraudulent  contract  does  not  take  away  the  right — such  delay 
being  material  principally  as  it  furnishes  evidence  of  an  election  to 
affirm.    The  rule  is  well  stated  in  a  late  English  case,  as  follows: 

"In  such  cases  the  question  is:  '^Has  the  person  on  whom  the 
fraud  was  practiced,  having  notice  of  the  fraud,  elected  not  to 
k^oid  the  contract,  or  has  he  elected  to  avoid  it,  or  has  he  made  no 
election?  We  think  that  so  long  as  he  has  made  no  election,  he  retain^ 
the  right  to  determine  ft  either  way  subject  to  this,  that  if  in  the 
interval  whilst  he  is  deliberating,  an  innocent  third  party  has 
acquired  an  interest  in  the  property,  or  if  in  consequence  of  his 
delay  the  position  of  the  wrohj^doer  is  afitected,  it  will  preclude 
iiim  from  exercising  his  right  to  rescind.  Lapse  of  time  without 
rescinding  would  furnish  evidence  that  the  defrauded  paHy  has 
determined  to  affirm  the  contract,  and  whon  th6  lapde  of  tlnie  is 
gitat,  it  probably  Wduld,  in  practice,  be  treated  as  conclusive  evi- 
dence  to  show  that  he  has  so  determined/'  ClotAgh  v.  Railway  Oam^ 
fany,  L.  R,  7  Ex.  26. 

In  this  case,  all  the  parties  had  notice  of  the  intention  of  the 
defendants  in  error  to  avoid  the  contract  witli  Blankenship  as  early 
as  April  8, 1872,  when  the  action  was  commenced  in  Lyon  county 
to  cancel  tho  blank  deed  signed  by  the  Smiths  and  filled  up  without 
their  knowledge  or  consent  to  Wicks  and  Mays  ;  and  as  said  Blanks 
enship  accepted  back  the  property  given  by  him  for  the  land  in 
dispute,  such  acceptance  waives  as  to  him,  at  least,  any  defense,  o^ 
daim  that  there  was  too  great  delay  in  making  the  rescission.  It 
&  even  questionable  whether  the  plaintiflFs  in  error  can  set  up  and 
insist  upon,  as  a  defense,  the  right  of  Blankenship  to  have  a  return 
of  his  property  from  the  Smiths,  or  the  delay  in  their  making  such 
lotnm,  unless  by  this  action  the  plaintiffs  in  error  have  in  some 
way  been  prejudiced.  Stevens  y,  Ausiin,  1  Mete.  557;  Ladd  r. 
Moore,  3  Sandfl  S.  C.  (N.  Y.)  589;  Pearsev.  Peftis,  47  Barb.  276. 

Again,  upon  the  testimony  it  is  doubtful  whether  the  property 
received  from  Blankenship  under  the  contract  of  sale  was  of  any 
value  or  possible  benefit    If  it  was  absolutely  worthless,  no  tender 
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or  return  of  it  was  necesBary.  Bank  t.  Pecky  8  Eana.  664;  Amtt 
y.  McNair,  19  id.  330. 

In  whatever  light  we  may  view  the  snbject,  this  delay  in  no  waj 
affected  plaintiffs  in  error.  As  before  stated,  they  had  notice  in 
April,  1872,  of  the  election  of  the  Smiths  to  rescind  the  contnct 
with  demand  of  the  property.  All  the  interest  the  plaintiflb  in  error 
acquired,  they  became  possessed  of  in  the  fall  of  1871,  and  prior  to 
the  disoorery  of  the  fraud  of  Blankenship.  As  they  purchsaed 
merely  an  equitable  title,  they  were  bound  to  take  notice  of  all 
counter-equities  which  were  outstanding  in  favor  of  the  defendants 
in  error,  who  held  the  legal  title,  and  as  Wicks  and  Mays  were 
claiming  only  under  a  mere  equitable  title,  they  were  not  Uma  fids 
purchasers,  so  as  to  defeat  prior  equities  existing  in  favor  of  said 
Smith  and  wife.    Stout  v.  Hyatt,  13  Eaus.  232. 

[Omitting  a  minor  point] 

We  conclude  that  there  was  no  error  in  the  direction  of  the  court, 

prejudicial  to  Wicks  and  Mays,  concerning  the  reeoiaBion  of  the 

fraudulent  contract,  and  therefore  the  judgment  of  the  Diftriet 

Gourt  will  be  affirmed. 

All  the  justices  concurring. 

JudgmmU  affmtL 


BussxLL  V.  Anthovt. 
cnKMift.46a) 

Bandar  aikdlSM-^aeUm  for  word$c<mcernif^oj^^  hr&n^tfitr^ 

pkdrUiff  has  Itft  meh  oj/lce. 

The  defendant  pabli^hed  an  article  charging  the  plaintiff  with  eorrupt  tod 
dishonest  conduct  in  pablic  office,  and  with  having  been  fofoed  to  raftud 
monej  unlawfully  tak<fn  and  to  leave  such  office.  BeU^  thai  waA  article  ii 
prima  fade  libellous,  and  the  action  is  maintainable  although  the  plalatii 
has  left  the  office. 

ACTION  of  libel.    The  opinion  states  the  &ota.    The  deCeodant 
had  judgment  below. 

Bifron  Sherry,  for  plaintiff. 
Lueien  Baker,  for  defendant. 
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V4LBNTINB,  J.  [Omitting  a  question  of  practice.]  We  now 
oome  to  the  merits  of  the  case  ;  and  upon  these,  the  only  question 
presented  is  whether,  upon  the  pleadings  and  the  eridenoe  intro- 
duced by  the  plaintiff  in  the  court  below,  a  prima  facie  case  was 
made  out  in  favor  of  the  plaintiff  and  against  the  defendant. 
Other  questions,  however,  are  involved  in  the  case,  but  these  other 
questions  are  all  involved  in  this  one  principal  and  general  question. 
This  qnestion  was  raised  in  the  court  below —  first,  by  the  defend- 
ant's demurrer  to  the  plaintiff's  evidence  ;  and  second,  by  a 
motion  of  the  plaintiff  for  a  new  trial.  The  court  below  sus- 
tained said  demurrer  to  the  evidence,  took  the  case  from  the  jury, 
decided  it  itself,  rendered  judgment  in  favor  of  the  defendant  and 
against  the  plaintiff,  and  overruled  the  plaintiff's  motion  for  a  new 
trial. 

The  following  is  a  brief  history  of  the  case  in  the  court  below. 

This  was  an  action  commenced  in  the  District  Court  for  Leaven- 
worth connty  to  recover  damages  for  libel.  The  petition  alleged 
as  follows : 

Edward  Russell,  plaintiff  in  this  cause,  complains  of  Daniel  R. 
Anthony,  defendant,  for  that  the  said  plaintiff  hath  heretofore 
been,  and  still  is,  a  citizen  of  the  county  of  Leavenworth,  of  good 
name,  fame  and  reputation  among  his  neighbors  and  fellow-citizens 
SB  an  upright,  honest  and  honorable  man,  and  hath  hitherto  been 
unsuspected  of  being  guilty  of  either  the  crimes  of  embezzlement 
or  perjury  ;  and  for  that  the  said  Daniel  R.  Anthony,  being  on  the 
SOth  day  of  September,  A.  D.  1876,  the  editor  and  proprietor  of  a 
certain  newspaper  published  in  the  city  of  Leavenworth,  and  State 
of  Kansas,  called  the  Leavenworth  Z>a%  Times,  did  then  and  there, 
iu  said  newspaper,  publish  and  cause  to  bo  published  of  and  con- 
coming  the  said  plaintiff,  iSdward  Russell,  the  following  false, 
scandalons,  defamatory  and  libellous  article,  to  wit : 

"  Who  is  Ed.  Russell  (meaning  the  said  plaintiff),  in  whose  eyes 
swindling  is  no  crime  ?  He  is  secretary  of  the  bankrupt  Kansas 
Insarance  Company.  Less  than  two  years  ago  he  (meaning  said 
plaintiff)  was  State  commissioner  of  insurance,  and  certified  under 
his  oath  of  office  that  this  bankrupt  concern  was  a  sound  and  sol- 
vent insurance  company,  while  he  (meaning  the  plaintiff)  knew 
that  it  was  at  that  very  time  hopelessly  bankrupt ;  he  (meaning 
the  plaintiff)  was  forced  to  leave  the  office  of  commissioner  of 
inanrance  because  the  Leavenworth    Times  exposed  his  official 
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*  crookedness/  and  compelled  him  (meaning  the  plaintiff)  to  dis- 
gorge eight  thousand  dollars  of  the  State's  money." 

Whereby  and  by  means  whereof,  he,  the  said  defendant  Danid 
R.  Anthony,  then  and  there  thereby  intended  to  and  did  fdaely 
and  libellously  charge  the  said  plaintiff  with  the  crimes  of  peijniy, 
and  embezzlement  of  the  moneys  belonging  to  the  State  of  Kuini, 
in  this,  to  wit,  that  the  said  plaintiff,  while  he  was  holding  the 
office  and  performing  the  duties  of  saperintendent  of  insarance  of 
the  State  of  Kansas,  had  violated  his  oath  of  office  by  fidsely  and 
fraadnlently  issuing  a  certificate  to  the  Kansas  Insurance  Gompanf 
as  a  solvent  company,  when  he,  the  said  Edward  KusseU,  well  knev 
said  company  to  be  hopelessly  insolTcnt. 

And  also  in  this,  that  he,  the  said  Edward  Bnssell,  while  holding 
the  office  aforesaid,  and  in  violation  of  the  duties  of  said  office  snd 
of  his  oath  as  such  officer,  had  feloniously  embezzled  eight  thousand 
dollars  of  the  money  belonging  to  the  said  State  of  Kansas  which 
came  to  his,  said  plaintiffs,  bands  by  virtue  of  his  said  office ;  be, 
the  said  defendant,  then  and  there  well  knowing  said  charge  to  be 
false,  scandalous  and  libellous,  but  contriving  then  and  there  and 
thereby  to  bring  the  good  name,  fame  and  reputation  of  the  plaint- 
iff into  disgrace  and  contempt  with  his  friends  and  neighbors. 

Concluding  with  the  usual  allegation  of  damages,  and  prayer  for 
judgment. 

To  the  i)etition  the  defendant  demurred,  on  the  ground  that  it 
did  not  set  forth  a  cause  of  action,  which  demurrer  was  o?erraIed; 
whereupon  the  defendant  filed  an  answer,  denying  all  the  allegationt 
of  the  plaintiff's  petition,  except  such  as  he  admitted  in  and  by  hit 
answer,  and  then  admitting,  in  substance,  that  he  was  the  editor 
and  proprietor  of  the  Leavenworth  Daily  Times  ;  admitting  that 
the  article  complained  of  was  published  in  the  Leavenworth  DaQjf 
Times,  of  and  concerning  the  plaintiff  ;  admitting  and  alleging  that 
the  plaintiff  was  superintendent  of  insurance  for  the  insurance  de- 
partment of  the  State  of  Kansas,  and  that  he  held  the  office  of 
superintendent  of  insurance  for  nearly  two  years,  leaving  the  office 
ih  September,  1874  ;  admitting  and  alleging  that  the  person  who 
held  the  said  office  of  superintendent  of  insurance  was  popularly 
known  and  styled  *'  State  commissioner  of  insurance  ;  **  admit- 
ting and  alleging  that  when  he  (the  defendant)  used  the  words  in 
said  article,  **  State  commissioner  of  insurance,"  he  used  them  in 
their  popular  sense  to  indicate  the  superintendent  of  insurance,  and 
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aTerring  that  by  the  use  of  eaid  words  he  intended  them  to  apply 
to  the  offioer  occnpjing  such  position  under  said  act  of  the  legisla- 
ture of  Kansas  creating  such  insurance  department;  admitting  and 
alleging  that  he  intended  that  said  words,  ''  State  commissioner  of 
insoraiioey''  should  apply  to  the  plaintiff  as  superintendent  of  insur- 
ance for  the  State  of  EansaSy  and  alleging  that  all  of  the  supposed 
libellous  matters  contained  in  said  article  were  true.  To  this 
answer  the  plaintiff  filed  a  reply  denying  generally  the  plea  of  the 
truth  or  justification  of  said  alleged  libellous  matters. 

Oa  the  12th  day  of  March,  1877,  the  cause  came  on  for  trial 
before  the  court  and  a  jury. 

The  plaintiff^  to  maintain  the  action  on  his  part,  called  as  a 
witness  John  Coulter,  who  testified  that  at  the  time  of  the  alleged 
publication  he  was  in  the  employ  of  the  defendant;  that  ho  knew 
of  the  publication  of  the  article,  and  that  said  paper  was  a  paper  of 
large  circulation. 

The  plaintiff  then,  after  haying  produced  a  copy  of  the  paper 
containing  the  alleged  libellous  matter,  and  after  having  offered 
and.  read  the  article  complained  of  to  the  jury  as  evidence,  rested 
his  case. 

The  defendant  then  filed  a  demurrer  to  the  evidence,  on  the 
ground  that  the  evidence  did  not  establish  a  cause  of  action  against 
the  defendant,  which  demurrer  was  by  the  court  sustained,  and  to 
which  ruling  of  the  court  the  plaintiff  excepted. 

The  plaintiff  then  moved  the  court  for  a  new  trial  upon  various 
grounds,  which  motion  the  court  overruled  and  the  plaintiff 
excepted.  The  court  then  rendered  judgment  in  favor  of  the 
defendant  and  against  the  plaintiff  for  costs,  and  the  plaintiff 
again  excepted.  The  plaintiff  then  brought  the  case  to  this  court 
for  review. 

Upon  what  ground  the  court  below  sustained  said  demurrer  or 
SBndered  said  judgment  we  cannot  telL  Upon  the  pleadings  in 
the  case,  and  without  any  evidence,  the  plaintiff  was  entitled  to  a 
judgment  in  his  &vor  for  at  least  nominal  damages,  and  the  evi- 
dence  introduced  by  him  certainly  did  not  overturn  his  prima 
faei$  case  which  he  already  had  upon  the  pleadings.  The  only 
new  material  fact  proved  by  the  evidence  was,  that  the  Leavenworth 
Times  was  a  newspaper  of  large  circulation.  This  fact  tended  to 
enhance  his  damages  instead  of  utterly  destroying  his  right  to  re- 
cover.    We  suppose  that  the  article  published  by  the  defendant  did 
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not  charge  the  plaintiff  with  committing  either  perjury  or  embei- 
zlement^  at  least  for  the  purposes  of  this  case  we  shall  consider 
that  it  did  not^  but  it  did  charge  him  with  committing  acts  almost 
as  bad.  It  substantially  charged  that^  while  he  was  acting  under 
an  official  oath  as  superintendent  of  insurance,  he  knowingly  made 
a  false  certificate  as  to  the  standing  of  an  insurance  company,  aod 
that  he  was  forced  to  leave  the  office  of  superintendent  of  insnnmoe 
because  of  official  '^crookedness/'  and  was  compelled  to  disgoige 
eight  thousand  dollars  of  the  State's  money.  Now>  if  these  chaiges 
were  believed  they  would  certainly  injure  the  private  character  of 
the  plaintiff;  they  would  bring  his  private  character  and  the 
plaintiff  himself  into  contempt  and  disgrace  with  all  honest  men. 
It  was  not  shown  or  claimed  that  said  article  was  intended  to  injun 
the  plaintiff  as  an  officer,  or  to  lessen  his  business  as  snch,  or  to 
diminish  the  fees  or  emolaments  of  the  office;  nor  was  it  claimed 
or  shown  that  the  publication  of  the  Article  would  have  any  such 
effect.  Indeed,  the  publication  of  the  article  could  not  have  had 
any  such  effect,  for  the  plaintiff  was  not  holding  the  office  when 
the  article  was  published.  All  that  the  plaintiff  claimed  was  that 
the  publication  of  the  article  was  intended  to  and  did  injure  his 
private  character,  his  good  name,  fame  and  reputation,  and  tended 
to  bring  the  same  into  contempt  and  disgrace  among  all  his  neigh- 
bors and  friends.  Such,  we  think,  would  be  the  necessary  tendencf 
of  the  publication  of  said  article.  The  scope  of  the  article  was 
not  to  show  that  the  plaintiff  was  an  incompetent  officer, 
or  merely  to  show  that  he  did  not  perform  the  duties  of  bis 
office  properly,  but  it  was  intended  above  all  things  else 
to  show  that  the  plaintiff  was  a  bad  man,  ''  in  whose  eyes  swindling 
is  no  crime.''  The  article  was  evidently  intended  to  injure  the 
plaintiff 's  private  character.  It  shows  this  upon  its  face,  and  un- 
doubtedly it  did  injure  the  same.  Therefore,  unless  it  was  tme,it 
was  unquestionably  libellous,  and  the  burden  of  proving  that  it  was 
true  rested  upon  the  defendant  A  false  charge  wrongfully  im- 
puting a  want  of  integrity  is  always  libellous,  whether  the  object  of 
the  charge  is  in  office  or  not.  It  is  libellous  without  reference  to 
whether  he  holds  office  or  not  In  the  present  case  the  plain tif 
alleged  in  his  petition  that  said  article  charged  him  with  committing 
the  crimes  both  of  perjury  and  embezzlement.  Now  while  we  do 
not  think  that  the  article  so  charged,  yet  we  do  not  think  that 
these  allegations  of  plaintiff's  petition  rendered  the  article  any  the 
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less  harmful  or  any  the  less  libellous.  Expunge  these  allegations 
from  the  petition,  and  still  the  article  woald  be  libellous  and  the 
petition  sufficient.  The  petition  alleged  that  the  article  was  false 
and  published  without  any  sufficient  excuse,  and  that  it  was  in- 
tended to  injure  the  plaintiff  and  did  injure  him,  and  therefore  the 
petition  sufficiently  alleged  and  showed  that  the  article  was  libellous, 
although  the  article  may  not  have  charged  either  perjury  or  em- 
bezzlement. And  alleging  that  the  article  was  worse  than  what  it 
in  fact  was  does  not  destroy  its  libellous  character,  or  render  it  better 
than  what  it  in  fact  was.  The  allegations  stating  that  the  article 
charged  perjury  and  embezzlement  may  be  treated  as  surplusage. 
If  the  article  is  in  fact  true,  or  if  the  defendant  had  a  sufficient 
ezcase  for  publishing  it,  it  devolves  upon  him  to  show  it.  In  the 
absence  of  evidence,  it  will  be  presumed  that  the  article  was  false, 
and  that  the  defendant  did  not  have  any  sufficient  excuse  for  pub- 
lishing the  same.  The  plaintiff  is  not  bound  in  the  first  instance 
to  introduce  any  evidence  upon  these  subjects,  hence  it  cannot  be 
claimed  that  his  evidence  in  the  court  below  was  insufficient  because 
he  did  not  introduce  any  evidence  upon  these  subjects.  We  think 
the  court  below  erred  in  sustaining  the  demurrer  to  the  plaintiff 's 
evidence,  and  therefore  the  judgment  of  the  court  below  rendered 
upon  the  sustaining  of  each  demurrer  must  be  reversed,  and  cause 
remanded  for  a  new  triaL 

All  the  jnsticea  ooncnrring. 

Judgmeni  revened. 


BUTLEB  V.  BUTLBB. 

(Q  Kana-fiBl.) 

MmrriagB'^aeiian  hy  wife  to  $ei  atide  arUs-nupiial  can9$ifanee. 

h  Febniarj,  1878,  plaintiff  was  a  widow,  living  in  Indiana,  and  defendant  a 
widower,  Hying  in  Kanian.  In  correspondence  with  her  with  a  view  to 
marriage,  defendant  stated  that  he  owned  two  good  farms  in  Kansas  and 
some  pAfeonal  piopertj.  In  April,  1878,  defendant,  without  any  pecaniary 
consideration,  oonyeyed  the  farms  to  his  two  minor  children  by  his  first 
wife,  who  were  living  with  him,  stating  that  he  designed  the  conveyanoe  as 
a  provision  for  them  In  case  his  proposed  marriage  should  yot  prove  fortu« 
aate.    In  May.  1873,  he  visited  Indiana,  and  the  parties  then  k>ecame  engaged. 
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and  were  married  In  Aogast,  1878.  The  deed  was  reeorded  AugmA  IS,  1971* 
and  the  plaiQtiffhad  no  knowledge  of  it  until  long  afterward.  The  dafBodasI 
provided  well  for  the  eapport  of  the  plaintiff,  and  no  evideoee  waa  gifea  ol 
-  the  amount  of  his  property.  Held,  that  a  ref uaal  to  eet  ande  such  cobtbj- 
anoe  as  fraudulent  waa  proper.* 

ACTION  to  set  aside  a  oonveyance  for  fraud.    The  opinion  states 
the  case.     The  defendant  had  judgment 

« 

A.  Smith  Devenney,  for  plaintiff  in  error,  cited  St.  Oeorge  ?• 
Waksy  1  Myl.  &  E.  618,  629  ;  Countess,  etc,  v.  Bowes,  1  Yes.  Jr. 
28 ;  England  v.  Downs,  2  Beav.  522  ;  Howard  v.  Hooker,  %  Gh.  Bep. 
81 ;  Lance  v.  Norman^  2  Cas.  in  Gh.  79  ;  CarUion  v.  Earl  of  Dor* 
set,  2  Vem.  17 ;  Ooddard  v.  Snow,  1  Russ.  485  ;  Macqueen's  Hus- 
band and  Wife,  p.  36  ;  Schouler's  Doni.  Bel.,  marg.  p.  269 ;  Bright's 
Husband  and  Wife,  ch.  13,  p.  221 ;  2  Kent's  Gom.  174-5,  and  notes; 
Spencer  v.  Spencer,  3  Jones'  £q.  404 ;  Terry  y.  Hopkins,  1  HiB's  CL 
1  ;  Williams  v.  Carle,  2  Stockt.  543  ;  Freeman  v.  Harlman,  45  BL 
57 ;  Belt  v.  Ferguson,  3  Grant,  289 ;  Duncan* s  Appeal,  43  Penn.  St 
67  ;  Fletcher  v.  Ashley,  6  Oratt  332  ;  Schouler's  Dom.  BeU  m&rg- 
pp.  270,  271 ;  3  Ired.  £q.  388,  544  ;  Leach  y.  DuvaU,  8  Bush,  201; 
Gainor  v.  Gainor,  26  Iowa,  337  ;  Kline  v.  Kline,  57  Penn.  St  120; 
Klines  Estate,  64  id.  122  ;  Dearmond  t.  Dearmond^  10  Ind.  191 ;  1 
Lead.  Gas.  in  Eq.  444,  notes,  etc.;  Chandler  r^  HoUingswarth,  Am. 
Law  Beg.,  May,  1878  ;  Chambers  v.  (>aM0>  34  Beav;  457 ;  Sanm) 
Y.  Joyce,  1  McMqllan's  Gh.  236 ;  Black  y.  Jones,  1  A.  E.  MarsL 
312  ;  Manes  y.  Durant,  2  Bich.  Eq.  404  ;  Linker  y.  Smith,  4  Wash. 
G.  G.  224 ;  1  Stor/s  Eq.,  §  273,  and  note  1 ;  2  Stockt  551 ;  1 
Shepley,  125. 

John  P.  St.  John,  for  defendant  in  error  liCary  A.  Austin. 

Brewer,  J.  This  was  an  action  brought  by  the  plaintiff,  Loniss 
Butler,  against  her  husband,  William  Butler,  add  his  daughter,  by 
a  former  wife,  Mary  A.  Austin,  nee  Mary  A.  Butler,  to  set  asides 
conveyance  made  by  her  husband  to  his  daughter  shortly  prior  to 
her  own  marriage,  and  iu  fraud,  as  she  claimed,  of  her  maritsl 
rights.  The  facts  as  they  appear  are,  that  in  Vebmaiy,  1873| 
plaintiff  was  a  widow  living  in  Indiana,  and  defendant,  Willism 

Butler,  a  widower  living  in  Kansas.     At  that  time,  in  correspond- 

■  » ■ 
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enoe  between  them,  he  represented  to  her  that  he  was  the  owner 
of  two  good  farms  io  Elansas,  and  some  personal  property.  This 
oorrespondenoe  was  had  with  a  view  to  marriage^  though  the  par* 
ties  were  not  engaged  to  be  married  until  the  month  of  May,  1873» 
vhen  he  visited  Indiana  and  i*emained  there  for  about  a  month. 
April  16,  1873y  prior  to  his  departure  from  Kansas,  he  executed 
8  deed  for  these  farms  to  his  two  minor  children  then  living  at 
home  with  him.  He  said  to  them  at  the  time  that  he  was  going  to> 
Indiana  in  a  few  days  to  get  married,  and  in  case  the  marriage  did 
not  turn  out  all  right,  he  wanted  them  provided  for.  The  deed  wasf 
t  gift,  nothing  being  paid  by  them  for  the  land.  August  13, 1873, 
parenant  to  the  engagement  in  the  month  of  May  prior,  Mr.  and 
Mrs.  Butler  were  married,  and  since  then  have  been  residing  on 
one  of  the  farms.  The  deed  was  recorded  August  18,  1873.  Mrs. 
Batter  had  no  knowledge  of  this  conveyance  until  long  after  the 
marriage.  When  one  of  the  minors  became  of  age  he  deeded  bade 
to  his  father  the  undivided  half  of  this  property,  receiving  in  ex-* 
ohange  a  mortgage  thereon  for  fifteen  hundred  dollars,  payable 
when  the  property  was  sold,  or  Mr.  Butler  died.  And  this  action 
18  brought  to  set  aside  the  conveyance  so  far  as  the  other  minor  ia 
concerned.  It  appears  from  the  testimony  that  the  plaintiff  waa 
possessed  of  but  little  means  at  the  time  of  the  marriage,  but  there 
is  nothing  showing  the  extent  of  Mr.  Butler's  property.  For  any 
thing  in  the  records,  these  farms  in  Johnson  county  may  have  been 
but  a  small  part  of  his  estate.  He  made  no  defense  to  the  action, 
ftDd  the  litigation  was  between  the  wife  and  the  minor  daughter, 
then  herself  married.  It  appears  also  that  Mrs.  Butler  has,  during 
her  present  marriage,  been  well  provided  for  by  her  husband.  In- 
deed, she  makes  no  complaint  in  this  respect.  No  brief  has  been 
filed  for  the  defendant  in  error,  so  we  ca>nnot  say  positively  upon' 
what  ground  the  District  Court  decided  against  the  plaintiff ;  but 
lipoQ  the  facts  as  above  stated,  we  think  the  judgment  was  properly, 
entered  in  favor  of  the  defendant  and  against  Mrs.  Butler. 

It  is  doubtless  true  that  at  common  law  it  was  the  disposition  of 
courts  to  hold  that  a  voluntary  conveyance  of  all  her  property  by 
a  woman  engaged  to  be  married,  made  without  the  knowledge  of 
her  intended  husband,  was  a  fraud  upon  his  marital  rights,  and 
might  after  the  marriage  be  avoided  by  him.  See,  in  support  of 
this  view,  the  valuable  list  of  authorities  in  brief  of  counsel  for 
plaintiff  in  error.    Whether  the  same  rule  obtained,  when  the  hus- 
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band  jast  before  marriage  made  such  a  conyeyance  of  his  property, 
is  not  80  clear.  See  1  Bright's  Husband  and  Wife>  p.  356 ;  1  Lead- 
ing Cases  in  Equity,  White  and  Tudor's  notes,  p.  618. 

The  reason  for  the  supposed  difference  in  the  rale  grew  out  of 
the  different  rights  each  acquired  in  the  property  of  the  other,  and 
the  different  obligations  assumed  by  each  to  and  for  the  other  by 
that  relation.  We  deem  it  unnecessary  to  enter  into  any  discasdoii 
of  these  matters,  for  the  constant  tendency  has  been  to  do  avay 
with  these  differences,  and  give  to  each  the  same  rights  in  the 
property  of  the  other.  Of  course,  when  each  acquires  by  mamage 
the  same  rights  in  the  property  of  the  other,  and  is  under  the  same 
obligations  to  and  for  the  other,  then  that  which  would  be  a  fraud 
if  done  by  one  will,  under  the  same  circumstances,  be  a  fraud  if  done 
by  the  other. 

It  will  also  be  conceded  that  the  course  of  decision  in  this  country 
has  been  in  favor  of  the  general  proposition,  that  a  yoluntary  cod* 
veyance  by  either  party  to  a  marriage  contract  of  his  or  her  entire 
property,  made  without  the  knowledge  of  the  other  and  just  prior 
to  the  marri^e,  is  a  fraud  upon  the  marital  rights  of  such  other. 
See,  among  other  authorities,  Swaine  v.  Ferine,  5  Johns.  Gh.  482; 
9  Am.  Dec.  318  ;  Smith  v.  Smith,  3  Halstead's  Ch.  515  ;  Petty  r. 
Petty,  4  B.  Monr.  217;  Leach  v.  Duvall,  8  Bush,  201 ;  Duncan's 
Appeal,  43  Penn.  St  67 ;  Kline  v.  Kline,  57  id.  120  ;  Loganx.  Sim- 
mons, 3  Ired.Eq.  487. 

It  may  be  doubted  whether  such  is  the  law  in  Kansas  to-day.  The 
writer  of  this  opinion  is  strongly  inclined  to  believe  that  it  is  not 
It  is  a  familiar  maxim,  that  where  the  reason  for  a  rule  fails,  the 
rule  itself  ceases.  Now,  at  common  law  the  husband  by  marriage 
assumed  responsibility  for  all  his  wife's  debts,  became  also  the 
owner  of  her  personal  property,  and  entitled  to  the  use,  rents  and 
profits  of  her  real  estate.  Marriage,  therefore,  contemplated  on  hit 
part  both  the  assumption  of  responsibility  and  the  aoquisitioa  of 
property.  The  fact  that  the  wife  acquired  no  present  interest  in 
any  of  her  husband's  property,  and  only  the  inchoate  in  tenet 
of  dower  in  his  real  estate,  and  assumed  no  responsibility  for 
his  obligations,  occasioned  the  doubt  whether  the  husband'i 
ante-nuptial  conyeyance  was,  under  any  circumstances,  a  fraud 
upon  the  wife.  Under  our  law,  marriage  involyes  neither  the 
assumption  of  indebtedness  nor  the  acquisition  of  property. 
Neither  the  title  nor  the  possession  or  control  ot  any  property, 


JANUARY  TERM,  1879.  445 

Batler  v.  Botler. 

leal  or  personal,  is  changed  by  marriage,  nor  does  either 
hasband  or  wife  become  responsible  for  the  antecedent  debts  of  the- 
other.  How  can  it  bo  said  that  a  woman  who  the  day  before  mar* 
riage  gives  away  ten  thousand  dollars  of  personal  property,  her 
entire  estate  it  may  be,  has  in  any  sense  of  the  term  defrauded  her 
intended  husband,  when  if  she  had  not  given  it  away  the  day  before 
she  could  the  day  after  the  marriage,  in  spite  of  his  objection  and 
beyond  the  possibility  of  his  restraint  ?  It  remains  hers  after  as  it 
was  hers  before  marriage  with  the  absolute  right  of  disposal.  And 
the  same  is  true  in  respect  to  the  husband's  personalty.  As  to 
the  lealtj,  the  proposition,  it  is  true,  is  not  quite  so  broad.  Marriage 
works  no  change  in  the  title,  the  use,  or  the  control  of  it  The 
husband  is  not  entitled  to  the  possession  of  his  wife's  real  estate, 
nor  to  the  rents  and  profits,  and  the  estates  of  dower  and  by  curtesy 
are  abolished.  True,  in  lieu'thereof  each  is  entitled,  upon  the  death 
of  the  other,  to  a  half  of  all  the  real  estate  owned  by  the  deceased  dur- 
ing the  marriage,  and  which  has  not  been  sold  on  judicial  sale  and  is 
not  necessary  for  the  payment  of  debts,  and  of « which  the  survivor 
has  made  no  conveyance;  so  that  there  is  an  inchoate  interest  to  the 
extent  of  one-half  given  to  each  party  in  the  real  estate  of  the  other. 

But  is  this  inchoate  interest,  which  may  never  ripen  into  a  com- 
plete title,  and  which  is  subject  to  be  defeated  during  marriage  by 
judicial  sale  and  thereafter  by  the  payment  of  debts,  such  an  inter- 
est as  will  justify  a  court  in  pronouncing  fraudulent  and  void  the 
ante-nnptial  voluntary  conveyance  of  either  husband  or  wife  ? 
*  But  it  is  not  necessary  to  decide  this  question,  and  the  court 
declines  to  express  any  opinion  thereon.  Conceding  the  law  to  be 
in  accord  with  the  general  proposition  as  first  stated,  still,  upon 
the  facts  in  this  case,  the  judgment  will  have  to  be  affirmed,  and 
for  several  reasons: 

The  conveyance  was  made  prior  to  any  contract  for  marriage  ^ 
and  so  far  as  the  findings  of  fact  by  the  court  show,  it  was  prior  to 
any  thought  of  marriage.  True,  it  appears  from  the  testimony 
that  the  representations  to  Mrs.  Butler  and  the  conveyance  were 
both  made  during  courtship  and  in  view  of  marriage ;  but  still  the 
fact  is  undisputed,  that  the  conveyance  was  made  some  weeks  be- 
fore any  actual  agreement  to  marry  was  entered  into.  Would  it 
have  been  held,  even  at  the  common  law,  that  a  conveyance  before 
any  contract  to  marry  was  a  fraud  upon  marital  rights  ?  Englaml 
V.  Dawns^  2  Beavan*  522. 
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''  Agaia,  tlie  conYeyanee  was  meritorious,  and  to  those  haying^claimi 
oipon  the  grantor.  It  was  to  his  minor  children^  and  as  a  prorisioQ 
for  them.  Surely,  the  duty  of  a  father  to  his  minor  children  by  a 
deceased  wife' is  as  great  as  that  to  a  woman  he  is  hoping  to  wed. 
"It  was  not  an  absolute  rule  that  an  anternnptial  voluntaiy  con* 
f veyance  was  fraudulent  and  void.  In  Sohouler's  Dom.  BeL,  p.  270, 
at  is  said  : 

**  From  the  decisions  it  would  appear  that  some  alienations  of  the 
•wife's  property' without  hei^  intended  husband's  knowledge  will  be 
<a;11owcd  to  stand.  The  facts  are  always  open  to  inquiry,  and  it  seemi 
'settled  thai  the  court  is  Warranted  in  considering  sudi  circumstaDcei 
^JM  the  meritorious  object  of  the  conveyance  and  the  situation  of  the 
Jiusband  in  point  of  pecuniary  means." 

^  Lord  Thurlow  held  that  such  a  conyeyance,  being  made  by  Ae 
labsolute  owner  of  the  property,  was  prima  fade  good,  and  that 
facts  and  circumstances  must  be  shown,  indicating  an  intention'to 
idciprive  the  husband  of  that  which  he  might  rightfully  and  rtason- 
'ably  expect  to  obtain  by  the  marriage,  before  it  could  be  adjudged 
ffi'audulent  and  void.     Straihmore  y.  Bowes,  1  Yes.  Jr.  22. 

Chancellor  Kent,  in  his  Commentaries,  yoL  2,  p.  175,  says:  ^If 

the  settlement  be  upon  children  of  a  former  husband,  and  there  be 

'HO  imposition  practiced  upon  the  husband,  the  settlement  would  be 

Talid  without  notice/'  citing  King  y.  Cotton,  2  P.  Wms.674;  JofUi 

fT.  Oole,  2  Bailey,  330.     See,  also,  Lyles  y.  Lyles,  flarper^a  £q.  2M. 

And  this  is  right  and  reasonable.     The  intent  of  Mr.  Butler  in  tiiif 

couYeyance  was  not  to  defraud  the  future  Mrs.  Butler;    That  was 

riot  the  purpose  which  prompted  the  act.     It  was  done  with  no 

:  hostility  to  her,  no  desire  to  wrong  her,  nor  from  any  thought  sf 

'mere  personal  gain^  but  from  a  desire  to  protect  those  too  young  to 

guard  their  own  interests,  and  whose  interests  it  was  his  duty  to 

,  protect     Perhaps  this  property  had  been  bought  with  money  be* 

'longing  to  their  mother,  or  if  not,  it  may  have  been  the  aocuntuhh 

tion  of  the  joint  industry  and  saving  of  their  mother  and  hinnelt 

•And  it  was  fitting  that  the  title  should  be  passed  to  them  before  he 

<  contracted  any  now  matrimonial  alliance.     Certainly  it  Would  seem 

a  misnomer  to  call  such  a  transaction'  fraudulent. 

And  again,  it  is  not  shown  what  property  he  had  at  the  timeol 
the  conveyance^  If  possessed  of  large  estate^  a  voluntary  oonve^- 
iince  of  a  small  portion  thereof  to  a  stranger  even,  and  made  after 
the  contract  for  marriage  had  been  entered  into,  wotdd  aeaioely  be 
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fraudulent.     If  ho  i*etaiiied  that  which  would  be  ample  provisia]^ 

for  the  support  of  himself  and  iwife  and  family,  a  gift  to  a  stranger 

would  be  no  fraud  upon  her  marital  rights.   Surely  a  oontradt*  to 

many  does  not  debar  a  man  from  all  control  of  his  property,  or  tie 

up  his  estate  like  an  order  of  court 

For  these  reasons^  we  think  the  judgment  of  the  District  Court 

was  properly  entered  in  fator  of  the  defendants,  and  it  must  be 

affirmed. 

AH  the  justices  concurring. 

'    .  Judgmeni  affimuitL 


SoHOOL  District  y.  Pbbkiks. 

*•■■"■».  « 

<tl  Kans.  688.) 

Oader  a  statute  aathorising^  Bchool  district  boards  to  proride  "  nees—iy 
tppsodages  "  fo,r  schoolrhouaeB  during-  the  time  that  fldioola  are  taught, 
there  is  no  authority  .to  purchase  a  stereoscope  and  stezeosoopio  Tiews. 
{8e9  neU,p.  450.) 

■ 

i  GTION  on  contract.   The  opinion  states  the  facts.  The  plaintiff 
j\    had  judgment  below.  ' 

Hill  dt  SaXUe  and  Eugetie  F.  Ware,  for  plaintiff  in  error. 

Harris  Jt  Spencer,  for  defendant  in  error. 

BiusWBBy  J.  This  was  an  abtion  by  0. 0.  Perkins  against  schbot 
district  No.  29,  Bourbon  coUnty,  on  a  certain  paper  writing,  in 
words  and  figures,  to  wit: 

"  Statb  of  Kansas,  )      .  ' 

Bourhon  County,     J**"  :  .  July  17, 1873.    r 

**  M.  v.  Colt  and  A.  Qoucher;  school  directors  of  district  No.  29^ 
township  of  Drywood,  county  of  Bourbon  and  State  of  Kansas^ 
bought  of  Chaplin,  Ooltoti  &'Co;^one  df  their  '  Wonders  of  the 
World,'  comprising  one  book,  one  stereoscope  and  one  hundred 
stereoscopic  illustrtttions,  at  thd  cost  of  fiftyneigh  t' dollars^  to  bd 
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paid  on  or  before  the  first  day  of  May,  1875,  with  interest  at  the 

rate  of  six  per  cent,  payable  at  the  First  National  Bank,  Fort 

Scotty  Kansas. 

(Signed)  M.  Y.  Colt,  Dindor. 

A.  GoucHBR,  Clerk'' 

On  the  back  of  said  paper  writing  there  was  the  following  receipt, 
to  wit: 

**  Dbtwood  Township,  October  21, 1873. 
^'This  is  to  certify  that  the  within-described  school  fiztores  wer» 
receiyed  by  me,  one  of  the  board  of  school  directors  of  school  dis- 
trict No.  29,  all  in  good  order. 

(Signed)  M.  V.  Com' 


.» 


And  also  an  indorsement  from  Ohaplin,  Oolton  &  Oa 
The  action  was  commenced  before  a  justice  of  the  peace,  appealed 
to  the  District  Court,  where  a  judgment  was  rendered  in  faTor  of 
the  plaintiff,  and  the  school  district  now  brings  its  petition  in 
error. 

Upon  this  record  it  is  insisted  by  the  plaintiff  in  error  that  with- 
out a  vote  of  the  district,  at  a  regularly  called  school  meeting,  the 
district  board  has  no  power  to  bind  the  district  by  such  a  contaraet 
This  claim  we  think  is  correct  The  powers  of  a  district  board  sie 
defined  in  article  4  of  chapter  92  of  the  General  Statutes.  SectioB 
46  of  that  article  (Oen.  Stat,  p.  925)  is  referred  to  by  counsel  as 
granting  such  a  power,  but  we  cannot  so  construe  the  section.  It 
reads:  ''The  district  board  shall  provide  the  neeessartf  appendagn 
for  the  8chool-hou8e  during  the  time  a  school  is  taught  therein." 
Kow  a  stereoscope,  however  valuable  or  useful  it  may  be  in  a  school, 
can  in  no  proper  sense  of  the  term  be  called  an  appendage  for  a 
school-house.  It  may  be  difficult  to  state  exactly  what  is  meant  by 
and  included  in  this  phrase,  '^  appendages  for  the  scfaool-houBe." 
It  would  seem  to  refer  to  things  connected  with  the  building  or 
designed  to  render  it  suitable  for  use  as  a  school-house.  But  with- 
out attempting  to  define  the  exact  scope  of  the  phrase,  it  is  phnn 
that  no  reasonable  interpretation  would  enlarge  it  so  as  to  indade 
a  stereoscope  and  stereoscopic  views,  which,  if  not  the  "toy  boy 
and  pictures/'  as  counsel  sneeringly  call  them,  are  at  most  bat 
mere  apparatus.  And  provision  is  elsewhere  made  for  supplying 
the  school  with  *^  blackboards,  outline  maps  and  apparatus.''    See- 
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tion  19  of  said  chapter  provides  thafc  a  school  district  meeting,  law- 
fnllj  assembled.,  shall  have  power  to  vote  a  tax  for  sapplying  the 
Bchool-hoase  with  those  conTeniences.  Only  upon  such  a  vote  can 
the  district  board  act,  and  then  only  to  the  extent  of  the  tax  voted. 
And  this  brings  ns  to  the  second  question,  and  that  is  whether  the 
fact  of  such  a  vote  is  a  matter  for  the  plaintiff  to  prove,  or  the 
vant  of  it  a  defense  for  the  defendant  to  establish.  We  quote  from 
tie  brief  of  defendant  in  error: 

'^liCt  it  be  noticed  that  it  is  not  claimed,  that  upon  certain  con- 
ditions and  nnder  certain  circnmstances,  the  school  district  officers 
conld  not  bind  the  district  by  the  execution  of  such  a  paper  as  is 
here  sued  upon,  but  only  that  these  conditions  and  circumstances 
did  not  exist;  that  is  to  say,  that  the  school  district  meeting  had 
not  been  held. 

'^Now,  it  being  admitted  that  the  officers  had  the  power  to 
make  the  purchase  and  execute  the  paper  sued  on  in  this  action,  it 
was  wholly  a  matter  of  defense  for  the  district  to  allege  and  prove 
that  the  conditions  and  circumstances  under  which  the  power  to 
purchase  would  ordinarily  exist  did  not  in  fact  exist  in  this  instance. 
That  is  to  say,  even  if  there  should  have  been  a  school  district 
meeting  (and  there  was  not  one),  still,  if  the  district  relied  upon 
that  as  a  defense,  it  should  have  alleged  and  proved  it" 

In  this  we  think  the  learned  counsel  are  mistaken.  The  contract 
was  not  within  the  ordinary  powers  of  the  district  board.  It  was 
a  power  which  could  arise  only  from  express  grant  by  the  principal, 
the  district.  In  such  a  case  the  act  of  the  agent  is  not  evidence 
of  the  fact  of  the  grant.  It  devolves  upon  him  who  claims  that 
the  district  is  bound  by  the  acts  of  the  board  to  show  the  authority 
of  the  latter  to  act.  In  some  cases  the  statute  alone  grants  the 
power.  In  those  cases  proving  the  act  of  the  board  establishes  the 
claim  against  the  district.  In  other  cases  a  vote  must  combine 
with  the  statute  before  the  power  is  created;  and  then  mere  proof 
of  the  act  does  not  prove  the  vote  or  establish  the  power.  This  is 
in  accord  with  the  settled  law  of  agency.  The  denial  of  the  appli- 
cability of  these  rules  to  negotiable  municipal  bonds  in  the  hands 
of  bona  fide  holders  has  been  the  point  around  which  has  raged 
much  of  the  fierce  controversy  concerning  such  bonds.  We  con- 
elude,  therefore,  that  the  fact  of  a  vote  was  for  the  plaintiff  to 
prove,  and  that  the  making  of  the  contract  was  not  evidence  of  a 
power  in  the  board  to  make  it. 
Vol.  XXX  —  67 
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For  this  error  the  judgmeat  of  the  District  Court  mut  be 

reyersed  and  the  case  remanded  with  instructions  to  gnmt  a  nev 

trial. 

AH  the  justices  concurring. 

JudgmmU  rgoemd. 


Noramrnn  Bbfobxkb.— In  Wo(fr.IndepmidtrU8ehoaDmrie^loiw^BapnmbOBitn, 
June  18»  1879,  It  WM  held  thatUgfataLBg-rods  are  not  tBdiipeiwabjy  neoeaMiy  to  tfwopen- 
tfon  of  schools,  and  an  order  drawn  on  the  contingent  ftind  of  a  echool  district  la  psjnai 
for  a  lightning-rod  erected  on  a  school-hoiise  is  prima  fade  at  least  invalid.  The  oonrt 
said:  "If  the  erection  of  a  lightning-rod  Is  authorised  at  all  out  of  the  contiugent  find,  ii 
must  be  by  that  general  clause,  *a2Z  other  &nUin{/ent  expenses  necMsaiy  for  keeping  th» 
schools  i n  operation . '  The  word  *  necessary '  means  '  Indispensabl  j  requisite ;  thst  cusot 
be  otherwise  without  preventing  the  purpose  intended,*  Now,  whilst  lightnlng^Ddi  npos 
a  school  building  may  be  rerj  desirable,  aud  may  greatly  promote  the  safety  of  the  bsOd- 
ing  and  the  security  of  Itt  inmates,  still  it  is  evident  that  they  are  not  IndlspnnssMy  revoi- 
site  for  keeping  the  schools  in  operation,  since  many  schools  are  conducted  smiwwMy 
without  them.  Lightning-rods,  when  erected,  constitute  a  part  of  the  building.  Hmt 
may  easily  be  embraced  in  the  estimates  for  erecting  the  building,  and  paid  for  oat  of  th» 
sehool-hottse  ftmd.  Prima  facU^  the  order  in  question,  drawn  upon  the  contingBBt  And 
for  the  erection  of  a  Ughtning-rod,  is  invalid.  If  any  fact  existed  which  does  not  sppeir 
upon  the  face  of  the  order,  as  that  It  was  Issued  to  supply  the  piaoe  of  a  Bghtaisgwd 
become  useless  by  age,  or  the  like,  and  thus  coming  within  the  designation  of  repsiis,  tht 
burden  of  proof  was  upon  the  plalntilf  to  show  such  fact.'* 

In  AUgood  v.  Hfll,  54  Miss.  668,  the  right  of  county  supervisors  to  make  an  apprapiistiaB 
for  setting  shade-trei*s  in  court-house  grounds  was  questioned.  The  court  ssid:  **11» 
right  of  a  board  of  supervisors  to  have  shade-trees  set  in  the  ground  connected  with  tkt 
court-house  of  its  county  Is  fairly  implied  in  the  grant  of  power  to  such  boards  br  the 
Constitution  and  laws  in  reference  to  court-houses.  Const.,  art.  IS,  f  16,  art.  6,1  SI, 
Code,  S 1868.  Shade-trees  may  be  necessary  to  make  a  court-house  *  good  and  convtaiai 
There  is  no  express  grant  of  power  to  have  fences  made  around  the  conrt>boase  yard,  or 
to  dig  wells  or  dstems,  or  to  protect  the  ground  against  washing ;  but  as  the  lawempovcn 
the  boards  of  supervisors  to  acquire  so  much  ground  as  may  be  neoessaiy  and  convrvtast 
for  the  building  and  use  of  the  court-house,  and  requires  the  erection  and  kecplac  b 
leftair  in  each  county  of  a  *good  and  oonvenient  court-house,*  It  is  incident  to  iMi  to 
anaka  convenient  and  protect  this  property  by  the  means  usuaUyemployed  in  saeh  oissi-'' 
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(48Md.n.) 
Cukdihttianal  ktw^-^retirietion  of  rigid  to  praeties  Umw  io.tohUs  mate  dMwML 

A  statate  limiting  the  right  of  admiafiion  as  attorney  at  law  to  white  male 
citlsena  ia  not  in  conflict  with  the  Federal  Constitatlon. 

PETITION  by  a  citizen  of  Maryland,  of  African  descent,  for  ad- 
mission as  attorney  at  law,  he  having  been  previously  admitted 
in  Massachusetts  and  in  the  Federal  courts  in  Maryland. 
The  petitioner  submitted  the  following  argument : 
The  avocation  of  an  attorney  at  law  is  open  to  every  citizen  of 
the  United  States,  and  of  the  State  wherein  he  resides,  having  the 
qoalifications  as  to  age,  legal  learning  and  character,  which  may  be 
prescribed  by  law  for  the  admission  of  attorneys.  Constitution  of 
the  United  States,  art  4,  §2;  id.,  14th  amendment,  §  1;  Corfieldy, 
Coryell,  4  Wash.  0.  C.  380 ;  Slaughter-house  cases,  16  Wall.  81 ; 
art  11,  §  6,  of  the  Maryland  Code. 

The  fourteenth  amendment  of  the  Constitution  of  the  TJnit43d 
States  prohibits  the  State  from  enforcing  any  law  that  discriminates 
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against  the  negro  (race)  as  a  class.  Slaughter-house  cases,  16  WslL 
81;  Constitution  of  the  United  States,  14th  amendment,  §  1. 

The  negro  by  yirtue  of  his  citizenship  is  entitled  to  all  the  prin- 
leges  and  immnnities  of  citizens  of  the  several  States.  Oorfidd  t. 
Coryell,  4  Wash.  0.0.  380-1;  art  4,  §  2,  of  the  Constitution  of  the 
United  States  ;  Slaughier-house  cases,  16  WalL  81;  Bx  parte  Oar* 
land,  4  id.  333;  Paul  y.  Virginia,  8  id.  180;  U.  8.  y.  Oruikehank, 
2  Otto,  555. 

A  State  legislature  has  no  power  to  pass  any  law  that  will  impoaa 
any  hardship  or  unequal  burdens  upon  any  of  its  citizens  as  a  clasL 
Wally'e  Heirs  y.  Kennedy,  2  Yerg.  554;  Holden  y.  James,  11  MasL 
396;  6  Am.  Dec.  174;  Lewis  y.  Webb,  3  Groenl.  326;  Locke  on  Civil 
OoYemment,  §  142;  Cooley  on  Const.  Lim.  390-1,  576,  583  (2d  edL) 

Whatever  the  privileges  and  immunities  of  the  citizen  of  a  State 
as  prescribed  by.  its  legislature  in  the  exercise  of  its  power,  thej 
must  apply  equally  to  each  individual  without  discrimination  on 
account  of  race  or  color.  Corfieldy,  Coryell,  4  Wash.  0.  C.  380; 
Constitution  of  the  United  States,  art  4,  §  2 ;  id.,  14th  amend- 
ment,  §  1;  U.  S.  v.  Cruikshank,  2  Otto,  555;  art  11,  §  6,  of  the 
Maryland  Code. 

Bartol,  0.  J.  The  mode  of  admitting  attorneys  in  the  oonrti 
of  this  State,  and  the  qualifications  required,  are  regulated  and 
prescribed  by  the  acts  of  assembly.  The  provisions  on  this  subjeet 
are  found  in  the  Code,  art.  11. 

The^r^^  section  declares  that  no  attorney  or  other  person  ihaD 
practice  the  law  in  any  of  the  courts  of  this  State,  without  being 
admitted  thereto  as  herein  directed. 

The  second  section  provides  that  all  applications  for  admission 
shall  be  made  in  open  court.  The  third  section  provides  that  soch 
applications  may  be  made  for  any  '^free  white  nude  eitixen  of 
Maryland  above  the  age  of  twenty-one  years  '*  and  preacribes  the 
qualifications  required,  and  the  proceedings  to  be  had  by  the  cooii 
to  determine  his  fitness  and  qualifications  for  admission.  This 
third  section  was  repealed  and  re-enacted  with  amendments  by 
the  act  of  1872,  chapter  91 ;  and  this  last  act  was  repealed  and  »• 
enacted  with  amendments  by  the  act  of  1876,  chapter  264,  sec  S 
(found  on  page  469  of  the  volume  of  the  acts  of  assembly  of  that 
year).  This  last  act  contains  the  existing  law  of  the  State  on  this 
subject,  and  while  it  has  changed  the  third  section  of  the  Cod^ 
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before  rDfeired  to,  in  some  particalars,  with  respect  to  the  qualifi- 
cations for  admission,  and  the  coarse  of  proceeding  upon  such 
applications,  it  contains  the  same  provision,  limiting  the  priyilege 
of  admission  to  the  bar,  to  white  male  citizens  above  the  age  of 
twenty-one  years. 

The  power  and  duty  of  this  court  being  thus  limited  and  defined 
by  law,  nothing  is  left  for  us  except  to  deny  the  present  applica- 
tion; unless  it  can  be  held  that  the  provision  of  the  Code,  limiting 
the  right  of  admission  to  the  bar  to  white  men,  has  in  some  way  been 
abrogated  or  rendered  inoperative;  and  this,  it  is  suggested,  has  been 
done  by  force  of  the  provisions  of  the  Constitution  of  the  United 
States,  to  which  it  is  said  this  provision  in  the  Code  is  repugnant. 

In  support  of  this  proposition,  some  reliance  has  been  placed  on 
ihefaurik  section  of  t/ie  second  article,  which  provides  that  "  citizens 
of  each  State  shall  be  entitled  to  all  the  privileges  and  immunities 
of  citizens  of  the  several  States.''  It  is  clear  that  this  section  can 
have  no  application,  as  the  petitioner  is  a  citizen  of  this  State. 
BradweU  v.  The  State,  16  Wall.  138. 

Bat  it  is  said  that  the  provision  of  the  Code  which  excludes 
colored  men  from  the  privilege  or  admission  to  the  bar  is  repug- 
nant to  the  14th  amendment  of  the  Constitution,  and  is  therefore 
inoperative  and  void. 

■  The first  section  of  that  amendment  is  in  these  words: 

''AH  persons  bom  or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside.  No  State  shall  make  or 
enforoe  any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  nor  shall  any  State  deprive  any 
person  of  life,  liberty  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws.'' 

In  construing  this  section,  we  must  follow  the  decisions  of  the 
Supreme  Court  of  the  United  States,  whose  judgment,  as  the  court 
of  last  resort,  is  final  and  conclusive  upon  the  question.  That 
court  was  first  called  on  to  construe  this  14th  amendment  in  7%e 
SlofughUr-house  cases,  16  Wall.  36. 

It  was  there  held  that  the  amendment  had  reference  only  to  the 
r%hts  and  immunities  belonging  to  citizens  of  the  United  States 
as  sach,  as  contradistingiii^ed  from  those  belonging  to  them  as 
citizens  of  a  State* 
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From  the  opinion  of  Mr.  Justice  Millbr,  who  spoke  for  the  major- 
iiy  of  the  court,  we  cite  some  passages  which  appear  to  be  applica- 
ble to  the  present  case.  On  pages  74  and  75  he  says:  **  Of  the 
privileges  and  immunities  of  the  citizens  of  the  United  States, 
and  of  the  privileges  and  immunities  of  the  citizens  of  the  State, 
and  what  they  respectively  are,  we  will  presently  consider;  but  we 
wish  to  state  here  that  it  is  only  the  former  which  are  placed  by 
this  clause,  under  the  protection  of  the  Federal  Constitution,  and 
that  the  latter,  whatever  they  maybe,  are  not  intended  to  have  any 
additional  protection  by  this  paragraph  of  the  amendment^  *'It 
then,  there  is  a  difference  between  the  privileges  and  immunities 
belonging  to  a^itizen  of  the  United  States  as  such,  and  those  be- 
longing to  the  citizen  of  the  State  as  such,  the  latter  must  rest  for 
their  security  and  protection  where  they  have  heretofore  rested; 
for  they  are  not  embraced  by  this  paragraph  of  the  amendment" 

Afterward  in  BradweU  v.  The  State,  16  WalL  130,  the  14th 
amendment  was  again  considered  by  the  Supreme  Oourt.  That 
was  an  application  of  Mrs.  BradweU  to  be  admitted  as  an  attorney 
in  the  Supreme  Court  of  Illinois;  claiming  that  the  right  to  be 
so  admitted  was  a  privilege  or  immunity  belonging  to  her  as  a  citi- 
zen of  the  United  States,  protected  by  the  14th  amendment,  and 
which  the  State  could  not  abridge.  But  the  court  decided  tbst 
the  right  to  admission  to  practice  law  in  the  courts  of  a  State,  was 
not  one  belonging  to  citizens  of  the  United  States  a$  such,  and 
consequently  was  not  within  the  protection  of  the  14th  amendment; 
but  depended  on  the  laws  and  regulations  of  the  State.  The  ooart 
based  their  decision  on  the  principles  before  announced  iu'^ni 
Slaughter-house  cases  "  to  which  we  have  referred,  and  said  ''the 
right  to  control  and  regulate  the  granting  of  license  to  practice  law 
in  the  courts  of  a  State  is  one  of  those  powers  which  are  not  tranf- 
f erred  for  its  protection  to  the  Federal  government,  and  its  exer- 
cise is  in  no  manner  governed  or  controlled  by  citizenship  of  the 
United  States  in  the  party  seeking  such  license." 

In  our  opinion  these  decisions  are  conclusive  of  the  preaentcasa 
They  determine  that  the  14th  amendment  has  no  application.  It  fol- 
lows that  the  provisions  of  the  Code  are  left  in  full  force  and  opera- 
tion, and  must  control  our  action;  we  cannot  set  aside  or  disr^iard 
the  provisions  of  the  statute;  the  legislature  alone  can  change  the 
law.  The  privilege  of  admission  to  the  office  of  an  attorney  cannot 
be  said  to  be  a  right  or  immunity  belonging  to  the  citizen,  bnt  is 
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governed  and  regulated  by  the  legislature,  who  may  prescribe  the 

qualifications  required,  and  designate  the  class  of  persons  who  may 

be  admitted.    The  power  of  regulating  the  admission  of  attorney! 

in  the  courts  of  a  State  is  one  belonging  to  the  State  and  not  to 

the  Federal  goTemment.    As  said  by  Mr.  Justice  Bradley  in 

BradwdPs  case:    "  In  the  nature  of  things,  it  is  not  every  citizen 

cf  eyery  age,  sex  and  condition  that  is  qualified  for  every  calling 

and  position.     It  is  the  prerogative  of  the  legislature  to  prescribe 

r^lationa  founded  on  nature,  reason  and  experience,  for  the  due 

admission  of  qualified  persons  to  professions  and  callings  demand- 

ing  special  skill  and  confidence.    This  fairly  belongs  to  the  police 

power  of  the  State."  16  WalL  142. 

Applicaiion  refused. 


KiRBT  T.  OlTIZBNS'  RAILWAY  Oo. 
(48  Xd.  108J 
MMwklipai  eerpertMon  —  right  to  rmnave   Hrssi  raSwa^  in  otmeirfMiHon  aj 


A  maaielpal  corporation,  aathorisad  to  oonstnict  eewen,  cannot  be  restrained 
fran  the  remoTal  of  a  hone  rallwaj  from  the  street,  if  sach  remoral  la 
lor  that  parpoae. 


APPEAL  from  order  of  injunction.    The  opinion  states  the 
fiBKStS. 

f/oA»  F.  L*  Findlaif,  for  appellants. 

AvmJb  ChaneU  and  J%nnas  J/1  Lanahan^  for  appellee. 

BoBiKSOK,  J.  The  appellee  is  the  owner  of  a  horse  railway  oo 
Cai^  street,  and  the  appellants  being  about  to  construct  a  sewer 
under  the  bed  of  the  street  in  pursuance  of  a  contract  with  the 
mayor  and  city  council  of  Baltimore,  the  question  is,  whether  the 
sppellee  is  entitled  to  an  injunction  to  restrain  them  from  remoT« 
ing  the  railway  tracks,  or  from  otherwise  interfering  with  the  ap- 
pdWs  nae  of  said  street  lor  railway  purposes. 

The  power  to  construct  sewers  is  expressly  conferred  on  the 
eity  authorities  by  section  835  of  article  4  of  tiie  Oode  of  Public 
Local  Laws. 
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In  the  exercise  of  this  power  they  have  the  right  not  only  to 
obstruct^  but  to  discontinue  entirely  the  use  of  Carey  street  as  a 
highway,  so  long  as  it  may  be  necessary  for  the  purpose  of  con- 
structing a  sewer  under  the  bed  of  the  street. 

The  easemerU  acquired  by  the  appellee  under  its  charter  and 
the  ordinances  of  the  mayor  and  city  council  is  subject  to  this 
faramonnt  rights  and  in  constructing  its  railway,  the  appellee  knew, 
or  was  bound  to  know,  that  its  use  of  the  bed  of  the  street  for  rail- 
way purposes  was  liable  at  any  time  to  be  interfered  with,  whenerer 
the  city  authorities  might  deem  it  necessary  for  the  public  welfare. 

They  had  no  right  of  course  to  interfere  capriciously  or  unneces- 
sarily with  the  appellee's  use  of  the  street;  but  they  were  under  do 
obligation  to  incur  the  expense  either  of  sharing  up  the  rmhaf 
iracky  or  removing  it  to  the  one  side  of  the  street. 

The  power  then  being  lawful  in  itself,  it  could  only  become  un- 
lawful in  consequence  of  the  mode  in  which  it  was  carried  into 
execution.  It  is  apparent  from  the  bill  that  the  sewer  could  not  be 
constructed  without  interfering  with  the  railway  track  of  the  ap- 
pellee, and  whatever  injury  may  result  therefrom  must  be  regarded 
in  law  as  ^^ damnum  absqtie  injuria," 

The  fact  that  the  sewer  was  being  constructed  by  the  appellanti 
under  a  contract  with  the  city  authorities  does  not  affect  the  ques- 
tion. The  order  therefore  granting  the  injunction  must  be  rs- 
Tersed  and  the  bill  dismissed. 

Order  reversed  and  biU  diemisekL 


Shafer  v.  Ahalt. 

(4S  Md.  m.) 

Skmd&r  and  Nbel— charge  of  aduUerif  —  Men  aeti&iuibU. 

Adalterjr  not  being  oorpoimlly  punishable,  a  false  duage  of  adnlteix  la  ao^ 
actionable  without  proof  of  special  damage,  and  alckneM  prodaeed  If  At 
charge  is  not  sach  damage. 

ACTION  of  slander.     The  opinion  states  the  tmata.    The  piaiot. 
iff  had  judgment  below. 

Carles  W,  Ross,  for  appellant. 
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B0BIN8OK9  J.  In  suits  for  slander^  pecuniary  loss  to  the  plaintiff 
is  the  gist  of  the  action.  Whether  it  was  necessary  at  first  to  prom 
in  all  cases  snch  pecuniary  loss,  it  is  not  now  necessary  to  inquire. 
The  courts,  at  an  early  time,  recognized  a  distinction  between  words 
actionable,  and  words  not  actionable  in  thetnselves.  In  the  former, 
the  law  presumed  pecuniary  loss,  while  in  the  latter,  it  was  neces- 
sary, in  addition  to  the  words,  to  prove  special  damage  to  the  plaintiff* 
Whatever  difficulty  there  may  be  in  defining  the  precise  line  of 
demaracation  between  these  actions,  it  is  well  settled,  that  where 
one  charges  another  with  the  commission  of  an  offense,  it  must  be 
such  an  offense  as  subjects  the  parti/  to  corporal  punishment,  in  order 
to  render  the  words  actionable  per  se. 

Now,  adultery  was  a  spiritual  offense  cognizable  by  the  spiritual 
courts,  and  the  punishment  was  confined  to  the  infliction  of  pen- 
ance, **pro  salute  anima."  And  hence  it  was  held  that  to  charge 
one  with  adultery  was  not  actionable  ^^^  se,  and  in  order  to  main- 
tain the  action,  the  plaintiff  must  prove  special  damage.  In  this 
State,  adultery  is  made  punishable  by  a  pecuniary  fine,  and  to 
charge  one  with  the  commission  of  the  offense  is  not  therefore 
actionable  per  se. 

This  is  a  suit  by  the  husband  and  wife  to  recover  damages  of  the 
defendant  for  charging  the  plaintiff's  wife  with  adultery,  and  the 
question  is,  whether  the  sickness  of  the  wife  resulting  from  this  slan- 
derous charge  is  sufficient  to  prove  special  damage.  In  cases  of 
this  kind  special  damage  is  that  which  is  naturally  the  consequence 
of  the  words  spoken.  Allsop  v.  Allsop,  2  L.  T.  Rep.  (N.  S.)  290, 
Now  it  cannot  be  said  that  sickness  is  the  natural  consequence  of 
defamatory  or  slanderous  words.  Such  might  or  might  not  be  the 
result,  depending  in  a  great  measure  uT)on  the  sensibilities  and  tem- 
perament of  the  person. 

The  rule  of  law  in  regard  to  special  damage  was  adopteo  with 
reference  to  common  and  usual  effects  and  not  such  as  are  occa- 
sional and  accidental. 

And  hence  in  Allsai)  v.  Allsop,  above  referred  to,  the  defendant 
said  that  the  plaintiff's  wife  had  committed  adultery  with  him,  and 
the  declaration  alleged  that  in  consequence  of  said  charge,  the  wife 
became  and  was  ill  for  a  long  time  and  unable  to  attend  to  her  busi- 
ness, and  the  plaintiff  was  put  to  and  incurred  much  expense  in 
and  about  the  endeavoring  to  cure  her  of  her  illness,  and  it  was 
held,  upon  demurrer,  that  the  declaration  disclosed  no  cause  of  action. 
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Pollock^  0.  B.,  said:  "  I  can  find  uo  authority,  nor  has  any  been 
cited  in  the  history  of  the  law  of  this  coantry,  for  any  sach  special 
damage  as  that  stated  in  this  case,  being  made  the  groand  of  an 
action^  or  to  make  actionable  that  which  otherwise  woold  not  be  kk 
The  important  distinction  in  this  case,  althongh  not  the  only  oner 
is,  that  the  mischief  done  depends  entirely  on  the  temperament  of 
the  individaal  affected  by  the  words  spoken,  whether  any  damage 
would  result  or  not*' 

Mabtik,  B.  '^  The  special  damage  is  that  which  is  naturally 
the  consequence  of  the  act  done,  and  the  peculiar  temperament  of 
the  party  injured  would  be  a  bad  standard  by  which  to  estimate 
damage.'^ 

Bbamwell,  B.,  and  Wildb,  B.,  were  of  the  same  opinion. 

See,  also,  TerwiUtger  v.  Wanda,  17  N. Y.  54,  and  Wilson t. CMi, 
id.  442,  where  the  question  was  considered  and  decided  as  in  Att$of 
Y.  Alhap, 

The  court  below,  therefore,  erred  in  refusing  the  instmctioa 

offered  by  the  defendant^  and  the  judgment  will  be  reyersed  and 

new  trial  awarded* 

JudgmmU 


MaTOB  v.  MnSOBAYK 
(48Md.S7X.) 

Municipal  eorporoHon  —  UabUUyfor  abandon/mefU  tfpropomd 

agency, 

A  moDidpal  corporation  resolved  apon  a  public  improyement,  and  appolntfld 
commiBsionera  to  condemn  property.  The  commiBslonerB  notified  the  pbdntif 
that  his  property  was  reqaired,  and  that  he  mnst  prepare  to  vacate  H  as  eooa 
as  possible.  He  thereupon  commenced  closing  ont  his  business,  and  thai 
did  only  about  half  his  ordinary  business  for  six  months  and  none  at  all  fof 
a  year  after  that.  The  improvement  was  then  abandoned.  No  compeosstioa 
was  ever  paid  or  tendered  him.  HM,  that  he  could  not  maintain  an  aetioa 
of  damages  against  the  corporation  for  sudi  voluntary  and  onnecesBSiy  ao* 
quiescence  In  a  notification  not  within  the  powwts  of  tiie  commiasiwieaL 

ACTION  of    damages.     The    opinion    states    the   case.    The 
plaintiff  had  judgment  below. 

James  A.  Buchanan^  tor  appellant. 
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W.  Hall  Ilarris  and  S.  Teackls  Wdllis,  for  appellee,  cited  Baron- 
T.  Mayor,  etc,  of  Bali.,  2  Am.  Jnr.  210;  Stetson  v.  Faxon,  19  Pick. 
158;  GoodaU  ▼.  The  City  of  Milwaukee,  5  Wis.  43;  Thayer  y.  Boston^ 
19  Pick.  515,  516;  Leverich  v.  Mayor,  etc^  of  New  York,  66  Barb. 
683. 

KiLLEB,  J.  A  municipal  corporation  has  the  right  to  abandon 
any  contemplated  improvement,  and  repeal  at  its  pleasure  auj 
ordinance  providing  for  the  same,  and  after  such  abandonment, 
property  owners  cannot  compel  the  corporation  to  take  and  pay  for 
property  condemned  for  such  purpose,  nor  does  any  action  lie 
against  the  corporation  for  such  abandonment  merely.  These- 
propositionB  have  been  settled  by  many  decisions  of  this  court. 
Oraffy.  Mayor,  etc.,  10  Md.  544;  McClellany.  Graves,  19  id.  351; 
Norris  t.  Mayor,  etc^  44  id.  606.  But  the  same  authorities  hold, 
that  where  the  owner  of  property  has  suffered  loss  or  damage  hj 
the  acts  or  delay  of  the  corporation  in  any  such  case,  he  is  entitled 
to  redress  for  the  same,  and  that  is  the  foundation  of  the  action  in 
the  present  case. 

The  plaintiff  is  the  owner  of  a  tannery  on  Jones'  Falls,  in  the 
city  of  Baltimore,  located  between  Front  street  and  the  stream,  and 
between  Qaj  and  Hillen  streets,  and  this  establishment  was  within 
the  lines  prescribed  for  the  improvement  of  Jones'  Falls,  by  the 
12th  section  of  the  ordinance  on  that  subject  of  the  24th  of  Aprils 

1872,  and  the  record  shows  that  on  or  about  the  6th  of  January^ 

1873,  the  commissioners  appointed  under  that  ordinance  came  to 
his  establishment  with  their  clerk  and  janitor,  and  exhibited  to 
him  a  map  or  drawing  of  the  improvement,  including  his 
premises  and  notified  him  that  they  had  condemned  his  property 
and  would  require  possession  of  it  at  the  earliest  moment,  as  it 
was  within  that  part  of  the  section  comprising  it  on  which 
they  desired  to  begin  their  work.  They  also  further  notified 
him  that  as  from  the  nature  of  the  tanning  business,  it  would 
take  him  some  time  to  work  up  his  stock  and  close  up  his 
business  so  as  to  be  able  to  give  possession  of  his  property 
to  the  city,  he  must  so  regulate  his  business  as  to  bring  it  to 
a  close  at  the  earliest  moment,  and  take  in  no  new  stock  of 
bark  or  hides,  but  content  himself  with  working  out  what  he  had  on 
hand  at  the  time,  and  one  of  the  commissioners  from  time  to  time 
afterward  urged  the  same  thing  upon  him.     This  request  or  notice 
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was  given,  accepted  and  complied  with  in  good  faith,  and  wai 
never  countermanded.  In  conseqaence  of  it,  and  for  no  other 
reason,  he  at  once  commenced  closing  out  his  business,  which  he 
would  otherwise  have  prosecuted  as  usual,  and  in  thus  closing  oat 
ho  did  about  half  work  for  six  months,  and  no  work  at  all  for 
about  a  year  afterward  until  the  latter  part  of  April,  1874,  when  he 
made  up  his  mind  the  improvement  would  not  go  on,  and  at  once 
commenced  making  arrangements  for  procuring  bark  and  resuming 
his  work.  It  is  for  the  loss  and  damage  occasioned  by  this  suspen- 
sion of  his  business  that  he  now  sues,  and  it  is  obvious  that  his 
right  to  recover  depends  entirely  upon  the  question  whether  it  was 
within  the  scope  of  the  authority  vested  in  these  commissionen  to 
give  the  notice  and  make  the  demand  or  request  referred  to,  for  it 
is  very  clearly  settled  that  one  who  contracts  or  deals  with  the 
Agents  or  officers  of  a  municipal  corporation  must  al  his  peril  take 
notice  of  the  limits  of  their  powers.  Mayor ^  etc,  y.  JBechbaekj  18 
Md.  276;  Mayor,  etc.,  v.  Reynolds,  20  id.  1;  Mayor,  ete^  v.  Kirkleji, 
29  id.  86;  Horn  v.  Mayor,  etc.,  30  id.  218.  Wo  must,  therefore, 
^examine  the  laws  and  ordinances  relating  to  this  improvement,  and 
determine  the  extent  of  the  powers  and  authority  thereby  vested  in 
these  commissioners. 

After  the  great  destruction  of  property  in  that  vicinity  occasioned 
by  the  flood  of  1868,  efforts  were  made  to  have  the  channel  of  this 
fltream  flowing  through  the  city  so  changed,  widened,  straightened 
and  improved  as  to  prevent  the  recurrence  of  similar  disasters.  A 
plan  for  this  improvement  was  made  by  Mr.  Tyson,  which  was 
iidopted  by  the  mayor  and  city  counsel,  and  ordinance  No.  13  of 
1870,  approved  January  31st  of  that  year,  was  passed,  appointing 
three  named  commissioners  to  carry  it  into  effect.  By  ordinance 
No.  12,  approved  on  the  same  day,  provision  was  made  for  the  issue 
of  bonds  of  the  city,  not  exceeding  $2,500,000,  the  proceeds  of 
which  were  to  bo  used  in  the  construction  of  this  improvement  and 
for  no  other  purpose.  It  was  also  provided  that  this  ordinance 
«hould  be  submitted  to  a  vote  of  the  people  for  their  approval  or 
rejection,  after  the  general  assembly  should  have  passed  a  law 
Authorizing  the  issue  of  such  bonds.  The  legislature,  by  the  act  of 
1870,  chapter  113,  approved  March  23,  1870,  authorized  the  mayor 
and  city  council  to  issue  bonds  not  exceeding  12,500,000  for  this 
purpose,  provided  ordinance  No.  12,  above  mentioned,  should  be 
approved  by  the  votes  of  a  majority  of  the  legal  voters  of  the  dtf. 
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By  another  act,  approyed  oa  the  same  day  (Act  of  1870,  ch.  115), 
the  mayor  and  city  council  were  authorissed  and  empowered  to 
make  anch  improvements  in  connection  with  Jones'  Falls  as  in  their 
judgment  are  desirable,  and  for  this  purpose  to  change  the  coarse, 
lines  and  boundaries  of  the  stream  in  whole  or  in  part,  to  lay  out 
and  construct  streets,  aTenues  and  wharves  on  the  sides  of  and 
adjacent  to  the  same,  to  widen  and  deepen  the  channel,  to  construct 
such  sewers  and  drains  as  may  be  requisite,  ^'  and  generally  to  do  all 
snch  things,  and  exercise  all  such  powers  as  in  their  judgment  shall 
be  necessary  to  be  done  and  exercised  for  the  accomplishment  of 
any  plan  or  plans  for  the  improvement  of  Jones'  Falls,  which  have 
been  or  may  be  adopted  by  them."  This  law  also  gives  them  power 
to  acquire  property  by  condemnation,  and  ratifies  all  the  provisions 
of  ordinance  No.  13,  above  deferred  to,  in  the  same  manner  and  to 
have  the  same  effect  as  if  that  ordinance  had  been  passed  after  the 
approval  of  this  act  The  bond  ordinance  was  subsequently  ap- 
proved by  the  popular  vote,  but  nothing  was  done  in  prosecution  of 
the  work  under  ordinance  No.  13.  In  1872  was  passed  ordinance 
No.  51,  approved  April  24th  of  that  year,  supplementary  to  ordi- 
nance No.  13  of  1870,  and  the  commissioners  appointed  under  this 
supplementary  ordinance  proceeded  in  the  discharge  of  their  duties 
and  it  was  while  acting  under  this  ordinance  that  they  gave  the 
notice  and  made  the  demands  respecting  the  plaintiff's  property, 
which  have  resulted  in  the  pi*esent  suit.  Its  provisions  we  shall 
examine  more  at  length  presently.  It  is  conceded  that  while  it  waa 
originally  estimated  the  entire  cost  of  this  improvement  would  not 
exceed  12,500,000,  yet  the  valuation  of  property  alone  to  be  taken 
for  the  work  amounted  to  nearly  that  sum,  and  it  was  then  esti- 
mated that  the  additional  sum  of  11,500,000  would  be  required  to 
complete  it.  An  ordinance,  approved  February  12th,  1874,  provid- 
ing for  the  issuing  of  bonds  for  this  additional  sum,  was  submitted 
to  the  people  for  approval,  but  was  rejected,  and  then  by  an  ordi- 
nance, approved  May  27,  1874,  the  ordinance  of  1872  was  repealed, 
and  the  improvement  thereby  authorized  was  abandoned. 

Let  us  now  examine  this  ordinance  of  1872.  It  consists  of 
twenty-two  sections,  and  a  general  review  of  its  main  provisions  is 
essential  to  an  understanding  of  the  powers  it  conferred  upon  the 
commissioners.  It  provides  first  for  the  appointment  of  three  per- 
sons to  be  styled  the  ''  Board  of  Commissioners  for  the  Improve- 
ment of  Jones'  Falls,"  fixes  their  salanes,  prescribes  their  oath  of 
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office,  gives  them  power  to  appoint  a  clerk,  who  shall  keep  a  fall 
and  true  record  of  their  proceedings,  also  a  chief  engineer,  who 
«hall  act  under  their  supervision,  and  discharge  such  duties  as  shall 
be  prescribed  by  this  ordinance  or  by  the  said  board;  and  by  section 
.geven  it  is  enacted,  ^^that  the  said  board  of  commissioncn  shall 
have,  and  they  are  hereby  vested  with,  the  general  charge,  super- 
intendence and  control  of  the  execution  of  the  plan  for  the 
improvement  of  Jones'  Falls  hereinafter  mentioned  and  pre- 
scribed, and  shall  have  all  the  powers  necessary  or  proper  to  canj 
out  said  plan  and  accomplish  the  said  improvement."  The 
commissioners  are  then  given  full  power  and  authority  to  make, 
4tward  and  settle  the  terms  of  all  the  contracts  necessaiy  for  the 
construction  of  the  works  contemplated  by  this  ordinance,  and  are 
.authorized  and  directed  to  saperintend  the  performance  of  the 
work  by  the  contractors,  and  to  annul  their  contracts  if  they  M 
faithfully  and  properly  to  perform  them.  Before  awarding  these 
•contracts  they  are  required  to  advertise  for  proposals  and  to  award 
the  same  to  the  lowest  competent  and  responsible  bidder,  and  to  so 
apportion  them,  as  that  the  completion  of  the  entire  work  shall  be 
iKscomplished  as  soon  as  may  be  consistent  with  the  proper  ezecation 
of  the  same.  All  expens<3S  of  the  board  in  the  discharge  of  their 
duties,  including  their  salaries,  and  all  payments  due  on  the  con- 
tracts awarded  by  them,  and  all  payments  for  land  damages,  are  to 
be  paid  by  the  city  register  upon  the  warrant  of  the  comptroller, 
who  shall  issue  his  warrant  therefor  upon  the  prodnction  to  him  of 
orders  specifying  the  amounts  respectively  due,  signed  by  the  board 
or  a  majority  of  them,  and  the  commissioners  shall  present  to  the 
mayor  and  city  council  quarterly  reports  giving  detailed  accoants 
of  their  proceedings  and  expenditures.  By  section  ttodve  it  was 
made  their  duty  without  delay,  under  the  advice  of  their  chief 
ongineer,  to  establish  and  define  the  lines  of  the  improvement  from 
Eager  street  to  the  basin,  to  determine  the  heights  and  widthsof  the 
new  walls,  tlie  depth  of  the  excavations  to  be  made,  and  to  adopt 
detailed  specifications  of  the  en  tiro  work,  provided^  the  width  of  the 
new  channel  between  certain  described  points  shall  be  aocordingto 
certain  specified  details,  and  provided^  further,  that,  in  establishing 
the  lines,  and  obtaining  the  width,  and  adopting  the  details  afore- 
said, the  commissioners  shall  be  governed  by,  and  as  nearly  a^ 
possible  conform  to,  certain  general  directions  which  the  sec- 
tion specially  prescribes.      When  these  locations  arc  thus  rasde 
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and  these  lines  are  thus  establishedi  they  siiall  have  made  an 
aoonrato  copy  of  the  plat  or  drawings  of  the  lines,  and  file  the  same 
in  the  office  of  the  city  oommissioner,  and  the  same  shall  be  known 
and  recognixedy  after  all  rights  of  property  within  the  same  shall 
haTe  been  acquired  by  the  city,  as  the  lines  and  boundaries  of 
Jones'  Falls.  It  is  then  made  their  duty  to  have  erected  certain 
described  bridges^  for  which  they  are  to  award  contracts  in  the 
same  manner  as  for  the  construction  of  other  parts  of  the  work, 
also  to  provide  in  the  same  manner  for  the  construction  of  sewers, 
and  to  make  such  changes  in  the  grades  of  streets  as  may  be  ne- 
cessary for  the  proper  construction  of  the  works  hereinbefore  pro- 
vided for.  They  are  then  directed  to  have  made  such  additional 
plats  and  surveys  as  may  be  requisite  for  the  ascertainment  of  the 
damages  consequent  upon  the  condemnation  or  acquisition  of  prop- 
erty necessary  to  be  acquired  by  the  city  in  the  location  of  these  new 
lines,  or  such  as  may  be  damaged  thereby  ;  and  they  shall  then  pro- 
ceed to  ascertain  what  actual  damage  will  be  caused  to  the  owners 
of  such  property,  and  in  making  this  estimate  of  damages  they 
shall  take  into  consideration  the  benefits,  if  any,  which  in  their 
judgment  will  accrue  to  such  owners,  and  if  in  any  case  part  of  a 
lot  or  house  only  is  required  and  the  owner  shall  claim  compensa- 
tion for  the  whole,  they  shall  ascertain  the  value  of  the  whole,  and 
aell  what  is  not  needed.  After  completion  of  this  valuation,  includ- 
ing the  value  of  all  property  necessary  to  be  acquired  by  the  city 
for  the  construction  of  these  works,  they 'shall  cause  statements 
thereof  to  be  made,  which  in  connection  with  an  explanatory  map, 
ahall  contain  a  correct  description  of  each  parcel  of  property  to  be 
taken,  and  the  amount  of  damages  awarded  by  them  to  each  owner. 
They  shall  then  give  notice  by  publication  that  such  statements 
have  been  prepared  and  are  ready  for  examination  by  parties  inter- 
ested, and  that  they  will  meet  to  review  their  several  ascertainments 
<A  damages  to  which  any  interested  party  may  file  written  excep- 
tions ;  and  on  the  hearing  of  such  exceptions,  they  shall  take  testi- 
mony and  make  such  corrections  in  their  estimates  as  to  them  shall 
appear  just  and  proper.  After  such  corrections  have  been  made, 
they  shall  cause  these  statements  and  maps  to  be  copied,  certified 
and  deposited  in  the  office  of  the  city  register,  and  shall  then  give 
notice  of  the  right  of  appeaL  Provision  is  then  made  for  such  ap- 
peals to  tho  dty  court,  and  for  a  jury  trial.  In  cases  where  no 
appeal  is  taken  the  assessments  of  the  commissioners  are  made  con- 
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clasive.  Finally,  upon  payment  or  tender  of  the  sums  bo  ascer- 
tained by  the  commissionerSy  or  by  the  court  on  appeal,  to  the 
parties  entitled^  or  upon  the  investment  thereof  in  five  per  cent 
city  stock,  such  property  shall  become  the  property  of  the  city  for 
the  purposes  aforesaid. 

Such  are  the  powers  conferred  on  these  commissioners,  and  such 
are  the  duties  they  were  required  by  this  ordinance  to  perform.  It 
cannot  be  successfully  contended  that  the  ordinance  itself  is  in  any 
respect  in  excess  of  the  powers  granted  to  the  city  by  the  act  of 
1870,  ch.  115.  But  does  the  ordinance  give  these  commissioDere 
the  authority  to  notify  a  property  owner  before  his  property  is  acta- 
ally  paid  for  under  the  condemnation,  to  close  out  his  business  and 
prepare  to  deliver  possession,  so  as  to  bind  the  city  for  any  loss  accra- 
ing  to  hinr  by  reason  of  his  obeying  such  notice  and  demand  ?  The 
authority  to  do  so  is  rested  mainly  upon  the  general  terms  of  sec- 
tion 8eve7^,  by  which  the  commissioners  are  vested  with  the  isieneral 
charge,  superintendence  and  control  of  the  execution  of  the  plan 
for  the  improvement  hereinbefore  mentioned  and  prescribed,  and 
which  declares  they  shall  have  '^  all  the  powers  necessary  and  proper 
to  carry  out  said  plan  and  accomplish  the  said  improvement.'' 
The  terms  here  employed,  it  must  be  admitted,  are  very  broad  and 
general,  but  it  must  be  remembered  that  language,  however  general 
in  its  form,  when  used  in  connection  with  a  particular  subject- 
matter,  will  be  presumed  to  be  used  in  subordination  to  that  matter, 
and  is  therefore  to  be  construed  and  limited  accordingly.  This  is 
the  rule  of  interpretation  that  is  universally  applied  to  instruments, 
whether  formal  or  informal,  creating  agencies  between  private  in- 
dividuals. Story  on  Agency,  §§  21,  62, 68,  69.  It  is  also  a  uniTC^ 
sal  principle  of  the  law  of  agency  that  the  powers  of  the  agent  are 
to  be  exercised  for  the  benefit  of  the  principal  only,  and  not  of  the 
agent  of  third  parties.  Hence  a  power  in  the  most  general  tenns 
to  draw  and  indorse  bills  for,  and  in  the  name  of  the  principal,  will 
not  authorize  a  drawing  or  indorsing  in  his  name  for  the  accommo- 
dation of  third  persons,  or  for  the  benefit  of  the  agent.  Adams 
Express  Co.  v.  Trego^  35  Md.  67.  It  must  also  be  noted  that  there 
is  a  broad  distinction  between  the  acts  of  an  officer  or  agent  of  a 
public  municipal  corporation,  and  those  of  an  agent  for  a  private 
individual  In  cases  of  public  agents  the  government  or  other 
public  authority  is  not  bound  unless  it  manifestly  appears  that  the 
agent  is  acting  within  the  scope  of  his  authonttf,  or  he  is  held  out 
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au  Imviiig  authority  to  do  this  act,  or  is  employed  in  his  capacity 
as  a  public  agent  to  make  the  declaration  or  representation  for  the 
gOTemment  Story  on  Agency,  §  307  a.  This  i-nle  was  adopted 
and  applied  by  this  court  in  the  cases  of  Mayor  v.  Eschbaeh  and 
Mayor  t.  Reynolds,  and  the  reasons  for  it  stated.  These  are  founded 
in  public  policy,  and  the  rule  indeed  seems  indispensable  *^  in  order 
to  guard  the  public  against  losses  and  injuries  arising  from  the 
fraud,  or  mistake,  or  rashness  and  indiscretion  of  their  agents."  In 
the  case  before  us  there  is  an  entire  absence  of  even  a  pretense  of 
fraud  or  collusion^  and  it  is  conceded  the  commissioners,  as  well  as 
the  plaintifiF,  acted  with  the  utmost  good  faith,  but  this  cannot 
affect  the  principle  on  which  the  rule  is  founded,  or  prevent  its 
application.  Our  predecessors  have  adopted,  in  Reynold^  case,  the 
language  of  the  Supreme  Court  in  Lee  v.  Munroe^  7  Clinch,  370, 
where  it  is  said  "  it  is  better  that  an  individual  should  now  and 
then  suffer  by  such  mistakes  than  to  introduce  a  rale,  against  an 
ff^ttMq^fcrAu?^,  by  improper  collusions,  it  would  be  very  difficult 
for  the  publio  to  protect  itself." 

Id  the  light  of  these  well-settled  principles  and  rules  of  construc- 
tion, we  arc  unable  to  say  that  the  authority  insisted  on  is  con- 
veyed by  the  general  language  of  this  section.  The  mode  of  con- 
demning property  and  of  assessing  and  settling  the  damages  is 
specially  pointed  out,  and  the  duties  of  the  commissioners  in  that 
respect  are  plainly  defined.  Wo  cannot  suppose  that  it  was  the 
intention  of  those  who  enacted  this  ordinance  that  the  commission- 
ersshould  have  power  to  enter,  into  any  arrangements,  or  contracts 
with,  or  do  any  acts  toward  property-owners  by  which  any  other 
claim  for  damages  could  accrue  to  them  than  for  the  sums  so  to  be 
ascertained  and  settled.  Was  it  contemplated  that  every  property 
owner,  doing  business  in  that  locality,  might  have  two  sets  of 
claims  against  the  city,  one  for  the  value  of  his  property  ascer- 
tained by  the  condemnation,  and  the  other  for  leaving  it,  or  quit- 
ting his  business  upon  preliminary  notice,  given  by  the  commis- 
sioners ?  It  is  clear  beyond  question,  that  no  property-owner 
could  be  deprived  of  the  use  or  possession  of  his  pn^rty,  ontil  he 
had  been  paid  for  it,  or  tendered  the  sum  ascertained  by  the 
commissioners,  or  by  a  jury  on  appeal,  and  it  follows  that  he  was 
not  bound  to  obey  any  notice  to  quit  or  to  close  out  his  business, 
given  by  the  commissioners  before  such  payment  or  tender  had 
been  made.  It  is  equally  clear,  that  upon  such  payment  or  tender 
Vol.  XXX  —  69 
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the  city  could  immediately  take  possession  and  oust  the  owner,  oo 
matter  what  might  be  the  condition  of  his  property  or  the  state  of 
his  business.  A  power,  therefore,  the  exercise  of  which,  so  far  as 
we  can  see,  results  in  no  practical  benefit  to  the  city,  a  power  which 
could  not  be  enforced,  and  need  not  be  obeyed,  we  cannot  rq;ard  as 
^'  necessary  or  proper  "  to  carry  out  the  plan  and  accomplish  the 
improvement  contemplated  and  provided  for  by  this  ordinance.  No 
other  part  of  the  ordinance  professes  to  grant  any  such  power,  and 
in  our  judgment,  the  commissionera,  in  giving  this  notice  and  mak- 
ing this  demand,  exceeded  the  authority  conferred  upon  them, 
and  the  city  is  therefore  not  responsible  for  the  damages  which 
resulted  to  the  plaintiff  from  his  voluntary  acquiescence  therein. 
It  follows  there  was  error  in  granting  the  plaintiff's  prayer. 

It  appears  from  the  record,  that  the  notice  was  given  on  the  6th 
of  January,  1873,  before  any  formal  condemnation  of  the  property 
had  been  made.  That  condemnation,  and  the  fixing  of  the  value  of 
the  property  by  the  commissioners,  was  not  completed  until  the 
15th  of  the  following  August  The  plaintiff  acquiesced  in  the 
assessment  made  by  the  commissioners,  but  other  parties  appealed, 
and  all  of  these  appeals  had  not  been  finally  disposed  of,  before 
the  ordinance  was  repealed.  There  was,  hence,  no  such  unauthor- 
ized delay  on  the  part  of  the  city,  in  abandoning  the  work  as  would 
give  the  plaintiff  a  cause  of  action  on  that  ground,  within  the 
doctrine  settled  in  the  case  of  Norris  v.  77m  Mayor.  Finding, 
therefore,  in  the  record,  no  ground  upon  which  the  action  can  be 
sustained,  we  shall  reverse  the  judgment  without  awarding  a  new 

trial. 

Judgmmit  rwers^dt  and  nmo  irial  rtfutA 


JovEs  v.  Jokes. 

(48Md.8ei.) 

Mmriage — eMenee'^premmption  of-^^aken 

The  presampiion  of  a  marriage  between  A  and  B,  fouoded  almiily  vpoa  beUl 
and  xvpute,  is  overcome  by  proof  of  a  anbeequent  actual  manfage  betwMa 
A  and  C  daring  the  life-time  of  B. 


OCTOBER  TBBM,  1877.  457 

Jones  ▼.  Jonei. 

ISSUE  of  legitimacy  from  the  Orphans'  Gourt.     The  opiDioii 
snflBciently  indicates  the  point 

Bmmard  Garter^  for  appellant 

Julian  L  Alexandsr,  for  appellees. 

MiLLEB,  J.  When  this  case  was  last  before  this  oonrt*  it  was 
decided  that  if  Andrew  D.  Jones  was  %nfctci  married  either  to  Anne 
Smith  or  Frances  Moore,  during  the  life  of  Hennie,  the  mother  of 
the  appellant,  Henry  Jones,  all  mere  presnmption  of  a  previous 
marriage  of  Andrew  with  Hennie,  founded  simply  upon  habit  and 
repute,  is  at  once  overthrown,  and  it  then  becomes  incumbent  upon 
the  appellant  to  establish  the  alleged  marriage  of  his  mother  with 
Andrew  as  an  actual  fact  by  more  direct  proof.  45  Md.  159.  The 
reasoning  upon  which  this  decision  rests  is  that  in  such  a  case  the 
presnmption  of  a  marriage  arising  from  cohabitation  and  repute  is 
met  and  overcome  by  the  stronger  presumption  that  a  man  will  not 
incur  the  guilt  of  felony  and  the  danger  which  attends  it  by  marry, 
ing  another  woman  during  the  life  of  one  to  whom  ho  had  previ* 
ensly  been  lawfully  married. 

The  appellant's  counsel  has  earnestly  insisted  that  the  authorities 
are  at  war  with  this  position,  and  sustain  the  doctrine  that  the 
presumption  arising  from  habit  and  repute  alone  may  be  relied  on, 
and  is  sufficient  to  establish  a  lawful  marriage  in  all  cases^  save 
criminal  prosecutions  for  bigamy  or  adultery,  and  actions  of  crim. 
con.,  which  are  penal  in  their  nature.  Wo  think,  however,  that 
the  ground  taken  in  our  former  decision  is  well  supported  by 
snthority  and  well  founded  in  reason.  It  is  not  strange  that  but 
few  cases  can  be  found  in  the  books  in  which  this  precise  question 
has  arisen  or  been  adjudicated.  The  decisions,  however,  of  the 
Conrt  of  Queen's  Bench,  of  Upper  Canada,  if  correctly  stated,  as 
we  presume  they  are,  in  1  Bishop  on  Mar.  ft  Div.,  §  444,  are  directly 
in  point  and  seem  to  have  been  well  considered.  The  case  of 
Taylor  V.  Taylor,  where  two  women  severally  claimed  administra* 
tion  of  the  effects  of  a  deceased  as  being  his  widow,  was  twice 
before  the  Ecclesiastical  Court  in  England,  and  in  the  first  instance 
the  conrt  said  there  must  be  '^  strict  proof"  of  the  alleged  ante- 
cedent  marriage,  and  that  ''presumption  could  not  by  law  be  made 
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in  faYor  of  it"  (1  Lee,  571,  in  5  Eng.  Ecc.  Rep.  454),  and  in  the 
second,  '^  cohabitation  alone,  which  only  creates  a  presumption  of 
marriage,  is  not  sufficient  to  set  aside  an  actual  fact  of  marriage." 
Again,  in  King  v.  Inhabitanis  of  Tkoyning,  2  B.  &  Aid.  386,  we  find  a 
yery  strong  instance  in  which  the  presumption  of  innocence  was  held 
to  prevail  over  another  presumption.  The  case  involved  simply  the 
settlement  of  a  pauper.  A  woman  had  been  married  to  a  soldier, 
who  soon  after  left  for  the  East  Indies.  Within  twelve  months  tiie 
woman  married  again,  and  the  question  turned  upon  the  validity  of 
the  second  marriage,  and  it  was  sustained.  Bailey,  J.,  said,  ''The 
facts  of  the  case  are  that  there  is  a  marriage  of  the  pauper  with  Fran- 
cis Bums,  which  is  prima  facie  valid,  but  the  year  before  that  took 
place  she  was  the  wife  of  Richard  Winter,  and  if  he  was  alive  at 
the  time  of  the  second  marriage,  it  was  illegal  and  she  was  guilty 
of  bigamy.  But  are  we  to  presume  that  Winter  was  then  alive  ? 
If  the  pauper  had  been  indicted  for  bigamy,  it  clearly  would  not  be 
sufficient.  In  that  case  Winter  must  have  been  proved  to  have  been 
alive  at  the  time  of  the  second  marriage.  It  is  contended  that  his 
dealh  ought  to  have  been  proved,  but  the  answer  is  that  thejir^ 
sumption  of  law  is,  that  he  was  noi  alive  when  the  oonsequenoe  of 
his  being  so  is,  that  another  person  lias  committed  a  criminal  ad'P 
and  Best,  J.,  said,  ''Where  these  conflicting  presumptions  exist,  I 
think  the  sessions  were  warranted  in  presuming  the  death  of  the 
first  husband,  on  the  ground  that  they  could  not  presume  that  the 
woman  had  committed  bigamy."  These  decisions  in  England  and 
Canada  sustain,  in  our  judgment,  the  position  we  have  taken  on 
this  subject.  In  this  country  it  must  be  admitted  there  is  some 
conflict  of  decisions,  and  of  judicial  opinion ;  but  it  cannot,  we 
think,  be  said  that  the  preponderance  of  authority  is  the  other  way. 
In  Foultnetf  v.  Fairhaven,  Bray  ton,  185,  which  was  also  a  pauper 
case,  the  question  was  whether  the  pauper  woman  Asenath  was  the 
wife  of  John  Slyter,  who  swore  he  was  lawfully  married  to  her. 
To  invalidate  this  marriage  the  ofFer  was  first  to  prove  by  Asenath 
herself,  that  previous  to  the  time  when  it  was  alleged  she  had  mar* 
ried  Slyter  she  was  lawfully  married  to  one  Austin,  who  is  now 
alive,  but  this  testimony  was  rejected.  The  ofFer  was  then  made  to 
prove  her  marriage  with  Austin,  by  reputation  and  cohabitation 
with  him  as  his  wife,  and  that  Austin  was  yet  alive,  but  this  testi- 
mony was  also  rejected.  On  appeal  the  point  was  distinotly  pre- 
sented  by  counsel  that  evidence  of  her  marriage  with  Aostu  bj 
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reputation   ought  to  haTe  been  receiYed,  as  it  is  admissible  testi- 
mony in  all  cases  except  prosecutions  for  bigamy  and  actions  of 
erim.  con,^  but  the  court  said  ^'she  being  prima  facie  the  wife  of 
Slyter,  it  was  necessary  a  preyious  legal  marriage  should  be  proved 
to  show  she  was  not  his  legal  wife ;  cohabitation  with  Austin,  though 
sufficient  to  charge  him,  was  not  proper  eyidence  to  disprove  her 
the  wife  of  Slyter."    In   Senser  y.   Bower,  1  Penn.   450,  which 
was  an  action  of  ejectment,  it  was  said  by  Oibson,  C.  J.,  deliyering 
the  opinion  of  the  court,  '^  For  civil  purposes,  reputation  and  cohab- 
itation are  sufficient  evidence  of  marriage  ;  and  there  is  evidently 
enough  in  the  case  to  show  that  the  plaintiff's  father  and  mother 
were  married  in  fact    But  there  is  said  to  be  the  same  evidence  of 
a  precedent  marriage  of  the  mother  with  another  man,  who  was 
alive  at  her  second  marriage  ;  and  hence  a  supposed  dilemma.    But 
the  proof  being  equal,  the  presumption  is  in  favor  of  innocence, 
and  so  far  is  this  carried  in  the  case  of  conflicting  presumptions, 
that  the  one  in  favor  of  innocence  shall  prevail.     It  must  be  admit- 
ted that  this  principle  is  not  immediately  applicable  here,  inasmuch 
as  there  is  no  conflicting  evidence,  and  the  facts  supposed  to  result 
are  consistent  with  each  other ;  but  it  establishes  that  the  same 
proof  that  is  sufficient  to  raise  a  presumption  of  innocence  may  be 
badequate  to  a  presumption  of  guilt."    It  may  be  said  this  is  a 
mere  didum,  but  if  so,  it  certainly  is  the  dictum  of  a  very  eminent 
judge,  expressing  the  opinion  of  a  very  able  court,  and  is  entitled  to 
due  weight  as  such.     In  Clayton  v.  Wardell  there  was  a  contest  over 
a  share  of  a  residuary  estate,  devised  to   the  testator's  lawful 
issue,  and  the  question  turned  upon  the  legitimacy  of  the  claimant 
Vhen  the  case  was  before  the  Supreme  Court  (5  Barb.  214),  that 
court,  by  Edwards,  J.,  delivered  a  very  able  opinion,  holding  that 
where  there  is  evidence  of  an  actual  marriage,  and  the  question  is 
as  to  the  legitimacy  of  a  child  of  such  marriage,  the  marriage  will 
not  be  rendered  illegal,  nor  the  issue  of  it  declared  illegitimate  by 
proof  of  a  prior  marriage  arising  from  cohabitation,  reputation  and 
the  acknowledgment  of   the  parties,  and  this  is  placed  on  the 
ground  that  proof  of  actual  marriage  is  necessary  to  overcome  the 
presumption  which   the  law   makes  against  crime  or  acts  of  a 
criminal  nature.     When  the  case  came  before  the  Court  of  Appeals 
(4  Comst  230),  a  majority  of  the  judges,  while  declining  to  adopt 
the  position  assumed  by  the  Supreme  Court,  seem  to  have  rested 
their  actual  decision  of  the  case  upon  the  ground  that  the  proof 
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was  not  safficient  to  establish  the  first  alleged  marriage,  eren  it 
there  had  been  no  second  actual  marriage ;  bat  one  of  them,  Pratt, 
J.,  delivered  a  Yery  yigoioas  opinion,  taking  the  same  position  as 
that  taken  by  the  Supreme  Court  This  case  was  much  relied  oa 
by  the  appellant's  counsel  as  sustaining  his  position,  but  it  is  cited 
by  Mr.  Bishop  in  section  446  of  his  book  upon  Marriage  and  Ditoroeb 
as  a  seeming  authority  the  other  way.  In  the  case  of  JewA  t. 
Jewell  J  1  How.  219,  the  question  most  discussed  by  counsel  appean 
to  have  been  whether  by  the  laws  of  Georgia  and  South  Garolina, 
a  contract  made^^r  verba  de  presenii,  without  cohabitation  or  per 
verba  defUturo^  and  followed  by  consummation,  amounts  to  a  TsUd 
marriage,  and  equally  binding  as  if  made  in  facie  eccUsim;  and  on 
this  question  the  judges  of  the  Supremo  Court  were  equally  divided 
in  opinion.  A  contract  of  this  character  followed  by  cohabitation 
for  many  years,  and  the  birth  of  eight  children,  was  relied  on  in 
that  case  to  establish  the  first  alleged  marriage,  notwithstaDding  a 
subsequent  ceremonial  marriage  daly  proved  while  the  first  hns- 
band  was  living.  It  must  be  conceded,  however,  that  what  was  said 
by  the  court  upon  the  other  poin  ts  of  the  case,  as  to  the  admissi- 
bility of  the  acts  and  declarations  of  the  parties  during  this  long 
cohabitation,  and  that  they  lived  together  for  so  many  jears  as  msn 
and  wife,  and  treated  and  spoke  of  each  other  as  such,  to  show  thai 
there  had  been  an  actual  antecedent  marriage  between  them,  tends 
to  support  the  contention  of  the  appellant's  counsel,  that  evidence 
of  habit  and  repute  ought  to  have  been  admitted  in  this  case.  He 
has  also  cited  for  the  same  purpose  and  with  equal  success,  the 
North  Carolina  case  of  Arclier  v.  ffaiihoock,  6  Jones'  L.  421,  and 
the  Kentucky  case  of  Donnelly  v.  Donnelly,  8  B.  Monr.  113;  but  both 
these  cases  are  referred  to  by  Mr.  Bishop,  in  §§  443  and  445,  as  at 
variance,  as  he  believes,  with  the  general  English  and  American 
doctrine.  One  of  the  questions  decided  by  the  Supreme  Court  in 
the  case  of  Oaines  v.  Reify  12  How.  472,  was  that  an  actual  cere- 
monial marriage  could  not  be  made  void  by  the  mere  confession  or 
declaration  of  one  of  the  parties  to  it,  that  he  had  another  wife 
living  at  the  time  ;  and  in  disposing  of  this  point  the  court  said : 
^*  The  great  basis  of  human  society  throughout  the  dviliaed  world 
is  founded  on  marriages  and  legitimate  offspring ;  and  to  hold  that 
either  of  the  parties  could  by  a  mere  declaration  establish  the  fact 
that  a  marriage  was  void  would  be  an  alarming  doctrine."  Finii]JT» 
in  the  more  recent  case  of  Myatt  v.  Myail,  44  111.  473,  where  there 
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waa  a  proceeding  to  revoke  letters  of  adniinistration,  which  had 
been  issaed  to  the  widow  of  a  deceased  party^  on  the  ground  that 
at  the  time  of  her  marriage  with  the  deceased,  she  had  another 
haabaod  living,  it  was  held  by  the  court,  Bbersb,  C.  J.,  delivering 
the  opinion,  that  the  proof  of  such  former  marriage,  consisting 
simply  of  general  report  to  that  effect,  and  of  the  fact  of  cohabita- 
tion together  as  husband  and  wife,  with  one  or  more  children  born 
to  them,  is  not  sufficient  to  establish  it. 

We  have  thus  at  some  length  reviewed  the  authorities  bearing  on 
this  question,  and  in  view  of  them,  and  also,  in  view  of  our  previous 
decision  in  Denison  v.  Dentaony  35  Md.  361,  as  to  what  constitutes  a 
legal  marriage  in  this  State,  and  of  what  we  have  said  in  Barnum 
T.  Barnum^  42  Md.  295,  that  in  ordinary  cases  where  reputation  is 
relied  on  to  raise  the  presumption  of  marriage,  it  must  be  founded 
on  general,  and  not  divided  or  singular  opinion,  we  have  no  hesita- 
tion in  adhering  to  our  former  decision  in  this  case.  While  doing 
80,  we  accept  and  reaffirm  the  general  doctrine,  that  if  parties 
live  together  ostensibly  as  man  and  wife,  demeaning  themselves 
toward  each  other  as  such,  and  especially  if  they  are  received  into 
society  and  treated  by  their  friends  and  relations  as  having  and 
being  entitled  to  that  status,  the  law  will,  in  favor  of  morality  and 
decency,  presume  that  they  have  been  legally  married.  But  what 
we  do  decide  is  that  as  in  such  cases  a  legal  marriage  is  only  pre- 
sumed from  general  repute  and  habit,  that  presumption  has  its 
limits  and  may  be  overcome  in  particular  cases  by  counter-evidence 
or  counter-presumption ;  and  in  a  case  like  this,  where  the  pre- 
sumption of  a  lawful  marriage  founded  simply  upon  habit  and 
repute  is  met  by  the  counter-presumption  of  innocence,  the  former 
must  give  way,  and  the  law  then  requires  that  the  first  alleged  mar- 
riage as  an  actual  fact  shall  be  established  by  more  direct  proof. 

It  therefore  only  remains  for  us  to  inquire  whether  more  direct 
proof  on  this  subject  has  been  supplied  in  the  present  trial,  and  is 
to  be  found  in  the  present  record.  Only  two  additional  witnesses 
have  been  produced  on  the  part  of  the  appellant,  and  they  merely 
prove  that  Andrew  and  Hennie  were  considered  as  man  and  wife  by 
Capt  Frazier  and  his  sons,  and  by  their  acquaintances  white  and 
colored,  and  that  Hennie  called  herself  Andrew's  wife,  but  never  in 
Andrew's  presence.  This  is  but  a  very  slight  addition  to  the  pre- 
vious endence  of  general  repute.  Tn  no  sense  does  it  constitute 
the  more  direct  proof  which  wo  have  said  the  law  requires,  and  the 
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Superior  Court  was  quite  riglit  in  so  treating  it.  All  the  ruliugB  of 
that  court  at  the  present  tnal  are  in  entire  accord  with  what  we 
have  decided  to  be  the  law  of  the  case,  and  they  must  be  affirmed. 

Rulings  affirmed  and  cause  rei^ndei* 


Lajlik  akd  Rand  Powdek  Gompakt  y.  Sinshbimes. 

(48  Md.  411.) 

NeffatUMe  itutrutnenU  —  aeeepianee,  tohether  indioidiuU  or  ojfldal  —  eeidmn  to 

show, 

A  bill  was  drawn  bj  a  corporation,  addressed  to  its  treasurer  as  aa  IndiTldna] 
and  accepted  by  him  with  the  addition  of  "treasurer,"  etc  Hdd^  that 
parol  evidence  was  admissible  to  show  tliat  his  acceptance  was  desigiMd 
onlj  in  his  official  capacity. 

In  a  suit  by  payee  against  acceptor,  the  former  is  in  the  poeition  of  a  boita/d» 
indorser,  and  the  consideration  cannot  be  inquired  into. 

ACTION  on  a  bill  of  exchange.  The  court  instructed  the  jarj 
in  accordance  with  defendant's  third  prayer,  that  ''if  the 
jury  shall  find  that  the  plaintiff  sold  to  the  Lancaster  Furnace  and 
Mining  Company  the  powder  stated  in  the  evidence,  and  delivered 
the  same,  to  be  paid  for  by  said  company,  and  that  afterward  the 
defendant  gave  the  acceptance  sued  on  for  the  price  of  the  same, 
then  there  is  no  sufficient  evidence  to  bind  him  individually  under 
the  statute  of  frauds,  and  the  plaintiff  is  not  entitled  to  recover." 
The  other  facts  appear  in  the  opinion.  The  defendant  bad  judg- 
ment below. 

John  Scott ^  Jr.y  for  appellant. 

/.  Rayner,  for  appellee. 

Robinson,  J.    The  appellant  sued  the  appellee,  as  acceptor  ot 
the  following  bill  of  exchange  : 

"•728.00.  Irontowk,  Hov.  IBih,  1874. 

Sixty  days  after  sight,  pay  to  the  order  of  Laflin  &  Band  Powder 

Co.  seven  hundred  and  twenty-eight  dollars,  value  received,  and 

charge  to  account  of 

Lakgastbb  Fubnacb  and  M.  Co., 

To  L.  SiKSHEiMER,  per  S.  J.  A.,  Jan.  da 

Baltimore?' 


ai 
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UiOm  Mid  Rand  Powder  Companjr  t.  Binaheimer. 

Written  across  its  face,  *^  Nov.  20, 1874,  accepted.  L.  Sinsheimer, 
Twas.  L.  F.  and  Mining  Co." 

It  is  insisted  that  the  bill  on  its  face  imports  a  personal  liability 
of  the  appellee  as  acceptor ;  and  that  parol  evidence  is  inadmissible 
either  to  prove  that  it  was  accepted  by  him  in  his  official  character 
as  treasurer  of  the  corporation,  and  for  a  debt  dne  by  i  t  to  the  plaint- 
iff, or  to  prove  other  facts  and  circumstances  with  a  view  of  deter- 
mining the  personal  liability  of  the  appellee. 

The  construction  of  written  instruments,  signed  by  persons 
describing  themselves  as  agents,  or  as  officers  of  corporations,  has 
been  a  fruitful  source  of  litigation,  and  the  decisions  are  conflicting 
and  in  many  cases  unsatisfactory.  Not  that  there  seems  to  be  any 
difficulty  in  regard  to  the  rules  of  law,  which  ought  to  govern  in 
the  interpretation  of  contracts,  but  in  the  application  of  such  rules 
to  each  particular  case.  The  subject  is  fully  considered  by  Parsons 
on  Notes  and  Bills,  Story  on  Promissory  Notes,  Byles  on  Bills  of 
Exchange;  and  we  do  not  propose  to  examine  in  detail  the  many 
eases  referred  to  by  these  writers,  nor  attempt  the  fruitless  task  of 
reconciling  conflicting  decisions. 

After  all,  the  question  whether  one  signing  a  note  or  accepting  a 
bill,  as  an  officer  of  a  corporation,  means  to  bind  himself  person- 
ally, is  a  question  of  intention  between  the  parties  to  the  instru- 
ment; and  this  intention,  we  admit,  as  a  general  rule,  must  be 
determined  by  the  face  of  the  paper  itself.  Where  one  having 
authority  aooepts  a  bill  in  such  a  manner  as  manifests  an  intention 
not  to  bind  himself,  but  to  bind  a  corporation  of  which  he  is  an 
officer,  and  to  be  paid  out  of  the  funds  of  the  corporation,  it  is  clear 
in  such  a  case,  the  acceptance  will  not  bind  liim  personally. 

But  cases  frequently  occur,  owing  to  the  almost  infinite  variety 
in  forms  of  expression  and  in  the  use  of  words,  in  which  it  is  diffi- 
cult to  determine  from  the  face  of  the  paper  itself,  whether  the 
party  signing  means  to  bind  himself,  and  adds  his  official  character 
merely  for  the  purpose  of  indicating  the  character  in  which  ho  acts  ; 
<iT  whether  the  official  character  is  added  for  the  purpose  of  show- 
ing he  does  a  mere  ministerial  act ;  and  that  the  promise  made  and 
the  obligation  incurred  for  and  in  behalf  of  the  corporation.  In 
oiher  words,  does  he  in  the  language  of  the  court  in  Bradlee  v.  Boston 
Glass  Co.f  16  Pick.  347  :  "  Apply  the  executing  hand  as  the  instru- 
ment of  another  ;  or  the  promising  and  engaging  mind  of  aeon tract- 
ing  fnrty.'^  In  such  cases  where  there  is  such  ambiguity  on  the 
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face  of  the  paper  as  to  bo  consistent  with  either  constmctioii, 
whether  one  means  to  bind  himself  personally,  or  acts  only  m  an 
official  capacity,  parol  CYidence  is  clearly  admissible,  to  prore  the 
circnmstances  under  which  the  contract  was  made  ;  or,  in  other 
words,  to  prove  the  true  natnre  of  the  transaction.  Sa$U  eiaLi, 
Peirce,  32  Md.  330  ;  1  Am.  Lead.  Gas.  marg.  633,  notes  to  Raikion 
Y.  Budling  and  Pentz  v.  StanUm. 

Parol  evidence  in  sach  cases  does  not  contradict,  alter  or  add  to 
the  written  instrament,  but  explains  the  intention  of  the  parties, 
and  which  could  not  be  ascertained  with  any  degree  of  certaiDty 
from  the  face  of  the  instrument  itself. 

The  question  then  in  this  case  is  whether  there  is  any  sach  am- 
biguity on  the  face  of  this  bill  and  acceptance,  as  to  make  parol 
evidence  admissible  to  prove  the  circumstances  under  which  it  was 
accepted.  Here  is  a  bill  of  exchange,  drawn  by  a  corporation  on 
the  appellee  in  his  individual  capacity,  to  pay  a  certain  sum  of 
money  to  the  appellant  It  is  returned  accepted  by  him  as  treas- 
urer of  the  Lancaster  Furnace  and  Mining  Company. 

Now  if  it  had  been  drawn  on  him  as  treasurer,  and  so  accepted, 
it  certainly  might  be  contended  that  the  acceptance  did  not  bind 
him  personally. 

But  it  is  said  haying  been  drawn  on  him  indimduoBif,  he  was 
bound  to  accept  according  to  the  tenor  of  the  bill,  or  disclaim  all 
personal  liability  by  his  acceptance.  To  this,  however,  it  may  be 
replied,  that  it  was  in  the  power  of  the  appellant,  as  payee,  to  insist 
upon  an  absolute  and  unqualified  acceptance,  and  upon  the  refusal 
of  the  appellee  so  to  accept,  or  upon  a  qualified  or  conditional  ac» 
ceptance,  to  have  notified  the  drawer  accordingly. 

Be  that  as  it  may,  no  one  can  read  this  bill  and  acoeptanoe  and 
say  that  it  necessarily  or  even  clearly  imports  an  agreement  on  the 
part  of  the  acceptor  to  be  individually  liable,  and  if  it  be  conceded 
that  it  is  liable  to  such  a  construction,  it  is  equally  clear  it  may  be 
construed  as  an  acceptance  by  the  appellee  in  his  official  character, 
as  treasurer  of  the  corporation.  Being  consistent  therefore  with 
either  construction,  parol  evidence  was  admissible  to  prove  the  cir* 
cumstances  surrounding  the  transaction  for  the  purpose  of  enabling 
the  court  and  jury  to  determine  the  respective  liabilitiea  of  the 
parties. 

In  Mare  y.  Charles,  5  Ell.  ft  Black.  978,  it  does  not  appear  that 
parol  eyidence  was  offered  to  explain  the  character  of  the  aooapt*' 
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iDce,  and  the  acceptor  was  held  liable  on  the  ground  that  where 
the  words  of  an  instrament  will  reasonably  bear  an  interpretation 
makiDg  it  yalid,  courts  will  not  so  construe  it  as  to  make  it  void. 
Or  as  put  by  Coleridge,  J.,  in  that  case,  it  ought  to  be  construed 
**ui  res  magis  vdhat/*  and  not  ^  ut  res  magis  perecU,^* 

But  where  the  acceptance  is  so  worded  as  to  be  ambiguous  or 
fusceptible  of  different  constructions,  the  introduction  of  parol 
etidence  to  explain  this  ambiguity  and  the  circumstances  under 
which  the  acceptance  was  made,  does  not  necessarily  render  either 
the  acceptance  or  the  bill  itself  void.  The  object  of  the  proof  in 
rach  cases  is  to  determine  the  question  of  the  personal  liability  of 
the  acceptor. 

The  evidence  therefore  offered  in  this  case  being  admissible,  if  it 
established  the  fact  that  the  bill  was  drawn  for  materials  furnished 
the  Lancaster  Furnace  and  Mining  Company,  and  the  appellee  was 
tnthorized,  and  did  in  fact  accept  it  as  treasurer  of  the  corporation^ 
and  it  was  understood  between  the  payee,  plaintiff  below,  and  the 
acceptor,  that  the  latter  was  not  to  be  liable  personally,  then  the 
plaintiff  was  not  entitled  to  recover,  and  there  was  no  error  in 
granting  defendant's  first  prayer. 

The  defendant's  third  prayer,  however,  was  clearly  erroneous* 
The  statute  of  frauds  has  no  application  in  suits  on  an  acceptance, 
which  as  against  the  payee  conclusively  admits  funds  of  the  drawer 
to  be  in  hand.  The  drawer  and  acceptor  are  the  imnieduUe  parties 
to  the  consideration,  and  if  the  acceptance  be  without  considera- 
tioD,  the  drawer  cannot  recover  of  the  acceptor.  But  the  payee 
holds  a  different  relation ;  he  is  a  stranger  to  the  transaction  be- 
tween the  drawer  and  the  acceptor,  and  is  therefore  in  a  legal  sense 
a  remois party.  In  a  suit  by  him  against  the  acceptor,  the  question 
as  to  the  consideration  between  tho  drawer  and  acceptor  cannot  be 
inquired  into.  The  payee  or  holder  gives  value  to  the  drawer,  and 
if  he  is  ignorant  of  the  equities  between  the  drawer  and  acceptor,, 
he  is  in  the  position  of  a  bona  fide  indorsee.  Robinson  v.  ReynoUsr 
2  Q.  B.  196;  Baborg  v.  Peyton^  2  Wheat  385;  Storer  v.  Logan,  ft 
Mass.  60. 

For  these  reasons  the  judgment  below  must  be  reversed  and  a 
Bew  trial  awarded* 

Judgment  reversed,  and  new  trial  awarded 
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(48  Md.  417.) 

J^mrtnerMp^aUaohm&tU  of  deU  due  to,  ai  mtU  €f  oredUor  qf  indim^dt 

nen, 

JL  debt  due  an  existing  partnership,  whose  ailkirs  are  unsettled,  is  not  sabjed 
to  attachment  at  the  suit  of  a  creditor  of  one  of  the  partners. 

Attachment/  The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

John  K.  Cowen^  for  appellant 

J.  D.  Lipscomb  and  Henry  D.  Loney,  for  appellees.  The  fund  in 
the  hands  of  the  garnishee  was  the  property  of  the  partners  accord- 
ing  to  their  respective  interests  in  the  firm,  and  as  such,  is  liable  to 
^xecntion  by  way  of  attachment,  for  the  debt  of  an  individual 
partner.  Wallace  v.  Patterson^  2  H.  &  McH.  463;  McCarty  v. 
Etnhn,  2  Dall.  277;  Chapman  v.  Goops^  3  B.  &  P*  289;  Parker  v. 
PistoTy  3  id.  288. 

Brent,  J.  The  appellees,  having  obtained  a  judgment  against 
William  H.  Trego,  issued  upon  it  an  attachment  by  way  of  execution. 
This  attachment  was  laid  in  the  hands  of  the  People's  Bank  of 
Baltimore,  to  bind  the  interest  of  the  defendant,  Trego,  in  a  som 
-of  money  standing  upon  the  books  of  the  bank  to  the  credit  of  th« 
firm  of  Trego  ft  Kirkland,  of  which  firm  Trego  was  a  partner. 

The  question  then  arises,  is  a  debt  due  to  a  co-partnership  liable 
to  attachment  at  the  suit  of  a  creditor  of  one  of  the  partners? 

If  the  attachment  had  been  laid  upon  the  tangible  effects  of  tbe 
firm,  there  would  be  no  doubt  of  the  right  to  do  so,  for  all  the 
authorities  concur  that  the  property  of  a  firm  may  be  sold  for  tbe 
debt  of  one  of  the  partners.  When  sold  the  vendee  purchases  and 
is  substituted  to  nothing  more  than  the  interest  of  the  partner, 
which  afterward  becomes  the  subject  of  ascertainment  by  a  proper 
adjustment  of  the  respective  interests  of  the  partners.  The  rij^to 
of  co-partners  and  creditors  of  the  firm  are  not  thereby  sacrificed  or 
disturbed.  But  when  a  debt  is  the  subject  of  attachment,  the 
judgment,  if  obtained  against  the  garnishee,  changes  the  right  te 
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the  fund  without  any  settlement  of  partnership  accounts,  and  vest^ 
b  the  attaching  creditor  an  absolute  claim  to  the  payment  over 
to  him  of  so  much  money.  In  Drake  on  Attachment,  §  567,  the 
author  says,  ''The  attachment  of  a  debt  due  to  a  co-partnership,  in 
an  action  against  one  of  the  partners,  is  justly  distinguishable  from 
the  seizure  on  attachment  or  execution  of  tangible  effects  of  the* 
firm  for  the  same  purpose.''  He  refers  to  the  case  of  Winston  y. 
Swing,  1  Ala.  129,  and  this  case  is  a  very  strong  one  upon  the 
question  now  presented  for  our  decision.  There  it  was  sought  to 
subject  the  debt  due  to  a  firm  to  an  attachment  issued  against  one 
of  the  partners.  The  court  held  that  this  could  not  be  done.  The 
property  of  the  partnership,  it  was  donceded,  was  liable  to  execution 
and  sale  for  the  separate  debt  of  a  partner,  the  vendee  under  such 
sale  becoming  tenant  in  common  with  the  other  partner.  But  it 
was  otherwise  held  in  regard  to  a  debt  due.  The  court  says,  '^  it 
has  been  expressly  adjudged  that  the  interest  of  one  partner  in  a 
debt  due  to  the  partnership  cannot  be  subjected  by  process  of 
attachment,  to  the  satisfaction  of  the  separate  debt  of  that  partner, 
without-  showing  from  the  state  of  the  partnership  accounts,  as 
between  the  partners  and  with  reference  to  the  indebtedness  of 
the  partnership,  what  the  right  or  interest  claimed  amounts  to.'^ 
The  authorities  cited  arc  Fisk  v.  Herrick,  6  Mass.  271;  Lyndon  v. 
Oorham,  1  GalL  367;  Church  v.  Knox,  2  Conn.  514,  and  Brewster  r. 
Hummett,  4  id.  540,  and  they  conclusively  show  that  an  attachment 
like  the  present  would  not  be  maintained  in  the  courts  of  either 
ICassachuaetts  or  Connecticut  In  Lyndon  v.  Gorham,  1  Oall.  367, 
decided  by  Judge  Story,  that  learned  judge  says,  *^  In  order  to 
adjudge  the  trustee  responsible  in  tliissuit,  it  must  be  decided  that 
the  funds  of  one  partnership  may  be  applied  to  the  payment  of  the 
debts  of  another  partnership,  upon  the  mere  proof  that  the  principal 
debtor  has  an  interest  in  each  firm.  If  this  be  correct,  it  will 
follow  that  a  separate  creditor  of  one  partner  will  Jiave  greater 
epiitable  as  well  as  legal  rights  than  tJie  partner  himself  lias^ 
The  general  rule  undoubtedly  is,  that  the  interest  of  each 
partner  in  the  partnership  funds  is  only  what  remains  after 
the  partnership  accounts  are  taken  ;  and  unless  upon  such  an 
aooonnt  the  partner  be  a  creditor  of  the  fund,  he  is  entitled  to 
nothing.  In  Johnson  v.  King,  6  Humph.  233,  it  is  said:  '^The 
question  in  this  case  is  whether  an  execution  creditor  of  one  mem- 
ber of  a  partnership  is  entitled  to  a  judgment  in  a  garnishment 
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proceeding  against  a  debtor  to  such  partnership.  This  question  we 
decide  in  the  negative.  Sach  debt  belongs  to  and  is  assets  of  the 
partnership,  primarily  liable  to  the  satisfaction  of  partnership 
debts.  If  a  judgment  were  given  at  law,  upon  the  garnishment 
proceeding  against  the  debtor  to  the  partnership,  to  satisfy  the 
separate  liability  of  one  of  the  partners,  it  would  unjustly  abstract 
a  portion  of  the  fund  primarily  belonging  to  the  objects  and  pur- 
poses and  creditora  of  the  concern.  And  in  such  garnishment 
nothing  can  be  done  but  to  give  or  refuse  the  judgment.  The 
court  has  no  power  to  impound  the  debt  until  by  the  adjustment 
of  all  the  partnership  affairs  it  shall  appear  whether  the  separate 
debtor  of  the  execution  creditor  has  any  and  what  interest  in  the 
general  surplus,  or  in  the  particular  debt  so  impounded.  Such 
proceedings  cannot  take  place  at  law." 

We  have  quoted  at  length  from  this  case  because  the  views  there 
expressed  seem  to  be  specially  appropriate  to  the  case  before  ns. 
The  proceeding  of  attachment  in  this  State  is  essentially  a  legal 
proceeding  and  in  no  way  appropriate  to  ascertain  and  settle  Uie 
equitable  rights  between  the  garnishee  and  defendant,  or  to  ascer- 
tain by  adjusting  the  partnership  affairs  the  true  interest  of  the 
defendant  in  the  fund  attached.  The  only  judgment  which  coald 
be  given  against  the  garnishee  would  be  for  a  proportion  of  the 
money  due  the  partnership  —  that  proportion  to  be  measured  bj 
the  number  of  the  members  composing  the  firm  —  the  amount  due 
the  attaching  creditor.  This  would  certainly  be  against  the  weight 
of  authorities  in  this  country,  and  in  most  cases  productive  of  the 
greatest  injustice. 

In  the  cases  of  Sheedy  v.  The  Second  Naiianal  Bank,  Owm^ 
62  Mo.  18 ;  s.  c,  21  Am.  Bep.  407;  and  Myers  v.  Smith,  29  Ohio 
St.  120,  both  decided  in  1876,  it  was  hold  that  partnership  demaoda 
cannot  be  garnished  for  the  separate  debt  of  one  of  the  partners. 
And  to  tlie  same  effect  are  the  decisions  in  Vermont,  New  Hamp- 
shire, New  York,  Louisiana  and  Mississippi.  See  Drake  on 
Attachment  (4th  ed.),  §  570  and  notes.  •  The  exception  to  thii 
rule  is,  where  equity  powers  have  been  conferred  by  statute  upon 
the  common-law  courts,  and  when  by  virtne  of  such  powers  thej 
can  compel  a  settlement  of  the  partnership  for  the  purpose  of  ascer- 
taining whether  one  t)f  the  partners  has  such  an  interest  in  a  par- 
ticular debt  due  the  firm  as  to  justify  its  appropriation  to  the 
payment  of  his  individual  indebtedness.    As  no  such  powers  have 
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been  conferred  upon  the  common-law  coarts  of  this  State,  the 
exception  cannot  be  applied  to  an  attachment  hero. 

The  only  cases  in  this  conntrj.  in  which  it  is  claimed  a  contrary 
doctrine  is  held,  and  to  which  we  have  been  referred,  are  the  cases 
of  McCmiy  v.  Emlm,  2  Dall.  277;  Knox  v.  ScJiepler,  2  Hill,  695, 
and  Wallace  v.  Patterson,  2  H.  &  McH.  463.  The  case  of  McCarty 
T.  BmUn  is  a  very  old  one,  having  been  decided  in  1797.  If  it 
has  not  been  expressly  overruled,  it  certainly  has  been  very  much 
shaken  by  the  case  of  Knerr  v.  Hoffman,  65  Penn.  St  126,  in  which 
the  opinion  of  the  court  was  delivered  by  Judge  Sharswood.  So 
much  so  that  the  doctrine  it  announces  can  hardly  be  considered  as 
the  present  recognized  doctrine  of  the  courts  of  Pennsylvania. 
And  in  this  view  we  think  we  are  strengthened  by  what  is  said  by 
Judge  Aqnbw  in  the  case  of  Alter  v.  Brooke,  9  Phila.  258.  But 
apart  from  this,  the  doctrine  announced  in  *that  case  does  not 
recommend  itself  to  our  judgment,  and  we  are  not  disposed  to 
adopt  it  The  case  of  Knox  v.  Schepler,  2  Hill,  like  the  case  in 
Berry  v.  Harris,  22  Md.  30,  is  one  where  the  defendant  was  the  sole 
surviving  partner  of  the  firm  of  Oable,  Cowell  &  Schep- 
ler.  It  therefore  rested  upon  a  different  principle  from  the 
case  before  us,  in  which  the  partnership  is  a  cofitinuing  one  at 
the  time  of  the  attachment.  It  is,  however,  said  in  the  opinion  of 
the  court  **  tliat  the  interest  of  one  partner  may  be  taken  in  execu- 
tion or  may  be  the  subject  of  attachment  at  the  suit  of  a  separate 
creditor  of  that  partner."  But  the  rule  laid  down  in  regard  to  the 
disposition  of  the  fund  after  judgment  of  condemnation  shows 
that  under  the  law,  as  recognized  in  South  Carolina,  the  case  is 
brought  at  least  within  the  equity  of  the  exception  to  which  we 
have  above  alluded.  The  judgment  of  the  court  was  that  the 
money  should  be  paid  over  conditionally  to  the  attaching  creditor, — 
that  is,  it  was  ^^to  be  held  by  him  as  the  defendant  had  it,  subject 
to  the  equities  of  the  other  partners  and  of  the  creditors  of  the 
firm,''  and  was  also  to  give  bond  *'  to  answer  any  claim  which 
might  thereafter  be  made  on  such  fund.''  We  are  not  disposed  to 
quarrel  with  this  rule,  but  cannot  assent  to  hold  it  applicable  to 
oar  courts.  The  language  of  Swift,  0.  J.,  in  his  opinion  in 
Okwrek  v.  Knox,  2  Oonn.,  is  very  appropriate  to  it  He  observes,  on 
page  518,  ''  It  is  farther  said,  if  the  plaintiffs  have  recovered  more 
than  the  proportion  of  the  defendant  in  this  debt,  and  it  should  be 
▼anted  for  the  payment  of  partnership  debts,  the  other  partners 
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may  call  them  to  accoant,  and  recover  back  such  money.  At  this 
rate  a  judgment  may  be  rendered  in  favor  of  a  man  for  a  earn  cer- 
tain, with  a  liability  to  refund  the  whole,  or  a  part  of  it,  on  some 
contingency.  It  is  gnfficient  to  state  the  proposition  to  show  the 
absardity  of  it.  What  right  can  a  court  have  to  say,  that  a  certain 
part  of  a  debt  due  to  a  partnership  may  be  taken  to  pay  the  pri- 
vate debt  of  a  partner  in  a  suit  where  the  partners  are  not  parties ; 
and  then,  if  wanted  to  pay  the  debts  of  the  partnership,  to  oblige 
them  to  resort  to  the  creditor  ?  " 

But  the  case  of  Wallace  v.  Patterson^  2  H.  &  McH.  463,  is  relied 
upon  to  sustain  this  attachment.  It  is  to  be  said  of  that  case  which 
was  decided  as  far  back  as  1792,  that  no  opinion  of  the  court  was 
filed  in  it,  and  it  is  impossible  from  the  report  of  the  case  to  ascer- 
tain the  true  ground  upon  which  the  judgment  was  given.  The 
case  is  altogether  too  unsatisfactory  to  be  adopted  as  a  binding  aa- 
thority.  In  the  case  of  Berry  v.  Harris,  22  Md.  30,  the  point  was 
made,  that  the  separate  creditor  of  one  partner  can  attach  a  debt 
due  the  partnership,  and  the  case  of  Wallace  v.  Patterson  was  cited 
in  support  of  the  proposition.  Although  this  case  was  decided 
upon  the  ground  that  the  defendant  was  a  surviving  partner,  and 
that  by  virtue  of  his  survivorship  the  legal  intcrcst  in  the  debt 
attached  was  absolutely  transferred  to  him  and  therefore  liable  to 
be  attached  for  his  separate  debt,  the  general  proposition  contended 
for  was  noticed.  And  the  court  then  intimated  in  the  strongest 
manner,  that  the  case  of  Wallace  v.  Patterson  would  not  be  consid* 
ered  a  binding  authority  for  the  point  to  which  it  was  cited.  On 
page  40,  Judge  Bowie,  who  delivered  the  opinion  of  the  court,  uses 
this  language,  ^' If  this  was  a  case  of  continuing  partnership,  we 
should  have  much  difficulty  in  distinguishing  it  on  principle  from 
the  case  of  Fisk  and  another  v.  fferrick,  6  Mass.  271 ;  Lyndon  t. 
Oorham,  1  Oall.  307,  and  the  cases  in  Alabama  and  Tennessee,  bat 
the  case  of  a  surviving  partner,  invested  with  the  entire  legal  prop- 
erty, and  control  over  the  chattel,  so  broadly  marks  the  line  between 
them,  that  we  are  not  at  liberty  to  disregard  the  legal  claims  of  the 
attaching  creditor.  The  case  of  Wallace  v.  Patterson^  2  H.&  McH. 
463,  was  the  case  of  a  domestic  creditor,  against  one  of  the  several 
non-resident  partners,  whose  firm  as  well  as  the  debtor  partner  had 
become  bankrupt  The  distinction  between  attachments  against 
tangible  chattels  and  cJtoses  tn  action  belonging  to  the  firm,  and 
attachments  issued  durins;  the  existence  of  the  firm,  and  after  its 
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dinolntion,  was  not  adverted  to,  and  no  opinion  was  given  ;  we  do 
not  regard  it  therefore  as  decisiye  of  the  point  to  which  it  was 
cited." 

So  satisfied  are  we  upon  the  gronnd  of  reason  and  expediency, 
sod  the  great  weight  of  authority  that  the  partnership  credits  of  a 
oontinning  partnership  shonld  not  be  sabjected  to  the  process  of 
attachment  at  the  soit  of  a  separate  creditor  of  one  of  the  part- 
ners, that  we  cannot  adopt  the  case  of  WaOaee  v.  PatUrson  to 
ihe  extent  which  is  claimed  for  it. 

In  onr  opinion  then,  in  a  case  like  the  present  where  the  part- 
nership is  a  oontinning  one,  and  where  there  has  been  no  adjust- 
ment of  partnership  affairs,  a  debt  dne  the  partnership  cannot  be 
taken  by  garnishment  to  pay  the  indiyidnal  debt  of  one  of  the  mem- 
bers of  the  firm. 

This  judgment  will  therefore  be  rerersed  and  judgment  entered 

lor  ihe  appellant. 

Judgment  r0V0r$^ 


Fawsjsti  v.  Olabk. 

(48Md.49U 

Smd&r  and  Kbd  «-  midtnee  to  thaw  mn$e  in  %ohUsh  taardt  were  intended. 

In  an  action  of  Blander,  erldenoe  I0  admissible  to  show  that  words  apparently 
actionable  in  ihemselTes  were  not  used  in  an  actionable  sense. 

ACTION  of  slander.  The  defendant  offered  the  following 
prayers:  3.  If  the  jury  believe,  from  the  evidence,  that  the 
alleged  slanderous  words  were  uttered  by  the  defendant  as  alleged, 
bnt  were  so  uttered  solely  in  reference  to  the  plaintiff's  conduct  in 
writing  the  letter  to  Doty,  spoken  of  in  the  evidence,  and  were  not 
intended  to,  and  were  not  understood  by  the  bystanders,  to  charge 
the  plaintiff  with  having  committed  a  felony,  or  other  crime  pun- 
ishable corporally,  then  the  plaintiff  is  not  entitled  to  recover. 

4.  If  the  jury  believe  that  the  defendant  uttered  the  words, 
''confidence  man,"  in  reference  to  the  plaintiff,  meaning  thereby 
to  impute  to  plaintiff  the  commission  of  no  crime  or  felony,  and 
that  said  words  were  meant  and  understood  to  charge  the  plaintiff 
with  being  a  man  who  abused  one's  confidence  after  obtaining  it, 
Vol.  XXX  — 61 
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by  prof esBing  to  be  a  friend,  then  the  plaintiff  cannot  reooTer  lof 
the  utterance  of  said  words  in  this  action.  These  were  refoae^ 
The  plaintiff  had  judgment. 

William  Rowland,  for  appellant. 

JohnS.  Tyson,  for  appellee.  The  defendant's  fonrth  prayer  wai 
rightly  rejected.  1st  Because  it  is  based  upon  the  mere  belief  of  the 
jury,  and  not  upon  their  belief  from  the  evidence.  !M.  There  is  no 
evidence  to  support  it.  3d.  It  oulyleaves  tothejury  to  find  that  the 
defendant  meant  to  impute  no  crime,  but  does  not  require  them  to 
find  that  he  was  understood  by  the  bystanders  to  impute  no  crime; 
for  although  it  requires  the  jury  to  believe  *^that  said  words  were 
meant  and  understood  to  charge  the  plaintiff  with  being  a  man 
who  abused  one's  confidence,"  etc.,  the  words  might  have  been  bo 
understood,  and  also  understood  to  impute  a  crime.  For  a ''con- 
fidence man  "  is  indeed  one  who  abuses  confidence,  etc.,  and  thereby 
obtains  money  or  goods  under  false  pretenses.  Besides,  the  prayer 
leaves  it  to  the  jury  to  believe  how  the  words  were  understood,  without 
saying  by  whom  they  were  so  understood.  The  words  "con- 
fidence man ''  have  acquired  a  definite  meaning;  require  no  in- 
nuendo, nor  any  evidence  to  show  how  they  were  understood  by 
the  bystanders,  especially  in  connection  with  the  word  **  thiol'' 
Woolnoth  V.  Meadows,  5  East,  463;  Roberts  y.  Camden,  9  id.  93; 
Garrett  v.  Dickerson,  19  Md.  447-8. 

Bowie,  J.  The  appellee  in  this  case  sued  the  appellant  in  the 
Superior  Court  of  Baltimore  city,  in  an  action  for  slander. 

Thenar,  contained  three  counts;  the  first  charged  the  defend- 
ant  with  falsely  and  maliciously  saying  of  the  plaintiff,  ^*Timar$a 
thief. *^  The  second  count  alleged,  the  defendant  falsely  and  mali* 
ciously  published  of  the  plaintiff  the  woixls  following,  via.:  **  You 
are  no  better  than  a  thief."  And  the  third  count  charged,  that  the 
defendant  intending  to  injure  the  plaintiff  in  his  good  name,  etc, 
falsely  and  maliciously  spoke  and  published  of  the  plaintiff,  the 
words  following,  that  is  to  say,  '*  You  are  a  confidence  mms" 
thereby,  and  then  and  there  meaning  that  he,  the  plaintiff,  had 
been  and  was  guilty  of  obtaining  by  false  pretense  from  some  other 
person  some  chattel,  etc.,  with  intent  to  defraud  such  penon.  The 
defendant  pleaded  ^*non  cuV* 
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At  the  trial  the  plaintiflf^  to  maintaia  the  issue  joined  on  his 
part,  testified  in  his  own  behalf  that  he  was  a  cattle  dealer  at  Oal- 
Terton  Drove  Yards;  that  in  the  spring  of  1875,  Messrs.  Baugher 
&  Bedseeker,  proprietors  of  the  Oalverton  Drove  Yards  failed,  and 
the  plaintiff  succeeded  them  in  the  fall  of  1875;  that  he  boiSdght 
from  Baugher,  with  defendant's  approval,  a  quarter  interest  in  two 
trotting  horses,  in  which  Fawsett  had  an  interest,  and  had  author- 
ity from  Baugher  to  settle  the  earnings  of  the  horses  with  Fawsett, 
who  had  the  management  of  the  horses;  Fawsett  gave  a  statement 
and  plaintiff  asked  for  an  itemized  account  which  Fawsett  gave; 
which  did  not  contain  an  item  of  1100  for  cash  paid  one  Doty  for 
driving;  he  then  gave  another  account  containing  this  item,  and 
exceeding  tho  former  account  by  at  least  tl,000  for  the  same  period; 
the  plaintiff  then  wrote  to  Doty  to  inquire  if  the  charge  of  t^lOO 
was  correct,  and  also  wrote  to  others.  Doty  sent  plaintiff^s  letter 
to  Fawsett.  Witness  further  testified  that  on  Tuesday,  before  the 
24th  Hay,  1876,  it  being  market  morning,  a  number  of  persons 
about,  he  was  at  Oalverton  Hotel  when  Fawsett  came  in,  handed 
witness  Doty*s  letter  and  asked  witness  if  he  had  written  it,  and 
why;  witness  told  him,  •*  Because  he  had  a  right  to  do  it ; "  Faw- 
sett said,  ''  that  if  lie  had  been  at  homo  when  he  received  the  letter 
he  would  have  cowhided  witness; "  '^  said  I  was  a  liar,''  ''  said  I  was 
a  confidence  man,"  "  no  better  than  a  thief"  —  "yes,  a  thief,"  eta 
Several  other  witnesses  were  called  on  the  part  of  the  plaintiff. 
John  Winyard  testified  that  he  heard,  on  the  occasion  in  question, 
Fawsett  call  Clark  a  liar  and  a  thief ^  and  said  he  would  steal  and  rob. 

On  CTos&-examination  he  said,  Fawsett  had  a  letter,  and  asked 
him,  Clark,  if  he  wrote  it ;  Fawsett  said  Clark  had  acted  like  a  thief; 
he  said  that  in  connection  with  that  letter. 

S.  D.  Hawkins,  in  his  examination-iu-chief  by  plaintiff,  testified 
"Fawsett  walked  over  to  Clark,  showed  him  the  letter;  asked  him 
if  he  had  written  it,  said  no  gentleman  would  have  written  such  a 
letter;  told  him  that  he  was  a  ^*  confidence  man,"  '^  no  better  than  a 
thief,"  said  **he  was  a  thief,"  or  **  no  better  than  a  thief." 

Being  cross-examined,  this  witness  said,  that  the  whole  quarrel 
had  reference  to  the  letter.  The  substance  of  what  Fawsett  said 
to  him  was  you  have  charged  ine  with  making  false  accounts. 

The  defendant  was  examined  in  his  own  behalf,  and  deposed 
substantially  to  the  same  facts,  saying,  ^'  that  the  letter  caused  all 
that  was  said,  there  was  no  other  trouble  between  them." 
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The  appellant  offered  five  prayers,  the  first  four  were  rejected, 
and  the  fifth  conceded.  The  appellee  submitted  one  prayer  which 
was  granted.  The  appeal  is  taken  from  these  rulings  below  Omifc- 
ting  the  second  of  the  appellant's  series  (which  was  not  insisted  on 
in  this  court),  they  all  maintain  the  proposition,  that  the  words 
spoken,  though  actionable  ^^per  «a,"  if  spoken  in  relation  to  a  sab* 
ject  as  to  which  no  larceny  or  felony  was  capable  of  being  com- 
mitted, or  was  committed,  the  charge  will  not  be  actionable. 

The  first  prayer  was  refused  absolutely,  the  third  and  fourth 
upon  the  ground  that  there  was  no  evidence  to  sustain  them ;  from 
which  it  might  be  inferred  that  if  there  had  been  in  the  judgmenl 
of  the  court  below,  evidence  tending  to  show  the  words  were  used 
in  relation  to  the  letter,  or  the  matters  contained  in  it,  those 
prayers  would  have  been  granted. 

The  doctrine  of  the  elementary  writers  on  slander  is,  that  wordi 
shonld  be  construed  in  reference  to  the  subject-matter — "words 
may  import  a  charge  of  felony,  yet  if  it  appear  that  the  fsci 
charged  could  not  have  happened,  an  action  cannot  be  maintained.'^ 
Snagg  v.  Gee^  4  Co.  16  a;  Jackson  v.  Adetms,  2  Bmg.  N.  C.  408; 
Stephens'  Nisi  Prias,  2553. 

Lord  HoBART  says,  "  The  slander  and  damage  consist  in  the 
apprehension  of  the  hearers  ;  and  in  Gilberts  Cas.  on  Law  ft  Eq^, 
the  rule  laid  down  is,  that  the  words  shall  be  taken  in  the  sense  in 
which  the  hearers  understood  them."  Ibid. ;  videtiiBO  1  Am.  Lead. 
Oas.,  Hare  ft  Wallace,  118,  Notes  to  Brokef  v.  Goffiriy  eie^  (3d  ed). 

Lord  Dekmak,  in  the  case  of  Read  v.  Ambridge,  6  C.  ft  P.  308, 
after  having  stated  to  the  jury  that  the  first  question  for  their 
consideration  was  whether  they  thought  the  words  showed  an  in- 
tention to  impute  felony,  observed  ^'it  is  said,  that  the  words 
evidently  meant  that  the  plaintiff  had  robbed  Mrs.  Bead,  by  in- 
juring  her  in  trade.''  But  if  the  defendant  meant  to  convey  that 
meaning,  it  seems  to  me  he  should  have  used  very  different  words. 
It  is  not  enough  that  he  had  some  reservation  in  his  own  mind. 
The  question  is,  tohat  he  meant  to  tnake  other  peofie  beUem  t  whether 
he  meant  to  have  it  understood  by  others  that  the  plaintiff  had 
committed  a  felony  ? 

The  words  used  in  this  case,  were,  ''  Do  yon  know  that  yon  are 
extremely  wrong  for  putting  that  damned  thief  s  name  in  voar 
window ;  he  is  the  most  blasted  thief  in  the  world,  and  onght  to 
have  been  hung  with  his  aunt  years  ago.    You  may  tell  him  from 
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me,  that  he  is  a  bloody  thief,  and  I  can  prove  it;  and  he  ought  to 
bo  hung."    The  jury  found  a  nominal  verdict  for  the  plaintiff. 

Mr.  Ghittj,  in  his  note  to  3  Black.  Oom.  123,  upon  injuries 
affecting  reputation,  after  specifying  words  which  are  actionable  in 
themselves,  says,  '^  The  accusation,  however,  must  bo  precise,  t)r  have 
such  an  allusion  to  some  prior  transaction,  that  the  hearers  of  the 
slander  must  necessarily  have  understood  that  the  slanderer  meant 
to  impute  to  the  plaintiff  guilt  of  some  punishable  offense ;  for 
though  the  rule  of  construing  words  '  in  miiiori  sensUy*  is  now  ex- 
ploded, yet  an  innuendo  or  construction  cannot  be  given  to  words 
which  .they  do  not  necessarily  import,  either  of  themselves,  inde- 
pendently of  any  other  circumstances,  or  with  necessary  reference, 
or  some  other  circumstances  occurring  at  the  time  of  the  accusation. 
HoU  V.  ScholefiOdy  6  T.  R.  691;  James  v.  Rutlech,  4  Co.  17  h.j 
Anonymous,  11  Mod.  99,  etc."  In  the  case  of  Oarrety.  Dicker^ 
Mn^  19  Md.  418,  this  court  recognized  this  principle,  and  said 
incase  of  slander,  words  take  their  actionable  character  from 
the  sense  in  which  they  appear  to  have  been  used,  and  that  in  which 
ibey  are  most  likely  to  be  understood  by  those  who  hear  them.  . 
Tids  also,  20reenl.  Ev.,  §  417,  (13th  ed.),  378. 

The  words  laid  in  the  several  counts,  both  those  which  are  ao« 
tionable  ^*psr  se,**  and  those  which  are  not,  are  charged  as  being 
tpoken  in  the  second  person,  addressed  to  the  plaintiff  himself. 

The  evidence  of  the  plaintiff,  testifying  for  himself,  is,  that  these 
words  were  part  of  a  violent,  verbal  remonstrance  by  the  defend- 
ant against  the  conduct  of  the  plaintiff,  in  writing  a  letter  to  a 
third  person,  relating  to  defendant's  transactions  with  him — re- 
ferring to  the  letter  and  its  contents,  the  defendant  said  the 
plaintiff  was  ''a  liar,"  ^'a  confidence  man  " — ''no  better  than  a 
thief," — a  thief  —  that  the  plaintiff  **  had  sued  him,"  and  he  had 
offered  to  pay  more  than  I  (the  plaintiff)  would  ever  get  —  ^'the 
substance  of  what  Fawsett  said  in  regard  to  the  letter  was,  that  I 
(the  plaintiff)  had  charged  him  therein  with  making  false  ao» 
oonnts." 

All  the  witnesses  corroborate  this  view.  The  ciroumstanoea 
show  that  the  terms  of  reproach  used  were  mere  abuse  —  the  out- 
pouring of  passion;  ''liar,"  ''thief,"  "confidence  man"  were 
uttered  in  quick  succession  in  reference  to  the  contents  of  the  let- 
ter, expbuiiing  to  all  who  heard  them  the  sense  in  which  they 
were  used. 
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himself^  whereby  he  clothed  his  fiister  witii  power  to  drav  the 
money,  as  he  might  need  it  during  his  contemplated  absence  from 
home ;  and  to  that  extent  Margaret  Taylor  was  conatitated  his 
agent  or  trustee,  but  to  no  other  intent  or  purpose  whatever.  In  the 
answer  of  Margaret  Taylor  and  her  husband  it  is  averred  that,  by 
the  deposit,  the  deceased  appropriated  the  money  to  the  joint  own- 
ership of  himself  and  his  sister,  Margaret  Taylor,  and  to  the  sur- 
vivor of  them,  with  power  to  each  of  them,  during  their  joint 
lives,  to  draw  the  money  from  the  bank ;  and  that  by  the  death  of 
Joseph  Henry,  the  whole  title  to  and  interest  in  the  money  thus 
deposited  vested  in  Margaret  Taylor  by  surviyorship,  according 
to  the  terms  and  effect  of  the  deposit ;  and  that  no  further  act  was 
necessary  to  invest  her  with  the  title  to  the  same. 

It  appears  that  the  deceased  was  very  anxious  about  the  care  and 
support  of  his  aged  mother,  who  survived  him.  He  made  aome 
provision  for  her  support  during  his  life-time  ;  and  he  seems  to  have 
been  anxious  that  she  should  be  provided  for  after  his  death.  He 
made  his  will  on  the  6th  of  July,  1866,  whereby  he  gave  to  his 
mother  1400,  to  be  placed  in  the  hands  of  David  Murray,  his 
brother-in-law,  for  her  benefit;  he  gave  to  his  sister  Eliia  Wool- 
ford,  at  whose  house  he  died,  the  sum  of  1600  ;  and  he  gave  to  his 
si?ter  Margaret  Taylor  t300.  He  also  gave  to  his  undo  160.  He 
appointed  no  executor.  The  will  was  admitted  to  probate  soon  after 
his  death;  and  it  is  not  pretended  that  the  testator  had  any  other 
money  or  estate  with  which  to  gratify  the  bequests  in  his  wiD  than 
the  money  on  deposit  in  the  savings  bank. 

The  whole  question  depends  upon  the  meaning  and  intention  of 
the  deceased  in  making  the  deposit  in  the  form  adopted,  as  gatfa* 
ered  from  the  entry  in  the  bank-book,  and  aU  the  ciitsumstances 
surrounding  the  deceased  at  the  time. 

A  laige  mass  of  testimony  has  been  taken,  showing  a  great  deil 
of  family  talk  and  dissension  in  regard  to  this  money;  but  of  aK 
the  evidence  produced,  there  is  only  a  small  part  of  it  that  is  of 
any  material  value  in  deciding  the  case. 

It  is  quite  certain  that  if  the  words,  *^  and  survivor  of  ttem^" 
had  been  omitted  in  making  the  entry  in  the  bank-book,  the  case 
would  have  been  free  from  all  question  or  difficulty.  The  case  of 
Murray  v.  Cannon^  41  Md.  466,  would  then  be  quite  decisive  in 
establishing  the  proposition  that  the  entry  in  the  bank-book  would 
not  be  sufficient  evidence  of  a  complete  and  perfect  gift. 
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Bat  do  those  wordfi,  when  taken  in  oounection  with  those  whiok 
preoede  and  those  which  follow  them,  in  the  entry,  import  either  a 
gift  ini&r  vitfo»,  or  a  gift  causa  mortis  f 

That  they  do  not  import  a  gift  inter  vivos  would  seem  to  be 
clear,  upon  the  most  obvious  construction.  To  make  such  gift 
perfect  and  complete,  there  must  be  an  actual  transfer  of  all  right 
and  dominion  oyer  the  thing  given  by  the  donor,  and  an  acceptance 
by  the  donee,  or  some  competent  person  for  him;  and  it  is  essentiid, 
to  the  validity  of  such  gift,  that  it  should  go  into  effect,  that  is, 
transfer  the  property  atoned  and  completely ;  for  if  it  has  reference 
to  a  future  time  when  it  is  to  operate  as  a  transfer,  it  is  but  a 
promise  without  consideration,  and  cannot  be  enforced,  either  at 
law  or  in  equity.  Until  the  gift  is  thus  made  perfect  a  locus  pen^ 
iisntim  remains,  and  the  owner  may  make  any  other  disposition  of 
the  property  that  he  may  think  proper.  Pennington  v.  Oittinffs, 
3  Gill  &  Johns.  208;  Cox  v.  Hilh  6  Md.  274;  Nicherson  v.  Nick- 
erson,  28  id.  332;  Hitch  v.  Davis,  3  Md.  Gh.  Dec  266. 

Here,  the  deposit  was  in  the  joint  names  of  the  deceased  and  his 
sister,  and  the  survivor  of  them,  but  subject  to  the  order  of  either. 
Having  thus  retained  the  power  to  draw  out  the  money,  the  deceased 
did  not  divest  himself  of  dominion  and  control  over  the  fund.  He 
could  have  drawn  out  every  dollar  the  day  after  the  deposit,  or  at 
any  time  up  to  the  moment  of  his  death,  and  applied  it  in  any  man- 
ner he  might  have  thought  proper.  It  is  not  contended  that  the 
sister  had  the  least  right  or  interest  in  the  money  before  the  deposit; 
nor  is  it  contended  that  she  acquired  any  interest  therein  otherwise 
than  by  the  supposed  gift  of  the  brother;  and  the  only  evidence 
relied  on  to  support  the  factum  of  the  supposed  gift  is  the  form  of 
the  entry  in  the  bank-book.  But  as  will  be  observed,  there  are  no 
terms  in  the  entry  that  import  of  themselves  an  actual  present 
donation  by  the  brother  to  the  sister;  and  the  dominion  retained 
by  the  brother  over  the  fund  enabled  him  to  displace  and  utterly 
destroy  all  power  conferred  upon  the  sister  in  respect  to  the  fund* 
As  the  mother's  name  had  been  erased  and  that  of  the  sister  inser- 
ted, so  the  name  of  the  sister  could  have  been  erased,  without  the 
slightest  question  of  the  brother's  right  to  do  so.  The  sister  never 
exercised  any  power  or  control  over  the  fund  during  the  life  of  the 
brother.  It  was  only  after  his  death  that  she  attempted  to  assert 
right  and  dominion  over  it;  and  then  by  the  supposed  right  of 
snrrivorship. 
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But  if  the  supposed  gift  was  not  perfect  and  irrevocable  daring 
ttie  life  of  the  donor,  it  conld  become  so  after  his  death  only  as  a 
donatio  mortis  causa;  and  from  the  form  of  the  entry,  and  the 
facts  of  the  case,  it  is  impossible  that  the  transaction  can  be  aUowed 
to  prevail  as  a  donatio  mortis  causa. 

In  order  to  render  perfect  a  donaiia  mortis  causa,  three  things 
must  concnr  :  1.  That  the  gift  be  made  with  a  view  to  the  donoi^a 
death  ;  2.  That  it  be  with  a  conditiou,  either  express  or  implied, 
that  it  shall  take  effect  only  on  the  death  of  the  donor  by  a  disor- 
der from  which  he  is  then  suffering ;  and  3.  That  there  be  a  deliv- 
ery of  the  subject  of  the  donation. 

Now  it  is  true,  the  deceased  was,  at  the  time  of  the  deposit  in 
the  bank,  suffering  from  the  disease  of  which  he  died ;  but  it  no- 
where appears  that  the  deposit  was  made,  and  the  particular  form 
of  entry  adopted,  with  a  view  to  and  in  expectation  of  death  from 
the  existing  disorder.  And  as  we  have  seen,  the  entiy  of  itself 
does  not  import  a  gift,  and  there  was  no  such  delivery  of  possession 
of  the  subject  of  the  supposed  donation,  as  the  law  makes  neces- 
sary to  perfect  either  a  donatio  inter  vivos  or  a  donatio  mortis  causa,. 
In  making  a  gift  causa  mortis,  the  donor  does  not  part  with  the 
whole  interest,  except  only  in  the  particular  event  of  death ;  and 
it  is  of  the  essence  of  such  a  gift,  that  it  shall  not  otherwise  take 
effect ;  and  it  remains  subject  to  his  revocation  at  any  time  before  the 
event  of  death.  But  nevertheless,  it  is  essential,  in  order  to  give 
effect  to  the  donation,  that  the  deceased  should  not  only  part  with 
the  possession,  but  also  with  the  present  dominion  over  the  subject 
of  the  gift,  Btibjectonly  to  subsequent  revocation  ;  and  in  this  case^ 
as  we  have  seen,  there  was  neither  possession  nor  dominion  Burren- 
dcred  by  the  deceased,  at  any  time  before  his  death.  Bradbgy* 
Hunt,  6  Gill  &  J.  58  ;  lieddel  v.  Dobree,  10  Sim.  244. 

Nor  can  the  claim  of  the  appellant,  Margaret,  be  sustained  upon 
any  principle  of  trust. 

The  cases  upon  this  subject  establish  the  doctrine  to  be>  that 
where  a  person  intends  to  give  property  to  another,  and  vests  that 
property  in  trustees,  and  declares  a  trust  upon  it  in  favor  of  the 
subject  of  his  bounty,  by  such  acts  the  gift  is  perfected,  and  the 
author  of  the  trust  loses  all  dominion  over  it ;  and  in  such  gifts  of 
mere  personal  estate,  the  declaration  of  trust  may  be  made  and 
proved  by  parol,  without  the  aid  of  writing.  And  the  cases  go  the 
length  of  maintaining  that  where  the  author  of  the  gift  retains  the 
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legal  dominion  over  the  snbject  of  the  gift  in  himself,  but  fully  and 
completely  declares  himself  to  be  the  trustee  of  the  property  for 
the  purposes  indicated,  there  he  will  be  treated  as  trustee,  and  the 
object  of  his  bounty  will  be  given  the  benefit  of  the  trust  In  all 
such  cases  the  declaration  of  trust  is  considered  in  a  court  of  equity 
as  equivalent  to  an  actual  transfer  of  the  legal  interest  in  a  court 
of  law ;  and  if  the  transaction  by  which  the  trust  is  created  be 
complete,  it  will  not  be  treated  as  invalid  for  want  of  consideration. 
EUpiny,  Rttpin,  1  M.  &  E.  520;  McFaddm  v.  Jmkyns,  1  Phill.  Ch. 
153 ;  Hughes  v.  Stubbs,  1  Hare,  476  ;  CoUinson  v.  Paiirick,  2  Eeen^ 
123.  The  principle  of  these  cases,  to  the  extent  we  have  stated  it, 
has  been  fully  recognized  and  adopted  by  this  court,  in  the  cases  of 
Oox  V.  HiU,  6  Md.  274,  and  Smith  dk  Barber  v.  Darby,  39  id.  268. 
For  the  purpose  of  establishing  such  trust,  however,  the  evidence 
must  be  clear  and  unmistakable  both  of  the  intent  and  the  execu- 
tion of  that  intent.  But  in  this  case  there  is  no  evidence  that  rea» 
flonably  tends  to  establish  such  trust  There  is  no  reliable  evidence 
of  declarations  of  the  deceased,  either  in  writing  or  by  parol,  that 
tends  to  prove  that  he  designed  the  money  on  deposit  exclusively 
for  his  sister,  or  that  he  intended  to  give  her  any  real  interest  in 
the  money  by  inserting  her  name  in  the  bank-book,  apart  from  the 
entry  itself.  On  the  contrary,  looking  to  all  the  circumstances 
surrounding  the  deceased,  and  the  particular  transaction  in  ques- 
tion, the  presumption  is  strongly  against  any  such  intent  on  the 
part  of  the  deceased.  His  declarations,  conduct,  and  dealing  with 
the  subject-matter,  all  go  irresistibly  to  show  that  he  never  did  and 
never  intended  to  part  with  or  surrender  his  absolute  control  and 
dominion  over  the  fund  during  life.  Indeed,  in  his.  then  low  and 
feeble  state  of  health,  without  other  means  of  support,  and  being 
utterly  unable  to  work,  it  would  have  been  folly  in  the  extreme  for 
him  to  have  placed  the  fund  in  such  position  as  to  render  it  even 
possible  that  all  his  beneficial  control  and  dominion  over  it  might 
at  once  be  destroyed,  and  he  left  destitute  and  dependent  And 
yet  this  is  what  it  is  said  he  did  in  effect,  upon  the  supposition  that 
he  intended  that  bis  sister  should  have  the  absolute  right,  at  any 
time  after  the  deposit,  to  draw  out  the  money  and  apply  it  to  her 
own  exclusive  uses  and  purposes,  irrespective  of  his  will  or  desire 
upon  the  subject  And  upon  the  supposition  of  a  complete  and 
perfect  declaration  of  trust,  he  would  also  have  denuded  himself 
of  all  power  or  control  over  the  fund  inconsistent  with  t)ie   trust 
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declared;  for  it  is  well  settled,  that  where  a  trust  is  onoe  oompMdy 
and  efleotnally  created,  whether  by  a  formal  instmmenty  orbj 
parol,  where  a  parol  declaration  of  the  trust  is  safficient,  the  tnut 
is  beyond  reyocation,  by  the  simple  act  or  declaration  of  the  donor. 
Smith  <6  Barber  v.  Darby,  39  Md.  278;  KUpin  y.  Kilpin,  1 IL  &  K. 
^31 ;  AdKfiffton  v.  Cann,  3  Atk.  151. 

The  conclnsion  to  be  drawn,  and  indeed  the  only  rational  con- 
clusion that  can  be  drawn,  from  all  the  facts  and  oircumstanoes  of 
the  case  is,  that  the  form  of  the  entry  in  the  bank-book  was  noth- 
ing more  than  a  deyice  or  arrangement  by  the  deceased  to  suboenre  a 
matter  of  convenience  to  himself  ;  and  that  the  sister  was  sim^y 
<H>nstituted  an  agent  with  power  to  draw  money  from  the  bank  to 
meet  some  supposed  or  apprehended  emergency  that  might  possiUy 
arise  in  his  absence  from  home. 

This  being  the  conclusion  at  which  we  have  arriyed,  it  resoUi 
that  the  decree  of  the  court  below  must  be  affirmed. 

Decree  o^prmML 


DiOKnrsoK  v.  Matob. 

(48  Md.  9m 

WoMte  —  •ubmquerU  dUenoHon  of  prembee. 

Am  aotioii  for  waste  is  not  defeated  by  the  transfer  of  tlie 

the  action  by  the  plaintiff  to  the  defendant. 

ACTION  of  waste.    The  opinion  states  the  faoti.    The  defend* 
ant  had  judgment  bolow« 

Henry  Stockbridge,  for  appellant 

James  A.  Btichanan,  for  appellee.  An  action  on  the  case  te 
waste  is  an  action  for  injury  to  the  reyersion ;  and  the  plaintafl 
must  show  that  at  the  time  the  action  was  brought  and  the  cem 
tried,  he  had  and  owned  the  reyersionary  interest  in  the  premisei 
alleged  to  haye  been  wasted  or  injured  by  the  defendant  Jftf- 
Laughlin  y.  Long,  5  H.  &  J.  113;  Coke  upon  Littleton,  53  >; 
Bacon  y.  Smith  and  another,  1  Ad.  &  Ell.  (Q.  B.)  845 ;  10  Bac. 
Abr.  (ed.  of  1846),  title  Waste,  pp.  438,  439, 450;  1  Ghitt  PL  142; 
S  id.  344,  n.  2 ;  Ooodwright  y.  Viman,  8  East^  190;  Oreeite  J.  Oob, 
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SSannd.  25%,  n.  7;  Kinlyside  v.  Thornton,  2  W.  Bl.  1111;  Attersott 
T.  Stevens,  1  Taant  183;  Heme  y.  Bembow,  4  icL  764;  1  Saund.  823» 
Ik  7;  Pom/ret  v.  Ricroft,  2  Black.  Com.  178. 

Stewabt,  J.  The  appellant  had  leased  to  the  appellee,  or  its 
agent,  a  certain  store  or  cellar,  in  the  city  of  Baltimore,  for  the  term  of 
three  years;  the  term  had  expired  and  the  property  was  sarrendered 
to  her.  Waste  thereon,  or  injury  thereto,  being  alleged  to  hare 
been  committed  by  the  appellee  during  the  tenancy,  this  action 
was  bronght  for  the  recoyery  of  damages  therefor.  During  the 
pendency  of  the  action  the  appellant  conveyed  the  property  to  the 
appellee.  This  alienation  was  relied  upon  as  a  sufficient  defense  to 
the  action,  the  appellee  insisting  that  to  enable  the  appellant  to 
lecover  it  was  necessary  not  only  that  she  should  hold  the  rever- 
sionary interest  when  the  waste  was  done,  but  at  the  time  of  the 
recovery.  The  Superior  Court  entertained  this  view,  and  so  ruled^ 
in  which  we  think  there  was  error. 

The  right  of  the  appellant  otherwise  to  recover  seems  not  to 
have  been  questioned. 

The  law  in  regard  to  ancient  and  modem  remedies  for  waste  is 
well  stated  in  note  7,  Gfreene  v.  Coh,  3  Wms.  Saunders,  252. 

The  action  of  wtoto  as  formerly  known  was  a  mixed  action,  being 
partly  real  and  partly  personal,  and  consisted  in  privity,  and  by  it 
the  owner  of  the  inheritance  in  reversion,  or  remainder,  in  fee  or 
tail,  recovered  against  the  tenant  in  dower,  tenant  by  the  curtesy 
or  guardian  in  chivalry,  the  thing  or  place  upon  which  the  waste 
was  committed,  and  also  damages  for  the  injury.  It  was  therefore 
necessary  that  the  plaintiff  should  be  entitled  to  the  property  upon 
which  the  waste  was  committed,  not  only  at  the  time  of  the  waste, 
but  when  the  recovery  was  had.  There  can  be  no  doubt,  therefore, 
that  the  action  of  waste  could  only  be  brought  by  the  person  hav- 
ing the  inheritance  at  the  time  when  the  waste  was  committed  to 
his  prejudice  by  the  respective  tenants  aforesaid,  and  being  con* 
fined  in  its  operation  to  the  proprietor  of  the  inheritance  and  the 
tenant  of  the  land,  between  whom  there  existed  a  relation  of  privity 
to  some  extent,  according  to  the  nature  of  the  tenure,  if,  after  the 
waste,  the  inheritance  was  alienated,  and  that  privity  broken  up, 
the  action  of  waste  was  gone.    1  Co.  upon  Lit.  53  a. 

By  the  Statute  of  Marlbndge,  52  Henry  3,  ch.  23,  and  of  Stat- 
ifee  9  Bdw.  1,  oh.  5,  the  action  of  waste  was  given  a  wider  range,  and 
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could  be  brought  against  lesaee  for  life  or  years,  or  agaiust  tim 
Assignee  of  the  same  for  waste  done  after  the  assignment  1  Shus- 
wood's  Black.  Com.  283;  2  Black.  Com.  178,  n.  7;  Greene  t.  Ooh,Z 
Wms.  Saund.  252,  n.  7. 

To  ayoid  the  defective  and  inadequate  remedy  afforded  by  this 
tuition,  as  known  to  the  common  law,  or  as  modified  by  the  statatei 
of  Marlbridge  and  Gloucester,  and  to  provide  an  effectual  remedy 
or  method  of  recovery  against  tenant  or  stranger  where  no  privity 
existed  better  adapted  to  the  exigencies  of  the  case,  the  action  on 
the  case  tn  the  ncUure  of  toaste,  as  it  is  denominated,  was  devised, 
which  enables  the  party  who  has  been  injured  in  his  reverBionary 
right  to  recover  damages  for  the  same,  and  whether  he  has  become 
repossessed  of  the  property  after  the  injury,  or  has  transferred  the 
same,  does  not  affect  the  claim  for  the  damages  committed  to  his 
property  at  the  time  it  belonged  to  him.  It  extends  to  every  case 
where  one  who  has  any  reversionary  interest  or  estate  in  the  prem- 
ises suffers  by  the  tortious  act  of  the  actual  tenant  or  occupant  The 
transfer  of  the  estate  afterward  cannot  operate  to  condone  the  wrong. 

It  is  an  equitable  action  and  not  to  be  discountenanced  by  any 
technical  consideration,  but  must  bo  sustained  in  all  cases,  and 
against  all  persons  who  are  by  the  common  law  or  under  the  stat- 
utes aforesaid  liable  to  the  action  of  waste.  White  v.  Wojfnerf  4  H. 
&  J.  373;  7  Am.  Dec.  674,  per  Justice  Johnson. 

It  can  be  brought  by  a  party  in  remainder  for  life  or  years,  as  in 
fee  or  tail,  who  held  the  interest  at  the  time  of  the  injoiy. 
McLaughlin  v.  Long^  5  H.  &  J.  113. 

It  entitles  the  party  to  recover  for  the  actual  damage  oommitted, 
with  costs,  against  any  one  who  commits  the  wrong,  whether  lessee 
or  stranger.  1  Wash,  on  Real  Prop.  153;  4  Kent's  Com.  83; 
Taylor  s  Landlord  and  Tenant,  §  688;  Add.  on  Torts,  245. 

The  case  of  Bacon  v.  Smithy  41  Eng.  Com.  Law,  571,  is  not  in 
conflict  with  this  view.  The  husband  and  wife  there  were  seind 
of  the  messuage  for  their  joint  lives  and  the  life  of  the  survivor; 
and  all  of  the  husband's  interest  became  vested  in  tha  defendant, 
who  permitted  the  waste  during  the  hfe-time  of  the  husband.  It 
was  held  by  the  court  that  the  wife  who  survived  her  husband 
could  not  maintain  an  action  on  the  case  against  the  defendant  in 
respect  to  such  waste.  The  ground  of  the  decision  was,  that  then 
was  no  vested  interest  in  the  wife  at  the  penod  when  the  waste  wai 
committed.     The  remark  of  Patterson,  J.,  referring  to  Go.  latt 
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53y  iy  that ''  after  waste  aone  there  is  a  special  regard  to  be  had  to 
the  oontinnance  of  the  reversion  in  the  same  state  that  it  was  at  the 
time  of  the  waste  done,  and  that  the  action  of  waste  is  said  to  'con- 
flist  in  privity/  "  assumes  that  this  has  reference  to  the  old  form  of 
action  of  waste.  That  privity  is  no  longer  necessary  is  well  estab- 
lishedy  for  the  action  may  be  brought  against  astranger.  The  further 
remark  of  Paxtbbsoi^  J.,  *^  that  themle  equal^fanjdiea  to  the  action 
on  the  case 'in  the  nattire  of  waste/'  seems  meirely  his  dictum^  and 
we  have  not  been  able  to  find  any  case  to  sustain  him  in  that  view. 

In  the  case  of  Dupree  v.  Dupree,  4  Jones'  Law,  387,  where  it  was 
held  that  the  purchase  by  the  reversioner  of  the  estate  of  the  partic- 
ular tenant  after  the  waste  committed  was  no  valid  objection  to  his 
right  of  action,  reference  is  made  by  the  learned  judge  (Battel), 
who  delivered  the  opinion  of  the  court,  to  the  idea  urged  in  the 
argument  of  that  case,  that  there  must  exist  a  particular  estate,  and 
a  reversion  at  the  time  when  the  action  is  brought,  as  well  as  when 
the  waste  was  committed. 

The  counsel  in  that  case  relied  upon  Go.  Litt.  53,  i,  and  the 
remark  of  Patterson,  J.,  but  the  court  held  that  ^he  action  in  the 
nature  of  waste  was  not  confined  as  the  old  action  of  waste  was  to 
the  owner  of  the  inheritance  against  his  tenant  for  life  or  years; 
but  can  be  brought  by  a  person  in  remainder  or  reversion,  for  life 
or  years,  as  well  as  in  fee  or  in  tail,  and  against  a  stranger  as  well 
as  against  a  tenant 

That  it  may  be  brought  also  in  the  tenuii  against  a  tenant  after 
the  term  for  life  or  years  has  expired  — that  privity  is  not  essential 
to  the  maintenance  of  the  action,  and  nothing  to  forbid  a  remainder* 
man  or  reversioner  after  the  purchase  by  him  of  a  particular  estate 
from  recovering  for  the  waste  done  before  —  that  the  right  to  dam* 
age  for  the  waste  done  does  not  depend  on  the  tenure* 

Upon  what  sound  principle  can  it  be  held,  that  because  the  rever* 
sioner  of  the  estate  after  the  waste  committed  has  alienated  her 
interest  (whether  to  the  partycommitting  the  waste  or  to  another  can 
make  no  difference),  she  is  to  be  precluded  from  a  recovery?  We 
know  of  none. 

If  the  plaintiff  here  held  that  the  reversionary  interest  in  the  prop* 
erty  at  the  time  the  alleged  waste  was  committed,  she  is  entitled  to 
recover  for  the  same,  and  her  alienation  of  the  property  subse- 
quently or  during  the  pendency  of  the  suit  for  damages  cannot 
operate  to  defeat  her  right  of  recovery. 

Judgment  reversed  and  new  trial  ordered. 


SUPRBMB  OOURT 


or 


MISSISSIFFL 


jAHBd  T.    StATB. 


The  fefBml  of  the  oonrt  to  poll  the  Jozy  U  emrfor  wht A >  jfmUgwmA  Wl  W 
rereraed.    (/Sm  n^to,  j».  497.) 

The  Jury  retamed  their  written  Yerdict  to  the  elerk,  daring  a  rwoeML  wiAsil 
conBent  of  the  {Mirties.  They  then  separated  for  half  an  honr^  dlKOHiBf 
the  verdict  with  many  meanwhile.  Being  recalled  by  the  coaii.  and  aik^d 
if  they  had  agreed,  they  anewered  that  they  had,  and  th^  then  handed  thu 
▼erdlct  to  the  court.    Hdd,  no  error. 

ACTION  on  tax  collector's  bond*  The  yerdict^  which  wu  for 
the  plain tiffy  was,  during  a  recess  of  the  ooart,  returned  to  the 
clerk,  without  the  consent  of  the  defendants.  The  jury  then 
separated  for  about  half  an  hour,  discussing  the  verdict  with  many 
meanwhile.  Being  then  recalled  by  order  of  the  court,  in  answer 
to  an  inquiry  by  the  court,  they  stated  that  they  had  agreed  upon 
a  verdict,  which  they  handed  to  the  court  A  motioii  for  a  new 
trial  was  overruled. 

r 

Tucker  &  Harper^  Martin  dt  Bates,  and  B.  F.  Owen,  for  plaintiff 
in  error. 

Cahpbell,  J*    [Omitting  a  question  on  the  marfti.]    Aivrdict 
is  the  unanimous  decision  made  by  a  jury,  and  reported  to  tht 
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eoart  Examining  the  jury  by  the  poll  is  the  only  recognized 
means  of  ascertaining  whether  they  were  unanimous  in  their  decis- 
ion, and  the  right  to  do  this  must  exist  It  is  aflSrmed  in  criminal 
cases,  and  is  equally  applicable  in  civil  cases.  In  no  other  way  can 
the  right  of  parties  to  the  concurrence  of  the  twelve  jurors  be  so 
effectually  secured  as  by  entitling  them  to  have  each  juror  to  answer 
the  question,  *^  Is  this  your  verdict  f^^  in  the  presence  of  the  court 
and  parties  and  counsel.  By  this  means  any  juror  who  had  been 
induced  in  the  jury-room  to  yield  assent  to  a  verdict,  against  his 
eonscientious  convictions,  may  have  opportunity  to  declare  his  dis- 
sent from  the  verdict  as  announced.  Parties  should  have  the  means 
to  protect  themselves  against  the  consequences  of  undue  influences 
of  any  sort,  which,  employed  in  the  privacy  of  the  jury-room,  may 
extort  unwilling  assent  to  u  given  result  by  some  of  the  jury.  Less 
evil  is  likely  to  result  from  upholding  the  right  to  have  the  jury 
examined  by  the  poll  than  from  denying  it.  The  modern  relaxation 
of  the  rules  as  to  what  irregularities  of  the  jury  will  vitiate  a  ver- 
dict makes  it  more  important  to  preserve  the  only  allowable  means 
of  ascertaining  if  the  verdict  as  announced  is  the  unanimous  decis- 
ion of  the  jury.  Fox  v.  Smithy  3  Cow.  23 ;  Jackson  v.  Hawks,  2 
Wend.  619;  Johnson  \.  Howe,  2  Oilm.  342;  Riggy.  Cook,  4  id.  336. 
The  separation  of  the  jury  in  this  case  did  not  vitiate  the  verdict* 
According  to  the  old  rule  it  would,  but  a  sounder  view  now  prevails. 
2  Gra.  &  Wat  on  New  Tr.  547. 

Judgment  reversed,  new  trial  granted,  and  cav^e  remanded. 

Hon  BT  TBB  Rbfobtkr.'  It  has  been  held  in  sereral  States  that  the  parties  hare  ths 
absohite  right  to  poll  the  jury  in  cItU  cases.  In  Fox  t.  Smithy  8  Cow.  S4,  the  court  said  : 
'  *  I  think  this  cannot  be  a  matter  of  mere  discretion .  It  has  been  the  uniform  practice  at 
ihe  Cbcoit,  as  far  as  I  hare  been  acquainted  with  it,  to  allow  the  jury  to  be  polled  whether 
the  Terdict  be  sealed,  as  here,  by  consent,  or  deliTered,  ore  tentM,  by  the  foreman.'*  In  this 
case  the  request  was  made  at  the  time  of  receiving  the  verdict.  In  JatkMfii  v.  fidtofcs,  t 
Wend.iaO,  the  court  say :  **  It  is  the  undoubted  right  of  a  party  to  poll  a  jury  on  their 
bringing  in  their  yerdict,  and  he  cannot  be  deprived  of  it,  but  by  his  express  assent.** 
These  cases  were  expressly  approved  in  Labor  v.  KopHiiy  4  N.  T.  SSO,  and  are  there  deemed 
to  have  overruled  the  idea  that  the  polling  is  discretionary  with  the  court,  as  implied  in 
Batkdv  V.  Sheldon,  7  Job  ns.  32.  The  same  doctrine  was  held  in  HtUMe  v.  Patienon,  1  Mo. 
3K!,  and  in  Jolinmn  v.  Htnor^  7  in.  313,  the  right  is  said  to  be  '* unquestionable;**  and  in 
Rigg  V.  CnolCf  9  Id.  888,  It  is  held  that  the  right  exists  whether  the  verdict  is  oral  or  sealed* 

In  Bomo  States  the  right  of  polling  the  jury  in  dvll  causes  is  discretionary  with  the  courL 
In Hartin  t.  Maoeriek^  1  McCord,  IM,  it  is  so  held,  the  court  saying :  ''  It  is  insisted,  how- 
eter,  that  a  party  has  a  right  to  the  expression  of  the  individual  opinion  of  every  juror. 
The  answer  is,  he  has  it  in  their  tacit  assent  to  the  verdict :  for  it  can  scarcely  be  believed 
that  any  one  would  so  far  forget  himself  and  the  laws  of  the  country  as  not  to  expose  any 
ndvepreaentatlon  of  their  verdict  agreed  on .  I  confess,  however,  I  have  less  objection  to 
the  thing  itaelf  than  to  the  purposes  to  which  it  might  and  probably  would  be  prostituted. 
It  might  be  used  as  a  means  of  torturing  a  weak  and  dependent  juror  into  a  disavowal  of 
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a  verdict  founded  on  reason  and  justice ;  and  it  would  be  mischieTous  in  the  ezftresM  to 
allow  it  In  cases  sounding  in  damages,  where  tho  verdicts  must  always  be  to  the  eSlKt  oc 
uompromise  rather  than  the  exerdae  of  individual  Judgment.  It  is  further  insisted  thst  it 
is  neoessaiy  as  a  means  to  guard  against  the  misconduct  of  the  Juiy .  But  an  ample  seca> 
rity,  I  think,  ia  to  be  found  in  the  exercise  of  the  discretion  of  the  court,  in  allowing  It 
where  there  were  well-founded  suspicions  of  misconduct.** 

Precisely  the  same  view  was  taken  in  Smith  v.  MiteheU^  6  Ga.  46S,  followed  In  fiicttoMd  ▼. 
Hathitrn ,  86  id.  886.  No  discussion  of  the  principle  was  had,  but  the  case  of  JMortia  v. 
Maverick  was  cited,  as  also  were  Ooin.  v.  Boby,  IZ  Pick.  486,  and  JiUIoiot*  case,  6  Oiesal. 
93^ .  Tho  question  was  not  exactly  pertinent,  for  the  Jury  had  finally  dispersed  beforo  the 
request  was  made,  and  It  Is  almost  universally  held  to  be  then  too  late.  The  same  wasbeld 
in  Landia  v.  Daytniu  Wrifpht  (Ohio),  6&0,  without  discussion,  the  court  saying,  "It  is  msie 
matter  of  practice  for  each  court  to  regulate  for  itself."  In  BUun  v.  PaU^  20  CaL  68,  the 
question  was  *'  whether  a  party  has  the  right  in  a  civil  action  to  poll  the  Jury  after  their  ver- 
diet  is  recorded. "  This  is  decided  In  the  negative,  and  the  court  observe  that  the  right  of 
polling  rests  in  discretion  ;  following  the  South  Carolina  and  other  cases  above  mentionsd. 

Except  in  Massachusetts,  Mataie,  and  South  Carolina,  we  believe  the  right  of  polling  Um 
Jury  in  criminal  cases  is  absolute.  Thus  In  Pettpler.  Perkittn,  1  Wend.  91,  a  verdktof 
guilty  in  the  absence  of  the  defendant  was  reversed,  the  court  saying  he  **Hbould  bavs 
been  present  on  receiving  the  verdict,  so  that  he  might  have  availed  himself  of  the  right  of 
polling  the  jury .  '*  Exactly  the  same  was  held  in  Nomaque  v.  People,  1  ID.  148,  and  it  wss 
held  that  the  prisoner  could  not  waive  his  right  to  be  present  and  poll  the  jury.  The  v«y 
same  was  held,  on  the  authority  of  PeopU  v.  PerMns^  in  State  v.  HughBt  2  Ala.  (N.  S.) 
104,  the  court  dtlng  also  2  Hale^s  P.  C.  S99.  This  wav  recognised  in  Brittar  r.  SUsU^M  Ak. 
(N.  S.)  131,  where  it  Is  said  that  the  only  reason  for  requiring  the  presence  of  the  piiso— r 
on  the  receiving  of  the  verdict  is  that  he  may  poll  the  jury.  So  again  in  SargoA  r.  Aote. 
11  Ohio,  472,  and  Temple  v.  CommonweailUii  14  Bush,  769 ;  s.  c,  28  Am.  Rep.  442. 

In  Stevxirt  v.  People^  28  Mich.  76,  the  court  said ;  "The  court  was  clearty  fai  error,  w 
think,  in  declining  to  allow  the  jury  to  be  polled . "  **  The  ground  of  the  refusal  wss  thst 
the  prisoner  had  consented  to  a  sealed  verdict ;  and  one  having  been  returned  aoooidln^, 
he  was  precluded  by  this  consent  from  the  inquiries  which  would  have  been  sdmfssibis 
otherwise.  But  why  this  should  predude  him  is  not  veiy  evident.  There  Is  certainly  nothing 
Xn  the  mere  fact  that  a  jur(H*'8  name  is  appended  to  a  written  conduskm,  which 
Jhe  possibility  that  the  conclusion  is  one  he  does  not  assent  to.  How  is  the 
to  know  that  this  is  really  the  verdict  of  all ;  that  all  have  personally  signed  it,  and  no  oas 
has  been  coerced,  cajoled  or  deceived  Into  assenting  to  that  which  his  judgment  does  not 
concur  in  ?  There  is  no  mode  of  trying  a  question  of  this  description,  except  by  takteg  the 
evidence  of  the  jurors  themselves  when  they  return  into  court  ;  the  case  cannot  sup  to 
await  the  result  of  a  suit  in  chancery  to  set  aside  the  verdict  for  fraud  or  oppression.  It  is  not 
claimed  by  the  prosecution,  as  we  understand  it,  that  the  jurors  are  so  f  ar  oonclnded  by  their 
signatures  that  no  questions  whatever  are  to  be  put  to  them  afterward,  bat  It  is  i 
that  the  prisoner  has  no  right  to  have  the  Inquiry  pushed  beyond  the  formal  questioa 
is  always  put  to  the  whole  jury  together,  whether  this  Is  the  verdict  of  all.  In  other  < 
It  Is  conceded  that  the  right  to  have  the  jury  polled  cannot  be  questioned ;  and  e3 
shows  that  notwithstanding  the  formal  response,  there  are  many  cases  in  which  Isdividasti 
refuse  to  assent  on  being  polled.  This  formal  response  Is  consequently  not  evidence  of  a 
very  conduslve  character,"  etc .  '  *  We  think  the  prisoner  has  the  same  right  to  have  the 
question  of  assent  put  to  each  Individual  juror  in  case  a  sealed  verdict  is  returned,  that  bs 
has  in  any  other." 

The  question  whether  the  jury  are  concluded  by  their  signing  a  sealed  verdict  tnm  attat" 
ward  dissenting  from  It  receives  light  from  the  decision  in  BfMft  v.  Sherwood^  6  JoliDa.M: 
6  Am.  Dec.  191.  In  that  case  ' '  the  trial  lasted  till  late  in  the  evenhig,  and  after  the  dtsigs 
of  the  judge,  the  parties  consented  shat  the  jury  might  seal  up  their  verdict .  Attbeopea- 
Ing  of  the  court,  on  the  next  day,  the  jury  appeared,  and  the  foreman  delivered  the  sealed 
verdict,  which  was  opened  and  read,  by  which  the  jury  found  for  the  plaintiff  for  llSOdaaf 
ages.  On  belni^  polled  nine  of  the  jurors  dissented  from  the  verdict ;  but  at  the  ssme  tios 
stated  that  they  did  agree  to  the  verdict  when  it  was  made,  and  so  Informed  the* 
before  they  separated .    Tlie  judge  d  Irected  the  venllct  to  \w  entered,  subject  to  the  < 
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loQ  of  tbe  oouxt^  on  the  queetioa  whether  the  same  ought  to  be  recorded .  '*  And  the  court 
held:  '*  The  jttiy,  when  they  came  to  the  bar  to  deliverin  their  verdict,  had  a  right  to  dia* 
tot  from  tbe  Terdict  to  which  they  had  previously  agreed.  Tiiere  is  no  verdict  of  any 
foree  but  a  publio  verdict,  given  openly  in  court ;  until  it  was  received  and  recorded  it  waa 
■0  TCnUct*  and  the  Jury  had  a  right  to  alter  it  ae  they  may  a  private  verdict.  The  previous 
agreement  that  the  jury  might  seal  up'  their  verdict  did  not  take  away  from  the  partiaa 
the  right  to  a  publio  verdict,  duly  delivered.  '* 

In  State  V.  TnunOt  Tt  N.  C.  496,  a  criminal  case,  the  court  say:  ^'The  right  of  tbe  judge 
to  poll  thtt  jury  is  Immemorial,  and  has  never  been  questioned  so  far  as  we  are  inf onued. 
We  can  see  no  good  reason  why  it  should  be  denied  to  the  defendant,  and  we  cannot  con- 
ceive of  a  case  in  which  any  harm  would  result  from  the  exercise  of  it  under  the  direction 
of  the  court,  and  experience  shows  that  notwithstanding  the  response  of  the  foreman  for 
the  joiy,  there  are  cases  in  which  individual  jurors  refuse  to  asscmt  on  being  polled.  How 
is  the  defendant  to  know  that  this  is  really  the  verdict  of  all,  and  that  no  one  has  been 
deceived  or  ooeroed  into  an  assent  to  that  which  his  Judgment  does  not  now  concur  inf 
Thers  is  no  mode  of  ascertaining  this  fact  except  by  the  evidence  of  the  jurors  themselves 
when  they  oome  into  court.  When  the  verdict  has  been  received  from  the  forenum  and 
entered,  it  is  the  duty  of  the  derk  to  cause  the  Jury  to  hearken  to  their  verdict  as  the  court 
bas  it  recorded,  and  to  read  it  to  them  and  say :  **  So  say  you  all."  At  this  time  any  juror 
can  retract  on  the  ground  of  consdentious  scruples,  mistake,  fraud,  or  otherwise,  and  his 
dinent  would  then  be  effectuaL  This  right  is  surely  one  of  the  beet  safeguards  for  tha 
protection  of  the  accused,  and  as  an  incident  to  juiy  trials  would  seem  to  be  a  oonstltu- 
tional  right  and  its  exercise  is  only  a  mode,  more  satisfactory  to  the  prisoner,  of  ascertain- 
ing the  faU  that  It  is  the  verdict  of  the  whole  Jury .  *' 

.  In  United  States  v.  PotteVt  6  McLean,  1S8,  there  was  a  sealed  verdict.  On  motion  of  tbe 
dcfendant^i  counsel  the  Jury  was  polled,  and  the  following  order  made,  which  shows  the 
proper  practice  In  such  cases:  *'And  the  jurors  aforesaid  being  each  separately  lnterro« 
gated  by  the  ooort  whether  the  foregoing  verdict  is  his  verdict  as  it  stands  recorded,  each 
for  hfanself  separately  answers  that  it  is."  Bishop,  in  CHm.  Proc.,  I  880,  citing  the  last 
case,  says:  **lf  the  Jury  have  brought  in  a  sealed  verdict  by  consent,  they  are  not  to  bo 
intemgated  thereon,  but  they  must  be  polled  if  this  be  demanded." 

The  right  of  polling  in  criminal  cases  was  held  to  rest  in  discretion,  in  State  v.  ARen^  1 
XcCord,  OM^  on  the  authority  of  ikfarttu  v.  Maverick^  without  any  consideration,  citations 
or  distinction  This  was  followed  In  Stats  v.  Wiue^  7  Kich.  L.  490.  but  ^  the  ground  was 
not  prnssfiil  by  counsel,"  and  the  case  was  decided  without  much  consideration.  In  Common^ 
veoHA  V.  BbiJU%  1^  Pick.  518,  the  same  is  held.  Bbaw,  C.  J.,  said :  ^'  It  is  a  question  of  some 
dKBculty.**  He  dlBtingnished  the  New  Toric  authoritiesas  civil  cases,  and  puts  the  decision 
entheground  that  itis  mere  matterof  practice  or  form,  and  the  practice  had  never  obtained 
in  that  State  in  either  civil  or  criminal  cases.  He  refers  to  Rttpps  v.  Barker,  4  Pick.  838,  as 
sntfsining  the  same  view,  saying  of  it :  *^The  verdict  having  been  drawn  up  and  put  Into 
form  at  the  bar,  and  a  question  being  made  whether  the  verdict  thus  reduced  to  form 
expressed  the  real  intent  and  meaning  of  all  the  jurors,  the  Judge  was  requested  to  poll 
the  jury,  which  was  not  complied  with.  Upon  this  and  other  grounds  a  new  trial  waa 
moved  kir."  In  regard  to  this  part  of  the  motion  the  court  say:  *'  When  the  Jury  have 
found  a  verdict  substantially  it  Is  read  to  them  In  form.  If  any  juror  does  not  agree  to  It 
when  so  read  he  may  express  his  dissent,  and  the  Jury  may  retire  and  revOTse  the  verdict. 
Bat  if,  when  asked  in  the  usual  manner  whether  they  agree  to  the  verdict,  they  all  answer 
lathe  affirmative,  It  will  be  sufficient  to  authorize  It  to  be  recorded."  This  case  was 
recognized  In  Com.  v.  TiMn,  125  Mass.  808;  s.  c,  28  Am.  Rep.  880,  222,  228. 

8o In  Feiiows* case,  5  Me.  888,  it  was  said :  "The  course  of  proceeding  on  the  part  of  the 
court  was  according  to  uniform  and  immemorial  usage  in  Massachusetts,  and  our  own 
jnctloe  since  our  separation  from  the  Commonwealth ;  and  we  perceive  no  reason  for 
i4i^i*gtwg  the  course^  though  a  different  one  may  have  been  in  use  In  other  States^  it  is  of  no 
consequenoe  whether  the  question  proposed  by  the  clerk  to  the  Jury,  as  to  their  affirma- 
tion of  their  verdict,  be  directed  to  them  Jointly  or  separately:  in  either  case  all  are 
oslled  on  by  way  of  Inquiry,  whether  In  open  court  they  consent  to  the  verdict  signed  or 
snnonnced  art  temu  by  their  foreman.  If  no  one  objects,  all  are  considered  by  their 
silence  asexpresslnj?  their  consent.^ 
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In  8mUh  T.  StaUt  09  Ga.  618;  b.  C,  S7  Am.  Bep.  808,  it  was  held  that  tlie  priMsar  had 
walvad  hia  right  to  poU  the  jury  by  conaenUng  at  night  that  the  Jury  mii^  dJqwna  after 
they  should  have  agreed,  and  that  the  foreman  might  hand  it  into  oonrt  the  nest  Bora- 
ing.    See  note,  27  Am.  Rep.  804. 

In  U,  S.  T.  Br<d0e»,  U.  S.  Cirouft  Court,  northern  district  of  Alahama,  Ootobar  tena, 
1879,  it  was  held  by  Baucx,  J. ,  in  an  oral  opinion,  that  where  a  defendant  In  a  crindasl 
case  agrees  to  a  sealed  verdict,  and  the  jury  deliver  their  rerdict  of  guilty  to  the  ctaric  sad 
then  separate,  the  defendant  has  no  right  to  lutve  the  jury  polled  when  thoverdiet  is  read, 
hia  right  being  waived.  See  10  Cent.  L.  J.  7  Defendant*a  counsel  cited  amoog  ether 
canes  which  have  been  hereinbefore  mentioned  Cook  v.  Stats,  80  Ala.  89|  as  opposed  to  the 
mttiig. 


Hakiltok  y.  Booth. 

(66  Miss.  811.) 
Mtumage  —  entp  raited  bg  w^fe  on  hu$band^§  knUL 

Although  a  wife  is  by  statute  entitled  to  the  fruits  of  her  own  labor*  jel  if  she 
expends  moneys  and  fnmishea  mules  in  the  cultivation  of  eropa  on  hod 
leased  by  her  husband,  and  mainly  worked  by  himself  and  his  two  nlDor 
sons,  the  crops  belong  to  him  and  are  subject  to  his  debts. 

REPLEVIN.    The  opinion  states  the  case.    The  plsLntill  hsd 
judgment  below. 

71  H.  Somervilhy  for  plaintiff  in  error. 
W.  B*  Helmy  for  defendant  in  error. 

Chalhebs,  J.  Certain  judgment  creditors  of  W.  A.  Booth  earned 
execution  to  be  levied  upon  the  cotton  in  controyeray,  as  his  prop- 
erty. Thereupon  his  wife  sued  out  her  writ  of  ropleyin,  claiming  it 
as  belonging  to  herself. 

It  seems  to  have  been  produced  under  the  following  circumstanoes: 
It  was  grown  upon  a  tract  of  land  leased  by  the  husband  from  a 
relative,  the  only  ront  charged  or  paid  consisting  of  ropairs  upon  the 
houses  and  fences.  It  was  produced  by  the  labor  of  the  husband, 
his  two  minor  sons,  and  a  laboror,  the  latter  of  whom  received  a 
part  of  the  crop  as  wages,  and  who  claims  no  interest  in  this  con* 
troversy.  The  mules  of  the  wife  were  worked  in  its  cultivation. 
Hei  monef  was  used  on  the  farm  until  June,  when  it  became  ex- 
hausted, after  which  supplies  wero  obtained  upon  mortgage  on 
the  crop,  executed  by  the  husband  in  his  own  name,  but  which  the 
parties  testify,  was  executed  by  him  as  agent  of   the  wife.     Both 
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hoBhand  and  wife  testify  that  it  was  considered  dnring  the  year  as 
the  wife's  crop,  and  that  she  employed  and  paid  some  day  laboren 
who  worked  for  a  few  days  in  its  caltivation. 

To  whom  does  the  cotton  belong  in  law  ?  We  mnst  regard  the 
husband,  under  the  proof,  as  being  the  owner  of  the  term  in  the 
land,  and  this,  we  think,  fixes  the  title  of  the  product 

Creditors  have  no  lien  upon  the  labor  or  skill  of  the  husband, 
And  no  means  of  compelling  him  to  work  for  them;  but  if  ho  does 
labor  and  prodaco  property,  it  become^  liable  to  his  debts,  unless 
exempt.  So,  also,  with  the  labor  of  bis  minor  sons.  As  father,  he 
may  claim  their  earnings,  or  emancipate  them,  as  he  pleases,  and  if 
he  adopts  the  latter  course,  creditors  cannot  complain,  because  they 
have  no  right  to  demand  that  the  children  of  their  debtor  shall  be 
compelled  to  work  for  their  benefit  But  if  the  father  does  not 
emancipate  them,  but  on  the  contrary  claims,  and  retains  their 
labor  for  himself,  the  fruits  of  it  will  belong  to  him,  and  hence 
will  be  liable  to  the  demands  of  his  creditors.  Upon  the  same 
principle  a  husband  may  devote  his  timo  and  skill  to  the  manage* 
ment  of  his  wife's  farm,  and  the  products  will  belong  wholly  to  the 
wife,  because  they  are  bnt  the  accretions  of  her  property,  and  he 
has  a  right  to  give  her  his  labor.  So,  also,  if  the  wife,  although  she 
is,  under  oar  statute,  entitled  to  the  fruits  of  her  own  labor,  devotes 
that  labor  to  the  cultivation  of  crops  on  her  husband's  land,  she  is 
simply  producing  property  for  him  which  will  be  subject  to  the 
attack  of  his  creditors.  If  she  suffers  her  money  or  her  work- 
animals  to  be  used,  she  becomes  to  that  extent  his  creditor,  and 
might,  under  some  circumstances,  be  entitled  to  rank  as  a  preferred 
creditor  in  a  court  of  equity,  but  she  cannot  thereby  affect  the  legal 
title  of  the  crop  produced. 

It  belongs  to  the  husband,  because  grown  on  his  land.  To  per- 
mit husband  and  wife  to  alter  this  manifest  legal  consequence,  by 
any  understanding  between  themselves  that  a  crop  prodnced  upon 
his  land  by  the  labor  of  himself  and  minor  sons  shall  be  considered 
as  her  property,  by  reason  of  the  use  of  her  mules  or  money,  would 
open  wide  the  door  to  frauds  upon  creditors.  Oaye  v.  Dauchy,  34 
N.  T.  293;  Kfuipp  v.  Smtlh,  27  id.  278;  Rush  v.  Vjughi,  55  Penn. 
St  437;  Natwndl  Bank  v  SpraguBy  20  N.  J.  Eq.  14;  Quidort  y. 
Pergeaux,  18  id.  473;  Pawhy  v.  Vogel,  42  Mo.  292;  Oltaden  ei  al.  r, 
Taylor,  16  Ohio  St  509. 

Judgment  reversed  and  cause  remanded. 


502  MISSISSIPPI, 
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PoBTBR  T.  Haley. 

Married  woman  "^caniritei  to  pag  ati&msi^0  ftm, 

A  married  woman  may  bind  her  iieparate  eatate  by  a  oontraet  foreoBupeaMtiw 
of  an  attorney  at  law  for  his  Bervicen  in  defending  her  interests  In  a  legal 
proceeding  in  reference  thereto  or  affecting  the  eame,  alihoagh  the  nnihUnf 
statates  do  not  expreiisly  anthorise  such  employment. 

ACTION  for  seryioes.     The  opinion  states  the  case.    The  plsintiiF 
had  jadgment  below. 

J,  A.  Brown,  for  plaintiff  in  error.  A  married  woman  can 
charge  her  separate  estate,  held  nnder  the  statute,  only  in  the  manner 
and  for  the  purposes  specified  in  the  statute.  The  power  to  chaige 
an  attorney's  fee  on  her  separate  property  is  not  given  in  the  act, 
nor  can  it  be  implied  from  any  power  or  powers  conferred  therebj. 
These  enabling  statutes,  in  derogation  of  the  common  law,  must  be 
strictly  construed.  Edwards  y.  Stevens,  3  Allen,  315;  Brookings 
V.  White,  49  Me.  481;  Eckert  v.  Router,  33  N.  J.  268;  Perkins  t. 
Perkins,  62  Barb.  531 ;  Davis  v.  Burnham,  27  Vt  567;  Snyder  t. 
Webb,  3  Cal.  87;  Drais  v.  Hogan,  50  id.  128;  Whipple  v.  Giles,  » 
N.  n.  139;  Hardin  v.  Pelan,  41  Miss.  114.  And  in  Wilson  v.  Burr, 
25  Wend.  38G,  it  is  decided  that  the  statute  enabling  the  wife  to  lOt 
does  not  authorize  her  to  contract  the  debt  for  the  attorney's  feei 

IL  B.  Mayes,  for  defendants  in  error. 

SiMRALL,  C.  J.  Haley  &  Stone  rendered  the  seryioes  as  aoliciton* 
in  tlie  defense  of  a  suit  in  chancery,  brought  against  Mrs.  Porter 
and  her  husband,  involying  her  right  to  real  estate  claimed  by  her 
as  separate  property. 

So  that  the  question,  in  the  abstract,  is  whether  a  married  woman 
(who  owns  separate  estate,  as  is  agreed)  can  contract  to  pay  a 
Bolicitor  compensation  for  the  defense  of  a  suit  bronght  to  affeet 
her  rights  to  separate  real  estate. 

There  can  be  no  doubt  that  if  property  is  settled  to  her  separate 
use,  so  as  to  constitute  her  the  beneficial  owner  of  an  equitable 
estate,  she  could  charge  that  estate  with  such  liability,  enforceable 
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against  it  in  a  court  of  equity.  But  it  is  argued  that  the  property 
attempted  to  be  subjected  in  this  suit  was  a  statutory,  legal  estate, 
and  that  the  power  of  Mrs.  Porter  over  it,  and  her  capacity  to  bind 
it,  was  governed  altogether  by  the  statute  —  that  we  must  look 
alone  to  it  for  her  authority  to  make  the  contract.  The  premise  is 
undoubtedlv  correct. 

The  statute,  section  1778  of  the  Code  of  1871,  continues  to  a 
woman,  after  marriage,  every  species  and  description  of  property 
owned  at  the  time  of  the  marriage,  as  her  separate  estate.  So 
also,  acquisitions  after  marriage,  including  the  fruits  of  her  per- 
sonal service.  And  money  recovered  for  damages  to  her  person 
shall  constitute  personal  estate.  By  section  1779,  the  rents,  issues, 
and  income  of  the  separate  estate  shall  accrue  and  inure  to  the 
wife,  and  shall  not  be  taken  for  the  husband's  debts.  Section  1780 
allows  the  wife  to  rent  her  land,  make  contracts  for  the  use  thereof^ 
loan  her  money,  take  securities  therefor  in  her  own  name,  and  em* 
ploy  it  in  trade  or  business. 

It  would  be  vain  and  nugatory  to  confer  these  large  property  in- 
terests and  rights  on  married  women,  and  deny  them  free  access 
to  the  courts  for  their  assertion  and  defense.  If  a  wife  may  take 
to  herself  damages  recovered  for  a  personal  injury,  the  law  does 
not  intend  that  her  property  may  be  despoiled,  and  no  compensa- 
tion enforced  against  the  wrong-doer.  If  she  is  disseized  of  her 
lands,  may  she  not  employ  the  usual  and  necessary  aids  allowed 
other  land-owners  to  regain  possession,  and  recover  damages  equiva- 
lent to  the  rents  and  profits  of  which  she  has  been  deprived  ? 

It  is  admitted  that  express  authority  is  not  given  by  statute  to 
employ  counsel  and  engage  to  pay  fees,  but  she  may  sue,  alone  or 
jointly  with  her  husband,  "for  the  recovery  of  her  property  or 
rights ;"  and  she  may  be  sued  ''on  all  contracts,  or  other  matters, 
for  which  her  individual  property  is  liable."  Code  1871,  §1783. 
She  may  execute  a  bond  necessary  in  any  proceeding,  either  at  law 
or  in  equity,  to  establish  or  enforce  her  nghts,  and  the  same  shall 
be  binding,  etc.  Code  1871,  §  1781.  She  may  contract  for  work 
and  labor  for  tho  use  and  benefit  or  improvement  of  her  separate 
estate.     Code  1871,  §  1780. 

This  legislation  implies  that  the  courts  shall  be  open  to  the  wife 
to  sue  both  for  the  recovery  of  her  property  or  **  rights.**  The 
principal  power  carries  with  it  all  incidents  necessary  to  its  efficiency. 
So  she  may  be  sued  on  her  contracts,  and  other  matters ;  the  power 
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to  defend  a  suit  is  necesflarily  implied.  It  would  be  folly  to  saj 
that  she  could  not  consult  and  employ  counsel,  if  that  were  usual, 
proper,  and  necessary. 

Since  she  may  be  impleaded  in  the  courts  in  matters  affecting 
her  separate  estate,  she  must  be  esteemed  competent  to  ayail  of  all 
tlie  aids  and  facilities  open  to  suitors  generally.  If  she  may  loan 
her  money  and  take  securities  therefor,  without  further  proYision 
of  law,  she  could  sue  on  the  note  or  bond,  or  foreclose  the  morU 
gage,  and  could  engage  an  attorney,  and  contract  to  pay  for  that 
service.  By  express  statute,  she  may  make  any  bond  incident  to 
judicial  proceedings. 

It  was  held  in  New  York,  in  Frecldng  v.  RcUand,  53  N.  Y.  422- 
425,  that  under  a  statute  allowing  a  married  woman  to  carry  on  any 
trade  or  business,  etc.,  the  power  to  make  contracts  relating  to  ho* 
business  was  incidental  to  her  power  of  conducting  it  Adanm  t. 
Honness,  62  Barb.  326;  Chapman  y.  FosleTf  6  Allen,  136. 

We  have  been  referred,  by  counsel  for  the  appellant^  to  seTeial 

cases  supposed  to  sustain  his  view.     Ihitnam  v.  Tennyson,  50  Ind. 

459,  illustrates  the  class.    There,  the  effort  was  to  hold  the  wife 

bound  for  attorney's  fees  to  prosecute  a  suit  for  divorce.    Such  a 

contract  fell  under  the  common-law  rule,  and  was  not  affected  by 

the  statute.    It  had  no  relation  to  the  separate  estate  or  property 

interests  of  the  wife. 

Judgment  afimud. 


FosTBB  y.  Metts. 

Bailmeni — ear  tier  of  maiU — liability  for  money  ttoUn  flrmm 

One  who  contractB  to  carry  the  mails  for  the  goveroment  is  neither  a 
carrier  Dor  a  private  carrier,  and  is  not  liable  to  the  owner  for  moiMy  stoka 
from  the  mails  by  his  sobordinates ;  and  his  promlsflofy  note  gjirma  then- 
lor  is  without  oonsideration  and  creates  no  liability  aa  between  the  parties. 

ACTION  on  a  promissory  note  executed  by  the  defendants'  con- 
tractors for  carrying  the  United  States  mails,  to  the  plain tifl. 
for  his  money  stolen  from  the  mail  by  the  defendants'  employee. 
The  defendants  at  first  refused  to  recognise  any  liability,  bat  on 
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the  plidntiff's  agreeing  to  wait  a  few  months  for  payment,  exeoated 
the  note  in  suit    The  defendants  had  judgment  below  on  demurrer. 

£.  O.  Sines,  for  plaintiff  in  error.  The  defendants  have  made 
themselves  liable  by  giving  their  note.  Town  of  Liganier  v. 
Ackerman,4S  Ind.  552;  s.  c.,15  Am.  Rep.  323;  Chitty  on  Oont  43, 
44;  Story  on  Gont.  440. 

As  the  mail-rider  was  their  agent,  and  such  employment  afforded 
the  opportunity  of  committing  the  injury,  they  are  liable.  New 
Orleans,  Jackson  S  Chreat  Northern  R.  B.  Go.  v.  AUbntton,  38  Missi 
242. 

Nugent  A  Mc  WiUie,  for  defendants  in  error. 

Caxpbbll,  J.  The  post-office  department  is  a  branch  of  the 
government,  instituted  for  public  convenience.  The  government 
of  the  United  States  has  undertaken  the  business  of  conducting 
the  transmission  and  distribution  and  delivery  of  all  mail-matter. 
The  government  is  the  carrier  of  the  mails.  It  carries  them  by 
the  aid  of  agents  it  contracts  with  for  this  seririce.  Contractors 
for  carrying  the  mail  are  the  agents  of  the  government  in  the  busi- 
ness undertaken  by  them.  The  sender  of  mail-matter  has  no  con- 
tract with  the  carrier  of  the  mail-bags,  and  does  not  commit  his 
mail-matter  to  him,  but  to  the  government,  which  has  undertaken 
to  receive,  carry,  and  deliver  it  The  contractor  for  carrying  the 
mail  is  neither  a  common  carrier  nor  a  private  carrier.  He  does 
not  carry  for  individuals,  nor  receive  any  compensation  from  them. 
He  has  no  knowledge  of  the  mail-matter  he  carries,  and  no  control 
over  it,  except  to  obey  the  instructions  of  the  post-office  depart* 
ment  Letters  and  packets  are  inclosed  in  government  mail-bags, 
secured  by  locks  provided  by  the  government,  and  at  all  times  sub- 
ject to  the  supervision  and  control  of  the  officers  and  agents  of  the 
government  in  the  post-office  department,  who  may  open  the 
mail-bags  and  inspect  the  mail-matter  they  contain  at  will.  Con- 
tractors for  carrying  the  mail  are  instruments  of  government 
whereby  it  performs  the  function  of  transmitting  mail-matter  from 
place  to  place  in  the  execution  of  this  part  of  its  business. 

Postmasters  are  necessary  agents  for  the  performance  of  the 
business  of  the  post-office  department,  and  those  who  carry  the 
mail  from  place  to  place  are  equally  necessary,  and  engaged  in  the 
business  of  the  government. 
Vol,  XXX  — 64 


S06  MISSISSIPPI, 


Foster  v.  Metta. 


•  A  rider  or  driver  employed  by  the  contractor  for  carrying  the 
mails  is  an  assistant  about  the  basiness  of  the  goTernment 
Although  employed  and  paid,  and  liable  to  be  discharged  at  pleas- 
ure by  the  contractor,  the  rider  or  driver  is  not  engaged  in  the 
private  service  of  the  contractor,  but  is  employed  in  the  public 
service.     U.  S.  v.  Belew,  2  Brocken.  280. 

A  carrier  of  the  mail  is  required  by  law  to  be  of  a  certain  age,  ta 
take  a  prescribed  oath,  is  exempted  from  militia  and  jury  servioe, 
and  is  liable  to  certain  penalties  for  violations  of  duty,  as  well  as 
subject  to  be  discharged  from  service  by  any  postmaster  in  a  cer- 
tain contingency.  He  is  a  subordinate  agent  of  the  government^ 
whose  employment  is  contemplated  and  provided  for  by  the  gov- 
ernment in  contracting  to  have  the  mail  earned.  Id. 

Contractoi*s  for  carrying  the  mail  are  responsible  for  their  own 
misfeasances,  but  not  for  those  of  their  assistants.  The  aasiBtautB 
must  answer  for  themselves.  The  only  security  for  the  safe  trans- 
mission of  packages  by  mail  is  the  safeguards  thrown  around  it  by 
the  regulations  of  the  government,  which  announce  that  all  valu- 
ables sent  by  mail  shall  be  at  the  risk  of  the  owner.  All  that  the 
government  promises  in  case  of  loss  of  money  or  other  valuables 
from  the  mail  is  to  endeavor  to  recover  it  and  to  punish  the 
offender. 

The  duty  of  contractors  to  carry  the  mail  is  to  carry  it  from 
place  to  place,  subject  to  the  regulations  of  the  post-offioe  officials. 
Their  obligation  is  to  the  government.  They  and  their  assistants 
are  agents  of  the  government,  and  subject  to  the  rale  of  law 
applicable  in  such  cases.  Story  on  Agency,  §§  313,  319  fi,321; 
Shearm.  &  Redf.  on  Neg.,  §  177. 

It  is  well  settled  that  postmasters  are  not  liable  for  losses 
occasioned  by  the  sub-agents,  clerks  and  servants  employed  under 
them,  unless  they  are  guilty  of  negligence  in  not  selecting  persons 
of  suitable  skill,  or  in  not  exercising  a  reasonable  superintendence 
and  vigilance  over  their  conduct.  Story  on  Agency,  §  319  a;  Sfcoiy 
on  Bail.,  §  463;  Wilson  v.  Peverly,  1  Am.  Lead.  Cas.  785;  SdkrmferJ, 
Lynchy  8  Watts,  453;  Wiggins  v,  Hathaway ^  6  Barb.  638;  Keenan 
V.  Souihworih,  110  Mass.  474;  s.  c,  14  Am.  Bep.  613;  Wharton 
Neg.,  §  292;  Shearm.  &  Redf.  on  Neg.,  §  180. 

As  remarked  before,  carrying  the  mail  is  just  as  necessary,  and 
as  much  part  of  tlie  business  of  the  government  as  the  aervioe  ren« 
dered  at  the  offices  by  postmasters;  and   those  employed  abont 
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canying  the  mail  arc  as  much  the  agents  of  the  goyernment  as  are 
postmasters  and  their  clerks  and  assistants.  The  true  test  of  the 
character  of  a  person  is,  not  who  appoints  or  pays  or  may  dismiss 
him,  but  whether  or  not  he  is  about  a  public  employment  or 
aprirate  serrice.  1  Am.  Lead.  Oas.  621;  Story  on  Agency,  §  31^ 
ei  seq. 

la  Conwdl  v.  VoorheeSy  13  Ohio,  523,  and  Hutchins  v.  Brackeit, 
2  Fost  252,  it  was  decided  that  contractors  for  carrying  the  mail 
are  not  responsible  to  the  owner  of  a  letter  containing  money  trans- 
mitted by  mail  and  lost  by  the  carelessness  of  the  agent  of  the 
contractors  carrying  the  mail.  The  rules  applicable  to  agents  of 
the  public  were  applied.  And  although  the  doctrine  of  these  casea 
13  criticised  in  Shearm.  &  Redf.  on  Neg.,  §  180,  and  has  been  dis- 
puted in  Sawyer  v.  Carsef  17  Oratt  230,  we  adopt  it  as  the  better 
view. 

In  this  case  the  money  was  stolen  by  the  mail-carrier.  As  Uy 
thaty  he  certainly  was  not  the  agent  of  the  contractors  for  whom 
he  was  riding,  and  if  they  were  liable  for  his  acts  within  the  scope- 
of  his  employment,  they  were  not  liable  for  his  willful  wrongs  and 
crimes.  McCoy  t.  McKowen,  26  Miss.  487;  Neta  Orleans,  Jackson 
Jt  Greed  Northern  R.  R,  Co.  v.  Harrison,  48  id.  112;  Foster  v. 
Essex  Bank,  17  Mass.  479;  Wiggins  v.  Hatliaway,  6  Barb.  632; 
Story  on  Agency,  §  309. 

As  the  defendants  in  error  were  not  liable  for  the  money  ^'ex-^ 
tracted"  from  the  mail  by  the  carrier,  they  did  not  make  them- 
aelres  liable  by  giving  their  promissory  note  for  it.  It  is  without 
consideration*  The  compromise  of  doubtful  rights  is  a  sufficient 
consideration  for  a  promise  to  pay  money,  but  compromise  implies 
mntnal  concession.  Here  there  was  none  on  the  part  of  the  payee 
of  the  note.  His  forbearance  to  sue  for  what  he  could  not  recover 
at  law  or  in  equity  was  not  a  sufficient  consideration  for  the  note. 
Newell  y.  Fisf^er,  11  Sm.  &  M.  431;  Sullivan  y.  Collins,  18  Iowa» 
228;  Palfrey  v.  Railroad  Co.,  4  Allen.  55;  Allen  v.  Prater,  35  Ala 
169;  Edwards  r.  Bauah,  11  M.  &  W.  641 ;  Longridge  r.  Dorville,  Ik 
B.  &  Aid.  117;  1  Pars,  on  Cont  440;  Smith  on  Oont  157;  1  Add. 
on  Cont  28,  g  14;  1  Hill  on  Cont  266,  §  20. 

Judgtnent  affirmed. 


^  MISSISSIPPI, 
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Jones  v.  Loyino. 

(a  Mlaa.  100.) 
€lgleer — of  munieipal  corporation  —  per$onal  liabUUg  of^  for  pammff^  0f  #rif- 

When  the  officen  of  a  municipal  corporation  are  rested  with  l^giabUve 
powers,  tliey  are  exempt  from  personal  llabilitj  for  the  mistaken  nee  of  siieh 
powers  if  within  their  authority,  and  if  thej  exceed  their  powers*  thair  ads 
are  void  and  consequently  do  not  impose  personal  liability. 

ACTION  for  damages.    The  opinion  states  the  case.     The  de* 
fendants  had  jadgment  on  demurrer  below. 

L.  0.  Bridewell,  for  plaintiff  in  error.  1.  The  power  exercised 
by  the  aldermen  in  passing  the  ordinance  complained  of  was  nn- 
lawf  uly  and  not  within  the  scope  of  their  authority  under  the  charter 
of  the  townf  and  therefore  the  corporation  was  in  nowise  responsi- 
ble for  snch^  ordinance.  The  aldermen  alone,  as  private  citisenSp 
are  amenable  to  any  one  injured  by  their  unauthorized  act.  ETeiy 
such  body  as  the  aldermen  of  this  town,  haying  authority  specially 
defined,  act  at  their  peril;  and  if  they  exceed  the  scope  of  their 
authority,  they  make  themselves  trespassers.  2  Hill,  on  Tort^,  § 
5,  Blood  V.  Sayer,  17  Vt.  609;  Cable  v.  Cooper,  15  Johns.  157; 
Smith  V.  Shawy  12  id.  257.  Corporations  must  legislate  withm  the 
«cope  of  the  authority  granted  them,  or  the  legislation  will  be  Toid. 
1  Dill,  on  Man.  Corp.,  §  55,  and  notes  thereto.  Aldermen  of  the 
town  are  quasi  civil  officers  of  government,  and  as  such  are  lisbb 
for  any  oppression,  or  any  abuse  of  trust;  and  if  injury  arises  theie* 
from,  an  action  is  maintainable.  Cantine  r.  Clark,  41  Barb.  629; 
Eenly  v.  Mayor,  etc.,  5  Bing.  107;  Beady  v.  Mayor,  etc.,  6  Ala. 327. 

2.  The  passage  of  this  ordinance  by  the  aldermen,  without  the 
participation,  and  against  the  protest  of  the  mayor,  and  witbeat 
authority  of  the  charter,  h  prima  fade  evidence  of  malioe,  afrrad 
on  the  rights  of  the  mayor,  and  a  gross  abuse  of  office.  The  Cbm- 
monweaUh  v.  Bodes,  6  B.  Monr.  171.  The  malice  in  such  casei, 
intended  by  law,  does  not  necessarily  mean  actual  malice,  but  msj 
be  inferred  from  a  gross  abuse  of  charter  powers.  2  Hill,  on  T<^ 
ch.  28,  §  12.  Officers  of  municipal  corporations  are  liable  for  tortii 
1  Dill,  oil  Mnn.  Corp.,  P  17C;  Osgood  v.  Blake,  1  Foet  550;  Parrjf 
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T.  Bus8^  15  N.  n.  222.  Officers  of  a  corporation  passing  an  onli^ 
nance  not  irithin  the  scope  of  their  powers  can  be  sued  for  acts 
done  nnder  it  1  DilL  on  Man.  Corp.,  §  353.  And  the  good  faith  of 
officers  in  passing  such  ordinance  may  be  inquired  into.  3ktt9  T*. 
Cifunnnaii  Gas  Co.,  18  Ohio  St.  262. 

Brnij,  King,  Jr.^  for  defendants  in  error. 

CHALXSBSy  J.  The  plaintiff^  late  mayor  of  the  town  of  Bean-- 
regard,  brings  this  snit  against  the  defendants,  late  aldermen  of 
said  town,  to  recover  from  them,  indiyidually,  damages  alleged  to 
have  been  sustained  by  him  from  the  passage  by  them  of  an  ordi* 
nanoe  which,  as  he  alleges,  '^  unlawfully  and  maliciously  deprived 
him  of  his  legal  rights,  fees,  privileges,  and  emoluments,  and  of 
his  officd  of  mayor  as  aforesaid." 

It  is  impossible  to  perceive  upon  what  theory  such  a  suit  can  be 
maintained.  If  the  ordinance  was  within  the  authority  of  tha 
board,  certainly  the  individual  members  of  it  cannot  be  made  per* 
aonally  liable  for  a  mistaken  exercise  of  their  powers;  nor  is  it  pos- 
sible in  such  a  case  to  inquire  into  the  motives  which  prompted 
their  action.  By  the  third  section  of  the  charter  of  the  town,  the 
board  are  constituted  u  legislative  body,  and  given  power  '^  to  make 
all  needful  laws  and  ordinances  for  the  good  government  of  said 
town  audits  inhabitants.'' 

It  certainly  cannot  be  argued  that  the  motives  of  the  individ* 
nal  members  of  a  legislative  assembly,  in  voting  for  a  particular 
law,  can  be  inquired  into,  and  its  supporters  be  made  personally 
liable,  upon  an  allegation  that  they  acted  maliciously  toward  the 
person  aggrieved  by  the  passage  of  the  law.  Whenever  the  officers 
of  a  nunicipal  corporation  are  vested  with  legislative  powers,  they 
hold  and  exercise  them  for  tho  public  good,  and  are  clothed  with 
all  the  immunities  of  government,  and  are  exempt  from  all  liability 
for  their  mistaken  use.  1  Am.  Lead.  Oas.,  marg.  p.  653;  County 
Oomrs,  V.  Duckeiy  20  Md.  469;  Borough  of  Freeport  v.  Marks,  59* 
Penn.  St  253. 

I^  on  the  contrary,  tho  aldermen  of  the  town  of  Beauregard  ex* 
eeeded  the  measure  of  their  authority  in  passing  the  ordinance  in 
qnestion,  it  was  a  mere  irutum  fulmen,  and  could  not  for  one 
moment  have  deprived  the  plaintiff  of  any  of  the  privileges,  emolu- 
ments, or  fees  of  his  office.     If  he  chose  voluntarily  to  yield  obedi- 
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to  take  away  a  right  to  Qiake  that  defense,  alreadj  vested.  Very 
recently  the  Supreme  Court  of  Tennessee,  in  Woodlie  v.  Tawlea  and 
Wife,  reported  in  Memphis  Law  Journal  of  January,  1878,  matarelv 
considered  the  effect  of  the  statute  of  that  State,  reviewing  the  ante- 
cedent cases.  On  the  one  side  the  proposition  wa|  expressed  on  the 
court  that  the  expiration  of  the  statutory  time  extinguished  the 
debt,  and  that  a  subsequent  promise  was  a  new  cause  of  action, 
which  must  be  counted  on  in  the  declaration.  On  the  other  side  it 
was  contended  that  the  new  promise  was  but  a  waiver  of  the  stat- 
ute, and  that  the  action  should  be  brought  on  the  original  contract. 

The  reasoning  of  the  court,  grounded  on  the  adjudications  in 
that  State,  was  that  the  statute  did  not  touch  the  right,  but  opemted 
on  the  remedy.  The  conclusion  is  thus  stated :  '^  The  eJtect  [of 
the  new  promise]  is  to  restore  the  remedy  upon  the  original  debt, 
and  that  this  original  debt  is  the  foundation  of  the  action,  and 
the  basis  of  the  judgment. '' 

We   are  of  opinion,   therefore,  that   the  statute  of  Tennessee, 

set  up  in  the  plea,  operated  alone  on  the  remedy,  and  did  not  have 

the  effect  claimed  for  it  in  the  plea,  of  extinguishing  the  right 

[Omitting  minor  questions.] 

JudgmetU  affirmed. 


Gary  v.  Jacobsok. 

(66M]M.S0i.) 

8tde  — 10^  can  obfeet  to  fraud  in. 

In  an  action  for  the  price  of  goods  sold  and  deUyered,  the  defendaal 
avoid  paTment  on  the  ground  that  the  sale  was  in  fraud  of  the  sellei^scvedif 
ors.  (See  note,  p,  617.) 

ACTION  on  a  check  or  draft.     The  opinion  states   the  fiieta 
The  defendant  had  judgment  below. 

W.  H.  Hardy,  for  plaintiffs  in  error. 

Chalmers,  J.  The  instrument  sued  on  was  executed  in  part 
payment  of  a  stock  of  goods  sold  by  one  Garter  to  the  defendant, 
Jacobson.  It  was  by  Carter  transferred  to  plaiutiffs.  Some  proob 
haying  been  made  tending  to  show  that  the  sale  by  Carter  to  Jaoob- 
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son  was  made  with  the  connivance  of  Jacobson,  with  intent  to 
hinder,  delay  and  defraud  the  creditors  of  Garter^  and  that  plaint- 
iffs knew,  or  had  cause  to  suspect  this^  at  and  before  the  time  when 
they  receiTed  the  paper,  the  court  below  instructed  the  jury  that 
if  they  believed  that  the  sale  was  made  with  such  intent,  and  that 
plaintiffs  knew,  or  had  reason  to  Wieve,  it  before  the  paper  was 
assigned  to  them,  no  recovery  could  be  had  upon  it  Is  this  a  cor- 
rect ennnciation  of  the  law  ?  Can  the  purchaser  of  property  which 
has  been  sold  to  defeat  the  creditors  of  the  seller  resist  payment  of 
the  price,  on  the  ground  of  the  illegality  of  the  transaction,  where  he 
is  in  the  undisturbed  possession  of  the  property  sold  ?  The  question 
is  of  first  impression  here,  but  has  been  much  discussed  elsewhere. 
It  is  answered  in  the  affirmative  by  the  courts  of  last  resort  in  New 
York,  Kentucky,  Alabama,  South  Carolina,  North  Carolina,  and 
New  Jersey,  and  this  view  is  adopted  in  Bump  on  Fraudulent  Con- 
veyances. Nellis  V.  Clarke,  4  Hill,  434;  s.  c,  20  Wend.  24;  Norris  v. 
Norris,  9  Dana,  317;  Walton  v.  Bonham,  24  Ala,  613;  Harvin  v. 
Weeks^  11  Rich.  601;  Powell  v.  Inman,  8  Jones,  436  ;  Church  v. 
Muir,  33  N.  J.  318. 

It  is  admitted  by  these  authorities  that  the  statutes  of  13th  and 
27th  Elizabeth,  as  well  as  the  American  statutes  of  frauds  and 
peijnries,  declare  conveyances  in  fraud  of  creditors  void  only  as 
against  creditors  of  the  grantor,  but  they  contend  that  the  implied 
validity  of  them,  thus  recognized,  or  rather  not  negatived,  as  be- 
tween the  parties,  applies  only  to  executed,  and  not  to  executory  con- 
tracts. They  insist  that  behind  these  statutes  stands  the  common 
law,  which  ever  placed  the  stamp  of  illegality  and  invalidity  upon 
such  dealings.  They  assert  that  by  the  common  law  such  contracts 
were  void  as  to  everybody,  and  that  the  only  effect  of  the  statutes 
was  to  declare,  that  as  to  executed  conveyances,  they  should  be 
good  between  the  parties,  leaving  them  void  so  far  as  they  were 
executory,  both  as  to  creditors  and  as  to  the  parties  themselves. 
Hence,  whether  the  parties  to  such  conveyances  call  upon  them  to 
render  an  executed,  or  to  enforce  an  executory,  contract,  these 
courts  apply  alike  to  either  demand  the  maxims  ex  turpi  causa  nulla 
actio  oritur^  Andi7ipari  delicto  potior  est  conditio  de/endent is.  They 
permit  either  party  to  set  up  the  fraud,  and  when  it  has  been  estab- 
lished, they  deny  to  either  any  relief. 

We  are  unable  to  concur  in  this  view.  It  is  by  no  means  certain 
that,  by  the  common  law,  conveyances  in  fraud   of  creditors  were 
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held  void  between  the  parties,  and  that  it  was  only  bj  yiiiot 
of  the  statutes  that  their  invalidity  was  limited  to  the  creditors  of 
the  grantors. 

Though  it  seems  to  have  been  so  regarded  in  Twynet^  caae,  and  in 
Upton  V.  Basset,  Gro.  Eliz.  445,  it  was  denied  by  Lord  Mavbfibld, 
Cadogan  v.  Xennett, Oow^.  434,  by  Chief  Justice  Marshaxl^  HiamA' 
ion  V.  Russell,  1  Cranch,  316,  and  by  Chancellor  Ebkt,  Siurievant 
V.  Ballard,  9  Johns.  339.  These  eminent  jurists  were  of  opinion 
that  the  English  statutes  of  frauds  were  simply  declaratory  of 
the  common  law.  Dating  back,  as  the  earliest  of  these  statutes  do^ 
to  3  Henry  VII,  and  50  Edward  III,  before  which  periods  there 
are  few  reported  cases,  the  point  is  necessarily  involved  in  mnch 
obscurity.  It  is  not  perceived  how  a  settlement  of  it  is  material  to 
the  question  at  issue.  Whatever  view  the  commonlaw  may  have  taken 
of  covinous  conveyances,  the  statute  law  of  England  for  more  than 
300  years,  and  of  America  since  the  origin  of  our  jarisprudenoe,hss 
declared  that  they  shall  be  deemed  void  only  against  those  whom 
they  are  calculated  to  injure,  to  wit,  the  creditors  of  the  grantor. 

That  this  applies  both  to  executed  and  executory  contracts  seenu 
apparent  from  the  language  of  the  statutes.  Not  only  are  ''gifti, 
grants,  and  conveyances  of  lands,  or  of  goods  and  chattels,"  which 
are  executed  contracts,  embraced  both  by  the  English  and  American 
statutes,  but  also  ^'  bonds,  suits,  judgments,  and  executioD8,'> 
which  are  things  executory  in  their  nature.  Code.  1871,  §  2893. 
As  to  all  of  these,  it  is  declared  that,  when  entered  into  for  the  pa^ 
pose  of  defrauding  creditors,  they  shall  be  void  ^  only  as  against 
the  person  or  persons,  his,  her,  or  tneir  heirs,  successors,  adminis- 
trators, or  assigns,  and  every  of  them,  whose  debts,  suits,  demands, 
estates,  or  interests,  by  such  guileful  and  covinous  devices  and 
practices  aforesaid,  shall  or  might  be  in  any  wise  disturbed,  hin- 
dered, delayed,  or  defrauded. " 

What  sound  principle  demands  that  the  fraudulent  vendee  shall 
be  allowed  to  remain  in  possession  of  the  property  conveyed,  and 
refuse  to  pay  the  price  agreed  on  ?  The  transaction  is  harmfnl 
only  to  the  creditors  of  the  vendor.  If  they  do  not  complain— if 
they  acquiesce — why  should  he  be  permitted  to  escape  payment  of 
his  ill-gotten  gains  ?  There  is  a  manifest  distinction  between  con- 
veyances in  fraud  of  creditors,  and  offenses  against  the  penal  law. 
By  one  the  body  politic,  the  sovereign  Commonwealth,  is  wrorgcd ; 
by  the  other,  those  only  who  have  an  interest  in  undoing  the  fraad, 
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and  this  number  is  limited  in  our  State  to  pre-existing  creditors. 
As  to  them  the  transaction  is  roid^  or  ruther,  voidable  at  their  eleo* 
tion.     As  to  all  others  it  is  valid  and  obligatory. 

Even  where  parties  have  been  mutually  engaged  in  dealings 
clearly  illegal  and  prohibited  by  law,  but  which  have  ceased,  it  has 
been  twice  held  in  this  court,  after  full  argument  and  careful  review 
of  the  authorities,  that  the  one  who  had  reaped  the  profits  might 
be  compelled  to  a  settlement  by  his  coparticipant.  Qittiam  v 
Brown,  43  Miss.  641 ;   Walker  v.  Jeffries^  45  id.  160. 

The  views  announced  above  are  sustained  in  well-considered 
opinions  by  the  courts  of  Maine,  Vermont,  Massachusetts,  Penn- 
sylvania^  Missouri,  and  Indiana.  The  reasoning  of  these  decisions 
seems  to  us  conclusive,  both  upon  principle  and  precedent  Dyer 
V.  Homer,  22  Pick.  263  ;  Carpenter  v.  McCture,  39  Vt.  9 ;  Telford 
V.  Adams,  6  Watts,  429  ;  Harvey  v.  Vamey,  98  Mass.  118  ;  Nichols 
V.  Patten,  18  Me.  231 ;  Moore  v.  Thompson^  6  Mo.  353  ;  Findley  v. 
Cboby,  1  Blackf.  262 ;  Springer  v.  Droschy  32  Ind.  486;  s.  o.,  2  Am. 
Kep.  356. 

The  fifth  instruction  given  for  defendant  in  the  court  below  was 
not  in  accordance  with  these  views,  and  was  hence  erroneous. 
Upon  the  facts  in  controversy  the  testimony  was  so  conflicting,  and 
apparently  so  equally  balanced,  that  the  erroneous  charge  must 
produce  a  reversal. 

Judgment  reversed. 


ITon  BT  TRS  BxpoKRB.  — Thifl  question,  as  will  be  leen  from  the  prlnolpal  cmo,  is  • 
veond  one^  and  an  ezaminatloii  of  the  aathoritlee  will  show  stfll  greater  conflict  and  nnoos 
tdnt7  than  appears  In  the  case. 

In  Hawetr.  Loader, Yelv.  196,  It  Is  said:  '*The  defendant  Is  not  such  a  person  as  la 
MaUed  Igr  the  statute  (18  EUs.)  to  plead  this  plea,  for  the  deed  Is  made  void  as  against  aU 
creditori,  etc.,  out  made  void  against  the  party  himself,  his  executors  and  administrators^ 
Int  against  them  it  renuUns  a  good  deed  of  gift.'*  This  case  is  distinguished  in  NeUlB  v. 
dork,  4  Hm,  437,  on  the  ground  that  the  contract  was  executed,  title  to  the  goods  hayfiig 
passed  by  the  deed,  and  symbolical  deliyery  of  possession. 

In  Doe  ▼.  RobertM,  2B.&  Aid.  367,  A.  D.  1810,  where  a  deed  was  executed  to  give  the 
pVBtee  a  colorable  qualification  to  km  game,  It  was  held  valid  as  between  the  parties  to 
ivpiKift  e(feetment.  This  Is  founded  on  Monl^fiori  y.  MonUflori,  1  W.  Bl.  864,^  A.  D.  1761, 
vhoe  Lord  ILixsnxLD  held  a  note,  fraudulently  given  to  carry  on  a  marriage  treaty,  ralld 
tgsinst  the  maker,  saying,  '*  No  man  shall  set  up  his  own  Iniquity  as  a  defense  any  more 
tbsnas  a  cause  of  action;**  and  on  Hawet  ▼.  Loader^  tupra.  This  case  was  followed, 
vtthoQt  debate.  In  Bemey  r,  Windham,  6  Q.  B.  166,  the  court  saying:  **We  agree  in 
this  doctrine.**  In  NdUa  ▼.  aark,  4  HOI,  428,  DO0  t.  RoberU  Is  distinguished  on  the 
graand  that  legal  title  to  property  had  passed  by  grant,  and  the  suit  was  for  the  property; 
ttd  the  Jfontejlorf  case,  upon  the  ground  that  the  decision  was  to  protect  the  paiiy 
fatttided  to  be  defrauded,  namely,  the  wife  of  the  plaintllT . 

InSmtthr,  Hiih/is,  10  Me.  71,  A.  D.  1888,  it  was  held  that  In  an  action  for  the  priee  ol 
•Mds  a  is  competent  for  the  defendant  to  show  that  the  sale  was  in  fraud  of  the 
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crediton,  and  thiu  defeat  the  action.  The  court  aay;  **TheretoamaAiedaadwittlu(ldi»- 
tfnetion  between  exeeutetry  and  ejoeeuted  contnujts  of  a  fraiudultnt  or  Illegal  phenifiwt. 
Whatever  the  parties  to  an  action  have  execuUd  for  f raudolent  or  illegal  porpoaee  the  lav 
refUMB  to  lend  ita  aid  to  enaUe  either  party  to  disturb.  Whatever  the  parties  have  fraud- 
vimkUj  or  illegaUj  contracted  to  execute  the  law  refuses  to  compel  the  contrseftor  to  eze- 
cute,  or  paj  damages  for  not  executing,  but  in  both  cases  leaves  the  parties  where  ft  finds 
thibm.  The  object  of  the  law  in  the  laiter  case  is  as  far  as  possible  to  prevent  the  coo- 
tempiated  wrong,  and  in  the  former  to  punish  the  wrong-doer  by  leaving  him  to  the 
ooosequencM  of  his  own  foUjr  or  misconduct."  This  is  a  leading  ease,  much  qnotod  Id  the 
later  decisions. 

In  NeUis  v.  Oark,  4  Hm,  4S7  in  the  Court  of  Errors,  A.  D.  IBM;  WALwrnen,  Gh^  mji 
*' A  sale  or  assignment  for  the  purpose  of  delajing,  hindering  or  deCraudlng  a  creditor  In 
the  collection  of  his  debt  was  illegal  at  the  common  law  and  is  in  itself  immoral  and 
against  public  policy.    And  the  transactions  declaring  such  transactions  void  as  against 
creditors  are  only  in  affirmance  of  the  common  law  on  that  subject.   The  word  otiiy,  sa 
nawl  in  the  statutes  of  Elizabeth,  and  in  our  Revised  Statutes  of  1787,  on  this  sobjeet,  was 
not  intended  to  render  executory  contracts  of  that  character  legal  and  valid  between  the 
piirties  thereto.    But  it  was  inserted  to  prevent  the  general  provisions  of  the  statute  Cnxa 
changing  the  common-law  rule  as  between  the  parties  themselves  In  relatkm  to  executed 
contracts .  **    This  language  and  the  subsequent  dliwussion  of  the  subject,  however,  would 
aeten  to  be  obiler  in  the  chancellor's  view,  for  he  continues,  at  p.  480 :  **  I  think,  however, 
that  the  rule  that  a  party  to  an  executory  contract  which  is  contrary  to  law  or  pablie  pol- 
icy, or  which  has  been  made  for  the  purpose  of  defrauding  credltorB,  cannot  sustain  aa 
action  upon  such  a  contract,  was  improperly  applied  to  this  case.    For,  as  I  undetstaad 
the  facts,  the  note  upon  which  this  suit  was  brought  was  a  good  and  avallabio  aecnrity  ia 
the  hands  of  Curtis,  the  original  payee,  who  was  no  party  to  the  fraud  between  Bnttolph 
and  the  defendant  Clark."    He  was,  therefore,  for  reversal  of  the  judgment  of  the 
Supreme  and  affirmance  of  the  original  Judgment.    Senator  Rcoxa  agreed  with  him.  \nA 
Senator  Bocksb  differed  as  to  the  applicability  of  the  doctrine  in  guestSon.    He  said:  **  A 
fraudulent  executory  contract  could  not  havo  been  enforced  between  the  parties  at  eom- 
mbn  law,  and  our  statute  has  not  altered  the  rule  in  this  respect;  **  but  he  oondnded  that 
the  holder  of  the  note  was  not  bona  fide.    This  view  prevailed,  for  the  deerae  of  the 
Supreme  Court  was  affirmed  by  ten  to  nine.    In  the  Supreme  Court  the  doetiine  laid  dowa 
1^  the  chancellor  above  was  enunciated  by  Coweh,  J.,  Bbohsoh.  J.,  ooncorrlng,  but  Ksu 
SQV,  C  J.,  dissented.  In  a  careful  opinion  concluding:  '*  Were  we  to  penult  the  pnichasv 
in  fraud  of  creditors  to  set  up  the  intent  with  which  the  conveyanoe  wsa  executed  as  a 
doTense  to  the  payment  of  the  purchase>money,  the  fraud  could  be  practioed  without 
hasard.**    All  that  would  be  necessary  to  escape  it  would  be  to  extend  the  payment  so  ss 
to^ insure  the  experiment  by  creditors  before  it  became  due. "    These  decisions  were  thas 
remarked  upon  in  Mtmley  v.  JIfoselcy,  15  N.  Y.  885:  **It  was  fonneriy  underrtood  to  be  tbt 
law  that  contracts  and  conveyances  made  with  a  view  to  hinder,  delay  or  deCrand 
itors  were  nevertheless  valid  and  binding  between  the  parties  to  such  oontraots  and  ( 
veyances.    The  English  statute  of  frauds,  which  was  early  re-enacted  In  this  State,  ia 
declaring  the  effect  of  such  transactions  pronounced  them  void  and  of  no  effect  only  as 
against  the  person  or  persons  who  might  In  any  wise  be  disturbed,  hindered  or  defraodsd. 

|n  Nellie  v.  CUirh  the  rule  was  departed  from  by  a  decision  which  restricted  the  dodrisi 
to  executed  conveyances,  the  court  holding  that  an  executory  agreement  enterNl  into  ia 
frfud  of  creditors  could  not  be  enforced  between  the  parties  ;  conoedin^ ,  however,  that 
th^  principle  which  I  have  stated  applied  universally  to  grants  and  oonveyanosi^  sad  all 
executed  contracts.  The  court  applies  to  transactions  fraudulent  against  credttois  the* 
rule  which  prevails  as  to  other  Illegal  oontracta,  namely,  that  whatever  the  parties  han« 
illegally  contracted  to  execute,  neither  can  by  law  compel  the  other  to  exeoutci,  or  to  pej 
damages  for  not  executing ;  and  that  as  to  conveyances  and  other  executed  eentrarts  it 
refuses  to  aid  either  party,  but  leaves  them  where  It  finds  them .  This  modlflcatloa  of  the 
law  as  it  was  finally  held,  having  received  the  sanction  of  the  Court  of  Errors,  should  mom 
baconsiderBd  as  established." 

In  IVbrrie  V.  Norriff  Adm'r,  9  Dana,  817,  A.  D.  1840,  the  court  said  of  the  statute  el 
trandi^lt  **has  never  been  construed  as  having  been  intended  to  change  the 
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ttve  principle  Just  defined.  It  leaves  the  parties  still,  as  between  themselves  only,  to  stand 
on  the  groanMd  of  the  common  law.  And  therefore  a  party  to  an  executory  agreement, 
made  to  defraud  purchasers  or  creditors,  has  no  more  right  to  maintain  a  suit  for  ooerdng 
the  cxeeutioQ  of  it,  than  a  party  to  an  executed  contract  for  the  same  illegal  end  would 
have  to  prasecDte  a  suit  for  restitution  or  rescission/* 

In  TToItou  T.  Bon^kom,  24  Ala.  (N.  S.)  518,  A.  D.  18M,  it  was  held  that  a  grantor  in  a  deed 
made  to  hinder,  delay  and  defraud  creditors,  cannot  set  up  his  own  fraud  against  a  subse* 
q:iHiis  parcliaserfh>m  him,  for  the  purpose  of  showing  that  a  good  title  psssed  notwith* 
ftawtlng  the  deed,  and  thus  preventing  the  subsequent  purchaser  from  enjoining  a  judg- 
moDt  at  law  on  the  notes  given  for  the  purchase  money.  This  case  Is  therefore  not  exactly 
in  point. 

In  Barvin  v.  Wttk$r  11  Bich.  001,  A.  D.  1858,  it  was  held  that  althouc^  an  executed  ooo- 
tmct,  as  a  conveyance  of  land,  cannot  be  avoided  as  between  the  parties,  by  showing  that 
ii  waa  made  with  intent  to  defraud  creditors,  yet  in  an  action  brought  to  enforce  an  exeo* 
utocy  contract  the  defendant  may  defeat  a  recovery  by  showing  that  it  was  made  to 
A^r»MA  cxedltors.  Olover,  J.,  delivered  an  elaborate  opinion,  in  which  two  others  con- 
curred, but  WiTHBBS,  J.,  gave  a  diBsenting  opinion,  in  which  another  concurred,  and  stm 
another  was  absent. 

The  same  is  held  in  PoweU  v.  I/iinaii,  ft  Jones*  L.  438,  A.  D.  1803,  the  court  relying  on 
Roberts  v.  Robert^  S  B.  ft  Aid.  806,  to  sustain  their  view  of  the  distinction  between  exe- 
cuted and  executory  contracts.  The  court  say  that  this  construction  of  the  statute  Is  ne- 
rf  ary  to  give  effect  to  the  salutary  maxim,  ex  dfAomiHo  wm  (»rUur  (letio, 

•Precisely  the  same  also  is  h3ld  in  Omrch  v.  MuU\  83  N.  J.  L.  818.  A.  D.  1860.  Bbaslet,  0. 
J.,  nlies  on  NeUi»  v.  Clarke  and  criticises  the  dissenting  opinion  of  Kkiaon,  C  J.,  In  the 
Supreme  Court  in  thatcase.  He  also  lays  stress  on  the  fact  that  equity  would  and  does 
refuse  to  lend  its  aid  to  the  execution  of  such  contracts,  and  asks,  '*  Why  should  a  differ- 
ent rale  prevail  at  law  t  '*  The  decision  was  unanimous,  but  made  hy  only  four  of  the 
■even  Judges. 

In  Fairtania  v.  MaeMngton^  0  Pick.  83,  A.  D.  1888,  it  was  held  that  If  a  person  secure 
proper^  to  his  children  in  fraud  of  his  creditors,  this  fraud  is  no  defense  to  an  action 
braoght  tqr  the  children  against  one  who  has  received  and  agreed  to  account  to  them  for 
the  property.  The  court  say  :  *'  Whatever  fraud  there  was  in  the  original  transaction,  it 
was  betweeu  other  parties,  and  in  which  the  plaintiff  did  not  participate.  And  perhaps 
thia  is  a  sufficient  answer."  They  then  remark  obiter :  "Another  answer  is,  that  the 
original  transaction  was  not  illegal.  The  most  that  can  be  urged  against  it  is,  that  it  was 
avoldablfe  by  creditors  ;  but  it  was  valid  betweto  the  imrtles,"  etc.  No  discussion  nor 
riratlons.  Dyer  v.  Horner^  88  Pick.  858,  A.  P.  1880,  Is,  however,  an  authority  for  the  doc* 
trine  of  the  principal  case.  The  court,  Movroy,  J.,  say :  ^  Although  the  sale  was  invalid 
as  to  creditors,  and  mi|^t  have  been  avoided  hy  them,  yet  as  between  the  parties,  it  must 
be  deemed  fkir  and  obligatory.  Neman  can  be  allowed  to  defeat  his  own  contract  by 
alWglng  his  own  turpitude.  The  principles  of  estoppel  should  apply  in  such  a  case  with 
an  their  stringency.**  Th^lay  stress  on  the  word  *on1y  *  in  the  statute,  as  'plainly 
l^plyiag  thai  between  the  parties  ^  the  contracts  *  are  valid  and  operative.*  And  Sbaw, 
C  J.,  says :  **The  true  distinction,  we  think.  Is,  that  the  sale  ia  valid  to  all  persons,  except 
as  against  creditors  and  purchasers.**  "  Such  a  transaction  Is  not  regarded  as  turpfs  causa, 
which  renders  all  contracts  void.'*  No  citations.  This  Is  followed  In  Harvey  y.  Vamey^ 
88  Mam,  IV^  A.  D.  1867.  The  court  refer  to  NeBigr.  Oark  in  the  Supreme  Court  bqfe  nol 
in  the  Oourt  of  Errors,  and  regard  NieholB  v.  PatUn^  18  Me.  8S0,  as  overruling  Smith  v. 
Aibbt.   There  is  no  discussion  of  the  principle . 

In  Tdford  v.  Adams^  •  Watts.  480,  A.  D.  1837,  it  was  held  that  a  contract  for  the  sale  of 
gooda,  fraudulent  and  void  as  to  creditors,  is  binding  as  between  the  parties.  "  It  shall 
be  as  they  have  chosen  to  make  it,  and  they  will  not  be  heard  afterward  to  allege  that  11 
was  a  mereoontrivanoe,  different  from  the  truth  and  facts  of  the  case.  This  rule  appears 
to  be  founded  on  principles  of  public  policy,  and  is  intended  to  deter  men  from  <wig^tty 
in  forbidden  Unnsactions.  by  refusinsT  relief  as  between  themselves,  and  leaving  them  in 
theposltion  they  have  assumed.** 

To  the  same'effect  is  FituUcy  v.  Ontlcj.  1  Blackf .  868,  A.  D.  1883.  The  court  said,  that  by 
lbs  common  law,  and  the  statute  of  Elizabeth,  conveyances  in  fraud  of  creditors  were  nd 
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abBolutelj  TOld,  bnt  have  always  been  consCdered  liindiiig  between  tbe  pertiai;  that 
wbether  that  statate  is  merely  declaratory  or  an  eztenatanof  ttaeoommon  lawtaoa- 
setUed,  bat  not  involTed  in  the  case,  but  that  there  is  not  a  dlotiun  that  it  is  in  derofttlos 
of  tbe  oomnum  law ;  that  the  Indiana  statute,  which  simply  enacts  that  sodi  oonnyBBeH 
to  deCraudoradilQCS^shan  be  nun  android,**  is  not  inconsisteni  with  their  TsBdltfbt- 
iween  tlie  parties,  and  has  not  changed  the  law.  This  esse  was  denied  la  ifaOto  ▼.  Clort, 
20  Weed.  80. 

Aforire  T.  Ifkompsrm,  6  Mo.  858,  A.D.  184U,  simpfy  decides  that  la  an  aoHon  on  s  not* 
by  payee  against  maker,  an  allegation  of  fraud  in  the  note  between  the  psititi  tad  a 
stranger,  to  defeat  creditors  of  the  latter,  is  foreign  to  the  issue. 

The  doctrine  of  the  principal  case  is  sustained  by  Carpenter  t.  Jfedurs,  89  Vt.  %  A.  D. 
18B8,  the  court  saying,  "  in  no  Bnglish  case,  and  in  but  two  Amerloaa  cases  vdiidibMS 
been  brought  to  our  notice,  has  the  distinction  which  is  urged  here  by  the  drf^nilMit  b*- 
tween  contracts  performed  and  unperformed,  with  regard  to  this  statnte,  bat  titwi.* 
Beferring  to  NeUiar,  OarH  and  8mUh  r.  Huhlw.  '*A  noteoaanot  fSirity  beheididi 
ofiZy  as  to  creditors,  if  it  stands,  like  a  note  giTen  to  compound  afleloqy,mMnfoteesl)l0ai 
to  the  maker,  and  only  effectual  to  prerent  restttation  after  payment  by  fores  of  Us  eor 
mption  and  not  its  Talidity.** 

Ntchtilsy,  PcUUn,  18  Me.  281,  A.  D.  1841,  atthougfa  it  does  not  ezprsasly  ofsn^  SmU 
r.  Htibbs,  deariy  sustains  the  principal  case,  founding  upon  the  eai^  Hew  YcA  aid 
llasaachusetts  oases  and  Haiwea  t.  Leader^  Oro.  Jao.  ZSOi, 

In  8tarke*$Ez'r9r,  Ltttlepoge,  4  Band.  808,  A.  D.  1888,  tt  was  held  that  whflrBtbapoBqr 
of  the  law  requires  that  a  fraudulent  or  Tidous  ooufeyance  should  be  enforced,  the  Buoda 
in  pari  deUcU>  does  not  apply:  and  so,  where  a  debtor  makas  a  fraudulent  coBTqpaaeaaf 
his  property  to  protect  it  from  the  dalms  of  credltorB,  the  ftandulent  grantee  maj  ataei 
the  conveyance  in  a  court  of  law,  and  the  debtor  will  not  be  allowed  to  defeat  the  cbkatf 
alleging  the  fraud .    By  two  judges  out  of  three. 

In  EXngy»  Lyman^  1  Boot,  lOi,  it  was  held  that  Intenneddltaig  with  goods  eonnysdtf  a 
fraudulent  bill  of  sale  of  a  decedent  will  not  subject  a  man  as  executor  ds  sua  fort,saA 
the  oourt  say,  "it  is  good  and  raUd  as  between  the  parties.**   No  discussion  nor  ettatloaf. 

In  Bandog  t.  PMUips,  8  Mass.  888,  A.  D.  188t,  SroaT,  J.,  speaking  of  such  aciww!>'iBfl» 
says:  **  It  is  not  a  mere  nullity.  It  is  good  as  between  the  parties,  and  binds  then  asA 
their  privies.  It  may  be  avoided  hf  any  third  persons  whose  interests  are  lataBded  tote 
defeated  l^  it,  but  it  is  not  absolutely  void.  The  general  dootriae  is  that  a 
fkaud  of  the  law  binds  parties  and  privies,  and  cannot  be  acted  upon,  ao  far  as 
them,  as  a  nullity.** 

Chltty  (Oont.  868>  says:  **8uch  a  transfer  is  good  between  the  parties  thsnto.** 
(BVaud.Oonv.448)  says  the  statute  wasdeelgned  solely  to  protect  the  ilglits  of  usdltnifitf' 
makingno  provision  as  to  the  effect  between  the  parties,  leaves  it  to  the  coenDoa  Isv, 
and  as  a  conspiracy  to  defraud  creditors  is  aa  offense  agahist  good  morals,  eomsuaboa- 
esty  and  sound  public  poli<7,  the  maxim  in  pari  delicto  applies  as  to  aa  actioBtorao0i« 
the  property.    He  also  approves  the  doctrine  of  NdtU  v.  CUmH. 

Oompare  note,  DeLeon  v.  Trevino,  ante^  p.  100.  It  will  tbna  beaeen  that'thepriad^pda* 
is  weQ  supported  by  authority.  Indeed,  there  is  a  ooosideraUo  nnmsrlcal  prqwadevoci 
of  States inlts  favor,  and  considering  the  English  doctrine  and  the  great  aothorilircf 
KassanhnsflttSt  and  the  almost  equal  division  of  the  judges  in  IfegiS  v.  Clorfc  lattii*i*^ 
It  most  be  oonfiasMd  that  upon  aathorilytha  case  is  weQdaoldad.  to  printipiSi  oi^  <** 
rHMoastoritsdoeirinaarsveiyoMinl.  Bal  tha  nmrtion  csa  Iwdir  >•■<*•>>•** 
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(66Mlas.47».) 

— tHpulalion  that  agent  proeurinff  iiuuraiuis  shall  he  deemed  agemi  ^ 

ineured, 

A  sUpolation  in  an  insurance  pqlicj,  that  any  other  person  than  the  insured, 
who  maj  hare  procured  the  insurance  to  be  taken,  shall  be  deemed  the  agent 
of  the  insured,  and  not  of  the  company,  under  all  drcnmstances  in  anj 
transaction  relating^  to  the  insurance,  cannot  applj  to  the  agent  who  prcv 
cured  the  application  and  made  the  contract  professedly  on  behalf  of  tho 
company.  I>eing  charged  with  the  duty  of  soliciting  insurance,  taking  appli- 
cations,  collecting  premiums,  etc.,  by  the  company,  whidi  was  authorised  by 
its  chartcf^  to  appoint  agents  and  define  their  powers. 

Where  an  applicant  for  insurance  makes  correct  answers  to  the  questions  asked 
him  by  the  agent  of  the  insurer,  and  the  agent  dictates  or  suggests  the 
answers  as  set  down,  and  such  answers  are  incorrect,  the  ftmit  will  be  at- 
tributed to  the  insurer,  and  parol  eridence  may  be  resorted  to  for  the  purpose 
of  showing  the  dreumstances  attending  the  application.   (See  note,  p,tSSl,} 

ACTION  on  policj  of  insurance.     The  opinion  states  the  faoti. 
The  plaintiff  had  judgment  below. 

)f •  S.  NugmUy  for  plaintiff  in  error,  relied  on  Rohrbach  r.  0«r* 
mania  Ins.  Co.,  62  N.  Y.  47;  s.  c,  20  Am.  Rep.  451.  ^ 

Harris  d  Oeorgsy  for  defendant  in  error. 

/.  Z.  Oeorge,  of  counsel  for  defendant  in  error,  argued  the  case 
orally. 

SiXRALL,  C.  J.  Wilson,  the  local  agent  of  the  Planters'  Insnr« 
anoe  Company,  in  Boliyar  county,  solicited  and  procured  Myers  to 
effect  the  insurance  in  question  in  that  company. 

He  had  been  regularly  appointed  in  writing.  His  general  duties 
were  to  solicit  and  procure  customers^  take  applications  for  policies, 
collect  the  premiums,  nnd  forward  both  to  the  principal  office  at 
Jackson,  and  give  binding  receipts  for  insurance  for  fifteen  days. 
To  facilitate  him  in  the  business,  he  was  furnished  with  printed 
blanks  of  applications,  to  be  filled  up  under  his  supervision,  which 
were  intended  to  inform  the  company  of  all  circumstances  material 
to  the  risk.  It  must  be  assumed  that  Wilson  was  selected  on  ao- 
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oonnt  of  his  supposed  fitness  for  the  cmpioyment  But  he  was  also 
furnished  with  printed  instructions  respecting  his  duties.  He  was 
directed  to  publish  the  company  as  widely  as  possible,  to  caoTass 
diligently  for  customers,  to  study  carefully  *'  the  blanks  and  in- 
stmctions,  so  that  he  would  be  able  at  once  to  make  out  and  und^- 
stand  each  form  of  application  correctly.''  In  another  place  he  is 
assured  that  ''a  thorough  study  of  the  instructions  and  blanks  will 
enable  him  to  answer  any  question  understandingly,  as  to  the  com- 
pany's manner  of  doing  business,"  *'  and  he  will  be  able  to  fill  out 
the  blanks  rapidly  and  correctly."  He  must  inform  applicants  that 
the  concealmen  t  of  any  material  fact  renders  the  policy  void. 

In  his  deposition  Wilson  gave  au  interpretation  of  what  he  con- 
c^ived  to  be  his  duty,  which  accords  with  the  instruction^  to  wit : 
''It  is  my  invariable  rule  to  interrogate  the  applicant,  and  upon  hit 
replies,  if  necessai'y,  I  instruct  him  how  to  frame  his  answer.'' 

The  defendant  below,  the  insurance  company,  contested  the 
plaintiff's  right  to  recover,  on  the  ground  that  untrue  answers  were 
^ven  by  Myers  to  the  questions  propounded  in  his  application  for 
insurance* 

To  that  the  insured  replied  that  there  are  no  misrepresentations 
or  concealments,  but  the  answers  are  true,  whether  they  shall  be 
regarded  as  warranties,  or  representations  of  the  facts  pertaining 
to  the  condition,  situation  of  the  property,  the  incumbrances  npon 
it,  value,  etc.  And  however  that  may  be,  they  were  fully  disclosed 
to  Wilson  and  known  to  him,  and  therefore  the  company  are  pre- 
cluded from  setting  up  that  defense. 

To  that  the  company  rejoins  that  the  insured  covenanted  with 
them,  that  as  to  all  such  matters,  Wilson  should  be  his  agent,  and 
not  the  agent  of  the  company. 

The  questions  arise  on  the  covenant  in  the  application  ^  that  the 
foregoing,  with  the  diagram  thereon,  is  a  full  and  true  description 
and  warranty  of  the  condition,  situation,  risk,  and  value  of  the 
property  on  which  the  insurance  is  applied  for  ;  and  which  shall 
form  the  basis  of  this  policy.  *  *  ♦  And  I,  the  applicant,  do 
hereby  further  agree  that  the  policy  of  which  this  application  ii 
the  basis,  and  which  will  be  issued  thereon,  shall  be  accepted  by 
me,  with  the  express  understanding>  that  if  the  note  or  notes  given 
for  the  premium  *  ♦  *  shall  be  unpaid  at  the  time  of  any  loei^ 
the  policy  shall  be  considered  null  and  void."  And  also  the  fo1l^ 
teenth  condition  printed  on  the  back  of  the  policy,  to  wit:    "It 
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18  part  of  this  contract  that  any  person  other  than  the  assured, 
who  maj  have  procured  this  insurance  to  be  taken  by  the  company^ 
shall  be  deemed  to  be  the  agent  of  the  assured,  «  *  *  ^j^^  j^qI 
of  this  company,  under  any  circumstances  whatever,  in  any  trans- 
action relating  to  this  insurance.'' 

The  Terbiage.  of  this  condition  is  not  candid  ;  it  seems  to  have 
been  used  with  studied  design  to  obscure  the  real  purpose.  It  is  a 
s^are  set  in  an  obscure  place,  well  calculated  to  escape  notice.  It 
is  not  written  or  printed  on  the  face  of  the  policy.  It  is  not  so 
much  as  alluded  to  in  the  application ;  nor  is  the  agent,  in  his 
printed  instructions,  enjoined  to  inform  those  with  whom  he 
treats  of  it. 

The  average  man  of  the  community,  the  layman,  interested  in 
such  a  policy,  after  carefully  reading  it  over,  may  well  be  supposed 
to  hold  this  soliloquy  : 

"  What  does  this  mean  ?  Who  is  the  other  person  referred  to, 
who  might  have  helped  to  procure  the  insurance  ?  I  called  in  no 
friend  to  aid  me  with  advice.  "No  one  was  engaged  about  it,  except 
the  agent  and  myself.  Surely  the  allusion  can't  be  to  him,  for  he 
acted  for  and  represented  the  company.  If  he  were  meant,  the 
language  would  have  pointed  unmistakably  to  him." 

The  covert  meaning  is  that  Wilson  (and  all  others  in  his  position), 
in  any  thing  done  or  said  by  him  in  procuring  the  insurance^ 
''shall  not  in  any  circumstances  whatever,  or  in  any  transaction  re- 
lating to  the  insurance,"  be  the  agent  of  the  company,  but  the 
agent  of  the  assured. 

'  Wilson  was  constituteu  agent  for  the  company.  The  charter 
expressly  authorized  the  Planters'  Insurance  Company  to  appoint 
agents  and  define  their  duties.  Acts  1874,  p.  138.  There  is  no 
pretense  that  Wilson  ever  surrendered  his  trust,  or  that  the  power 
Was  ever  revoked. 

If  he  could  by  stipulation  be  converted  into  an  agent  for  the 
assured,  he  must  be  held  as  also  the  agent  of  the  company;  for  in 
that  capacity  he  professed  to  deal  with  Myers.  It  would  be  difficult 
for  him  to  represenif  both  parties  as  agent,touching  the  same  subject- 
matter. 

Ostensibly  he  acted  for  the  company  in  soliciting  risks  to  be 
takea  by  it,  in  receiving  and  transmitting  premiums,  and  in  deliver- 
ing policies.  He  was  supplied  with  the  requisite  forms,  and  in 
effect,  was  instructed  to  aid  applicants  to  fill  them  up.     On  well- 
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settled  principles,  he  was  competent  to  bind  his  principal  within 
the  legitimate  range  of  his  employment.  He  appeared  before  the 
public  as  their  trasted  and  accredited  attorney  in  fact.  It  is  fair 
to  presume  that  he  had  their  confidence,  and  that  they  indorsed  his 
skill  and  qualifications. 

Surely  credulity  cannot  be  imputed  to  the  public  if  they  accepted 
And  treated  with  Wilson  as  the  representative  of  the  company 
within  the  pale  of  his  employment,  and  believed  (unless  his  anther- 
ity  was  restricted)  that  he  could  well  do  all  things  within  the  line  of 
his  duties  which  the  company  themselves  could  do.  If  his  powen 
leere  restricted  within  narrower  limits  than  the  nature  of  his  busi- 
ness  would  indicate,  it  was  incumbent  on  the  company  to  give 
notice  to  those  who  negotiated  with  him.  Therefore,  the  proprie^ 
of  tho  enunciation  in  Insurance  Company  v.  Mahone,  21  WalL  156: 
''That  the  acts  and  declarations  of  the  agent  are  to  be  considered 
■as  the  acts  and  declarations  of  the  insurer,  and  the  applicant  wis 
justified  in  so  understanding  them." 

Why  justified  in  that  conclusion?  Because  he  purported  so  to 
■act,  and  was  held  out  to  the  public  in  that  character  by  his  princi- 
pal; and  the  assured  had  no  knowledge  of  private  restrictions,  if 
there  were  any.  It  is  the  suggestion  of  morality  and  reason  that  pa^ 
ties  should  deal  with  each  other  in  the  characters  which  they  assume. 

The  fourteenth  condition  under  review  is  extraordinary;  whilst 
holding  on  to  Wilson  as  the  company's  agent,  it  exacts  a  covenant 
from  the  assured  that  in  all  things  concerning  procuring  thein81l^ 
jtnce,  and  in  all  circumstances  relating  to  the  insurance,  he  is  the 
agent  of  the  assured.  The  object  is,  plainly,  to  relieve  the  company 
from  all  responsibility  for  the  acts  and  declarations  of  their  agen^ 
■and  to  make  the  assured  take  the  risk  of  his  errors  and  mistakes. 

We  do  not  say  that  the  company  could  not  restrict  the  i^parent 
■and  ostensible  authority  of  its  agents.  It  might  be  altogether 
fair  and  reasonable  to  write  or  print  m  the  application,  with  which 
the  agents  were  supplied,  a  notice  that  the  company,  in  taking 
xisks,  would  be  governed  exclusively  by  the  surveys  and  answers  to 
the  wntten  interrogatones,  and  not  by  any  verbal  answers  given  to 
the  agents,  or  information  imparted  to  him,  unless  wniien  tn  Hi 
^application.  That  would  give  notice  to  customers  that  the  conss- 
quences  of  erroneous  answers,  or  concealments  of  matters  material 
to  the  risk,  not  disclosed  m  the  written  application,  rested  on 
them,  and  on  them  alone.    In  such  circumstances,  ordinarily  pm- 
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dent  men  would  seek  the  advice  and  assistance  of  those  who  were 
skilled  in  such  matters. 

Counsel  for  the  respectiye  parties  hare  directed  much  of  their 
arguments  to  the  question  whether  the  statements  of  Myers,  as  tO' 
the  condition,  situation,  title,  and  incumbrance,  are  warranties  or 
representations. 

[Omittiug  these.] 

We  think  in  this  case  that  Myers  is  bound  by  his  statements,  aa> 
representations,  and  not  as  warranties.     But  whether  the  one  or 
the  other,  is  not  material  in  the  view  we  have  taken  of  the  questions- 
contested. 

There  are  two  lines  of  decisions  in  the  books,  which  pursue  diverg- 
ent lines.  The  one  holds  that  parol  testimony  is  inadmissible  to 
show  the  participation  of  the  agent  in  the  preparation  of  the  appli- 
cation  —  as,  that  correct  responses  were  made  to  the  interrogatories,, 
but  on  the  suggestion  of  the  agent,  an  incorrect  result  of  such 
responses  was  written  down  by  the  agent,  or  the  applicant  at  his- 
dictation.  These  decisions  i*ost  on  the  idea  that  the  object  and 
effect  of  the  testimony  is  to  vary  or  contradict  the  written  contract. 
Such  were  the  earlier  cases  In  New  York  and  many  other  States. 
That  doctrine  is  still  adhered  to  in  Massachusetts,  Bhode  Island, 
and  Virginia,  and  perhaps  in  some  other  States. 

The  other  class,  of  later  origin,  rapidly  increasing  in  numbers. 
and  favor,  declares  that  insurance  companies  constituting  local 
agents  to  canvass  for  business,  take  and  forward  applications,  collect 
premiums^  and  give  binding  contracts  of  insurance  for  fifteen  days, 
pending  applications  (such  agents  as  Wilson),  must  be  held  respon- 
sible for  the  acts  and  declarations  of  the  agents,  within  the  scope  of 
the  employment,  as  if  they  proceeded  from  the  principal. 

The  general  rule,  settled  by  many  authorities,  is  that  the  insurers- 
cannot  take  advantage  of  the  omission  or  misstatement  of  any  fact 
which  it  was  their  duty  to  state  correctly;  and  this  is  true  when  the- 
defect  occurs  in  the  application  for  insurance,  preparsd  by  them- 
selves, or  any  one  by  them  anthorized,  with  a  knowledge  of  all  the 
facts.  Rowl&y  v.  Insurance  Oo^  36  N.  Y.  650;  Peck  v.  JV.  L.  Ins^ 
Co,,  22  Conn.  575;  Beebefs  ca^,25  id.  51;  Franklin**  case,  42  Mo. 
457;  Bedl  v.  Park  Lis  Co.,  IC  Wis.  241. 

In  MaOedNe  Iron  Works  v.  Insurance  Company,  25  Conn.  465,  the 
court  said  of  an  agent  (equipped  for  business  as  was  Wilson),  that 
he  had  an  implied  power  to  explain  the  questions  and  the  answers 
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required,  and  that  his  error  or  omission  coald  not  be  given  in  e?i- 
dence  as  a  breach  of  warranty  by  his  principals.  Bealr.  Parkins. 
Co.,  16  Wis.  241 ;  Plumb  v.  Cattaraugus  Lis.  Co.,  18  N.  T.  392; 
Rowley  y.  Empire  Ins.  Co.,  36  id.  550 ;  Moliertfs  case,  5  Bawle^ 
342  ;  Ayer^s  case,  21  Iowa  185. 

In  the  American  Leading  Cases,  the  annotation  to  Carpenier^s 
case,  after  a  collation  and  review  of  the  authorities,  states  this 
result :  **  Where  the  business  of  the  agent  is  to  solicit  for  his  prin- 
cipal, and  procure  customers,  and  he  misleads  the  insured  by  a 
false  erroneous  statement  of  what  the  application  should  contain, 
or,  taking  the  preparation  into  his  own  hands,  procure  his  signa- 
ture by  an  assurance  that  it  is  properly  drawn,  the  description  of 
the  risk,  though  nominally  from  the  insured,  ought  to  be  regarded 
as  proceeding  from  the  company.  ^^  May^s  case,  25  Wis.  306 ;  Sdet- 
ter's  case,  38  111.  166;  Lis.  Co.  v.  Wilkinson,  13  WalL  236;  /»- 
eurance  Co.  v.  Malione,  21  id.  152. 

If  the  insurers  assume  the  preparation  of  the  contract,  they  can* 
not  take  advantage  of  the  failure  of  the  instrument  to  express  any 
fact  or  circumstance  that  has  been  duly  communicated  by  the 
insured,  and  omitted  by  negligence,  mistake,  or  design  by  their  offi- 
cers or  agents.  The  principle  equally  applies  when  the  error  or 
misdescription  is  in  the  application,  if  it  was  prepared  or  dictated 
by  the  agent.    Beal  v.  Park  Ins,  Co.,  16  Wis.  241. 

These  cases,  and  others  that  might  be  cited,  deny  the  applicabilitj 
of  the  rule  excluding  parol  testimony  which  varies  or  contradicts  a 
written  instrument,  and  place  its  competency  on  another  groand, 
namely,  "  where  one  party  has  by  his  representations  or  conduct 
induced  the  other  party  to  the  transaction  to  give  him  an  advant- 
age which  it  would  be  against  equity  and  good  conscience  for  him 
to  assert,  he  will  not  be  permitted,  in  a  court  of  justice,  to  avail  of 
that  advantage."  The  courts  apply  the  doctrine  of  equitable  estop- 
pel, so  beneficial  and  just  when  properly  used. 

It  would  seem,  that  strictly,  the  more  appropriate  remedy  wonld 
be  a  suit  in  chancery  to  reform  the  contract.  Those  courts  that 
reject  the  parol  evidence,  in  the  great  majority  of  cases,  would 
relieve  in  that  mode.  But  as  we  have  seen,  the  tendency  is  to  attain 
the  same  result  at  law,  by  allowing  the  truth  to  be  proved  by  parol, 
and  giving  to  it  the  force  of  an  estoppel  in  pais. 

Whether  the  disclosures  of  the  assured  are  made  warranties  or 
representations  is  immaterial.    The  testimony  shows  what  answen 
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were  giyen  to  the  interrogatories  to  the  agent.  They  bring  to  his 
notice  the  actual  facts.  If  the  agent  writes  down  or  dictates  an 
erroneous  deduction  or  result,  he  assumes  for  his  principal  that  it 
is  true,  or  that  it  is  the  equivalent  of  the  verbal  disclosure.  The 
assured  would  be  regarded  as  declaring  to  the  insurer,  '^  if  the  an- 
swer, as  written,  is  your  understanding  of  the  facts  disclosed  tc 
your  agent,  then  I  am  bound  by  them  as  ^  warranties,'  or  as  repre-* 
sentations,  as  the  case  may  be."    Ins.  Co.  v.  Mahone,  21  Wall  152. 

If  this  were  a  suit  in  chancery  for  reformation  of  the  contract, 
that  court  would  esteem  the  verbal  statements  of  Myers,  in  answer 
to  the  interrogatories,  as  incorporated  into  the  contract,  and  decree 
accordingly,  if  there  were  no  other  objections.  A  court  of  law  would 
reach  precisely  the  same  end,  by  putting  the  insurer  under  an 
estoppel  to  insist  on  a  breach  of  the  warranty,  or  the  untruth  of  the 
representation.  It  is  but  another  addition  to  the  numerous  instances 
where  courts  of  law  have  borrowed  principles  from  the  equity  courts, 
and  adopted  and  enforced  them.  Nor  should  any  limitation  be  put 
upon  the  naturalization  into  the  common  law  of  equitable  princi- 
ples, when  its  methods  of  procedure  and  forms  of  action  are  adapted 
to  render  complete  justice. 

In  Chase  v.  Insurance  Company y  20  N.  Y.  54,  there  was  a  stipula- 
tion in  the  application  (which  we  have  before  characterized  as  rea- 
sonable) ;  it  was,  ^^That  the  company  would  not  be  bound  by  any 
actdonef  or  statement  made^  to  or  by  any  agent,  or  other  person, 
not  contained  in  the  application^^ 

In  the  later  case  of  Rohriach  t.  Oermania  Ins.  Co.,  62  N.  Y.  47 ; 
&  c,  20  Am.  Bep.  451,  literally  the  same  covenant  as  in  the  case  be- 
fore us  was  sustained.  It  had  been  condemned  by  the  Supreme 
Court  of  New  York, 

Its  inevitable  effect  is  to  greatly  weaken  the  indemnity  on  which 
the  assured  rely.  It  is  inconsistent  with  the  acts  and  conduct  of 
the  insurance  companies  in  sending  abroad  all  over  the  land  tlieir 
agents  and  representatives  to  can  vass  for  risks.  It  is  an  effort  by  cov- 
enant to  get  the  benefits  and  profits  which  these  agents  bring 
them,  and  at  the  same  time  repudiate  the  relation  they  sustain  to 
them,  and  to  set  up  that  relationship  with  the  assured,  and  that, 
too,  without  their  knowledge  and  consent.  It  is  not  a  limitation 
or  restriction  of  power,  but  the  dissolution  of  the  relationship  with 
themselves,  and  the  establishment  of  it  between  other  parties. 

This  fourteenth  condition  attempts  a  logical  and  legal  impossi- 
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bility.  It  conyerts  tho  agent  of  ono  into  the  agent  of  both.  H* 
deals  with  the  subject-matter  for  both  contracting  parties.  He  is 
instmcted  by  the  company  to  study  his  documents  and  papers,  so 
that  he  can  *^  readily  fill  up  the  blanks ;''  he  can  negotiate  for  the 
company  for  high  rates  of  insurance,  and  at  the  same  time  his  dntf 
to  his  other  principals  is  to  cheapen  the  rates.  It  plaoee  the  tgent 
in  an  inconsistent  and  antagonistic  position.  On  the  other  hsnd 
he  must  ply  the  people  to  insure,  extend  and  increase  the  business 
and  the  profits  of  the  company,  and  thereby  put  money  in  his  own 
purse.  But  in  doing  all  this,  if  he  blunders  and  makes  mistakei^ 
for  these  he  is  the  agent  of  his  customers,  and  with  them  is  the 
responsibility. 

If  he  waives  a  forfeiture  by  extending  the  time  for  the  payment 
of  a  premium  note,  it  would  be  a  grave  question  whether  he  repre- 
sented the  company  or  the  assured.  If  the  latter,  there  would  be 
no  waiver  at  all.  The  complications  would  bo  intricate,  and  almost 
inexplicable. 

Whilst  we  cannot  sustain  this  condition,  we  repeat  that  it  is  eo'* 
tirely  legitimate  for  the  corporation  to  limit  the  powers  of  its  Jocai 
agents.  But  if  they  choose  to  do  so,  those  with  whom  they  uo 
business  ought  to  be  informed  of  it 

We  adopt  the  doctrine  of  those  cases  which  hold,  that  if  the 
agent  takes  charge  of  the  preparation  of  the  application,  o{  suggests 
or  advises  what  shall  be  answered,  or  what  will  be  a  sufficient  sn 
Bwer,  the  company  shall  not  avoid  the  policy  because  they  are  Use 
or  untrue,  if  full  disclosures  were  made  by  the  applicant  to  him. 

We  come  now  to  consider  whether  there  are  any  false  representa- 
tions or  concealments  that  should  avoid  the  policy. 

[Omitting  these  questions.] 

Not  to  pursue  the  subject  into  further  detail,  it  has  been  clearly 
proven  that  Wilson  actively  participated  in  the  preparation  of  the 
application,  dictated  the  most  material  answers  complained  of  tf 
erroneous,  and  approved  and  consented  to  all  of  them  as  atatementi 
of  the  truth,  especially  within  the  rule  laid  down  in  Inturanct 
Company  v.  MaJione^  21  Wall.  152,  and  the  other  cases  hereinbefore 
cited.  The  company  is  estopped  to  deny  the  truth  of  the  answen 
in  the  application,  and  cannot  make  the  defense  that  the  state- 
ments of  the  assured  therein  are  misrepresentations,  so  as  to  afoid 

the  policy. 

JudgmmU  afinmi 
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CHA.LMBBS,  .J.,  concurring.  It  is  said  in  tho  opinion  of  this 
oourt  (deliTered  by  myself)  in  C(hoperafive  Association  v.  Leflore, 
53  Miaa.  1  (on  page  ^16)^  that  ''it  is  well  settled  that  all  stipala- 
tions  and  conditions  contained  in  the  body  of  an  insurance  policy 
are  warranties,  to  the  absolute  truth  of  which  the  parties  have 
pledged  themselves.''  As  written,  the  sentence  is  erroneous.  By 
some  carelessness  of  the  writer  the  words  *' prima  facie,^*  before  the 
word ''  warranties,"  were  omitted,  as  is  apparent  by  reference  to  the 
eitation  from  Bliss  on  Life  Insurance,  §  55,  from  which  the  state- 
ment was  taken.  It  was  intended  to  state  that  such  conditions  and 
stipulations  are,  prima  facie^  warranties. 

In  the  case  at  bar,  the  fourteenth  condition  printed  on  the  back 
of  the  policy  seems  intended  to  declare  that  in  every  thing  relating 
to  the  effecting  of  the  insurance  the  agent  who  procures  it  shall  be 
deemed  the  agent  of  the  insured,  and  not  of  the  insurers.  As 
thus  stated  it  involves  a  legal  contradiction.  The  agent  binds  the 
company,  temporarily  at  least,  by  the  reception  of  the  premium, 
and  this  he  could  not  do  if  he  was  wholly  the  agent  of  the  insured 
and  in  no  manner  that  of  the  insurers.  A  man  cannot  bind  others 
by  a  contract  between  himself  and  his  own  agent. 

I  see  no  difficulty,  however,  in  constituting  him  the  agent  of  the 
company  for  some  purposes,  and  of  the  applicant  for  others.  For 
iDstanoe,  the  company  might  well  stipulate  that  if  its  agent  took 
part  in  filling  out  the  application  he  should  be  regarded  pro  hae 
nee  as  the  agent  of  the  applicant,  and  that  neither  his  acts  in  so 
doing  nor  any  information  communicated  to  him  should  bind 
ihem  unless  transmitted  to  them  by  the  writinj^  and  by  them 
approved.  Such  a  stipulation,  to  be  binding,  should  be  made 
known  to  the  applicant  in  plain  and  unmistakable  language. 
Good  fiuth  would  prompt  that  it  should  be  communicated  at  or 
before  the  making  of  the  application,  though  I  will  not  say  that 
this  would  be  essential.  Because  the  fourteenth  condition  on  this 
policy  was  so  ambiguous  as  to  be  almost  unintelligible,  I  hold  it  to 
be  unfair,  and  therefore  invalid. 

The  fourteenth  condition  being  stricken  out,  I  consider  it  wholly 
immaterial  whether  the  statements  contained  in  the  application  be 
regarded  as  representations  or  warranties.  The  truth  as  to  all  the 
matters  mqaired  about  was  communicated  to  the  agent  of  the  com- 
pany. He  dictated  or  suggested  the  answers  which  are  now 
complained  of  as  false.  His  acts,  in  so  doing,  were  the  acts  of  his 
Vol.  XXX  — 67 
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principals.  Whether  the  statements  were  representations  or  var- 
ranfies,  they  were  made  to  embody  untrnths,  by  the  insurers  them- 
selves,  acting  through  their  agent.  A  man  is  no  more  bound  bj  a 
false  warranty  into  which  he  has  been  entrapped  by  the  party  with 
whom  lie  is  dealing  than  by  a  false  representation. 

The  principle  iv^hich  relieves  the  insured  in  this  class  of  cases  Jb 
the  same  that  authorizes  courts  of  equity  to  reform  written  instru- 
ments by  parol  proof,  so  as  to  make  them  conform  to  the  real 
contract  between  the  parties.  It  applies  as  well  to  covenants  and 
lirarranties  as  to  other  contracts. 

NoTBBT  TBB  RKPOBTja.—See  to  same  effect,  Oantr,St,  Paid  h\  d  M.  2m.  On.,  4 
y^iv,  l08 ;  s.  c,  28  Am.  Rep.  S35 ;  and  see  also  note,  28  Am.  Bep.  sra  In  VMan  Im. 
Cq.  ▼.  Chipp,  Illinois  Supreme  Court,  Not.  17,  1879,  similar  doctrine  to  that  of  tks 
principal  case  was  held.  The  following  is  an  akwtract  of  the  decision : 
'  Under  a  condition  in  a  policy  of  insurance,  that  **  if  the  interest  of  the  assured  la 
the  property  be  any'other  than  the  entire^  unconditional  ;and  sole  ownenhip,  it  msrt 
be  so  represented  to  the. company  and  so  expressed  in  the  written  part  of  the  poUcj," 
otherwise  the  policy  to  be  void,  it  was  held,  even  If  the  assured  was  not  vested  with 
the  '**  entire,  unconditional  and  sole  ownetahip  "  of  the  property,  yet  If  the  nsl 
character  of  the  title  was  known  to  the  officers  of  the  eompan]^  and  the  ooatfssL 
having  such  knowledfre,  chose  to  assume  the  risk,  It  would  be  liable,  in  oais  of  Ion, 
notwithstanding  the  nature  of  the  title  was  not  expressed  in  the  written  part  of  lb* 
policy.  The  company  having  knowledge  of  the  nature  of  the  interest  olaimedhj  tte 
assured,  and  he  not  being  present,  It  was  the  duty  of  the  policy  clerk  acting  for  tks 
company  to  have  expressed  the  nature  of  that  ownership  in  the  policy.  Whers  iosur- 
ance  is  procured  to  be  taken  by  a  soliciting  broker,  who  was  in  fact  acting  ai|,the  a(«it 
of  the  company,  declarations  and  explanations  made  by]  the  assured  to  suchsfssl, 
concerning  the  character  pf  the  ownership  of  the  property,  will  be  notice  to  the  ooib- 
pany,  and  this  notwithstanding  there  be  a  condition  in  the  policy  that  snoh  tgtkm 
■hall  be  deemed  the  agent  of  the  assured  and  not  of  the  company. 


Schmidlapp  t.  Oubbik 

(66  Miss.  007.) 

Partn&nhip  —  tranter  by  one  partner  of  firm  aeeeU  in  papiuni  of  Ui  Mf* 

vidtuU  debt, 

Ab  against  a  general  creditor  of  a  solvent  partnenhip,  one  of  the  fixn,  vlA 
the  consent  of  his  copartners,  may  in  good  faith  make  an  abaoiate  tiaasfcr 
of  the  entire  partnership  assets  in  payment  of  his  IndiTidual  debt  (Set 
notBy  p.  584.) 


T 


HE  opinion  states  the  case. 


Dabney  <B  Cotton,  for  plaintiffs  in  error.    A  ti^nsfer  of  firm 
property  to  pay  the  individual  debts  of  a  member  of  the  firm  is  * 
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toluntary  conveyance,  without  any  valuable  consideration,  and  i^ 
void  as  to  the  existing  partnership  creditors.  Stegall  v.  Coney  A 
Rice,  49  Miss.  7G1;  Williamex.  Gage,  id.  777;  Bump's  Fraud.  Oonv. 
2i27,  381.  Partnership  property  is  held  by  the  members  thereof  in 
trusty  tr^t\  for  the  benefit  of  ci'editoi's  ;  second,  for  each  other  and 
their  representatives.  Rohertehaw  et  ah  v.  Hanway,  52  Miss.  713.' 
The  individual  interest  of  the  members  of  a  partnership  cannot  b6 
ascertained  until  the  firm  debts  have  been  fully  paid,  and  the  as- 
signment of  the  interest  of  a  partner  passes  no  more  than  what 
may  remain  after  the  partnership  creditors  have  been  paid  off. 
Gabies  A  Stegall  v.  Coney  £  Hice,  51  Miss.  323;  Williams  v.  Oage^ 
49  id.  777- 

Nugent  d  McWillie^  for  defendants  in  error. 

Chalmers,  J.  Harney  and  Washington  were  partners  in  a 
liquor  saloon,  the  former  having  contributed  the  capital,  and  the 
latter  his  services.  Harney,  having  become  indebted  to  Odeneal, 
transferred  to  him  in  part  payment  of  the  indebtedness,  and  with  the 
knowledge  and  consent  of  Washington,  the  entire  business  and 
stock  of  the  partnership.  Odeneal  subsequently  took  in  Currie  as 
a  partner,  and  the  business  was  continued  under  the  style  of  S.  D. 
Carrie  ft  Co.  The  debt  of  Harnev  to  Odeneal,.  which  formed  the 
consideration  of  the  transfer,  was  the  individual  debt  of  Harney, 
for  which  neither  Washington  nor  the  firm  of  Harney  &  Washing- 
ton, as  a  firm,  were  in  any  way  responsible;  but  Washington  as- 
sented to  and  acquiesced  in  the  sale.  After  the  sale,  Schmidlapp 
&  Bros.,  creditors  of  the  firm  of  Harney  ft  Washington,  sued  out 
a  writ  of  attachment  against  them,  and  caused  the  same  to  be 
leyied  on  their  former  goods,  in  the  possession  of  S.  D.  Currie  &  Co., 
upon  the  ground  that  the  transfer  of  the  firm  goods  in  satisfaction 
of  the  individual  debt  of  one  of  the  partners  was  fraudulent  and 
Toid  as  against  firm  creditors. 

Is  the  principle  assumed  a  sound  one  ?  Is  it  true  that  partner- 
ship assets  cannot,  by  the  act  or  assent  of  all  the  partners,  be  as- 
signed in  liquidation  of  the  private  debt  of  one  of  the  members,  so 
as  thereby  to  defeat  the  claims  of  firm  creditors  ?  The  authorities 
on  the  question  are  divided,  and  in  Bump  on  Fraudulent  Convey- 
ances it  is  broadly  stated  that  such  conveyances  are  voluntary,  and 
Toid  as  to  firm  creditors ;  but  it  is  doubtful,  from  the  cases  cited, 
whether  the  author  is  alluding  to  transfers  made  by  one  partner 
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alone,  withoufc  the  assent  of  his  copartners,  or  whether  he  embraces 
assignments  participated  in  by  the  entire  firm.  If  the  former,  the 
proposition  is  indisputable;  if  the  latter,  we  think  the  aonnder 
reasoning  and  the  weight  of  anthority  are  against  him.  We  speak 
of  cases  like  the  present,  where  there  is  no  pretense  of  aotoal  fraud 
and  where  there  is  no  showing  that  the  firm  was  at  the  time  in- 
solvent, though,  according  to  some  of  the  cases,  the  insolTency  of 
the  firm  would  not  affect  the  result. 

The  firm  creditors  at  large  of  a  partnership  have  no  lien  on  its 
assets,  any  more  than  ordinary  creditors  have  upon  the  property  of 
an  individual  debtor.  The  power  of  disposition  over  their  property, 
inherent  in  every  partnership,  is  as  unlimited  as  that  of  an  in- 
dividual, and  the  jus  disponendi  in  the  firm,  all  the  members  co- 
operating, can  only  be  controlled  by  the  same  oonsiderationa  that 
impose  a  limit  upon  the  acts  of  an  individual  owner,  namely,  that 
it  shall  not  be  used  for  fraudulent  purposes.  So  long  as  the  firm 
exists,  therefore,  its  members  must  be  at  liberty  to  do  as  they 
choose  with  their  own,  and  even  in  the  act  of  dissolutioii 
they  may  impress  upon  its  assets  such  character  as  they 
please.  The  doctrine  that  firm  assets  must  first  be  applied 
to  the  payment  of  firm  debts,  and  individual  property  to  iudi- 
Tidual  debts,  is  only  a  principle  of  administration  adopted  by  the 
courts  where  from  any  cause  they  are  called  upon  to  wind  np  the 
firm  business,  and  find  that  the  members  have  made  no  Talid  dis- 
position of,  or  charges  upon,  its  assets.  Thus,  where  upon  a 
dissolution  of  the  firm  by  death  or  limitation  or  bankruptcy,  or 
from  any  other  cause,  the  courts  are  called  upon  to  wind  np 
the  concern,  they  adopt  and  enforce  the  principle  stated ;  bat  the 
principle  itself  springs  alone  out  of  the  obligation  to  do  justice 
between  the  partners.  The  only  way  to  accomplish  this  is  to  so 
marshal  the  assets  that  property  which  was  owned  in  common  shall 
be  applied  to  the  joint  debts,  and  that  which  was  separately  owned 
shall  be  applied  to  the  liabilities  of  its  separate  owner ;  ao  that 
neither  class  of  creditors  shall  be  allowed  to  trespass  upon  the  fund 
belonging  to  the  other,  until  the  claims  of  that  other  ahall  have 
been  satisfied.  This  right  of  the  creditors  is,  therefore,  really  the 
right  of  their  debtors  ;  and  inures  to  them  derivatively  from  the 
debtors.  Hence  it  is  said  that  the  lien  or  ;t<a«i-lien  of  the  creditor 
'<  is  worked  out  through  the  partners  ;"  the  meaning  of  which  is  that 
the  firm  creditors  may  demand  the  primary  application  of  the  Una 
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to  the  payment  of  their  debts,  because  each  one  of  the  part- 
ners wonld  have  a  right  to  demand  this  as  against  his  copartners. 
It  must  follow^  therefore,  that  if  at  a  time  when  the  firm  was  still 
in  existence,  when  no  legal  liens  of  any  sort  had  attached,  when  it 
was  neither  bankrupt  nor  contemplating  bankruptcy,  all  the  mem-^ 
faers  have  agreed  to  a  particular  disjx>sition  of  its  assets,  and  that 
disposition  is  neither  colorable  nor  fraudulent —  that  is  to  say,  is 
upon  a  bona  ^({^ consideration,  and  reserves  no  benefit  to  the  grant- 
ors —  inasmuch  as  none  of  the  partners  can  be  heard  to  complain 
of  such  disposition,  so  none  of  the  creditors  of  the  firm,  or  of  the 
individual  members  composing  it,  can  question  or  attack  it 

Conceding,  as  all  the  authorities  do,  that  the  firm  creditors  had 
no  independent  right  to  demand  to  be  first  paid,  but  derive  that 
right  solely  through  and  under  the  right  which  the  partners  have  to 
insist  that  this  shall  be  done,  it  is  impossible  to  see  how  the  rule  can 
be  enforced  where  all  the  members  of  the  firm  have,  before  the  disso- 
lution, and  without  any  ground  to  suspect  fraud,  given  to  the  assets 
«  different  direction. 

While  some  courts  of  high  repute  have  taken  a  different  view, 
we  confess  our  inability  to  escape  the  logic  of  this  proposition. 

The  courts  of  New  York,  New  Hampshire,  Illinois,  and  perhaps 
other  States,  seem  to  have  taken  a  different  view  of  the  question. 

In  consonance  with  our  view  are  the  following,  among  other 

anthorities:  Whitton  v.  Smithy  Freem.  Ch.  231;  Freeman  v.  Stewart, 

41  Miss.  139  ;  Cartw  v.  Beamany  6  Jones'  L.  44  ;  Rice  v.  Barnard, 

ao  Vt.  479  ;  National  Bank  v.  Spraguey  20  N.  J.  Eq.  14  ;  Allen  v. 

Centre  VaUey  Co.,  21  Oonn.  130 ;  Sighr  v.  Knox  County  Bank,  8 

Ohio  St.  511 ;  Ex  parte  Ruffi^i,  6  Ves.  119  ;  Campbell  v.  Mullett,  2 

Swanst.  Oh.  553. 

Judgment  affirmed, 

"Marm  bt  tbb  Rzrovmu  -»Tbe  precise  state  of  facts  in  this  case  seems  ▼ery  rarely  to 
keve  arisen.  In  neariy  all  the  cases  sales  bj  one  partner  have  been  confined  to  his  own 
Interest,  or  the  firm  hare  been  insolvent,  or  the  sale  has  been  without  the  assent  of  the 
copartaera,  or  the  proceeds  hare  not  been  applied  to  his  own  debt.  To  review  the  cases 
dted  In  the  opinion: 

TnuUon  V.  SmUK,  FMem.  Ch.  S81.  Here  one  partner,  withoat  the  other*s  knowledge, 
add  the  entire  stock  and  invested  the  proceeds  in  land.  It  was  held  that  this  teminated 
the  partnership,  although  the  articles  stipulated  for  a  longer  continuance,  and  created  a 
Joint  tenancy  between  the  former  partners  in  the  land.  The  court  observe:  '*  One  of  the 
mdlBpiited  canons  of  the  law  of  partnership  la  the  right  of  each  partner  to  sell  the  whole 
partoenhip  proper^,  if  the  sale  be  free  from  firaud  on  the  part  of  the  purchaser,  and  such 
a  sale  terminatea  the  partnership  relation.** 

J^Vwrnon  V.  SUwtsrU  41  Hiss.  188.  In  this  case  it  was  held  that  where  a  partnership  Is 
dIsMlved  by  death  the  partnership  creditors  have  a  quati  lien  in  equity  upon  the  partner- 
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ship  effects,  bat  only  as  a  derivatiTO  and  subordinate  right  under  and  throufl^  tfaeBsB  aad 
equity  of  the  partners.  The  oourtsay:  *'Bat  then  the  equities  of  the  creditocsare  to  be 
worked  out  through  the  medium  of  that  of  the  partoert."  The  point  decidad  is,  that  "^aa 
to  the  separate  estate  of  the  deceased  partner,  at  law  the  creditors  have  no  remedj.** 

Carter  ▼.  Beamafi,  0  Jones*  L.  44.  This  case  simply  hdd  that  one  partner  might  pay  bis 
individual  debt  by  offsetting  a  demand  of  his  firm  against  his  creditor  when  It  appesied 
that  such  was  the  habit  of  both  partners.  ''Ftaud  Is  repelled,*'  said  the  court,  **  when  it 
appears  that  the  other  partner  assented  to  the  transaction,"  and  this  asssnt  might  be 
inferred  from  the  course  of  dealing  manifested  by  the  entries  on  the  books. 

Rice  ▼.  Barnard,  80  Vt.  479.  Here  it  was  held  that  the  right  of  partoenfa^i  crcdUofs  to 
a  preference  over  creditors  of  individual  members  of  the  firm  in  the  distribatkm  of  part- 
nership property  Is  irtieily  dependent  on  the  right  of  the  individual  partners  to  enforce  a 
lien  upon  the  partnership  funds  for  the  payment  of  the  partnership  liabilities  before 
individual  debts;  and  if  the  contract  of  partnership  be  of  such  a  nature  that  the  eopert- 
ners  can  enforce  no  such  right,  as  between  themselves,  the  partner&hip  credltofs  can  daim 
no  such  preference.  This  doctrine  was  applied  to  a  case  where  the  partnen  for  yean: 
drew  each  what  be  chose  without  any  account  being  kept  and  without  any  setdenieBt,  sad 
the  arrangement  was  held  not  to  constitute  a  partnerBhip  but  a  tenancy  In  oommoB. 

In  Naiional  Bank  v.  Sprague^  20  N.  J.  Eq.  14,  It  was  held  that  partners  have  the  power 
while  the  partnership  assets  remain  under  their  control  to  appropriate  any  portion  of  then 
to  pay  or  secure  their  individual  debts,  and  except  In  contemplation  of  insolvency  a  mort- 
gage given  by  them  to  secure  individual  debts  fairly  due  is  not  rendered  void  bj  the  fact 
that  it  operates  to  give  such  debts  a  preference  over  debts  of  the  firm.  In  this  ease  th» 
firm  were  unable  at  the  time  of  the  mortgage  to  pay  their  debts  In  full,  but  the  mortgage  of 
nearly  all  their  property  was  made  in  good  faith  to  enable  Uiem  to  continue  and  redeem 
their  position,  and  the  mortgage  was  sustained. 

In  Allen  v.  Centre  Valley  Co,,  21  Conn.  180,  it  was  held  that  though  the  credlton  of  a 
partnership  are  entitled  to  a  priority  of  payment,  as  between  them  and  creditots  of  as 
individual  partner,  out  of  the  partneiship  funds  so  long  as  they  continue  parcneish^f^ds.' 
yet  they  have  no  specific  lien  thereon,  and  while  the  partnendiip  remains  and  its  boainfii 
is  going  on,  whether  it  is  in  fact  solvent  or  not,  there  is  no  legal  objecticm  to  a  distrfbotiOB 
of  the  partnership  funds  among  the  members  of  the  firm,  or  a  htma  fUSe  change  of  then 
from  joint  to  separate^  estate.  The  court  observe:  **Tbe  partners  have  the  Hen,  aui 
especiaUy  the  solvent  ones,  and  have  a  right  to  insist  that  the  Joint  fbnds  shall  pay  ths 
joint  debts,  and  in  this  way  and  by  enforcing  the  equities  or  lien  of  the  partners  the  cred- 
itors of  Uie  copartnership  come  to  their  ris^ts,  whatever  they  are,  and  thus  these  riglits 
are  worked  out,  as  the  authorities  say."  Citing  Ex  parte  Ruffin  and  Campbell  v.  MulUtt 
infra. 

•  The  same  general  doctrine  was  held  in  SUjUr  v.  Knox  County  Bank,  8  Ohio  St.  611,  wlwrt 
the  precise  point  adjudged  was,  that  where  a  creditor  of  a  firm  and  of  one  of  its  mmben* 
With  the  assent  of  all  the  partners,  bought  of  the  firm,  in  good  faith  and  at  a  fair  prioe, 
goods  to  the  amount  of  such  joint  and  separate  Indebtedness,  though  with  knowledge  thst- 
the  firm  was  insolvent  in  the  popular  sense  of  the  term,  such  purdiase  is  notfrandnlcBt  si 
against  other  creditors  of  the  partnership.  The  court  said :  *'  Nor  Is  It  denied  but  thst  fei 
ordinary  cases,  the  partners  aU  assenting  thereto,  a  valid  appropriation  may  be  made  cf 
the  joint  assets  to  the  separate  debt  of  one  of  the  firm.  The  creditors  of  partaeriUp 
merely  as  general  creditors  have  no  Uen  on  the  joint  assets  of  the  firm.*'  **11is  r|^  ta 
have  the  joint  assets  applied  to  the  joint  liabilities,  to  the  exclusion  of  the  separate  oed- 
Itors,  Is  the  permnal  rU^t  of  the  partners  themselves.** 

In  Doner  v.  Stafuffer,  1  Penn.  198,  the  general  doctrine  as  to  the  eqodtyoi  ths  psit- 
nership  was  recognised,  and  applied  to  the  case  of  a  separate  creditor  of  both  psftnos 
selling  on  execution  the  partnership  ^ects  on  separate  judirments  *gM**Tt  each  to  lbs 
same  purchaser.  The  last  sale  carried  all  ihe  partnership  interest  aa  against  the  dssMsdi 
of  partnership  creditors.  The  court  queried  what  would  be  the  effect  if  the  napsctlvs 
shares  had  been  bought  by  separate  purchasers.  This  wc9  pronounced  obttcr  In  Mnack 
V.  Whitwea,  infra. 

In  Oootxr'8  Appeal,  89  Penn.  St.  9,  the  same  general  doctrine  was  rBCognlaed.  Thseoart 
said,  ol/iter,  that  the  ri^t  of  the  partners  to  insist  on  the  application  of  the 
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iwvpert;^  to  partnerahip  liabilitiM  is  waived  Iqr  his  sale  of  all  his  Interest,  and  the  effect  la 
the  same  where  the  several  interests  are  sold  on  several  executions.  .This  is  treated  as 
iAiUr  in  Mcnagh  ▼•  fT/kttwett,  infra. 

In  Sehu^er  v.  FUhian^  17  Ind.  468,  It  was  held  that  a  coDVe7ance.b7  partners,  through 
a  third  person,  to  their  wives  in  paymentof  money  lent  by  them  to  their  respective 
husbands,  was  valid  ss  sgalnst  creditors  of  the  partnership.  This  was  during  the 
continuance  of  the  partnership,  the  partners  having  then  the  right,  the  court  said,  to 
dispose  of  their  property  as  they  please,  and  the  equity  of  partnership  creditors  arising 
only  In  the  distribution  of  the  partnership  effects  on  dissolution  by  death  or  bankruptcy. 

Id  Hapuood  v.  ComweU,  48  IlL  64,  it  was  held  that  where  one  partnersells  his  entire 
Interest  to  his  copartner,  end  the  latter  appropriates  it  to  the  payment  of  his  own 
Individual  debt,  the  transaction  is  valid  as  against  copartnership  creditors,  although 
the  purchase  was  made  to  enable  the  purchaser  so  to  transfer  the  property.  The 
court  Ray,  in  substance,  that  the  equity  of  partnership  creditors  only  exists  where  the 
superior  Hen  of  the  partners  has  not  been  surrendered.  ' '  Thus  if  all  the  members  of 
a  firm  agree  to  the  appropriation  of  firm  property  in  payment  of  an  Individual  debt, 
due  from  one  of  the  members,  the  creditor  would  take  the  property  discharged  of  any 
claim  on  him  of  the  partnership  creditors*  and  this  because  the  members  of  the  firm 
have  expressly  parted  with  their  lien,  and  the  creditors  have  none  except  through  the 
partners.'* 

In  Siake$  v.  SUvens,  40  Cal.  801,  one  partner  in  good  faith  sold  partnership  property 
In  payment  of  his  individual  debt.  A  creditor  of  the  firm  attached  it,  and  in  an 
action  of  replevin  therefor  brought  by  the  purchaser,  the  court  held  that  If  the  other 
partner  consented  to  the  sale,  the  legal  title  passed,  and  In  support  of  a  judgment  for 
the  plaintiff  the  court  presumed  such  consent. 

In  KimbaU  v.  27iompsrm,  18  Mete.  283,  one  partner,  with  the  consent  of  the  other, 
sold  one-half  the  'Ann  effects  to  a  third  person.  The  other  partner  after- 
ward sold  the  other  half  to  the  same  person.  HeU  prima  fcudt  valid  against  all  the 
worid,  and  only  to  be  set  aside  by  creditors  of  the  firm  proving  it  to  be  fraudulent 
as  against  them.  The  decision  Is  only  to  this  extent,  the  court  not  undertaking  to 
define  what  facta  would  render  the  transfers  fraudulent  as  to  the  firm  creditors,  and 
the  case  not  showing  the  facts 

In  (Mm  ^f  Maquioketa  v.  WtRey,  3S  Iowa,  828,  it  is  said:  *'  Partnership  creditors  have 
no  lien  upon  the  joint  property  for  the  payment  of  their  claims.  While  the  firm  is  in 
existence  such  property  maybe  sold,  and  will  be  followed  by  no  claim  In  law  or  equity 
of  the  creditors  of  the  firm.  The  partners  are  free  to  dispose  of  it  as  the  property  of 
individuals  may  be  disposed  of,  and  one  of  them  may  bqpome  its  separate  owner.  The 
dtopoaltion  maybe  made  pending  or  upon  an  arrangement  for  dissolution,  and  as  the 
partners  may  then  sell  their  property  to  one  another,  so  may  they  transfer  it  to  one 
of  themselves  from  any  equity  of  the  joint  creditors."  In  this  case  one  of  the  part- 
ners sold  his  Interest  to  the  other  on  the  latter*s  assuming  the  firm  debts,  and  It  was 
held  that  firm  creditors  had  no  priority  of  right  to  It  In  the  hands  of  the  remaining 
partner. 

In  ParUh  v.  Xtewte,  Freem.  Ch.  299,  the  same  doctrine  was  laid  down,  and  It  was  held 
that  a  sale  of  the  stock  In  trade  by  one  partner  to  another  puts  an  end  to  the  equity 
of  the  partnership  creditors,  and  the  joint  property  thereby  becomes  the  separate 
property  of  the  purchasing  partner,  and  is  not  liable  In  his  hands  to  the  claims  of  the 
joint  creditors. 

In  £r  parte  Ru^ln,  6  Yes.  Jr.  119,  It  was  held,  that  on  a  fair  dissolution  of  a  part- 
nership, one  retiring  and  assigning  the  partnership  property  to  the  other,  and  taking 
a  bond  and  covenant  of  indemnity  against  the  firm  debts,  the  other  continuing  sepa* 
lately  In  trade  a  year  and  a  half  and  then  becoming  bankrupt.  Joint  creditors  had  no 
equity  attaching  upon  partnership  effects  remaining  In  specie.  In  his  note  to  this 
case  Mr.  Sumner  says  that  the  equity  of  the  partnership  creditors  Is  only  worked  out 
through  the  rights  of  the  partners  as  against  each  other,  **  may  be  considered  as  per- 
fteUy  established.*' 

In  Campbdl  ▼.  MvJUtU  2  Swanst.  BSl.the  property  In  question,  being  money  awarded 
totwo  of  three  Joint  ship-owners  as  compensation  for  losses  by  capture,  was  held  not 
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to  be  partnerahip  property.  The  general  dootrlne  of  the  ebeenoe  of  lien  la  the  perr 
nerahlp  creditors,  and  the  dependence  of  the  eqitltj  on  the  niedlam  of  the  paitDen. 
was  reoogniaed,  citing  Ex  pcarU  Ruffin .  The  latter  case  is  also  expreeslr  appfofed  la 
&r  parte  WUUanu,  11  Ves.  Jr.  3;  Ex  parU  KendaU,  17 Id.  6M. 

In  Dlmon  v.  Hazard^  33  N.T.  05,  it  was  held  that  when  one  partnerredras*  aaiitii' 
tng  to  the  other,  In  good  faith,  all  his  Interest  in  the  paitnership  property,  the  latter 
takes  such  property  free  from  equities  of  partnership  eredltors,  and  may  in  like 
manner  assign  It  in  payment  of  his  Individual  debt.  This  principle  is  also  deeMel  la 
Hoice  y.  Lawrence,  9  Cu»h.  665;  Rabb  v.  Afudge,  14  Gray,  584;  Buttm  ▼.  Chortofd, 
Fund^  M  Penn.  Pt  106.  These  cases  are  distinguished  in  Afenagl^  t.  WkUwdttiitfm; 
Atnntirono  vi  Fahneetock^  19  Md.  58,  and  Ladd  r,  Qtincold,  i  Ollm.  S,  and  Hapgood  t. 
CoTHMfeXU  i8  111.  <M,  are  to  the  same  effect  as  Dimon  y.  HoMord, 

In  Tenney  v.  Jo/knaon,  4S  N.  H.  144,  it  was  held,  that  where  differencea  betwesn  pait 
Ders  were  arbitrated  and  an  award  was  made  that  all  the  partnership  property  sboold 
pass  to  one  of  the  partners,  who  should  rey  the  partnership  debts,  such  property  ms 
subject  to  attachroetit  by  creditors  of  the  firm  in  preference  to  Indlyldual  crsditott. 
And  in  Fermm  y.  Monroe^  21  id.  46S,  it  was  held,  that  where  partners  sell  the  stock  la 
trade  in  order  that  the  proceeds  may  be  applied  by  the  purchaser  to  pay  the  IndlTidosl 
debt  of  one  partner  for  money  put  into  the  business,  instead  of  going  to  pay  the 
partnership  debts,  such  sale  is  void  as  to  creditors  of  the  Arm.  The  court  say :  **  How 
oould  it  relleye  the  case  of  the  partnership  creditor  to  be  told  that  though  he  had  lost 
the  preference  which  the  law  gives  him,  by  a  sale  contrlyed  for  that  purpose,  the 
property  of  the  Arm  had  not  been  kept  from  him  for  the  use  of  his  debtors*  but  had 
gone  to  another  party,  that  as  against  him  had  not  the  smallest  right  to  it?** 
^*The  law  does  not  allow  the  creditor  of  one  partner  to  obtain  sny 
security  for  his  debt  by  prior  attachment  of  the  partnership  property  oatll 
all  their  debts  are  paid.  But  if  partners  could  sell  or  assign  their  property  to  pay 
the  debt  of  one  partner,  this  rule  would  be  soocesafully  evaded  la  all  that  numeraosdasi 
of  cases  where  the  partners  might  be  dispoeed  to  favor  the  creditors  of  the  indtvidosi 
partners  at  the  expense  of  thoee  who  had  given  credit  to  the  firm  on  the  ground  of  prop- 
erty which  they  held,  aa  a  partnership  fund,  and  which  the  law  pledges  to  the  peyoMBt 
of  their  debta.'*  Ex  %xtrU  Ai^t  and  Ex  parte  WHHame  are  dlstingniahed  on  thegroaad 
that  a  sale  to  one  partner  is  on  a  footing  of  a  fair  sale  to  third  persons.  Rfes  v.  Bsmari 
Is  denied. 

The  question  was  pronounced  a  new  one  in  Ueno/gh  v.  Whit%ccU,  6SK.  Y.  146  s.  c,  U 
Am.  Bep.  683.  Here  two  partners  in  a  firm  of  five  transferred  their  Interests  to  oneof  th» 
remaining  three ;  two  of  the  latter  mortgaged  their  Interests  to  secure  Individual  dehis, 
and  the  third  transferred  his  to  a  stranger.  The  mortgagee  and  thia  last  transfer  vcie 
consented  to  by  the  other  remaining  partners.  It  was  held,  that  a  levy  for  a  debt  of  tbt 
original  partnership  upon  the  firm  property  in  the  hands  of  a  pnrdiaser  under  the  moc^ 
gagea  was  vaUd.  The  cases  of  Ex  parte  RuJBUi  and  Dimon  v.  BoMord  are  distingBished 
on  the  ground  that  the  purchasing  partner  acquires  the  absolute  right  of  disposal  of  the 
firm  property,  because  be  derives  title  by  the  joint  act  of  aU  the  firm,  and  hia  traMterls 
good  faith  will  protect  his  transferee  from  the  claims  of  the  old  partnership  croditors ;  tail 
If  he  retains  the  property  in  his  ownership  it  contlnnes  liable  to  the  superior  dalm  of  ths 
partnerahip  creditors.  **The  question  now  Is,**  si^  the  court,  "  What  la  the  etttact  apoa 
the  title  of  the  firm,  as  between  it  andita  creditors,  of  transfers  by  the  partners  aefwsltr 
of  their  respective  Interests  to  third  persons  ?  **  And  they  concede,  that  **  had  the  joiet 
property  been  transferred  by  the  joint  act  of  all,  the  creditors  of  the  old  firm  would  have 
loHt  their  quart,  lien,  or  their  right  to  pursue  this  property,  unless  they  eonhl  Impssfh  tbt 
transfer 'for  fraud . "  And  -.gain  they  say :  '  *  There  has  been  no  distribution  of  the  prop- 
erty among  the  partners,  and  it  has  not  been  transferred  by  them  as  partners  hfrnajjob* 
act,  or  by  the  act  of  one  in  the  name  ,if  aU.**  This  statement  of  the  queatkM  would  ss^ 
to  distinguish  the  case  from  the  principal  case,  because  in  tha  latterthe  tiaiMig  wss  la 
effect  Joint,  it  being  a  transfer  of  all  the  firm  property  by  one  partner  with  theeoMMl of 
the  other.    In  another  point  the  cases  distinguishable. 

In  Menoifii  v.  WMtwO  the  Arm  seems  to  have  been  Insolvent  at  the  time  of  thelattsrl 
Iv  and  the  mortgages.    IUpallo,  J.,  says  :  "  We  cannot  concur  in  this  view  of  the( 
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•f  the  flndliigii,  bat  think  that  the  facts  found  show  that  the  firm  was  insolTent  when  the 
mortssffBS  were  given,  and  if  there  were  way  doubt  upon  that  point,  they  clearlj  ewtaMtsh 
that  the  divenion  of  four- fifths  of  its  properties  to  the  individual  debts  of  two  of  the  part- 
aeia  would  make  it  solTent .  **  And  Allkn,  J. ,  says :  **  As  clearly  shown  by  Judge  Rapallo, 
fktMB  the  facts  found  by  the  referee,  and  stated  as  favorably  for  the  plaintiff  as  the  evl- 
dsnce  would  permit,  the  firm  was  insolvent,  and  hopelessly  si>,  except  as  struggling  men 
will  hope  against  hope,  ani  the  transfers  of  the  partnerBhip  property  for  the  payment  oC 
tedtvidual  debts  were  therefore  a  fraud  upon  the  creditors  of  the  firm  and  void."  What 
li  said  by  the  Judges  in  that  case  upon  the  general  question  may  perhaps  be  therefore  oon^ 
ilderod  oMtcr;  at  aU  events  not  applicable  to  the  facts  of  the  principal  case.  Sea 
thOpB  V.  MeNedy^  66  Mo.  654 ;  s  c,  mf  Am.  Rep.  878. 

8o  far  as  we  can  discover,  therefore,  the  principal  case  Is  unlverMdly  snstalnad  by  author- 
Jlr  eaospt  In  New  Hampshire. 
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(55  Miss.  6I0.> 

Bale  —  iflAsn  tiUe  panes, 

&  agreed  in  writing  to  buy  of  L.  five  balea  of  cotton  weighing  480  pounds 
each,  at  11  cents  a  poand.  At  the  time  the  cotton  was  in  balk  on  L.*8  prom- 
Ims,  and  he  was  to  liaal  it  to  M.*8  gin,  and  after  it  was  ginned  and  packed,  to 
haul  the  bales  to  Canton.  He  hauled  a  portion  to  the  gin,  and  it  waa 
ginned  and  packed,  bat  before  it  was  hauled  to  Canton  it  was  attached  by  a 
ereditor  of  L.     Heid,  tliat  title  had  not  passed  to  S.* 

CLAIM  of  personal  property.  Smith,  tlie  plaintiff,  attached  five 
bales  of  cotton  as  the  property  of  Lewis.  Part  was  at  McDon- 
4Jd'e  gin  in  bales^  and  the  rest  at  Lewis'  residence  in  seed.  The 
defendant,  Sparkman,  filed  an  affidavit  claiming  the  cotton.  The 
•opinion  states  the  other  facts.  The  defendant  had  judgment  below. 

Rafnumd  Reid,  for  plaintiff  in  error. 

JoBeph  D.  BadSy  for  defendant  in  error.  Where  a  contract  of  sale 
<rf  a  specific  commodity,  in  esse  and  susceptible  of  immediate  de- 
liyery,  is  made,  the  property  is  immediately  changed,  though  no 
deliTory  has  taken  place.  IngersoU  v.  Eendalt^  13  Smed.  &  M. 
^11 ;  Jordan  y.  Harris  d  Weeks,  31  Miss.  258. 

SiMRALL,  0.  J.  The  only  question  that  need  be  considered  is 
irhether  the  sale  of  the  five  bales  of  cotton,  by  Lewis  to  Sparkman, 

•  See  Acmnoi  t.  WMUaker  (71  N.  T.  291),  87  Am.  Rep.  42 ;  Hurff  r.  Hiree  (U  Vroom, 
-gnx  29  Am.  Sep.  982;  FtTQuaon  t.  Norihtm  Bank  of  Esntuefcy  (14  Bosh,  665),  20 
41S. 
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was  complete  so  as  to  vest  the  property  in  Sparkman  at  the  time 
the  attachment  was  levied.  At  the  time  of  the  sale,  NoYember  27, 
1875,  the  cotton  in  contestation  was  in  bulk  in  a  house  on  the  prem- 
ises occupied  by  Lewis.  He  was  to  haul  the  seed-cotton  to  Ho* 
Donald's  gin,  and  after  it  was  ginned  and  packed,  haul  the  balet 
to  Canton. 
The  written  memorandum  is  in  these  words  * 

'*W.  A.  Sparkman  bought  of  J.  R.  Lewis  five  bales  of  cotton^ 
weighing  480  lbs.  each,  at  11  cts.  per  lb.,  to  wit :  S400  Ibe.,  t264.00. 
''Received  payment  in  full,  27  JVbv,,  1875. 

(Signed)  J.  R.  LEwm." 

The  statute  of  frauds  allows  no  contract  for  the  sale  of  goods, 
*  *  *  etc.,  to  be  valid,  for  a  price  above  $50,  unless  the 
buyer  shall  receive  part  of  the  property,  or  shall  payor  receiFe  part 
of  the  price,  or  unless  some  note  or  memorandum,  in  writing,  of 
the  bargain  be  made  and  signed,  etc.  Code,  §  2895.  This  sectioii 
was  adopted  first  in  this  State  in  1857,  and  was  borrowed'from  the 
English  statute. 

It  has  been  well  settled  that  the  term  ''  contract/'  as  used  in  the 
statute,  includes  contracts  in  which  the  sale  is  completed  by  a  trans- 
fer of  the  property  to  the  buyer,  and  the  price  to  the  seller ;  and 
also  executory  contracts  for  the  future  delivery  of  property  exist- 
ing in  the  same  form  in  which  it  is  to  be  delivered.  Story  on  Seles, 
§  259,  and  note.  The  statute  invalidates  a  large  class  of  contracts 
which  were  good  at  common  law.  Independent  of  the  statute,  the 
property  in  a  specific  chattel  may  be  transmitted  from  one  person 
to  another  without  delivery,  and  without  payment  of  the  price.  If 
a  time  is  named  for  the  payment,  reciprocal  actions  will  lie  by  the 
buyer  for  the  thing,  and  by  the  seller  for  the  price.  Chitty  on 
Cont.  518;  Dixon  v.  Yates,  5  Barn.  &  Ad.  313,  340.  In  Stamps  ▼. 
Bti^h,  7  How.  266,  decided  before  the  adoption  of  the  section  of 
the  English  statute  here,  commenting  on  the  requisites  of  a  sale 
complete  by  delivery,  the  court  sanctioned  the  rule  as  stated  bj 
Chancellor  Kent,  2  Com.  492,  viz.:  "  Where  the  terms  of  the  sale 
are  agreed  on,  and  the  bargain  is  struck,  and  ef9ery  thing  that  the 
seller  has  to  do  is  complete,  the  contract  of  sale  beoomes  abeolnte 
without  actual  payment  and  delivery,  and  the  property  vests  in  ths 
buyer.*' 
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The  author  must  be  understood  as  meaning  that  every  thing  must 
be  done  which  by  the  contract  is  required  as  a  condition  precedent 
to  the  sale.  For  there  is  a  large  class  of  cases,  especially  in  the 
later  reports,  which  hold  that  the  seller  may  engage  to  do  somethings 
in  respect  o{  the  property  which  the  parties  do  not  mean  to  be- 
essential  before  the  property  passes.  In  the  case  cited,  the  *'  haul-^ 
ing  of  the  ootfcon  to  the  river  bank  by  Stamps  "  was  said  not  to  be 
a  condition  of  that  sort.  The  rolling  from  the  gin-house,  and  sepa- 
ration of  the  bales  of  cotton  (the  subject  of  the  sale)  from  the-^ 
common  mass,  the  weighing  and  calculation  of  the  price,  were  con* 
sidered  as  perfecting  the  delivery. 

The  hauling  of  the  bales  to  the  river  landing  might  properly, 
have  been  regarded  as  a  service  lo  be  rendered  by  the  seller  as  a 
bailee  for  Bush,  the  buyer. 

In  McKay  v.  Samblin,  40  Miss.  474,  a  similar  service  to  be  ren- 
dered, viz.:  "To  haul  the  cotton  to  Canton  when  required  to  do 
80,'*  was  esteemed  as  ai^  act  tp  be  done  by  the  seller  as  bailee,  the- 
circumstances  showing  that  there  had  been  a  delivery  (construct- 
ive), and  that  the  commodity  was  left  in  the  custody  of  the  seller 
as  bailee. 

Jordan  v.  Harris,  31  Miss.  258,  is  another  illustration  of  whether 
the  act  to  be  done  must  be  performed  before  the  property  is  vested 
in  the  buyer.  "  A  bargaiii  was  struck  for  all  the  cotton  that  Young^ 
had  in  Slaughter's  gin  at  9  cents  per  pound  (part  of  the  price  wa» 
paid  down).  Slaughter  was  directed  by  Young  to  deliver  the  cot- 
ton to  Jordan  ;  credit  for  the  balance  was  to  be  given  on  Young'a 
indebtedness  after  the  cotton  was  ginned  and  weighed  ;  the  sale  was 
complete  because  '  the  weighing  «  ♦  ♦  ^^^  to  be  done 
merely  to  ascertain  the  balance  for  which  Young  was  to  receive 
credit  on  his  indebtedness/" 

Much  depends  on  whether  all  has  been  done  about  the  property 
which  the  parties  intended,  and  whether  the  commodity  was  in  ense 
at  the  date  of  the  contract,  in  condition  to  be  delivered.  These 
considerations  furnish  valuable  tests  to  determine  whether  the  con- 
tract is  an  absolute  sale  or  executory. 

The  contract  between  Lewis  and  Sparkman  meets  the  demands 
of  the  statute  of  frauds.  But  it  was  not  a  ^'  contract  of  sale  "  per- 
fect to  transmit  the  property  in  the  cotton  from  one  to  the  other. 
The  contract  was  for  five  bales  of  cotton  of  a  certain  weight.  At 
that  time  Lewis  did  not  have  a  bale  of  cotton,  so  far  as  shown  by 
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testimony.  He  did  haye  a  bulk  of  cotton  in  the  ieed  —  more  tluHi 
enough,  when  ginned  and  baled,  to  fulfill  his  oontract.  It  is  feiy 
probable  that  the  parties  had  reference  to  cotton  to  come  from 
Lewis'  crop  of  that  year,  most  of  which  was  then  gathered.  Bat 
they  intended  that  Lewis  should  put  the  cotton  in  merehantabk 
ahape  by  ginning  and  baling. 

Sparkman  did  not  bargain  for  seed-cotton.  At  the  time  of  the 
contract  there  was  no  identification  and  setting  apart  of  any  par* 
ticnlar  bales  as  those  bought  by  Sparkman.  It  is  quite  clear  tbst 
the  contract,  in  the  light  of  the  circumstances,  was  executory,  and 
that  the  property  in  the  cotton  was  not  transmitted  to  Sparkmia 
by  delivery  before  the  attachment  of  Smith  was  levied. 

We  cannot  review  the  instructions,  because  no  objection  to  them 
was  made  when  given  to  the  jury,  nor  is  any  complaint  made  of 
them  in  the  motion  for  a  new  trial. 

We  think,  however,  that  the  verdict  is  against  the  testimony,  and 
for  that  reason  must  be  set  aside  and  a  v$nir0  d$  no90  awarded. 

Judgmeni  rever$ed. 


Dl  THB 


SUPREME  COURT 


or 
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Umtrnkwaf  Dibpatoh  akd  Tbakspobtatiov  Oovpavt  t.  Moob« 

(B8ni.iaB.) 

€brrifr<— Hift«ft  hound  to  eofrry  ffo&d9  to  dettinoHon — when  HabttUff  iomUnaU%, 

TbeplaintliT  deliTered  to  the  defendant  at  New  York  goods  addreseed  to  the 
eonaignee  at  Bloomington,  lUinoiB.  The  defendant  gave  a  bill  of  lading 
acknowledging  the  receipt  of  the  goods  thas  addressed,  bat  specifying  that 
Ihej  were  to  be  forwarded  to  "Chicago  depot  only."  It  was  proved  that 
lliero  was  no  other  agreement,  and  that  the  plaintiff  was  in  the  habit  of 
shipplnic  goods  in  like  manner  and  receiying  similar  bills  of  lading.  EM^ 
that  the  presomption  of  an  agreement  to  deliver  the  goods  at  Bloomington* 
ntoed  hj  the  acceptance  of  the  goods  so  marked,  was  oyeroome  by  the 
express  contract  In  the  bill  of  lading. 

Actrrier  transported  goods  to  their  destination,  where  they  arrired  late  at 
night.  On  the  arrival  he  placed  them  In  his  warehouse,  a  secare  place  of 
stomge,  and  the  next  morning  they  were  destroyed  by  iire  withoat  his 
fiwlt.  HM,  that  he  was  not  responsible,  although  he  gave  no  notice  to  the 
consignee  of  the  arrivaL    {8m  note^  p.  548.) 

AOTION  for  damages  for  breach  of  contract  to  carry  goods.  The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

WiUiam  B.  Bughes,  for  appellant. 

ScHOViBLDy  0.  J.    It  is  alleged  in  the  declaration  that  the  plaint. 
lB  delirered  to  the  defendant  one  case  of  goods  or  saddlerj,  of  the 
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value  of  $4:00,  to  be  carried  by  the  defendant  from  New  York  to 
Bloomington,  and  in  consideration  thereof,  and  the  reward  to  be 
paid  by  the  plain  tiff,  the  defendant  faithfully  promised  to  take  care 
of  said  goods  and  carry  the  same  to.Bloomington,  and  there  deli?er 
the  same  to  the  plaintiflE.    The  breach  is  in  the  usual  form. 

The  bill  of  lading  in  evidence  acknowledges  the  receipt  of  the 
^oods  from  the  con^i^nors  in  good  order,  in  New  York,  addressed 
to  the  plaintiff  at  Bloomington,  but  contains  this  clause:  '*  To  be 
forwarded  in  like  good  order  (damages  of  navigation,  collisions  and 
lire,  and  loss  occasioned  by  mob,  riot,  insurrection  or  rebellion,  and 
sM  dangers  incident  to  railroad  transportation,  excepted)  to  Chicago 
depot  only,  he  or  they  paying  freight  and  charges  for  the  same  as 
below." 

H.  W.  Goon  testifies  that  he  was  the  agent  of  the  defendant  at 
New  York  at  the  time  the  goods  in  controversy  were  shipped;  that 
the  only  contract  for  the  transportation  of  the  goods  was  that  con 
toiued  in  the  bill  of  lading;  that  he  gave  the  consignors  the  bill  of 
lading  upon  the  receipt  of  the  goods;  that  the  consignors  were  fre- 
quent shippers  of  goods  by  defendant's  line,  and  generaUy  took 
siniilar  bills  of  lading;  that  he  had  no  conversation  whatever  with 
any  one  shipping  the  goods,  and  did  not  then,  or  at  any  other  time, 
agree  that  the  goods  should  be  transported  to  any  other  place  than 
Chicago,  and  that  he  had  no  authority  to  make  such  an  agreement 
This  evidence  does  not  appear  to  be  contradicted.  Accepting  this 
ss  true,  as  we  must,  the  presumption  that  would  otherwise  have 
existed  of  a  contract  to  carry  to  Bloomington,  from  the  acceptance 
•of  the  goods  for  transportatibn  marked  to  that  point,  is  overcome 
by  the  evidence  of  an  express  contract  to  carry  to  the  Chicago 
•depot  only.  We  must  presume,  from  the  fact  that  the  consignors 
were  frequent  shippers  by  this  line,  and  in  the  habit  of  receinng 
like  bills  of  lading,  that  they  were  familiar  with  its  contents,  and 
hence,  when  they  accepted  it,  knew  that  it  obligated  the  defendant 
only  to  ship  to  the  Chicago  depot 

It  is  shown  the  goods  were  promptly  shipped  to  the  Chicago 
depot,  and  there,  late  in  the  evening,  taken  from  the  car  in  which 
they  were  shipped,  and  placed  in  the  defendant's  warehouse,  a  safe 
And  secure  place  of  storage,  and  on  the  following  morning  the; 
were  destroyed  by  the  memorable  fire  in  that  city  of  October  the 
9th,  1871. 

There  can,  therefore,  be  no  recovery  against  the  defendant  as 
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carrier.    Merchants*  Dispatch  Trans.  Co.  v.  ffallock,  64  111.  284  ; 

Illinois  Cent,  R.  R.  Co.  v.  Friend^  id.  303;  Gahn  et  ah  v.  Michigan 

Central  R.  R.  Co.,  Tl  id.  96. 

In  the  view  we  have  taken  of  the  evidence,  the  judgment  mast 

be  reyersed  and  the  cause  remanded. 

Reversed  and  remanded. 

Nors  BT  THS  RspoKmu— The  doetxine  of  the  second  imragraph  of  the  ajllabus  is  a 
<lepttitore  from  the  general  doctrine,  and  is  conceded  so  to  be  in  CcUih  y.  B.  R.  Co.,  dted 
bk  the  principal  case.  See  note,  7  Am.  Bep.  691.  As  to  what  circumstanoes  will  discharge 
the  earrtor^s  liability,  see  MabOe  A,  Girard  B.  B.  Co,  t.  PrewUU  46  Ala.  03;  s,  c,  7  Am^ 
Rep.  586;  Rice  v.  HarU  118 Mass.  901;  s.'c,  19  Am.  Rep.  488 ;  Pdtnn  t.  Renmlaer  A  Sar.B, 
B.  Go.,  54  N.T.  814;  s.  c,  13  Am. "Rep.  568;  Chiea^  A  Ntnthufatem  By.  Co.  y.  Sawyer,  68 
n.  285;  8.  a,  18  Am.  Rep.  613 ;  Meyer  t.  CkicoQO,  etc.,  Ry.  Co.,  M  Wis,  6(Ht;  a.  c,  1  Am; 
Itsp.  t07;  FteftiMT  T.  Buffalo  A  StaU  Liru  B.  R.  Co,,  44  N.  Y.  006;  a.  a,  4  Am.  Bep. 706; 
Ale  Ay .  Od.  T.  TrUcAS.  84  HL  889 ;  a.  o.,  te  Am  Bep.  451 .  ' 


Gary  v.  City  of  Pekin. 

(88111.154.) 

■    9 

OmutUtUionvl  law  —  taxatian — farming  landt  wUMn  a  eitjf, 

FWnniii^  lands  within  a  city  are  sabject  to  municipal  taxation,  although  tliey 
are  not  benafited  by  the  objects  for  which  such  taxation  is  levied.  {See 
ncU,p,  544.) 


6 


ILL  to  enjoin  the  collection  of  a  tax.     The  opinion  states  the 
case.    The  defendant  had  judgment  below. 


0.  J.  Mlioti,  for  plaintiffs  in  error. 
John  B.  CohrSy  for  defendant  in  error. 

Scott,  J.  Complainants  allege,  they  are  the  owners  of  farm 
lands  situated  within  the  corporate  limits  of  the  city  of  Peking  as 
the  boundaries  of  that  city  were  established  by  the  act  of  1859,  and 
that  no  portion  of  such  lands  have  ever  been  laid  ofF  into  town 
lots  or  blocks  as  part  of  the  city,  nor  have  they  ever  received  any 
benefit  from  any  public  improvements  carried  on  by  the  corpora* 
tion,  and  that  such  lands  lie  a  considerable  distance  from  the  im^- 
proved  portion  of  the  city,  and  are  only  available  and  valuable  for 
agricultural  purposes.     The  object  of  the  bill  is,  to  enjoin  tfa)o 
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corporate  aathorities  of  the  city  from  levying  and  collecting  taxes 
upon  lands  of  complainants  for  municipal  purposes,  and  for  objects 
in  no  way  connected  with  or  benefiting  the  lands  or  owners. 

It  is  not  insisted,  in  this  case,  that  the  court  has  jurisdiction  to 
disconnect  the  lands  of  complainants  from  the  city  of  Pekin,  or 
place  them  without  and  beyond  the  corporate  limits,  by  changing 
the  boundaries  of  the  corporation  as  established  by  law.  That,  it 
is  conceded,  can  only  be  done  through  the  legislative  departmenL 

While  these  lands  remain  within  the  limits  of  the  corporation,  it 

is  obvious  they  must  be  subject  to  taxation  for  municipal  purposes. 

The  Constitution  has  imposed  the  limitation  that  all  taxes  shall  be 

uniform,  iu  respect  to  persons  and  property  within  the  jurisdiction 

of  the  body  imposing  the  same,  and  of  course  the  courts  have  no 

jurisdiction  to  decree  otherwise.     However  burdensome  such  taxes 

may  be   complainants  can  have  no  relief  against  them  nnder  their 

bill 

The  decree  must  be  affirmed. 

Decree  affirmed, 

Koia  BY  THV  RxpoRTBK.— To  the  nine  effect  to  SUZy  ▼.  Otty  af  PHMnartJk^  Si  Ftno. 
St.  170^;  8.  a,  27  Am.  Rep.  683.  AtoOf  see  BrooikB  t.  Ptifk  Ooimty,  Iowa  Supreai*  Oonit* 
Dec.  5, 1879,  where  it  Is  held  that  the  right  to  tax  depends  upon  the  sitiiaftioii  of  th» 
property  and  the  peoullar  facts  of  the  case.  The  court  said :  ''The  land  upon  which 
the  tax  In  controversy  was  levied  and  paid,  consists  of  about  ISl  acres,  and  to  sttnated 
in  the  eastern  part  of  the  city.  There  are  no  buildings  upon  It.  It  to  Inclosed  wllb 
fences,  and  has  been  used  exclusively  for  agricultural  purposes.  It  to  bouiided  on  th* 
west  by  Stewart's  addition  to  the  city,  which  Is  subdivided  into  blocks  and  loU,  and 
some  four  or  five  of  the  streets  running  east  and  west  through  thto  addltfoo  at  their 
east  ends  abut  against  the  tond  in  question. 

"  The  land  on  the  south  of  that  belonging  to  plaintiffs  Is  laid  off  Into  Iota.  Hmts  to 
a  cemetery,  which,  from  an  examination  of  the  map  of  the  dty,  seems  to  have  bssa 
taken  In  square  from  the  west  part  of  plain tllTs  land.  As  to  usual  in  cases  of  thto 
character  Uiere  Is  a  conflict  in  the  evidence,  and  it  Is  a  dlfflcult  question,  evso  with 
the  aid  of  a  map,  to  determine  whether  this  land  should  be  held  to  be  taxable  withla  the 
rules  established  by  this  court  In  a  number  of  cases.  Indeed,  adjudicatad  eases  sId 
but  little  in  the  determination  of  questions  of  this  character,  where  no  two  eases 
can  be  found  precisely  similar  In  their  facts.  As  is  said  in  FVittofi  v.  CUyttf  Damtport 
17  Iowa.  401,  *Difllcult  as  the  task  will  be,  it  to  apparent  that  every  such  ease  will  have 
to  be  determined  upon  Its  own  peculiar  circumstances,  without  regard  to  an  j  deflnite 
or  fixed  rule,  and  hence,  doubtless  the  decision  in  some  instances  wlU  appear  qslte 
arbitrary  and  perhaps  unsatisfactory.'  In  that  case  the  court  adopted  the  foUowfor 
rule :  *  When  the  proprietors  of  undedlcated  town  property,  being  loeally  within  the 
corporate  limits,  hold  such  close  proximity  to  the  settled  and  Improved  parts  of  the 
town  that  the  corporate  authorities  cannot  open  and  Improve  its  streets  and  sBsfS 
and  extend  to  the  inhabitants  thereof  its  usual  police  regutotions  and  advaatsfsi 
without  Incidentally  benefiting  such  proprietors  In  their  personal  privllegss  and  se- 
eommodations,  or  In  the  enhancement  of  their  property,  then  the  povrer  to  tax  the 
same  arises.       *      *      * ' 

**We  think  the  court  below  did  not  err  In  holding  that  the  land  of  tbeplalatlflli 
taxable  for  olty  xmrposes  within  the   above  rule.    It  appears  that  sosMSf  the 
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in  Stawut's addition,  wliioh  have  tlieir  termini  upon  the  waat  line  of  plaintiff** 
have  been  worked  and  improved  by  the  city  to  some  extent.  Many  of  the  lots  in 
flleirart*8  addition  have  been  impiuved  by  the  erection  of  dweliinc-housee  thereon. 
Some  of  these  buildings  are  situated  quite  near  the  plaintiff's  land.  From  twenty  to 
thirty  families  reside  within  two  blocks  of  the  west  line.  There  Is  a  church  and  one  of 
the  dty  school-houses  within  two  blocks.  The  eastern  part  of  the  city  has  doubled 
its  population  in  the  last  eight  years,  and  Stewart's  addition,  as  one  of  the  witnesses 
ezpraases  It,  *  has  had  Its  portion  of  Improvements.*  It  also  appears  from  the  evi- 
denoe,  that  one  of  theplalntifb  at  one  time  stated  that  he  Intended  to  divide  the  land 
into  lots  jnst  as  soon  as  be  could  get  "bigenougb  figures  for  it."  These  facts  and 
others  discloeed  In  the  evidence,  lead  us  to  the  conclusion  that  the  city  cannot  Im- 
prove its  streets  leading  to  the  plaintiffs'  property  without  Incidentally  enhancing  Its 
▼aloe  as  city  property,  and  that  the  growth  of  the  otty  in  that  direction  wlU  prodnce 
the  same  reeolt.** 


Ohicaqo  Pagkino  akd  Provision  Co.  y.  Oity  of  Ohioaoo. 

(88  III.  8a.) 

(kntHtuHonal  law — Hatutor$f  eonttruetion  —  dofMe  licence  for  naieome  trade, 

when  can  lie  exacted. 

A  statote  gave  dtiea  and  villageB  the  power  to  direct  the  location  and  regalate 
the  management  and  construction  of  pork  paclcing-housefl  within  their 
limits  and  one  mile  beyond.  The  plaintifiF  carried  on  a  packing-house  in  the 
town  of  Lake,  within  one  mile  of  the  city  of  Chicago,  and  licensed  by  the 
town.  Heldf  (1)  that  the  power  to  regulate  authorized  the  requirement  of  a 
license ;  and  (2)  that  the  city  of  Chicago  might  legally  require  the  plaintiff 
to  be  licensed  by  it,  although  he  was  previously  licensed  b^  the  town. 

ACTION  for  a  penalty.     The  opinion  states  the  facts.     The 
plaintiff  bad  judgment  below. 

Hitchcock,  Dupee  <&  Judah,  for  appellant. 

Richard  ^'.  Tuthill,  for  appellee. 

Walkeb,  J.  The  city  of  Chicago  adopted  an  ordinance  pro* 
hibiting  any  person,  company  or  corporation  within  the  city,  or 
within  one  mile  of  the  city  limits,  from  engaging  in  the  business 
of  slaughtering  animals  for  food  or  packing  them  for  market,  or 
rendering  the  oflal,  fat,  bones  or  scraps  thereof,  or  any  dead  animal 
matter  whatever,  or  to  manufacture  fertilizers  or  glue,  or  the  clean- 
ing or  rendering  intestines,  until  they  shall  have  obtained  a  license 
therefor.  The  second  section  prescribes  the  mode  of  applying  for 
and  the  granting  of  such  licenses,  and  fixes  the  sum  to  be  paid 
Vol.  XXX  —  69 
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therefor   at   $100    per  anuum.     The    fourth    section 
penalties  for  a  violation  of  the  ordinance,  and  empowers  the  mayor 
^  to  revoke  the  license  on  conviction  of  the  person  for  a  breach  of 
the  ordinance. 

The  case  was  tried  in  the  court  below,  on  an  appeal  from  a  police 
.  magistrate,  on  a  stipulation  as  to  the  facta 

It  was  agreed  that  defendant  was  a  corporation  organized  and 
doing  business  under  the  laws  of  this  State,  and  when  the  sait  was 
instituted  against  the  company  it  was  engaged  in  canying  on  the 
kind  of  business  mentioned  in  the  ordinance.  Its  factory  was  in 
Cook  county,  outside  of  the  city  limits  of  Chicago,  but  within  one 
mile  of  its  limits,  and  within  the  town  of  Lake,  in  that  coantj, 
and  it  then  had  a  license  from  the  town  of  Lake  for  carrying  on 
the  kinds  of  business  which  it  was  engaged  in  at  the  time,  bat  had 
not  applied  for  or  received  license  therefor  from  the  city  of  Chicago. 

On  this  agreed  state  of  facts,  the  court  below  fined  defendant 
$25  and  costs,  and  it  appeals  to  this  court,  and  urges  in  favor  of  a 
reversal,  that  for  various  reasons  the  city  had  no  power  to  pasB 
or  enforce  the  ordinance,  and  that  the  judgment  is,  therefore, 
unwarranted. 

It  is  urged,  that  by  the  charter  of  1872,  under  which  the  city  is 
organized,  there  is  found  no  authority  to  require  a  license  to 
pursue  this  character  of  business.  On  the  other  hand,  it  is  claimed 
that  the  62d  section  of  the  general  charter,  by  clauses  75,  78,  81 
and  83,  confers  the  power.  The  ordinance  is  manifestly  framed 
under  the  81st  clause  of  that  section,  and  the  other  clauses  caDnot 
be  invoked  to  sustain  an  ordinance  until  it  shall  be  adopted  to 
give  force  to  their  provisions,  hence  we  will  not  consider  what 
power  they  confer. 

Appellant  contends,  that  in  conferring  police  power  by  the  act 
of  1872,  it  must  be  regarded  as  a  revision  of  the  city  charter  of 
1867.  It  will  be  observed  that  this  act  was  not  adopted  for  the 
city  of  Chicago,  but  for  all  cities  and  villages  of  the  State  that 
might  organize  under  or  adopt  it* as  the  fundamental  law  of  their 
organization,  and  the  sole  source  of  their  power.  The  genenl 
assembly  did  not,  nor  could  it,  know  that  the  city  of  Chicago 
would  ever  adopt  the  act  as  its  charter.  We  have  no  right  to  pie- 
sume,  when  the  act  was  adopted,  its  framers  had  the  old  charter  of 
the  city  in  their  minds,  as  they  would  had  they  been  amending  the 
charter  under  which  it  was  then  acting.     They,  no  doubt,  coo- 
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ndered  the  question  as  to  what  power  might  be  necessary  to  enable 
it  to  secure  the  people  of  that  city,  as  well  as  all  other  cities,  in  aU 
of  their  rights  as  municipalities.  The  act  being  adopted  not  for 
Chicago,  but  for  all  cities  adopting  it,  we  should,  in  construing  it, 
not  look  to  the  special  charters  of  small  municipalities  having 
1,000  inhabitants  or  upward,  to  give  a  construction  to  the  general 
law.  If  we  should,  then  a  village  charter  would  be  as  potent,  after 
it  became  a  city,  in  ascertaining  its  meaning,  as  the  charter  of 
Chicago  ;  but  the  general  law  must  be  regarded  and  construed  as 
an  independent  act,  without  reference  to,  or  as  an  amendment  of, 
all  the  special  city  and  village  charters  of  the  State.  This  being 
true,  the  fact  that  the  city  charter  of  1867  empowered  the  munici- 
pality, in  terms,  to  license  this  character  of  establishments,  and 
the  general  law  has  omitted  those  expi*ess  terms,  can  have  no  bear- 
ing on  the  construction  that  shall  bo  given  to  this  laltor  act. 

The  8l8t  clause  of  the  62d  section  of  the  general  law  is  this  : 
''To  direct  the  location  and  regulate  iho  management  and  con- 
struction of  packing-houses,  renderies,  tallow  chandleries,  bone 
factories,  soap  factories  and  tanneries  within  the  city  or  village, 
and  within  the  distance  of  one  mile  without  the  city  or  village 
limits."  Does  this  clause,  then,  confer  power  upon  cities  and 
villages  to  license  these  establishments  ?  The  general  assembly,  by 
this  enactment,  assumes  and  virtually  declares  that  this  character 
of  business  in  or  near  to  cities  and  villages  is  noxious  to  the  health 
or  comfort,  orbotivof  their  dense  population.  And  this  is  so 
certainly  true,  that  it  is  believed  the  great  mass  of  civilized  people 
know  it,  from  experience  or  observation.  The  very  character  and 
inherent  nature  of  the  business  are  such  that  the  employment  of 
most  approved  plans  and  best  precautionary  means  is  believed  to  be 
inadequate  to  entirely  prevent  these  establishments  from  being  offen- 
sive in  thickly  settled  districts.  Ilence,  the  general  assembly, 
acting  on  this  assumption,  has  conferred  upon  cities  and  villages 
this  broad  and  comprehensive  power  over  this  character  of  business, 
and  it  seems  to  be  manifest  that  they  intended  to  invest  these 
bodies  with  ample  power  to  regulate  and  control  not  only  their 
management,  but  even  the  places  of  their  location.  Under  this 
clause,  a  person  or  corporation  cannot  even  erect,  at  any  given  place, 
such  an  establishment,  without  the  license  or  permission  of  the  city 
or  village  first  obtained  for  the  purpose,  whenever  they  see  proper 
to  exercise  the  power  to  direct  its  location. 
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The  general  assembly^  no  doabt,  in  granting  this  power  to  citiei 
and  Tillages^  deemed  it  wise  to  make  it  more  ample  by  not  speci- 
fying the  means  they  should  employ  to  accomplish  the  parpo8e» 
and  no  doubt  intended  to  make  the  power  complete.  Had  the 
mode  of  accomplishing  the  end  been  specifically  prescribed,  in  many 
of  these  bodies  it  might  have  proved  impracticable,  and  the  pur- 
pose been  defeated.  Hence  we  must  conclude,  as  they  were  lepsr 
lating  for  a  large  number  of  such  bodies  differently  situated, 
differing  in  population,  wealth  and  situation,  and  many  other 
important  particulars,  in  conferring  such  powers,  if  their  exercise 
had  been  specifically  prescribed  it  would  probably  have  been  found 
that  whilst  the  prescribed  mode  of  its  exercise  would  have  been 
eminently  well  adapted  to  some  cities  and  villages,  it  might  be 
entirely  unsuited  to  others.  The  legislature,  therefore,  hare 
deemed  it  proper  to  provide  that  the  bodies  may  control  their 
location  and  regulate  their  management,  leaving  it  to  each 
municipality  to  adopt  the  means. 

Then,  does  the  power  to  regulate  the  management  include  the 
power  to  prescribe  their  duties,  and  require  them  to  obtain  a  license 
to  pursue  their  business  on  the  prescribed  terms?  We  are  clearly 
of  opinion  that  the  power  to  require  a  license  is  one  of  the  means 
of  regulating  the  exercise  or  pursuit  of  this  business.  There  are, 
no  doubt,  a  great  variety  of  other  means  that  might  be  adopted  to 
accomplish  the  purpose,  but  these  municipalities  are  not  restricted 
as  to  the  means  they  shall  employ  to  regulate  the  business.  In  the 
various  illustrations  of  the  meaning  of  the  word  '*  regulate,"  we 
find,  among  others:  "To  direct;  to  rule;  to  govern;  to  conduct.'' 
As  the  language  is  used  in  reference  to  the  power  of  a  city  oi 
village  government,  we  must  suppose  it  was  intended  to  mean  that 
such  bodies  might  rule  or  govern  this  character  of  business. 

In  the  case  of  The  Town  of  ML  Carmel  v.  Wabash  Cauniy,  50  SL 
69,  it  was  held  that  the  general  grant  of  power  to  an  incorporated 
town  to  tax,  restrain  and  suppress  tippling  houses,  embraced  the 
power  to  license  the  sale  of  liquor.  The  word  "  restrain "  is  not 
more  comprehensive  than  "  regulate.''  The  former  term  is  usoallf 
employed  to  signify  to  hold  back,  to  curb,  to  hold  in,  to  check,  to 
prevent,  to  hinder,  and  to  that  extent  it  may  mean  to  govern. 
But  the  power  to  regulate  is  surely  as  comprehensive  as  to  restrain, 
and  would  seem  to  embrace  the  power  to  employ  more  and  differ* 
ent  means.    It  no  doubt  embraces  the  power  to  restrain  by  the 
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same  methods  of  restraint,  and  if  a  license  may  be  required  as  a 
means  of  restraint,  we  have  no  hesitation  in  saying  that  it  may  be  aa 
a  means  of  regulation.  We  are,  therefore,  clearly  of  opinion  that 
the  power  is  conferred  to  require  the  license  in  this  case,  under  the 
8l6t  clause  of  the  62d  section  of  the  general  law. 

It  is  urged  that  these  establishments  may  be  regulated  efFectu- 
ally  without  requiring  them  to  procure  a  license.  This  is  no  doubt 
true,  but  conceding  it,  it  does  not  follow  that  such  a  license  may 
not  be  required  as  one  of  the  unrestricted  means  cities  and  villages 
are  empowered  to  employ  for  the  purpose.  Had  those  other  means 
been  enumerated  in  the  charter,  then,  it  may  be,  there  would  be 
force  in  the  argument  But  these  bodies  are  empowered  to  use  all 
legal,  reasonable  and  proper  means  to  regulate  this  business,  and 
we  have  seen  that  to  require  them  to  procure  a  license  and  to  sub- 
mit to  the  ordinance  regulating  them,  is  one  of  the  means  sanc- 
tifined  by  the  act. 

In  the  cases  of  Tlie  People  v.  Tkurber,  13  111.,  554,  and  City  of 
Bad  St.  Louis  t.  Wehrunff,  46  id.  392,  it  was  held  that  the  fee 
required  to  be  paid  a  city  for  granting  a  license  to  sell  liquor,  or  to 
act  as  an  agent  of  a  foreign  insurance  company,  is  not  a  tax  in  the 
constitutional  sense  of  -that  term,  and  is  not  goyerned  by  the 
requirements  of  the  organic  law  in  levying  and  collecting  ordinary 
taxes.     Hence  no  question  of  that  character  can  arise  in  this  case. 

But  it  is  urged,  that  the  establishment  of  appellant  is  within  the 
corporate  limits  of  Lake  and  it  has  a  license  from  that  municipality 
to  pursue  its  business,  and  the  city  of  Chicago  is  therefore  power* 
less  to  assume  control  over  the  business  of  appellant  or  the  estab- 
lishment in  which  it  is  done.  There  can  be  no  doubt  that  the 
general  assembly  may,  for  police  purposes,  prescribe  the  limits*  of 
municipal  bodies.  It  may  enlarge  or  contract  them  at  pleasure, 
and  may  define  the  limits  within  which  their  general  powers  may 
be  exercised  and  extend  or  limit  the  boundaries  in  which  special 
powers  may  be  performed.  Under  the  general  law  the  limits  pre* 
scribed  by  special  charters  of  cities  and  villages  are  recognized  as 
still  existing,  and  within  which  they  may  exercise  their  general 
powers;  but  in  addition  thereto,  this  act  has,  for  specified  purposes, 
enlarged  those  boundaries  one  mile  in  every  direction  from  the  city 
or  Tillage  limits  proper,  and  the  legislature  has  the  power  to  in- 
crease those  limits,  even  though  they  may  lap  over  territory  in  the 
Umita  of  other  municipalities.     As  to  the  possession  of  this  power 
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there  ia  no  qnestion,  otherwise^  it  would  not  haye  legislative  powen 
essential  to  government,  nor  is  there  auy  i-estriction  on  the  power. 
Having  the  power,  did  they  exercise  it  by  this  enactment?  We 
can  see  many  weighty  reasons  for  exercising  it  The  town  of  Lake^ 
under  its  charter,  is,  in  its  limits,  co-extensive  with  the  oongTM- 
sioual  township.  It  is  vested,  by  its  charter,  with  powers  usually 
confined  to  cities  and  villages.  But  did  the  general  assembly  ioteud 
that  so  extensive  a  municipality  territorially,  and  not  populated  as 
a  city,  might,  on  its  border  adjoining  the  city  of  Chicago,  lioeoae 
establishments  not  at  all  inconvenient  or  injurious  to  its  less  dense 
population,  but  intolerable  nuisances  to  the  dense  population 
of  the  city  P  Did  they  intend  that  the  city  should  be  annoyed 
and  injured  in  health  and  comfort  by  the  exercise  of  the 
power  of  a  corporation  with  a  comparatively  sparse  population,  and 
to  submit  to  have  imposed  on  them  such  nuisances  as  the  town  of 
Lake  might  impose  by  licensing  them?  Wo  cannot  snppoee  the 
general  assembly  so  disregardf ul  of  the  health  and  comfort  of  such 
great  numbers  of  people,  but  on  the  contrary,  we  must  suppose  it 
was  intended  that  the  people  of  Chicago,  and  other  cities  under 
like  circumstances,  should  have  the  means  of  protecting  themselves 
against  such  intolerable  wrongs  as  might  thus  be  inflicted  upon 
them.  We  must  conclude  that  the  general  assembly,  rather  than 
subject  our  largo  cities  to  such  hazards  from  smaller  municipalities 
in  their  immediate  vicinity,  would  have  repealed  the  charters  of  the 
latter,  or  at  least  have  curtailed  their  power. 

Whilst  it  is  extremely  diflScult,  in  large  and  crowded  cities,  with 
their  various  commercial,  manufacturing  and  other  pursuits  clash* 
ing  each  with  the  other,  to  so  adjust  the  laws  as  to  alike  protect 
evefy  right  and  interest,  all  must,  to  some  extent,  have  his  righta 
restricted  for  the  benefit  of  all  its  people.  What  in  an  open  or 
thinly  settled  country  would  be  innoxious  as  a  business,  would  in 
the  heart  of  a  city  be  a  terrible  nuisance,  producing  death,  destroy- 
ing property,  and  highly  injurious  to  health  and  destructive  to 
comfort  Persons,  then,  desiring  to  engage  in  particular  avocations 
in  or  near  to  cities,  must  submit  to  have  their  pursnits  limited  and 
controlled,  at  least  so  far  as  the  preservation  of  health,  and  to  • 
reasonable  extent  the  comfort,  of  the  people  may  require,  nor  can 
the  inhabitants  of  a  city  expect  to  be  freo  from  the  tainted  atmor 
phere  produced  by  a  thousand  causes  that  do  not  exist  in  the  craa* 
try  or  in  places  less  densely  peopled. 
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Whilst  trade,  manufactures  and  commerce  have  large  claims  on 
the  law  for  protection,  theirs  are  not  the  only,  nor  are  they  the 
highest  claims.  The  lives,  the  health  and  comfort  of  the  people 
are  the  highest,  and  demand  the  lirst  and  greatest  protection. 
Yet,  in  a  great  city  like  Chicago,  which  may,  no  doubt  justly, 
claim  to  be  the  greatest  cattle  and  hog  market  and  the  greatest 
meat-packing  mart  in  the  world,  the  people  cannot  expect  to 
breathe  the  air  as  pure  and  invigorating  as  in  the  open  country ; 
bnt  they  do  have  the  right  to  be  protected  against  all  kinds  of 
bosiness  that  endanger  life  and  health,  and  from  intolerable  nui* 
sances  that  destroy  their  comfort.  To  accomplish  this  purpose, 
the  power  was  conferred  upon  cities  and  villages  to  regulate  these 
establishments  for  the  distance  of  one  mile  beyond  their  corporate 
limits,  even  if  that  should  lap  over  and  embrace  a  portion  of  ter- 
ritory included  in  the  boundaries  of  another  municipality.  Each, 
to  that  extent,  has  the  right  to  protect  its  inhabitants,  and  such 
establishments,  located  in  such  territory,  are  subject  to  the  police 
)iower  of  both  corporate  bodies.  This  is  within  the  letter,  and  we 
have  no  doubt,  the  spirit  of  the  law.  Nor  docs  the  fact  that  appel* 
lant  is  liable  to  pay  a  fee  to  each  municipality  for  the  privilege  of 
pursuing  a  vocation  the  general  assembly  regards  of  such  a  charac- 
ter  as  to  require  regulation  and  control  militate  against  the  grant 
or  exercise  of  the  power. 

The  finding  of  the  court  below  was  required  by  the  admitted  faota 

of  the  case,  and  the  judgment  is  afiSrmed. 

Judgment  affimmU 


FlTZOERALD  Y.    STAPLBBi 
BmmI*— mTmyi  void  for  want  of  condUien* 


A  bond  raeltad  a  eontiael  between  the  principal  obligor  and  the  obUgee,  aatf 
than  without  aaj  condition,  eondndod,  "  then  this  obligation  shall  be  void/* 
•fea    SM,  to  ereate  no  lialiUily  on  the  part  of  the  obligon. 


A 


OnON  of  debt    The  opinion  states  the  faots.    The  defendant 
had  judgment  below. 
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Bobin807i,  Knapp  dt  ShtUi,  for  appellant 

John  M*  Jk  John  Mayo  Palmer^  for  appellees. 

Craiq,  J.  This  was  an  action  of  debt,  brought  by  James  VL 
Fitzgerald,  against  appellees,  upon  a  bond,  which  was  as  follows : 

''  Ktiow  all  7nen  by  iliese  presents,  That  we,  Harry  A.  Staples,  as 
principal,  and  Frank  W.  Tracy  and  George  A.  Sanders,  as  securi- 
ties, of  the  city  of  Springfield,  and  State  of  Illinois,  are  held  and 
firmly  bound  unto  James  M.  Fitzgerald,  of  Springfield,  111.,  in  the 
sum  of  $2,000,  for  the  payment  of  which  we  hereby  bind  ouraelveL 

''The  condition  of  this  obligation  is  such,  that  whereas  the abore 
named  Henry  A.  Staples  has  made,  signed,  executed  and  deliyersd 
a  certain  contract  with  the  aboye-named  James  M.  Fitzgerald,  to 
receiye  from  said  Fitzgerald  certain  teas  and  coffees,  sell  and  delirer 
aame,  pay  oyer  to  said  Fitzgerald  all  moneys  receiyed  for  said  sales, 
less  the  amount  of  profits  accruing  to  said  Staples,  each  month, 
and  make  full  and  complete  settlement  each  thirty  days,  then  this 
obligation  shall  be  void  ;  otherwise  to  be  and  remain  in  full  foroe 
and  yirtue. 

Sealed  with  our  seals,  and  dated  this  9th  day  of  May,  1874. 

Harry  A.  Staples,  [l.  s. 
Frank  W.  Tract,  .  [l.  s.^ 
Oeorge  a.  Sakdsbs.       [l.  s.]** 

A  contract,  in  writing,  was  made  between  Fitzgerald  and  StapH 
bearing  the  same  date  of  the  bond,  which  provided  the  former 
should  deliyer  to  the  latter,  at  his  store,  in  Springfield,  such  quan- 
tities of  good,  merchantable  teas  and  coffees  as  Staples  might,  from 
time  to  time,  require,  which  were  tu  be  paid  for  by  him.  To  secnn 
the  faithful  performance  of  the  contract,  this  clause  was  inserted: 
^  He  (Staples)  further  agrees  to  execute  and  deliyer  a  bond  of  ui 
demnity  in  the  sum  of  $2,000,  with  approved  security." 

It  appears,  from  the  evidence  on  the  trial,  that  goods  to  the 
amount  of  $1,937.97  had  been  furnished,  upon  which  Staples  bad 
paid  only  $681.75,  leaying  a  balance  due  of  $1,256^2.  There  is  no 
dispute  in  regard  to  the  fact  that  Staples  is  indebted  to  FitzgenU 
for  goods  furnished  under  the  contract,  to  the  amount  shown  bj 
the  evidence ;  but  the  question  here  presented  is,  whether  an  action 
tan  be  maintained  on   the  bond  sued   upon,  against  the  suretiei 
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theieon.  As  has  been  suggested,  the  bond  mnst  receive  a  reasonable 
interpretation  ;  bat  in  order  to  arrive  at  the  intention  of  the  par- 
ties ftt  the  time  the  bond  was  executed,  we  must  resoi-t  to  the  lan- 
guage used  by  them  in  the  obligation  which  they  executed.  A  court 
of  law  has  no  light  to  presume  contracting  parties  intended  to 
insert  in  a  written  contract  a  provision  other  or  different  from  that 
which  the  plain  language  used  would  indicate,  and  then  give  a  con- 
struction to  the  contract  which  would  be  legitimate  if  the  contract 
contained  the  supposed  omitted  provision.  Such  a  practice  would* 
in  effect,  be  making  contracts  for  parties,  which  courts  are  power- 
less  to  do.  As  we  said  in  Crdbtree  v.  Hagenbaugh,  25  111.  233,  this, 
like  all  other  agreements,  must  receive  a  i-easonable  interpretation, 
according  to  the  intention  of  the  parties  at  the  time  of  executing 
it,  if  that  intention  can  be  ascertained  from  the  language  they  have 
employed  for  that  purpose. 

Did  the  obligors  in  the  bond  incur  any  liability,  by  a  fair  or  rea- 
aonable  interpretation  of  the  language  use<lin  the  condition  of  the 
bond  ?  A  bare  inspection  of  the  instrument  gives  a  negative  answer 
to  the  inquiry.  The  condition  of  the  bond  contains  a  bare  riBcital 
that  a  certain  contract  had  been  made  between  Staples  and  the 
plaintiff,  by  which  certain  things  were  to  be  done  by  the  contracting 
parties,  and  concludes  by  saying,  *'  then  this  obligation  shall  be  void; 
otherwise  to  remain  in  full  force."  It  needs  no  argument  to  show 
that  the  parties  who  executed  the  bond  incurred  no  liability  by  exe- 
cuting the  instrument.  Had  the  condition  in  the  bond,  after  recit- 
ing the  making  of  a  contract  between  Staples  and  plaintiff,  con. 
^«ined  a  clause,  which  is  usually  inserted,  something  like  the 
following  :  Now,  if  the  said  Staples  shall  well  and  truly  keep  and 
perform  the  agreement  aforesaid,  then  the  obligation  to  be  void, 
the  liability  of  the  parties  would  have  been  fixed,  but  the  very 
language  which  seems  necessary  to  render  appellees  liable  seems  to 
have  been  entirely  omitted.  The  omission  may  have  occurred  by 
accident  or  mistake,  but  that  in  no  manner  affects  the  question 
here.  The  bond,  as  drafted  and  executed,  imposed  no  liability 
upon  those  who  executed  it,  and  the  court  could  not  hold  the  obli- 
gors liable,  unless  some  new  provision  was  injected  into  the  instm* 
JDent»  which  the  court  had  no  power  to  do. 

The  judgment  of  the  Oircuit  Court  will  be  aflSrmed. 

Judgment  affirmed. 
Vou  XXX  — 70 
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Oauoh  v.  St.  Louis  M.  L.  Ivb.  Oa 

(98  111.  an .)  • 

Chniraet — conMructinn — "  legal  hein  "  » tffu 


A  widow  is  not  a  "  legal  heir  "  of  her  husband,  within  the  meaning  of  a  lii» 
insurance  policy  payable  to  the  "legal  heirs"  of  the  insured  hotbaad, 
although  by  the  statute  the  widow  has  a  certain  interest  in  the 
husband's  personalty.* 


j^ILL  of 


interpleader.     The  opinion  states  the  &oti. 


FT.  C.  Kneffn&Ty  and  James  M.  Dili,  tor  appellant 
J.  B.  Hay,  for  appellee. 

ScHOLFiBLDy  0.  J.  Christian  Oanch  obtained  a  policy  of  iIW^^ 
ance  on  his  life,  from  the  St.  Loais  Matual  Life  InsnraDoe  Com* 
pany,  of  5,000,  for  the  benefit  of  and  payable  to  '' his  legal  heir» 
or  assigns."  By  his  last  will  and  testament,  among  other  beqnesto, 
Gauch  bequeathed  this  policy  to  his  children.  He  died,  leaving 
surviving  him  a  widow  and  eight  childi'en.  His  widow  renonnoed,  in 
conformity  with  the  provisions  of  the  statute,  the  benefit  of  the 
bequests  and  devises  made  her  by  the  will,  and  elected  to  take,  in 
lieu  thereof,  her  dower  and  legal  share  in  the  estate.  Two-tiiird» 
of  the  amount  due  upon  the  policy  were  paid  to  the  children  of 
Oauch.  The  remaining  third  is  claimed  both  by  the  widow  and  the 
children  ;  and  the  insurance  company  filed  its  bill  of  interpleader 
to  determine  the  rights  of  the  respective  claimants,  and  aacertain 
to  whom  this  balance  should  be  paid. 

The  court  below  deci'eed  that  the  children  were  entitled  to  the 
entire  amount  called  for  by  the  policy,  and  conseqaently,  that  tiie 
unpaid  balance  due  on  the  policy  should  be  paid  to  them  ;  and  from 
that  decree  this  appeal  is  prosecuted  by  the  widow. 

Assuming,  as  is  tacitly  conceded  by  counsel  for  appellee,  that  the 
bequest  of  the  policy,  by  the  last  will  and  testament  of  (Jancb,  did 
not  operate  as  a  valid  assignment  to  the  children,  the  question  U 

•widow  not  "  next  of  kin:**  f etottofy.  Xetcltoi  (7S  N.  Y.  819;  SS  An.  Btp^S^ 
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be  determined  is,  does  the  term  ^Megal  heirs,''  hs  used  in  the  policy, 
include  the  widow  ? 

Appellant's  counsel  refer  to  Rawson  $t  at.  v.  Saws^n  et  al,y  b% 
m.  62,  and  Btchards  v.  Miller,  62  id.  417,  as  sustaining  the  affirma- 
tiTc  of  the  question. 

In  those  cases,  the  deceased  left  no  child  or  children  nor  descend** 
ants  of  child  or  children  surviving ;  and  hence  the  widow  in  the- 
first  case,  and  the  husband  in  the  last  case,  occupied  the  relation 
to  the  deceased  which  entitled  them  to  one-half  of  the  real  estate, 
and  the  whole  of  the  personal  estate,  upon  renouncing  the  benefits 
of  the  bequests  and  devises  of  the  respective  wills.  In  those  cases, 
the  husband  and  wife,  respectively,  were  held  to  be  heirs  at  law, 
nnder  the  existing  facts.  Had  there  been  a  child  or  children  or 
deacendants  of  a  child  or  children  surviving,  however,  it  is  evident 
it  could  not  have  been  held  they  were  heirs  at  law,  on  the  grounds 
stated  in  the  opinions,  for,  in  that  contingency,  the  child  or  child- 
ren, or  descendants  of  child  or  children,  would  have  been  entitled 
to  the  property,  subject  to  the  claim  of  dower  in  the  real  estate, 
and  the  claim  for  one-third  of  the  personal  property  of  the  surviv* 
^ing  husband  or  wife. 

'  In  certain  contingencies,  brothers,  sisters,  parents,  and  even 
kindred  in  the  remotest  degree,  are  heirs  at  law ;  but  it  would  be 
absurd  in  the  extreme  to  suppose  that  an  individual  having  child* 
ren,  who  should  devise  and  bequeath  his  property  to  his  'Megal 
heirs,"  intended  all  his  kindred  should  take.  The  legal  presump- 
tion, in  such  case,  would  clearly  be,  that  he  intended  those  to  whom 
the  law  would  give  his  property  —  real  and  personal — he  dying 
intestate ;  and  hence  it  is  the  actual  capacity  of  inheritance,  at  the 
time  of  the  death  of  the  owner  of  the  property,  and  not  the  fact 
that  a  particular  person  might  have  inherited  from  him  under  a 
state  of  facts  which  did  not  exist,  that  determines  who  is  heir. 

It  is  plain  the  widow  here  did  not  take  as  did  the  parties  in 
Rawmm  et  ai.  v.  Rawson  et  al.,  and  RicTutrde  v.  Miller,  supra,  be- 
cause Gnuch  left  children  surviving  him,  and  she  cannot,  therefore, 
be  declared  ^Megal  heir"  upon  the  grounds  upon  which  the  wife  in 
the  one  case  and  the  husband  in  the  other  were  there  so  declared. 

But  reliance  is  placed  by  counsel  for  appellant  on  this  language, 
found  in  the  Revised  Statutes  of  1874,  in  the  fourth  clause  of  sec- 
tion 1  of  chapter  39,  entitled  '*  Descent : "  "  When  there  is  a  widow 
or  a  surviving  husband,  and  also  a  child  or  children,  or  descendants 
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<d  sQch  child  or  children  of  the  intestate,  the  widow  or  snrYiTiiig 
husband  shall  receive,  as  his  or  her  absolute  personal  estate,  one- 
third  of  all  the  personal  estate  of  the  intestate/'  So  far  as  this 
^ects  the  widow,  it  is  not  of  recent  enactment  The  only  new 
feature  in  it  is  that  recognizing  the  same  right  of  the  husband  in 
respect  to  the  wife's  estate  that  the  wife  has  in  respect  to  that  of 
the  husband ;  and  this  was,  obviously,  to  harmoniie  with  the 
statute  abolishing  tenancy  by  the  curtesy  and  giving  the  husband 
dower  in  the  lands  of  the  deceased  wife,  the  same  as  the  wife  has 
in  the  lands  of  the  deceased  husband.  See  R.  S.  1874,  ch.  41,  titles 
Dower,  §  1.  The  provision  was  first  enacted  in  section  6  of  ''An 
.act  to  amend  an  act  concerning  wills,''  approved  February  11, 1847. 
<Law8  of  1847,  p*  108.) 

The  section  then  read  thus:  ''  The  word  '  dower,'  as  used  in  the 
46th  section  of  the  109th  chapter  of  the  Bev.  Stat.,  entitled '  Wills,' 
«hall  be  construed  to  include  a  saving  to  the  widow?  of  persons 
4ying  intestate,  of  one-third  of  the  personal  estate  forever,  after 
the  payment  of  debts." 

Section  46  of  the  Revised  Statutes  of  1845,  which  was  thus 
:amended,  declares  how  estates  of  intestates  shall  descend.  B.  S. 
1845,  p.  545. 

In  Itawson  et  al.  v.  Rawaon  et  oLy  supra,  it  was  argued  that  this 
amendment  repealed  so  much  of  the  section  amended  as  gave  to 
the  widow  of  an  intestate  who  left  no  child  or  children  or  descend- 
ants of  child  or  children  surviving,  one-half  of  the  real  and  the 
whole  of  the  personal  estate,  but  this  court  said:  ''It  is  veiy 
apparent,  we  think,  that  this  act  is  treating  of  a  widow  entitled  to 
dower,  not  as  an  heir  under  the  46th  section,  under  which  ths 
claim  in  question  is  presented.  The  only  subject  before  the  legit* 
lature  when  this  amendatory  act  was  passed  was  the  rights  of  the 
widow  as  such.  It  was  not  designed  to  abridge  her  rights  as  an 
heir  under  tlio  statute  of  descents,  but  to  enlarge  her  dower  rights.'* 
If  that  was  the  object  and  effect  of  that  enactment,  then  it  can 
hardly  be  seriously  claimed  that  the  revision  of  1874  has  changed  it 

That  it  was  intended  to  be  used  in  the  same  sense  in  the  revision 
of  1874  is,  we  think,  further  obvious  from  the  10th  section  of  chap- 
ter 41  of  that  revision,  entitled  "Dower,"  which  provides:  *'Any 
devise  of  land  or  any  estate  therein,  or  any  other  provision  made 
by  the  will  of  a  deceased  husband  or  wife  for  a  surviving  wife  or 
linsband,  shall,  unless  otherwise  expressed  in  the  will,  bar  ths 
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dower  of  Buch  sarviTor  in  the  lands  of  the  deceased,  unless  suca 
sanrivor  shall  elect  to  and  does  renonnce  the  benefit  of  such  devise' 
or  other  proyision,  in  which  case  he  or  she  shall  be  entitled  to* 
dower  in  the  lands  and  to  one-third  of  the  personal  estate  after 
the  payment  of  debts.'' 

Now,  this  very  clearly  has  no  reference  whatever  to  the  rights  of 
the  husband  and  wife  as  A^r  to  each  other,  but  solely  to  their  rights- 
as  widow  or  surviving  husband.  And  this  is  placed  beyond  cavil  by 
the  twelfth  section  of  the  same  act,  which  exclusively  relates  to- 
cases  where,  under  the  statute,  the  one  inherits  from  the  other,  and 
a  will  has  been  made. 

The  word  ^' heir  "has  a  technical  signification,  and  we  must 
presume  that  in  the  policy  the  term  "  legal  heirs  "  was  used  in  its 
strict  and  primary  sense,  there  being  nothing  in  the  context  to 
show  that  it  was  used  in  any  other  sense.  It  was  said  in  Richards 
V.  Miller,  supra,  "the  word  heir,  when  uncontrolled  by  the^ 
context,  designates  the  person  appointed  by  law  to  succeed  to  the 
real  estate  in  question  in  case  of  intestacy ; "  referring  to  2  Jarman 
Wills,  1,  Jacobs  says, ''  heir  is  he  who  succeeds,  by  descent,  to  lands,, 
tenements  and  hereditaments,  being  an  estate  of  inheritance.'' 
We  know  of  no  respectable  authority,  and  venture  there  is  none, 
holding  that  one  entitled  to  dower  or  an  interest  in  the  nature  of 
dower,  or  any  allowance  of  personal  property  only,  because  of  the 
survivorship  of  the  husband  or  wife,  is  held  to  be  included  within  the 
legal  definition  of  '^  heir."  Nor  is  the  distinction  between  the 
word  "  widow  "  and  the  word  '*  heir  "  less  marked  in  common  par- 
lance. No  one  having  children,  speaks  of  his  wife,  in  contem-^ 
plation  of  her  survivorship,  as  his  ''heir; "  but  it  is  believed  it  is  uni- 
versal that  she  is  referred  to  as  "  widow,"  and  the  children  as  ''heirs."' 

There  is,  therefore,  no  reason,  in  our  opinion,  for  holding  that 
when  Oauch  had  the  words  "legal  heirs"  inserted  as  the  benefi-^ 
ciaries  of  the  policy,  he  intended  his  wife. 

Parol  testimony  was  admitted  on  the  hearing  tending  to  show 

that  Oauch  intended  his  children  by  the  word  "  heirs."    The  court 

below  did  not,  nor  do  we,  take  this  evidence  into  consideration,  in 

arriving  at  the  construction  to  be  placed  upon  the  language  of  the 

policy,  and  it  is,  therefore,  unimportant  whether  its  admission  was 

proper  or  not 

The  decree  below  is  affirmed. 

Jkeree  affirmed. 
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OuMMiKS  y.  Gbawfobd. 

(88I1L81&) 
TVMpoit  for  pefmnal  it^urjf —  threatt  om  ajuit^floatian  —  evidence  ef  eAonMfr. 

The  defendant,  armed  and  sitting  in  the  road,  saw  the  plaintiff  coming  towud 
him  with  a  gun  on  his  shoalder,  and  thereupon  concealed  himself  and  ihot 
the  plaintiff",  although  the  latter  made  no  hostile  demonstrations,  and  the 
defendant  could  easily  have  got  awaj.  The  defendant  knew  thai  tlie 
plaintiff  twenty  days  before  had  threatened  to  take  his  life,  but  there  liid 
be^n  no  attempt  to  carry  out  such  threats.  UM  (1)  that  the  tlireats  did  sot 
justify  the  defendant's  action :  (2)  that  evidence  of  the  violent  and  danger 
ous  character  of  the  plaintiff,  and  of  the  peaceable  character  of  the  defend 
ant,  was  incompetent. 

TIRESPASS  for  shooting  the  plaintiff.     The  opinion  statet  tha 
facts.     The  plaintiff  had  judgment  below. 

J.  H.  Halley^  and  H,  B.  DeeiuSy  for  appellant. 

£*  Cailahan  and  J,  W.  WilkinHf  for  appellee. 

Scott,  J.  On  the  27th  day  of  November,  1875,  plaintiff,  while 
passing  along  the  highway,  was  shot  by  defendant,  inflicting  severs 
wounds,  and  this  action  was  brought  to  recover*damages  for  the  in- 
juries sustained.  The  facts  ai*e  so  fully  proven  they  admit  of  no  con- 
troversy. Defendant's  own  statement  may  be  received  as  present- 
ing substantially  the  facts  as  they  occurred.  In  the  morning  of  the 
day  on  which  the  shooting  took  place,  defendant,  who  was  sheriff 
of  his  county,  was  preparing  to  go  out  to  serve  papers,  and  while 
waiting  for  his  buggy  he  sat  down  at  the  comer  of  the  fence,  prob- 
ably the  ends  of  some  of  the  rails  extending  out  past  him,  at* 
point  two  or  three  panels  east  of  the  lane  coming  from  the  south 
that  intersects  the  road  running  east  and  west.  He  had  not  been 
sitting  there  long  when  his  brother  told  him  plaintiff  was  coming. 
Hastily  putting  away  his  papers  he  had  been  examining,  he  told 
his  brother  to  go  away,  as  he  did  not  wish  him  mixed  np  in  the 
affair.  Plaintiff  was  then  some  considerable  distance  away,  walk- 
ing on  the  highway  In  the  direction  of  defendant,  canying  hisgnn 
on  his  shoulder  with  his  arm  over  the  breech  and  his  hand  thnitt 
into  his  bosom.    As  plaintiff  approached,  defendant  took  a  rest  on 
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the  corner  of  the  fence  for  his  gun,  and  when  he  was  near  enough, 
defendant,  taking  deliberate  aim,  shot  him.  Defendant  says  plaint- 
iff still  appeared  to  be  ad Tancing  toward  him  when  he  fired  the 
other  barrel  of  his  gun  at  him.  The  gun  used  by  defendant  had  ,a 
double  barrel ;  one  was  loaded  with  powder  and  liBaden  ball,  and 
the  other  with  powder  and  small  ''  turkey  shot  '^  or  '*  small  buck 
shoL^  The  one  first  discharged  was  the  rifle  ball,  which  took  effect 
in  plaintiffs  left  breast,  passing  through  a  part  of  the  lungs  and 
coming  out  near  the  shoulder  blade,  and  the  shot  froin  the  other 
barrel  took  effect  in  his  leg. 

It  is  not  probable  plaintiff  cither  saw  defendant  or  was  aware  of 
his  presence  in  that  immediate  vicinity  until  he  was  shot.  In 
giving  an  account  of  the  affair  at  the  office  of  the  justice  of  the 
peace,  soon  after  it  happened,  defendant  says  he  did  not  think 
plaintiff  saw  him  until  after  he  fired  the  second  shot.  Apparently 
defendant  was  under  no  mental  excitement  whatever,  but  coolly  and 
deliberately  planned  to  take  the  life  of  plaintiff.  According  to  his 
own  statement  he  was  not  nervous,  and  his  own  account,  as  given 
on  the  witness  stand,  expressive  of  his  intention,  is:  '*I  intended 
to  kill;  that  was  my  purpose  when  I  shot."  Other  testimony  is  to 
the  effect  he  expressed  regret  that  he  had  not  killed  plaintiff,  and 
that  ho  was  "afraid  he  would  have  to  do  it  over." 

The  only  defense  insisted  upon  is,  that  plaintiff  had,  at  an  elec- 
tion held  some  twenty  days  before,  and  perhaps  on  some  other 
occasions  about  that  time,  threatened  to  take  the  life  of  defendant, 
and  the  reason  assigned  was,  that  defendant  had  accused  plaintiff  of 
being  guilty  of  a  petty  larceny.  In  giving  his  testimony,  defendant 
was  permitted  to  state  that  such  threats  had  been  communicated  to 
him  previous  to  the  shooting ;  that  he  believed  plaintiff  would  carry 
his  threats  into  execution;  that  he  believed,  if  they  should  meet, 
one  or  the  other  would  be  killed,  and  that  he  shot  him  to  save  his 
own  life.  Other  witnesses  testified  that  defendant  made  the  same 
statements  in  the  history  he  gave  of  the  transaction  at  the  ofiice  of 
the  justice  of  the  peace,  and  even  stated  some  of  the  threats  he 
understood  plaintiff  had  made  against  his  life. 

There  is  no  pretense  plaintiff  had  made  any  effort  to  carry  such 
threats  into  execution,  either  at  the  time  of  shooting  or  at  any  other 
time.  There  is  no  evidence  that  the  defendant  expected  plaintiff 
at  that  place  on  that  morning,  nor  that  he  took  his  position  with  a 
view  to  wait  for  him ;  but  it  is  proven  that  after  he  saw  him  com- 
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ing,  he  did  lie  in  wait  for  him,  and  from  the  place  where  he 
concealed  from  the  Tiew  of  plain  tiff ,  shot  him,  when  plaintiff 
not  aware  of  his  presence  in  the  vicinity.  After  defendant  saw 
plaintiff  coming  on  the  highway,  there  was  plenty  of  time  for  him 
to  have  walked  away,  had  he  chosen  to  do  so,  and  thus  avoided  any 
difficulty.  His  brother,  at  his  request,  did  go  away.  Nor  had  de- 
fendant any  well  founded  reason  to  apprehend  danger.  He  was 
well  armed,  and  had  plaintiff  put  forth  any  efforts  to  put  into 
execution  threats  which  defendant  understood  he  had  made  against 
his  life,  or  made  any  demonstrations  of  violence  that  would  ha?e 
excited  in  the  mind  of  a  reasonable  person  apprehensions  of  serious 
danger,  defendant  could  have  defended  himself.  Instead  of  wait- 
ing to  see  whether  plaintiff  had  any  hostile  intention  toward  him, 
or  whether  he  was  in  the  slightest  danger  of  being  attacked,  he 
shot  him,  without  even  apprising  him  of  his  presence.  The  act  was 
without  a  shadow  of  justification  in  the  law. 

But  defendant  offered  to  prove,  on  the  trial,  by  a  number  of  wit- 
nesses that  they  had  heard  plaintiff  make  threats  against  the  life 
of  defendant,  some  twenty  days  before  the  shooting.     Thateii- 
dcnce  was  excluded,  and  the  decision  of  the  court  rejecting  it  is 
assigned  for  error.    The  evidence  was  not  offered  as  a  matter  of 
defense,  but  in  mitigation  of  punitive  or  exemplary  damages  ;  bat 
our  opinion  is,  it  was  not  competent  for  any  purpose.    There  is  no 
principle  with  which  we  are  familiar  on  which  such  evidence  is  admis- 
sible.   Unless  the  threats  which  it  is  proposed  to  prove  are  so  rpcent 
as  to  become  a  part  of  the  transaction  being  investigated,  such  tes- 
timony is  not  admissible,  under  any  known  rule  of  evidence,  for 
any  purpose.    So  this  court  has  declared,  in  Sorgenfrei  v.  Schroeder, 
75  111.  397.    Although  threats  may  have  been  made  against  the  life 
of  another,  such  party  may  not  assail  or  take  the  life  of  the  person 
making  such  threats,  where  he  has  done  no  act  indicating  a  pur- 
pose to  carry  such  threats  into  execution,  or  where  there  are  no 
circumstances  that  would  induce  the  belief  in  the  mind  of  a  rea- 
sonable person  there  was  imminent  danger  he    would   do  so. 
The  annunciation  of  a  principle  that  would  justify  a  person  to  lie 
in  wait  to  take  the  life  of  another,  because  at  some  previous  tine 
ho  may  have  made  threats  of  bodily  harm  to  him,  would  be  frangfat 
with  dangerous  consequences  to  society.     It  would  license  crime 
but  little  less  in  turpitude  than  assassination.    Before  a  party  may 
attack  or  inflict  bodily  harm  upon  a  person  who  has  made  threats 
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agaioBt  him,  howerer  well  grounded  his  apprehension  may  be^  there 
must  be  some  OTert  act  from  which  an  intention  may  be  reasonably 
inferred  to  carry  into  effect  his  threats  of  personal  violence,  and 
Ami  the  danger  is  imminent  Illastratiye  of  this  view  of  the  law 
mie  the  following  cases:  Lander  y.  SiaU^  12  Tex.  462 ;  IhoM  y. 
SiaU,  44  Miss.  762. 

These  salntary  principles  have  been  applied,  in  all  their  strict* 
nees,  in  civil  actions  for  the  recovery  of  damages  in  cases  of  assault 
and  battery.  The  rule  dedncible  from  the  cases  on  this  subject  is, 
that  snch  testimony  as  that  offered,  and  rejected  by  the  court,  in 
this  ease,  is  not  admissible,  even  in  mitigation  of  damages,  in  that 
elass  of  actions. 

In  Im  v.  Woolsey,  19  Johns.  318  ;  10  Am.  Dec.  230,  the  chief 
justioe,  in  delivering  the  opinion  of  the  court  said  —  and  there  is 
great  force  in  his  remarks  :  '^  It  appears  to  me  neither  to  comport 
with  sound  policy  nor  law  to  allow  an  inquiry  into  antecedent  facts, 
in  such  cases  as  this,  unless  they  are  fairly  to  be  considered  as  apart 
of  one  and  the  same  transaction.  A  contrary  course  would  encour- 
age breaches  of  the  peace,  personal  rencounters  and  -every  species 
of  brutal  force,  and  would  tend  to  uncivilize  the  community.'' 
The  same  general  doctrine  was  declared  by  this  court  in  Sargenfrri 
T.  Schroeder,  supra,  and  in  cases  in  other  courts.  Avery  v.  Say,  1 
Mass.  11 ;  Ireland  v.  Sttioti,  5  Iowa,  478  ;  WiUis  v.  Forrest,  2 
Dner,  810. 

There  can  be  no  pretense  that  defendant  was  in  any  immediate 
danger  of  his  life  or  of  any  bodily  harm  at  the  hands  of  plaintiff, 
when  he  attempted,  as  he  admits,  to  take  his  life  by  a  well-aimed 
uhoiL'  There  was  nothing  to  excite  apprehension,  even,  in  the  mind 
of  any  reasonable  person.  Plaintiff  had  done  no  overt  act  that 
indicated  any  intention  to  attack  defendant;  and  had  he  done  so, 
defendant  was  fuUy  armed  and  prepared  to  defend  himself.  Sim- 
ply because  he  had  heard  plaintiff  had  made  threats  against  his  life, 
defendant  planned  to  take  the  life  of  plaintiff,  and,  from  his  secret 
place,  undertook  to  carry  out  his  terrible  purpose.  This  the  law 
will  not  tolerate. 

Had  defendant  entertained  fears  of  bodily  harm  at  the  hands  of 
plaintiff,  it  was  his  privilege,  under  our  laws,  to  have  him  placed 
nnder  bonds  to  keep  the  peace.  That  would  have  induced  investi* 
gation,  which  would  have  developed  whether  there  was  really  any 
danger  to  be  apprehended,  or  whether  the  threats  defendant  had 

Vol.  XXX  —  71 


562  ILLINOIS, 


Scott  V.  Kirkendall. 


heard,  if  made  at  all  by  plaintiff,  were  anj  thing  more  than  mere 
bravado.  The  law  will  not,  and  ought  not,  for  the  peace  of  aooieiy, 
to  sanction  lying  in  wait  to  punish  another  summarily  who  sach 
party  may  suspect,  or  even  belieTe,  may  have  meditated  doing  him 
a  personal  injury,  however  well  founded  his  belief  may  be. 

Tlie  evidence  offered  as  to  the  character  of  plaintiff  and  defend- 
ant was  properly  rejected.  We  do  not  understand  the  characters 
of  the  parties,  whether  men  of  violence  or  law-abiding  citixeD8» 
were  involved.  Nomatter.if  plaintiff  was  a  bad  man,  that  did  not 
afford  defendant  any  pretext  for  seeking  to  take  his  life,  and  the 
injuries  plaintiff  may  have  suffered  are  in  no  manner  mitigated  by 
the  fact  defendant  may  have  been  previously  a  law-abiding  citiien. 
As  a  general  rule,  the  character  of  plaintiff,  in  such  cases,  is  not 
the  subject  of  inquiry.  Particular  acts,  where  they  consiitate  a 
part  of  or  explain  the  transaction,  may  sometimes  be  proven  ii 
mitigation  of  damages. 

[Omitting  minor  points.] 

The  judgment  will  be  affirmed. 


SOOTT  Y.    KntKBN'DAliL. 

(88  in.  486.) 

'     Jktd — ea9$tuHU  of  wxrrarUif — what  tonMUmiM  mitHmk* 

91ie  mere  exietenoe  of  a  paramoant  hosUle^title  does  not  conetltnle  e 

the  coTenant  of  warrantj.* 

ACTION  of  covenant.     The  opinion  states  the  facts, 
fendant  had  judgment  below. 

Stevenson  <t  JBtoing^  for  appellant. 

Hughes  <i  McCart^  for  appellees. 

Sheldok,  J.  On  the  19th  day  of  May,  1871,  appdleei^  by  deed 
containing  the  ordinary  covenant  of  general  wamnty  and  the  ethtf 
usual  covenants,  convoyed  to  William  E.  Dewey  the  sonth  half  of 
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a  flection  of  land  in  Greenwood  county,  Kansas.  Dewey  afterward 
conTeyed  the  land  to  Danlap  and  Bobinson^  as  trustees,  etc.,  who 
idfterward,  in  pursuance  of  a  decree  of  court,  conveyed  the  same  to 
Sdward'  Scott,  the  appellant,  as  their  successor  in  trust.  Scott 
brought  this  action  of  coYenant  against  the  appellees,  upon  the 
eovenant  of  warranty  in  their  deed  to  Dewey,  alleging  a  breach 
thereof.  Upon  a  trial  by  the  court,  without  a  jury,  the  issue  was 
Ipand  in  favor  of  the  defendants,  and  a  judgment  rendered  accord- 
ingly,  from  which  the  plaintiff  appealed. 

The  facts,  as  presented  by  the  evidence,  are,  that,  at  the  time  of 
the  execution  of  the  deed  by  the  appellees,  they  had  no  title  t^  the 
land,  but  the  paramount  title  to  one  quarter  section  of  the  land 
was  still  in  the  United  States,  and  to  the  other  quarter  in  one. 
Holman,  by  virtue  of  a  patent  from  the  United  States,  issued  on 
the  15th  day  of  August,  1871.  The  land  was  vacant  and  unocour 
pied«  Neither  appellant,  appellees,  Holman  nor  Dewey  have  ever 
had  actual  possession  of  any  of  the  land.  These  are  all  the 
material  facts  bearing  upon  the  point  of  a  breach  of  the  covenant 
ef  warranty. 

The  only  question  presented  by  the  record  which  we  need  to  Gon« 
aider  is,  whether  there  can  be  a  recovery  in  an  action  of  covenant 
for  breach  of  the  covenant  of  warranty,  in  a  case  where  the.  land 
eonoemed  is  and  ever  has  been  vacant  and  unoccupied,  withonit 
ahowing  more  than  an  outstanding  paramount  title.  The  grjsat 
eonrent  of  authority  is  in  favor  of  the  negative  of  the  propositi9n«i^ 

It  is  common  doctrine,  and  well  established  generally,  that  tb^ 
mere  existence  of  a  paramount  legal  title  which  has  never  been  aa-. 
serted,  cannot  amount  to  a  breach  of  this  covenant.  The  covenantee, 
or  his  assignee,  must  be  disturbed  in  the  possession,  actual  or  cou- 
atmotive — he  must  be  evicted,  or  there  be  something  equivalent 
thereto ;  and  in  the  action  the  plaintiff  must  allege  and  provQ  im 
paster  or  eviction  by  a  paramount  title.  It.  is  not  necessary,  how<j 
ever,  that  he  should  be  evicted  by  legal  process ;  it  is  enough  that  hei 
has  yielded  the  possession  to  the  rightful  owner,  or  the  premises 
being  vacant,  that  the  rightful  owner  has  taken  possession.  3 
Waahb.  Beal  Prop.  406;  Sedgw.  on  Dam.  (6th  ed.)  158  marg.; 
6ree»vauU  v.  Davis,  4  Hill,  643  ;  Si.  John  v.  Palmer,  5  id.  599 ; 
A^T.  Chism,  10  Wheat  449;  MarsUm  v.  Hobbs,  2  Mass.  433; 
Spraguey.  Baker,  17  id.  586  ;  Jenkins  v.  Hopkins,  8  Pick.  346.; 
Mooreyr.  Vail,  17  IlL  185  ;   Maiteson  v.   Vaughn,  decided  by  the 


^  ILLINOIS, 


Soott  T.  Kirkendall. 


Sapreme  Gonrt  of  Michigan  at  its  January  tenn,  1878  ;  and  see 
note  to  Foote  t.  Burnet,  10  Ohio,  319,  for  a  collection  of  cues  as 
to  what  amounts  to  eviction.  This  covenant  of  warranty  is  re- 
garded as,  in  effect,  a  covenant  for  quiet  enjoyment,  and  can  only  bo 
broken  by  something  equivalent  to  an  eviction  or  disturbance  of  pos- 
session of  the  grantee.  3  Washb.  Beal  Prop.  398.  What  will  be  held 
as  equivalent  to  eviction,  authorities  may  differ  conoeming,  bat 
there  is  a  general  concurrence  that  something  more  than  the  mers 
existence  of  a  paramount  title  is  necessary  to  constitute  a  brascli 
of  the  covenant  of  warranty. 

The  cases  cited  by  appellant's  counsel  from  our  own  reports  rf 
Seebs  v.  Swarttaout,  8  Gilm.  162  ;  Moore  v.  Vail,  17  IlL  185 ;  Cbof* 
eomb  V.  Munger,  51  id.  373,  -and  Wead  v.  Larkin,  54  id.  489 ;  a.  c, 
5  Am.  Rep.  149,  as  being  supposed  to  sanction  the  doctrine  that  the 
action  may  be  maintained  upon  the  mere  existence  of  a  superior 
title  in  another,  we  regard  as  falling  short  of  so  doing.  The  last 
case  has  no  partici^lar  application.  Beebe  v.  Swartunmi  and  Cby- 
comb  V.  Munger  affirm  nothing  more  than  that  the  covenaatee  may 
peaceably  and  voluntarily  yield  to  the  paramount  title,  not  deciding 
that  he  may  do  so  when  the  adverse  title  has  not  been  hostilely 
asserted.  In  daycomb  v.  Munger,  a  mortgage  existing  upon  land 
at  the  time  of  the  execution  of  a  deed  with  warranty  was  subse- 
quently foreclosed,  and  a  deed  executed  to  the  purchaser  under  Hue 
foreclosure  sale,  and  acknowledging  that  the  covenant  of  warranty 
is  broken  only  upon  an  eviction,  or  by  something  equivalent  thereto, 
it  was  held  that  the  grantee  in  the  warranty  deed  might  voluntarily 
yield  to  the  superior  title  under  the  foreclosure  sale,  and  purchase 
it  for  his  own  protection,  and  thereupon  maintain  suit  upon  his 
covenant  of  warranty.  The  decision  was  based  upon  the  authority 
of  Moore  v.  Vail,  supra,  among  others.  Moore  v.  Vail  touches  the 
precise  question  here  involved,  and  is  in  direct  oppodtioD  to  the 
theory  upon  which  this  suit  is  sought  to  be  maintained.  It  was  an 
action  upon  a  covenant  of  warranty.  The  court  there,  after  laying  it 
down  that  where  the  promises  were  in  the  actual  possession  of  an- 
other, who  held  them  under  a  paramount  title,  the  covenant  of 
warranty  was  broken,  as  also  that  if  the  covenantee  be  in  the 
actual  possession  of  the  estate,  he  has  the  right  to  yield  that  pos- 
session to  one  who  claims  it  under  a  paramount  title,  say  :  ^Thii^ 
however,  is  not  to  be  understood  as  holding  that  the  mere  exist- 
ence of  a  paramount  title  constitutes  a  breach  of  the  covenant,  or 
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ibat  it  will  authorize  the- covenantee  to  ref nse  to  take  possession 
when  it  is  quietly  tendered  to  him,  or  when  he  can  do  so  peaceably, 
and  then  claim  that  by  reason  of  such  paramount  title  and  his  want 
of  possession,  the  covenant  is  broken ;  nor  will  it  justify  him  in 
abandoning  the  possession,  without  demand  or  claim  by  the  one 
holding  the  real  title.  His  possession,  under  the  title  acquired 
with  the  covenant,  is  not  disturbed  by  the  mere  existence  of  that 
title ;  and  he  has  no  right  U>  assume  that  it  ever  will  be,  until  he 
actually  feels  its  pressure  upon  him/'  And  again:  ''Tin  til  that 
time  (the  taking  possession  by  the  owner  of  the  paramount  title), 
he  might  peaceably  have  entered  upon  and  enjoyed  the  premises, 
without  resistance  or  molestation,  which  was  all  his  grantors  cov- 
enanted he  should  do.  They  did  not  guarantee  to  him  a  perfect 
title,  but  the  possession  and  enjoyment  of  the  premises."  We  do 
not  see  but  what  this  fally  decides  the  present  case  against  the  ap- 
pellant. It  holds  that  the  mere  existence  of  a  paramount  title  does 
not  constitute  a  breach  of  the  covenant  That  is  all  there  is  here. 
There  has  been  no  assertion  of  the  adverse  title.  The  land  has 
always  been  vacant  Appellant  could  at  any  time  have  taken 
peaceable  possession  of  it  He  has  in  no  way  been  prevented  or  hin- 
dered from  the  enjoyment  of  the  possession  by  any  one  having  a 
better  right.  It  was  but  the  possession  and  enjoyment  of  the  prem- 
ises which  was  assured  to  him,  and  there  has  been  no  disturbance 
or  interference  in  that  respect.  True,  there  is  a  superior  title  in 
another,  bat  appellant  has  never  felt  ^Mts  pressure  upon  him." 

To  sustain  the  present  action  would  be  to  confound  all  distinc- 
tion between  the  covenant  of  warranty  and  that  of  seizin,  or  of 
right  to  convey.  They  are  not  equivalent  covenants.  An  action 
will  lie  upon  the  latter,  though  there  be  no  disturbance  of  posses- 
aioD.  A  defect  of  title  will  suffice.  Not  so  with  the  covenant  of 
warranty,  or  for  quiet  enjoyment,  as  has  always  been  held  by  the 
]nnevailing  authority.     See,  too,  Bawle  on  Gov.  for  Title,  235,  271. 

We  regard  the  judgment  as  right  and  it  is  affirmed. 

Judgment  affirmed. 
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Obidlit  t«  Orrr  op  Bi/M>MiBrGTOv. 

08  m.  664.) 

«  Mumic^^eorparatitm^^ardinanee  to  compel  remowU  of  tnaw  iy 

A  mmiiGipal  oidlnanoe  xeqaiiliig  ooeapanta  and  ownen  of  premlMS  to 

snow  from  the  a^j^^^i^^  sidewalks  is  invalid. 

ACTION  for  a  penalty,  under  a  municipal  ordinance.    The  opin* 
ion  sufficienUy  states  the  facts.    The  plaintiff  had  jadgmenft 
below. 


S,  M.  Prince^  and  Karr  S  Karty  for  appellant 

Scott,  J.  The  ordinance  under  which  defendant  was  proseeated 
imposes  a  fine  upon  any  one  who  shall  permit  snow  to  remain  on 
the  sidewalk  abutting  premises  occupied  or  owned  by  him,  longer 
than  a  period  of  six  hours  after  it  ceases  to  fall,  or  if  the  cessation 
is  in  the  night  time,  then  longer  than  six  hours  after  sunrise  os 
the  next  morning.  The  validity  of  that  ordinance  is  the  onlj 
question  made  on  the  argument.  It  was  admitted  the  lot  ocenpied 
by  defendant  was  one  of  an  addition  to  Bloomington  that  was  laid 
on  tin  1836,  and  hence  it  follows,  under  the  decision  of  this  conrt^ 
the  fee  of  the  street  in  front  of  the  premises  was  either  in  the  origi- 
nal proprietor  or  in  the  corporation.  Indianapolis,  BloamingUm 
and  Western  R.  R.  Co.  t.  Hartley,  67  I1L  439;.8.  c,  16  Am.  Bep.  ^; 
OebJiardt  y.  Reeves,  75  111.  301. 

The  public  had  an  easement  over  the  street  m  front  of  the  lot 
occupied  and  owned  by  defendant,  and  it  makes  no  difference,  soto 
as  this  decision  is  concerned,  whether  the  fee  of  the  street  passed  by 
the  plat  and  dedication  to  the  corporation,  or  whether  it  remained 
in  the  original  proprietor.  It  is  plain  defendant  has  no  other 
interest  in  the  street  in  front  of  his  property  than  any  other  citiien 
of  the  municipality.  The  same  is  true  of  the  sidowalk.  It  is  » 
part  of  the  street  set  apart  for  the  exclusive  use  of  persons  tiavdlinC 
on  foot,  and  is  as  much  under  the  control  of  the  municipal  govern* 
ment  as  the  street  itself.  The  owner  of  the  adjacent  lot  ii 
under  no  more  obligation  to  keep  the  sidewalk  free  from  obstrnc- 
tions  than  he  is  the  street  in  front  of  his  premises.    He  may  not 
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bimself  obetnict  either  so  as  to  impede  travel  on  foot  or  in  carri- 
age&  It  will  be  conceded  ^he  citizen  is  not  bonnd  to  keep  the 
street  in  front  of  his  premises  free  from  snow  or  any  thing  else  that 
might  impede  travel ;  then,  upon  what  principle  can  ho  be  fined 
for  not  removing  snow  or  other  obstruction  from  the  sidewalk  in 
which  he  has  no  interest  other  than  what  he  has  in  common  with 
all  other  persons  resident  in  the  city  P  It  is  certainly  not  upon  the 
principle  under  which  assessments  are  made  against  the  owner  for 
building  sidewalks  in  front  of  his  property.  The  oases  are  not 
analogous.  Such  assessments  are  maintained  on  the  ground  the 
sidewalk  enhances  the  value  of  the  property,  and  to  the  extent  of 
the  special  benefits  conferred  they  are  held  to  be  valid. 

It  would  be  absurd  to  suppose  that  assessments  for  benefits  for 
local  improvements  could  be  enforced  by  fines  or  penalties,  as  in  the 
ordinance  under  which  the  defendant  was  fined.  Nor  do  we  think 
this  ordinance  can  be  upheld  as  an  exercise  of  the  police  power 
inherent  in  all  municipal  governments.  It  was  expressly  decided 
by  this  court,  in  City  of  Ottawa  v.  Sp$ncer,  40  111.  211,  that  local 
improvements  of  either  sidewalka  or  streets  cannot  be  compelled, 
under  the  general  police  power.  The  legislature  must  afford  the 
necessary  power  for  constructing  all  needful  improvements,  subject 
to  constitutional  limitations ;  and  when  one  mode  of  making  such 
improvements  is  sanctioned  by  the  constitution,  no  other  can  be 
adopted. 

Keeping  streets  and  sidewalks  in  repair,  and  free  from  obstruc- 
tions  that  impede  travel  or  render  it  dangerous,  is  referable  to  the 
same  power  as  for  constructing  new  improvements.  The  sidewalk, 
as  was  declared  in  the  case  cited,  is  as  much  a  public  highway,  free 
to  the  use  of  all,  as  the  street  itself,  and  upon  principle,  it  follows, 
the  citixen  cannot  be  laid  under  obligations,  under  our  laws,  to 
keep  it  free  from  obstructions  in  front  of  his  property  at  his  own 
expense,  any  more  than  the  street  itself,  either  by  the  exercise  pf 
the  police  power  or  by  fines  and  penalties  imposed  by  ordinance,  or 
by  direct  legislative  action. 

Our  conclusion  is,  the  ordinance  in  question  is  invalid,  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  revenetL 
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CBB  Ohio  BL  88.) 

Mmrrioffe  «-  wffl^9  neesstariei  pending  aeiion  for  diworoe  — 

Where  a  wife  is  liTing  separate  and  apart  from  her  hnabaiid,  aad  la  a 
against  him  for  divorce  and  alimony,  hag  obtained  a  decree  fixing  tte 
amount  of  alimony  to  be  paid  by  the  hnaband  for  her  eaeienaiioa  duiof  tte 
pendency  of  her  petition,  and  the  huslwid  ia  not  in  defaolt  in  lenpeet  to  tte 
payment  of  the  alimony  bo  allott«d,  he  is  not  liable  for  neoe«aiiea  salMe* 

'  qnently  famished  at  her  reqaest  daring  the  pendency  of  her  peUtloo. 

Persons  dealing  with  tbe  wife,  nnder  these  drcamstanoes,  do  eo  at  thsir 
own  peril,  and  are  chaigeable  with  knowledge  of  the  allotmeBt  and  pay* 
ment  of  the  alimony.* 

The  adequacy  of  the  alimony  decree  in  such  case  cannot  be  ooUaleraDy  dmwB 
in  question,  espedally  by  a  stranger  to  the  suit. 

A  CTION  on  account.    The  opinion  states  the  facts.    The  Jndf* 
j\    ment  of  the  trial  court  was  for  defendant,  but  was 
by  the  District  Court 

D.  D.  Hare^  for  pbdntiff  in  ernftn 

ScoiTy  J.    Defendant  in  error  bronght  his  aotioiiy  to 
of  the  plaintiffs  in  error  the  amount  of  an  account  for  medical 
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ioesand  care  bestowed  by  him  as  a  physician  in  attendance  npoB 
the  wife  of  their  intestate.  The  action  was  brought  originally 
before  a  justice  of  the  peace  of  Wyandot  county,  and  came  into  the 
Court  of  Common  Pleas  by  appeal.  A  copy  of  his  account  was  at- 
tached to  his  petition,  and  the  items  were  from  July  18th  till 
October  28,  1869,  and  amounted  in  the  aggregate  to  $48.  The  de- 
fendants  below  answered,  admitting  that  the  seryioes  stated  in  the 
petition  were  rendered  for  the  wife  of  their  intestate,  but  denying 
that  such  services  were  rendered  at  the  instance  of  the  deceased, 
Levi  Hare.  Further  answering,  they  say  'Hhat  at  and  during  the 
time  when  the  services  mentioned  in  the  petition  are  claimed  to 
have  been  rendered,  the  said  Bebecca  Hare  was  living  separate  and 
apart  from  her  husband,  the  said  Levi  Hare,  against  whom  she  was 
prosecuting,  in  the  Court  of  Common  Pleas  of  Seneca  county,  a 
suit  for  divorce  and  alimony,  which  suit  was  still  pending  and 
undetermined  at  the  death  of  said  decedent,  December  11, 18G9. 

That  on  the  22d  day  of  June,  18G9,  after  said  suit  had  been  in* 
stituted,  on  motion  of  said  Bebecca  Ilare,  a  decree  for  alimony  pend* 
ing  said  suit  was  made  by  said  court  and  duly  entered  upon  the 
journal  thereof,  granting  to  the  said  Rebecca  Hare  an  allowance  of 
one  hundred  and  seventy-dve  dollars  as  such  alimony. 

Said  alimony  was  by  said  decree  made  payable  in  installments,  as 
follows,  to  wit :  twenty-five  dollars  in  ten  days  from  the  date  of 
said  decree;  twenty-five  dollars  on  the  21st  day  of  August,  1869; 
twenty-five  dollars  on  the  21st  day  of  September,  1869;  and  one 
hundred  dollars  on  the  21st  day  of  October,  1869. 

Every  installment  of  said  alimony  was  paid  by  the  said  Levi 
Hare  on  or  before  the  day  when  the  same  became  due,  and  all  of 
said  alimony  had  been  fully  paid  before  the  28th  day  of  October^ 
1869.'' 

To  this  answer  the  plaintiff  below  replied,  alleging  that  he  had 
no  knowledge  of  the  granting  of  said  alimony  or  of  its  payment^ 
and  averring  ''that  at  the  time  of  the  allowance  of  said  alimony,  the 
said  Bebecca  A.  Hare  was  in  ordinary  health;  was  able  to  and  did 
perform  her  own  work  and  labor,  and  such  allowance  was  made  to 
tnid  Rebecca  A.  Hare  for  her  maintenance,  with  the  knowledge  that 
said  Rebecca  Hare  was  then  in  such  ordinary  health,  and  so  able  to 
perform  her  work  and  labor. 

"That  in  making  said  allowance,  the  costs,  expenses,  and  attor* 
Mj  fees  incident  to  the  proper  preparation  of  said  cause  of  said: 
Vol.  XXX  —  72 
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Rebecca  A.  Hare  v.  Levi  Hare^  in  said  Seneca  Common  Pleas,  for 
trial  at  tbe  November  term  thereof,  A.  D.  1869,  was  not  included 
and  taken  into  the  account. 

**  That  said  allowance  so  made,  as  aforesaid,  was  entirely  insaffi- 
cient  to  provide  proper  support  and  necessaries  for  said  Rebecca  A. 
Hare,  at  and  daring  the  time  of  the  rendition  of  the  services  set 
forth  in  plaintiff's  petition,  and  said  plaintiff's  aocoant  for  such 
services. 

*^  That  said  Rebecca  A.  Hare,  during  the  time  of  the  lendfiring 
of  said  services,  was  sick  and  unable  to  perform  her  own  work  and 
labor,  and  was  subjected  to  great  expense  bj  reason  of  said  aicknesa** 

To  this  reply,  the  defendants  below  demurred;  their  demurrer 
was  sustained,  and  plaintiff  below  excepted. 

The  case  was  thereupon  submitted  to  the  court  upon  the  plead* 
ings  on  file  in  the  case;  and  the  court,  being  of  opinion  that 
the  plaintiff  was  not  entitled  to  recover,  rendered  judgment  in  favor 
of  defendants  below  for  their  costs.  Upon  the  petition  in  eiror  of 
plaintiff  below,  this  judgment  was  reversed  by  the  District  Court 
of  Wyandot  county,  and  the  demurrer  of  defendants  to  the  reply  <rf 
the  plaintiff  below  was  overruled,  and  the  case  remanded  to  the 
Court  of  Common  Pleas  for  further  proceedings. 

Plaintiffs  in  error  here  seek  a  reversal  of  this  judgment  of  the 
District  Court 

Two  questions  are  raised  upon  the  record.  FireL  Do  the  &cti 
stated  in  the  answer  of  defendants  below  constitute  a  defense  to 
the  plaintiff's  action  ?  We  think  they  do.  The  facts  stated  in  the 
answer  are,  that  during  the  whole  time  that  plaintiff  was  rendering 
the  services  in  question,  the  wife  of  Hare  was  living  separate  and 
apart  from  her  husband,  and  was  prosecuting  a  suit  against  him  for 
divorce  and  alimony,  and  that  before  the  plaintiff  began  to  render 
his  services,  she  had  obtained  an  order  of  the  court,  in  which  her 
petition  for  divorce  was  pending,  awarding  to  her  one  hundred  and 
seventy-five  dollars  as  alimony  ^n^fon/a  liie^  to  be  paid  by  the  hua* 
band  in  specified  installments.  That  this  order  of  the  court  was 
fully  complied  with,  and  the  installments  punctually  paid  by  the 
husband  at  or  before  the  times  when  they  severally  became  due,  and 
that  such  payments  were  fully  completed  before  the  close  of  plaint 
iff's  account. 

The  9th  section  of  the  ''  act  concerning  divorce  and  alimony," 
as  amended  in  April,  1857,  provides  that  the  oourt  while  in  sesnoor 
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or  any  jodge  thereof  during  yaeation,  upon  sufficieut  notice  to  tha 
opposite  party,  shall  have  power  to  grant  alimony  to  the  wife  for 
her  sostenanoe  daring  the  pendency  of  a  petition  for  divorce  or 
alimony.     &  &  0.  513. 

Where,  in  the  exercise  of  the  power  thus  conferred,  a  conrt  of 
competent  jurisdiction  has,  by  decree,  fixed  the  amount  of  alimony 
to  be  paid  to  the  wife  for  her  sustenance /^^n^^n/^  lite,  so  long  as  the 
husband  is  not  in  default  in  making  payment  according  to  the  order 
tf  the  court,'  and  the  wife  continues  to  live  separate  and  apart  from 
him,  the  husband  is  not  liable  on  her  contracts*  Speaking  on  this 
sabject,  Mr.  Bishop,  in  his  work  on  Marriage  and  Divorce,  says  r 
''The  allotment  of  temporary  alimony  is  really  for  the  benefit  as* 
well  of  the  husband  as  the  wife,  especially  in  those  cases  where  he 
is  the  guilty  party.  For  if  no  such  allotment  has  been  made,  he> 
is  liable,  at  the  common  law,  for  necessaries  furnished  her  daring 
the  pendency  o¥  her  suit  for  divorce,  the  same  as  though  it  was  not 
pending.  *  *  *  q^^;  h  jie  ]^^  regularly  paid  it,  he  is 
reUeved  from  all  further  responsibility.'^  2  Bish.  on  Marr.  and  Div., 
§  401.  In  Bennett  v.  (y Fallon,  2  Mo.  69,  it  was  held,  that  after  at- 
decree  for  alimony,  the  husband  is  not  chargeable  for  debts  con- 
tracted by  the  wife.  And  the  court  says :  '^  The  very  object  of  the 
decree  for  alimony  is  to  furnish  the  wife  with  necessaries,  and  the 
court  will  take  care  that  it  be  made  effectual  for  that  object,  and 
suited  to  the  condition  of  the  parties.  By  the  decree  the  husband 
is  charged  directly  with  the  due  maintenance  of  his  wife  ;  to  make 
him  responsible  to  persons  with  whom  she  might  afterward  deal, 
would  be  to  charge  him  indirectly  for  the  same  object''  See,  also, 
WSban  v.  Smyth,  1 B.  &  Ad.  801,  and  Brisco  v.  Briaco,  2  Hag.  Con. 
a  199. 

These  authorities  fully  sustain  us  in  holding  that  the  answer  of 
defendants  below  constitutes  a  good  defense  to  the  action. 

The  second  question  is :  Are  the  facts  stated  in  the  reply  of 
plaintiff  below  sufficient  to  avoid  the  defense  made  by  the  answer? 
The  plaintiff  says,  first,  that  he  had  no  knowledge  of  the  allotment 
and  payment  of  the  alimony.  The  answer  to  this  is,  that  he  should 
have  inqaired.  He  was  dealing  with  a  married  woman  living  sepa- 
rate from  her  husband,  and  the  authorities  are  abundant  that  he 
eoald  do  so  only  at  his  own  peril. 

The  presumption  of  law,  in  such  case,  is  that  the  husband  is  not 
liable,  and  the  circumstances  fixing  his  liability  must  be  shown  by 
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ihe  partj  seeking  to  charge  him.  If  he  took  the  riak  of  doing  lo^ 
without  inquiry,  he  has  only  himself  to  blame.  Tyler  on  Co?ertai% 
.356  ;  Cartwrtghi  y.  Bate,  1  Allen,  514 ;  Rea  Y.Durise,  25  III  508; 
Blowers  v.  Siurtevanty  4  Den.  46 ;  Breinig  y.  MeUder,  23  PenxL  St 
156  ;  OiU  Y.  Read,  5  R.  I.  343  ;  BenneU  y.  O* Fallon,  9upr a. 

The  reply  aYers,  secondly,  that  the  alimony  allotted  to  the  wili 
proYcd  to  be  inadequate,  by  reason  of  her  subsequent  ill  health, 
which  was  not  anticipated  when  the  amount  was  fixed  by  the  oourt 

This  change  in  her  circumstances  would,  no  doubt,  hare  justified 
her  in  applying  to  the  court,  or  to  a  judge  at  chambers  for  an  in- 
•crease  of  the  sum  allowed.  But,  if  she  remained  satisfied  with  ihs 
4unount  decreed,  others  have  no  right  to  complain. 

The  exercise  of  the  judicial  discretion  which  she  had  hemlf 
iuYoked  cannot  be  collaterally  impeached  or  drawn  in  question, 
especially  by  a  stranger  to  the  controYcrsy.  We  are  of  opinion, 
therefore,  that  the  Court  of  Common  Pleas  did  not  err  in  sustain- 
ing the  demurrer  to  this  reply,  nor  in  entering  judgment  for  de- 
fendants  below,  on  the  pleadings ;  and  that  the  District  Gomt 
should  haYB  affirmed  instead  of  rcYersing  said  judgment 

Judgment  aooordimfy 


BXBDSA^LL  T.  HbACOGK. 

(8S  Ohto  St.  177^ 
Chiorantif — letter  oferedU, 

'JL  letter  addreeood  to  a  lumber  merchant  in  the  following  langugv :    * 

Bend  mj  son  the  lumber  he  asks  for,  and  it  will  be  all  rights"  is  a  gmnmtf 
that  the  lumber  sold  and  delivered  to  the  son,  at  the  time  of  its  piesentatloi^ 
will  be  paid  for.  But  such  guaranty  is  not  eoniinuing,  so  as  to  make  Iht 
.  guarantor  liable  for  lumber  subsequentlj  purchased  b/  the  soil  torn  tbt 
same  merchant.  And  payments  afterward  made  by  the  principal,  «m  90 
count,  will  be  applied  in  satisfaction  of  the  first  purchase,  and  coasaqvut 
discharge  of  the  guarantor's  liability.* 

ACTION  on  account  against  the  defendant  in  error,  aa  guaiantflf 
for  T.  C.  Heacock,  by  virtue  of  the  following  instmment : 

•BeePoUock  ▼.  Hdm  (54 MIsb.  1),  28  Am.  Bep.  842,  and  note,  847;  IfMte't  Amk Y. 
<IB  N.  Y.  886)«  80  Am.  n^p.  m. 
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''  AuJAKCE,  May  11,  1868. 
^  IL  IL  Potter — Please  send  my  son  the  lumber  he  asks  for  and 
b  will  be  all  right    I  had  to  get  him  to  write  this  as  I  was  kicked 
with  a  horse  one  week  ago  on  the  arm  and  cannot  more  than  write 
mj  name  if  that.  (Signed)  ''  Edwin  Heacock/' 

The  complaint  stated  :  ^^  That  said  T.  C.  Heacock  is  the  son  of 
Edwin  Heacock,  and  at  the  time  of  writing  said  guaranty  and  the^ 
commencement  of  dealing  between  said  firm  and  him  in  said 
account)  the  said  T.  C.  Heacock  was  about  to  engage  in  the  businesa 
of  buQding  houses  and  keeping  a  lumber-yard  for  the  sale  of  lum- 
ber of  all  kinds,  in  the  village  of  Alliance,  in  said  county  of  Stark,, 
and  had  no  capital  or  credit  of  his  own.  That  he  expected  to  carry 
on  said  business  through  several  seasons,  all  of  which  was  known 
to  the  said  E.  H.  Potter  and  to  said  Edwin  Heacock,  and  in  order 
to  give  him,  said  T.  G.  Heacock,  such  credit  from  the  said  firm  aa 
he  might  desire  in  his  said  business,  said  Edwin  Heacock  executed 
•aid  letter  of  guaranty  and  delivered  it  to  his  son,  T.  C.  Heacock,. 
who  is  the  son  mentioned  therein,  for  the  purpose  of  its  being  de- 
livered to  the  firm  of  E.  H.  Potter,  as  a  guaranty  to  them,  and  ta 
procure  credit  for  his  son,  and  it  was  signed  and  executed  by  said 
Edwin  Heacock,  on  or  about  May  11, 1868,  and  produced  to  said 
firm  and  delivered  to  it  by  said  T.  C.  Heacock,  when  he  first  applied 
to  them  to  buy  lumber.  And  induced  by  said  letter,  and  in  faith 
of  said  promise  and  guaranty  which  was  then  delivered  to  said 
firm  in  the  way  of  his  business  as  such  builder  and  keeper  of  a 
lumber-yard,  and  for  reasonable  prices,  and  on  reasonable  terms, 
agreed  upon  between  said  firm  and  said  T.  0.  Heacock,  said  firm 
•old  lumber  to  said  T.  G.  Heacock,  at  different  times,  as  shown  in 
the  foregoing  account,  for  the  purpose  of  enabling  him  to  carry  on 
his  said  business,  in  all  amounting  to  the  sum  of  12,962.51,  up  to 
September  15, 1871,  on  which  the  sum  of  12,522.78  has  been  paid,. 
as  aforesaid,  and  the  credit  and  time  of  payment  of  the  said  lum- 
ber by  said  Heacock  to  said  firm  has  long  since  expired,  and  yet 
•aid  T.  G.  Heacock  has  not,  nor  has  said  Edwin  Ileacock,  paid  said 
•am  yet  due,  nor  any  part  thereof.  And  of  all  of  said  premises 
•aid  Edwin  Heacock  had  frequent  notice,  and  yet  he  refuses  to  pay 
the  said  firm,  and  to  this  partner,  as  surviving  partner  thereof,  the 
•aid  sum  so  due,  or  any  part  thereof,  although  often  requested  sa 
to  da**    The  defendant  demurred,  and  had  judgment. 


m OHIO, 

Birdoall  v.  Heaoock« 


Jowph  Parker,  for  plaintiff  in  error.  The  weight  of  recent  doa- 
^ions  in  England  and  in  this  conutry  establishes  the  following  mlei 
^or  the  constmction  of  guaranties  : 

.    I.  They  are  governed  bj  the  same  rules  of  constmotion  ai  other 
contracts. 

2.  They  are  most  strongly  construed  against  the  guarantori  and 
there  is  a  presumption  in  favor  of  validity. 
.  3.  The  court  must  give  effect  to  the  intention  of  the  parties. 
;  4.  To  arrive  at  the  intention  of  the  parties  the  circnmstanoei 
xmder  which^  and  the  pui*poses  for  which,  the  contract  was  made 
may  be  proved,  and  must  be  kept  in  view  in  its  construction.  Grid 
v.  Burlingame,  62  Barb.  351;  Do  Colyar  on  Ouaranties,  2141;  2  fvn, 
on  Cent.  500;  Salmon  FaUs  Co.  v.  Portsmouth  Co.,  4G  N.  H.  219. 
,  5.  The.court  must  look  at  the  surrounding  circumstances  in  the 
construction  of  guaranties,  and  if  the  circumstances  attending  the 
^ving  of  the  instrument  show  that  the  actual  intention  of  the 
guarantee  was  to  ask,  and  the  guarantor  to  give,  a  guaranty  which 
should  operate  as  a  continuing  assistance  to  the  guarantee  in  a 
business,  then,  although  the  language  in  the  writing  is  capable  ct 
JA  more  restricted  operation,  the  court  will  give  effect  to  the  proved 
intention,  and  construe  the  contract  as  continuing,  if  its  terms  will 
admit  it.  Bainbridge  v.  Waele,  1  Eng.  Law  and  Eq.  236;  ffaigh  v. 
Brooks,  10  Ad.  &  El.  309;  Rapelye  v.  Bailey,  5  Conn.  149;  Oaiti 
v.  McKee,  3  Kern.  232;  Allan  v.  Kenning,  23  Eng.  C.  L.  401; 
iRogers  v.  Warner^  8  Johns.  119;  Whitney  v.  Chroot,  24  Wend.  82; 
FMows  V.  Prentiss,  3  Deuio,  512;  Boehne  v.  Murphy,  46  Mo.  67; 
2  Am.  Hep.  485;  Schlessinger  v.  Dickinson^  5  Allen,  47. 

Construing  this  writing  in  the  light  of  the  rules  laid  down  El- 
win  Heacock  meant  to  bind  himself  to  pay  any  balance  owing  to 
the  plaintiff  by  T.  C.  Heacock.  Sickle  v.  Marsh,  44  How.  91;  Dt 
Oolyar  on  Guaranties,  240,  244,  245,  246,  247,  248 ;  Bedm  v. 
Murphy^  40  Mo.  57. 

James  Amerfnan,  for  defendant  in  error. 

Scott,  J.  Counsel  for  defendant  in  error  claims  that  the  inatnh 
ment  of  writing  upon  which  the  petition  in  this  case  bases  the  li» 
bility  of  their  client  is  not  a  guaranty  of  any  kind.  The  petition, 
however,  avers  that  it  was  acted  upon  as  a  gnantnty  by  the  plaint- 
ifiPs  firm ;  and  from  its  terms  we  think  it  was  intended  by  the 
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Yriter  that  it  should  be  so  understood  and  acted  on.  It  is  not  a 
representation  as  to  the  solvency  or  pecuniary  circumstances  of  the 
party  about  to  ask  credit  from  the  plaintiff ;  but  a  request  or  direc- 
tion that  such  credit  should  be  given,  and  an  unqualified  assurance 
that  the  doing  so  would  ''be  all  right."  The  sale  and  delivery 
which  it  directs  or  requests  could  only  be  made  ''  all  right "  to  the 
plaintiff  by  punctual  payment,  according  to .  the  terms  of  the  sale. 
And  we  think  the  writing  imports  a  guaranty  of  such  payment.  It 
was  an  absolute  assurance  that  the  lumber  which  might  be  delivered 
to  defendant's  son,  at  his  request,  would  be  paid  for. 

But  within  a  week  from  the  date  of  this  guaranty,  the  son  ob* 
tained  from  the  plaintiff  lumber  to  the  value  of  1226,  on  the  faith 
of  this  guaranty,  this  being  the  full  amount  that  he  then  asked 
for  ;  and  this  amount  he  has  since  fully  paid  for.  The  only  ques- 
tion arising  on  the  demurrer  to  plaintiff's  petition  is,  whether  the 
guaranty  in  question  is  a  continuing  one,  referable  by  its  terms  to 
other  and  subsequent  sales  of  lumber,  made  by  plaintiff  to  defend- 
ant's son,  or  whether  its  terms  limit  it  to  a  single  transaction. 

We  see  no  good  reason  why  contracts  of  warranty  should  not  be 
construed  by  the  rules  applicable  to  the  construction  of  contracts 
generally.  As  contracts  by  which  the  guarantor  assumes  the  posi- 
tion of  a  surety,  and  becomes  responsible  for  the  default  of  his 
principal,  there  would  seem  to  be  good  reason  for  not  holding  him 
liable  beyond  the  express  terms  of  his  agreement ;  and  on  the  other 
hand,  there  can  be  no  good  reason  why  a  guarantor,  who  procures 
a  credit  to  be  given  which  would  have  otherwise  been  refused, 
should  not  be  held  liable  to  the  full  extent  warranted  by  the  terms 
of  the  guaranty.  In  all  written  contracts,  we  think  the  language 
of  the  parties  should  be  so  construed  as  to  give  effect  to  their  clearly 
ascertained  intention.  And  as  an  additional  rule,  we  think  it  weU 
settled  that  all  contracts,  in  which  the  terms  are  in  any  respect 
equivocal,  should  be  read  in  the  light  of  the  circumstances  under 
which  they  were  entered  into.  This  is  to  be  done,  not  for  the  pur- 
pose of  vaiying  the  intention  of  the  parties,  as  disclosed  by  the 
writing,  but  of  ascertaining  what  the  parties,  in  fact,  meant  by  the 
doubtful  language  employed  for  the  expression  of  their  intention. 
The  language  of  the  guaranty  in  this  case  is,  ''  Please  send  my  son 
the  lumber  he  asks  for,  and  it  will  be.  all  right." 

There  is  no  express  limit  to  the  quantity  of  lumber  to  be  fur- 
This  is  left  to  depend  solely  on  the  pleasure  of  the  pur* 
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chaser.  But  it  may  w^Il  admit  of  doubt  whether  it  contemplatei 
more  than  a  single  purchase.  Its  language  is  in  the  present  tense. 
And  it  might  therefore  be  held  that  this  language  embraces  only 
such  Inmber  as  the  guarantor's  son  should  ask  for, upon  the  preseota- 
tion  of  the  guaranty.  And  as  it  contains  no  express  reference  to 
future  transactions,  such,  we  think,  should  be  its  construction,  if 
read  without  regard  to  the  circumstances  under  which  it  was  writ- 
ten, or  acted  upon .  And  in  support  of  such  a  construction,  it  is 
certain  that  many  authorities,  both  English  and  American,  might 
be  cited.  In  order,  therefore,  to  extend  the  meaning  of  this  guar- 
anty beyond  the  necessary  import  of  its  terms,  the  petition  under 
consideration  states  that  it  was  written  ana  acted  upon  under  cer- 
tain circumstances  which  are  supposed  to  give  its  language  a  mean- 
ing that  it  would  not  otherwise  import.  But  looking  to  all  the 
circumstances  stated  in  the  {>etition,  we  think  they  are  not  suflBcient 
to  give  the  guaranty  relied  on  a  more  extended  meaning  than  its 
terms  would  ordinarily  import.  It  is  averred  that  the  guarantor  knew 
that  his  son  was  about  engaging  in  the  lumber  business,  which  he 
'expected  to  carry  on  for  several  seasons.  But  the  writing  contains 
no  reference  to  that  fact ;  and  it  is  not  averred  that  the  son  ex- 
pected or  intended  to  make  a  series  of  purchases  of  lumber  from 
the  plaintiff,  and  that  this  fact  was  known  to  the  father.  It  is  also 
alleged  that  the  plaintiff,  from  time  to  time,  furnished  to  tiie  son 
the  different  bills  of  Inmber  stated  in  their  account,  in  reliance 
upon  this  guaranty.  But  it  is  not  alleged  that  this  fact  was,  dur- 
ing this  time,  known  to  the  father,  or  acquiesced  in  by  hioL  Had 
such  been  the  fact,  it  would  be  a  practical  construction  of  his  con- 
tract, by  the  guarantor,  which  we  might  well  adopt  and  enforce. 

Looking  then  to  the  language  of  the  guaranty,  its  operative 
words  are  :  ''Send  my  son  the  lumber  he  asks  for,  and  it  will  be 
all  right"  This  language  clearly  imports  that  the  father  knew  that 
his  son  was  desirous  of  procuring  some  lumber  from  the 
upon  credit.  He  clearly  intended  to  procure  such  credit  for  his 
by  guaranteeing  payment  for  such  lumber  as  his  son  should  ask  for 
and  obtain  upon  the  presentation  of  the  writing  to  the  plaintilL 
And  we  think  it  does  not  clearly  import  more  than  this.  The  guar- 
anty is  coextensive  with  the  order  or  direction  given,  and  this  order 
was  fully  complied  with  when  the  plaintiff,  upon  its  presentation, 
sold  and  delivered  to  the  son  the  lumber  which  he  then  asked  for 

Many  cases  might  be  cited  in  which  similar  language  has 
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eonfiued  in  its  interpretation  to  a  single  transaction.  Whitney  v. 
efroat,  24  Wend.  82  ;  Oard  v.  Steve7is,  12  Mich.  292;  White  y.  Seed, 
15  Conn.  457 ;  Anderson  v.  Blakely,  2  W.  &  S.  237. 

On  the  other  hand,  cases  are  not  wanting  in  which  guaranties  no 
more  comprehensive  in  their  form  of  expression  have,  nnder  the 
drcnmstances  of  the  case,  been  construed  as  continuing. 

Upon  this  subject,  it  has  been  well  said,  that  ^'  the  chief  diffi- 
culty lies  in  determining  what  interpretation  should  be  put  on  a 
gnarant;  which  is  so  worded  that  it  may  either  extend  to  a  series 
of  sales  or  advances,  or  be  limited  to  the  first  The  better  opinion 
would  seem  to  be  that  such  an  instrument  should  be  confined  to 
the  immediate  transaction,  unless  the  language  of  the  promise  is 
sufficiently  broad  to  show  that  it  was  meant  to  reach  beyond  the 
present,  and  render  the  guarantor  answerable  for  future  credits. 
The  tendency  of  decision  in  this  country  has,  accordingly,  been 
against  construing  guaranties  as  continuing,  unless  the  intention 
of  the  parties  is  so  clearly  manifested  as  not  to  admit  of  a  reasonable 
doubt."  Lent  v.  Padleford,  2  Am.  Lead.  Cas.  141;  citing  Congdon 
V.  Read,  7  R.  I.  576;  Gold  v.  Stevens,  12  Mich.  292;  White  v.  Reed, 
15  Oonn.  457;  Whitney  v.  Oroot,  24  Wend.  82 ;  Webb  v.  Dickerson, 
11  id. 62;  Aldrich  v.  Higgine,  16  S.  &  R  213;  Andersony,  Blakley, 
2  W.  &  S.  237- 

We  are  of  opinion  that  the  judgment  of  the  Court  of  Common 

Fleas  should  be  affirmed. 

Judgment  affirmed. 


Bebkkeyeb  y.  Kellebhak. 

(8S01ilo8t.889.) 
Fraud — eonatruetive  —  minor  and  penons  in  loco  paremii. 

A  eonveyance  by  a  minor,  on  the  daj  he  coined  of  age,  of  all  hla  real  estate 
to  a  person  ooenpjing  the  relations  of  parent  and  guardian  of  such  minor,  in 
execution  of  a  settlement  made  for  such  minor  by  others  not  authorized  to 
bind  him,  and  wliile  he  is  still  nnder  his  influence  and  control,  and  not  ad- 
vised of  his  rights,  is  not  binding,  and  can  only  be  upheld  in  a  court  of 
eqnitj  by  dear  proof  that  under  all  the  circumstances  it  is  just  and  equit- 
able, and  the  burden  is  on  the  claimant  to  show  the  utmost  good  faith.* 

*8ee  DartlnffUni's  Appeal  (86Penn.  St.  512),  27  Am.  Rep.  788 ;  Boyd  r,  De  la  Montagnie 
in  if.  Y.  4B9t  2S  Am.  Rep.  197 ;  Jacoz  t.  Jdcox,  40  Mich.  478  ;  a.  Cn  ^  Am.  Bep, 

Vol.  XXX  —  73 


sre OHIO.    

.  Barkmejer  v.  Kellerman. 

ACTION  to  set  aside  a  deed  made  by  Lisette  Berkmeyer  bofore 
her  marriage.     The  opinion  sufSciently  states  the  ^ts.    The 
defendant  had  judgment  below. 

Stanton  £  Richards^  for  plaintiffs  in  error. 

T.  D,  Lincoln^  for  defendants  in  error.  The  burden  of  proof 
was  on  the  plaintiffs.  Delano  v.  Bartlett,  6  Gush.  366, 367 ;  Bridge 
Co.  y.  Butler,  2  Oray»  131,  133.  A  child  may  make  even  a  Tolun- 
tary  conveyance  of  its  property  to  its  father  or  mother,  if  it  acts 
freely  and  voluntarily.  Jenkins  v.  Pye,  12  Pet.  243;  Taylor  v.  Tfly* 
tor,  8  How,  201;  Bergen  v.  Udall,  31  Barb.  25;  1  Story's  £q.  Jar.,  § 
309a.  A  family  settlement  of  matters  proper  for  the  child  to  recog- 
nize and  pay  will  be  sustained  if  there  has  been  no  fraud  practiced. 
Slapilton  v.  Stapilton,  1  Atk.  6;  Cory  v.  Cory,  1  Ves.  Sr.  19;  Jfi/i- 
cJiant  V.  Kinchant,  1  Brown's  Ch.  374 ;  Cordon  v.  Cordon^  3  Swanst 
463 ;  Bartopp  v.  Eartopp,  21  Beav.  202;  Hoghtony,  Hoghton,  15 id. 
300  ;  Wycherley  v.  Wycherley,  2  Eden's  Ch.  178  ;  FuUen  v.  Ready, 
2  Atk.  587  ;  Green  v.  Goodall,  1  Cold.  409. 

JoHXSON,  J.  The  deed  sought  to  be  set  aside  was  executed 
September  1,  1859.  The  legal  title  to  the  premises  was  then  in  the 
plaintiff,  Lisette,  and  the  defendant,  her  mother,  the  former  hold- 
ing two  undivided  thirds.  It  had  been  so  placed  with  the  assent  of 
the  mother  in  1846.  By  the  deed  fi*om  Tucker  at  that  time,  she 
took  according  to  her  husband's  will  one-third  in  fee,  instead  of 
her  dower  under  the  statute.  The  day  Lisette  became  of  age,  the 
deed  now  in  controversy  was  executed  by  Lisette  to  her  mother  and 
her  step-father,  Joseph  Kellerman,  in  consummation  of  an  alleged 
family  settlement,  made  by  A.  M.  Dengler,  an  attorney,  selected  by 
the  mother  for  that  purpose,  who  came  to  the  conclusion  that 
Lisette  was  only  entitled  to  six  hundred  dollars  out  of  her  fathei^s 
estate  (tho  Mercer  county  land  not  included).  Under  the  employ- 
ment of  the  mother,  he  made  what  he  calls  a  settlement,  and 
adjudged  that  the  step-father  should  have  a  deed  for  half  of  this 
property,  and  the  mother  the  other  half,  and  that  they  should 
jointly  make  a  mortgage  to  Lisette  to  secure  the  payment  of  thii 
$600,  in  two  years,  with  six  per  cent  interest 

The  settlement  and  award  was  made,  and  the  necessary  papen 
prepared  for  execution  before  Lisette  became  of  age,  without 
any  consultation  with  her,  and  without  her  knowledge,  until onher 
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vwajy  with  her  mother,  and  by  her  directioDd,  to  DeDgler'd,  to  execute 
them. 

To  carry  oat  Dengler's  award,  he  had  prepared  a  deed,  whereby 
Kellerman  and  wife  conveyed  all  their  title,  being  the  one-thii*d,  to 
Lisette,  and  she  conveyed  to  them  jointly  the  whole  title.  They 
then  executed  back  to  her  a  mortgage  to  secure  the  $600  awarded 
to  her,  which  was  evidenced  by  note. 

As  Mrs.  Kellerman  already  owned  one-third,  the  effect  of  this 
transaction,  was  to  increase  her  interest  in  the  lot  one-sixth,  and  to 
increase  Kellerman 's  from  a  marital  right  as  husband  in  his  wife's 
one-third  to  an  ownership  in  fee  of  one-half. 

The  evidence  warrants  us  in  finding  that  the  occasion  for  this 
transaction  arose  from  the  dissatisfaction  of  the  step-father,  grow- 
ing out  of  the  fact  that  he  had  been  engaged  then  some  thirteen 
years,  helping,  as  he  claims,  to  save  and  improve  this  property.  He 
naturally  valued  his  efforts  and  labors  as  the  chief  cause  of  its  value, 
and  was  of  the  opinion  that  Lisette  was  not  entitled  to  any  thing 
more  than  she  had  received  in  her  raising. 

It  also  warrants  us  in  finding,  that  to  the  industry  and  good 
management  of  the  mother,  before  she  married  Kellerman,  this 
estate  of  her  first  husband  was  kept  together  and  saved  to  herself 
and  her  children,  and  that  she  was  a  kind,  self-sacrificing  mother 
.and  wife,  anxious  to  do  equal  and  exact  justice  to  her  husband  as 
well  as  to  her  child.  She  recognized  and  was  anxious  to  satisfy 
the  equitable  demands  of  her  dissatisfied  husband,  and  accordingly 
some  days  before  Lisette  became  of  age,  doubtless  after  consultation 
with  her  husband,  she  employed  Dengler  to  adjust  this  family 
difiSculty,  and  told  him  all  the  circumstances  as  far  as  she  knew 
them,  and  told  him  '*  to  settle  it  right  by  me  (her),  and  right  by 
my  husbandy  and  right  by  her"  (Lisette).  This  Dengler  attempted 
to  do  without  any  communication  with  Lisette,  or  without  any 
accounts  or  vouchers,  or  any  computation  in  details  of  the 
value  of  the  claims  of  either  party.  He  had  acquired  a  general 
knowledge  of  the  matter,  but  he  does  not  claim  to  have  done  more 
than  to  make  a  general  examination,  and  to  make  what  he  deemed 
an  equitable  award. 

What  demand  the  step-father  had  against  Lisette  to  require  that 
she  should  convey  one-half  of  this  land  to  him  does  not  clearly 
appear  from  the  evidence.  The  first  that  Lisette  knew  of  what 
was  being  done  was  after  the  deeds  were  ready  to  be  signed,  and 
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en  Ohio  St.  88.) 
Marriage  —  wipf9  neoe99ariea  pending  aMon  for  dhcree  — 

VHieie  A  wife  Ib  liying  sepuata  and  apart  from  her  hnaband,  and  la  a 
against  him  for  divorce  and  alimony,  haa  obtained  a  decree  fixlag  tki 
amoant  of  alimony  to  l)e  paid  by  the  hoaband  for  her  BOfltenaiiee  dnriQf  Ihi 
pendency  of  her  petition,  and  the  hoaband  ia  not  in  default  in  respeet  to  tbt 
payment  of  the  alimony  so  allotted,  he  is  not  liable  for  neoaasailea  aalwi 

*  qnently  famished  at  her  request  daring  the  pendency  of  her  petllioa. 

Persons  dealing  with  the  wife,  under  these  circomstanoes,  do  00  at  tbsir 
own  peril,  and  are  chaigeable  with  knowledge  of  the  allotment  aad  par 
ment  of  the  alimony.* 

The  adequacy  of  the  alimony  decree  in  such  case  cannot  be  fwllatwally d— 
in  question,  especially  by  a  stranger  to  the  suit. 

i  CTION  on  account.    The  opinion  states  the  facts.    The  Jiidg- 
xj.    ment  of  the  trial  court  was  for  defendant^  but  1 
by  the  District  Oouri 

D.  D.  Hare^  for  plaintiff  in  enmn 

Scott,  J.    Defendant  in  error  brought  his  aotioot  to 
of  the  plaintiffs  in  error  the  amount  of  an  account  for  medioil 
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ices  and  care  bestowed  by  him  as  a  physician  in  attendance  npom 
the  wife  of  their  intestate.  The  action  was  bronght  originally 
before  a  justice  of  the  peace  of  Wyandot  county,  and  came  into  the 
Court  of  Common  pleas  by  appeal.  A  copy  of  his  account  was  at* 
tached  to  his  petition,  and  the  items  were  from  July  18th  till 
October  28,  1869,  and  amounted  in  the  aggregate  to  $48.  The  de- 
fendants below  answered,  admitting  that  the  services  stated  in  the 
petition  were  rendered  for  the  wife  of  their  intestate,  but  denying 
that  such  services  were  rendered  at  the  instance  of  the  deceased, 
Levi  Hare.  Further  answering,  they  say  ''that  at  and  during  the 
time  when  the  services  mentioned  in  the  petition  are  claimed  to 
have  been  rendered,  the  said  Bebecca  Hare  was  living  separate  and 
apart  from  her  husband,  the  said  Levi  Hare,  against  whom  she  was 
proeeeuting^  in  the  Court  of  Common  Pleas  of  Seneca  county,  a 
suit  for  divorce  and  alimony,  which  suit  was  still  pending  and 
undetermined  at  the  death  of  said  decedent,  December  11, 18G9. 

That  on  the  22d  day  of  June,  18G9,  after  said  suit  had  been  in* 
stituted,  on  motion  of  said  Bebecca  Hare,  a  decree  for  alimony  pend* 
ing  said  suit  was  made  by  said  colirt  and  duly  entered  upon  the 
journal  thereof,  granting  to  tho  said  Rebecca  Hare  an  allowance  of 
one  hundred  and  seventy- five  dollars  as  such  alimony. 

Said  alimony  was  by  said  decree  made  payable  in  installments,  as 
follows,  to  wit :  twenty-five  dollars  in  ten  days  from  the  date  of 
said  decree;  twenty-five  dollars  on  the  21st  day  of  August,  1869; 
twenty-five  dollars  on  the  21st  day  of  September,  1869;  and  one 
hundred  dollars  on  the  21st  day  of  October,  1869. 

Bverj  installment  of  said  alimony  was  paid  by  the  said  Levi 
Hare  on  or  before  the  day  when  the  same  became  due,  and  all  of 
said  alimony  had  been  fully  paid  before  the  28th  day  of  October^ 
1869/' 

To  this  answer  the  plaintiff  below  replied,  alleging  that  he  had 
no  knowledge  of  the  granting  of  said  alimony  or  of  its  payment, 
and  averring  ''that  at  the  time  of  the  allowance  of  said  alimony,  the 
said  Bebecca  A.  Hare  was  in  ordinary  health;  was  able  to  and  did 
perform  her  own  work  and  labor,  and  such  allowance  was  made  to 
said  Bebeoca  A.  Hare  for  her  maintenance,  with  the  knowledge  that 
said  Bebecca  Hare  was  then  in  such  ordinary  health,  and  so  able  to 
perform  her  work  and  labor. 

"That  in  making  said  allowance,  the  costs,  expenses,  and  attor* 
aej  fees  incident  to  the  proper  preparation  of  said  cause  of  said: 
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ths^t  connection,  it  will  be  set  aside.     Sncb  relations  are  those  of 
attorney  and  cbent,  parent  and  cbild,  guardian  and  ward/'  etc 

In  Harrison  v.  Ouesty  6  De  O.  M.  &  O.  424,  the  lord  chaoeellor 
says  :  ''  If  persons  standing  in  a  pai'ticular  relation  to  one  another 
deal  as  vendor  and  purchaser,  tbe  court  expects  the  purchaser, 
when  the  purchase  is  complained  of  by  the  seller,  to  show  that  the 
seller  had  due  protection  afforded  him.  *  *  *  Wherever  there 
is  any  fiduciary  relation  between  tbe  parties,  the  court  throws  the 
burden  of  proof  on  the  party  who  sets  up  the  transaction  against  the 
person  whom  he  was  bound  to  protect/' 

In  Cocking  v.  PraU^  1  Ves.  Sr.  400,  the  court  said  :  "  Though 
there  is  no  great  evidence  of  undue  influence,  yet  the  court  will 
always  look  with  a  jealous  eye  upon  a  transaction  between  parent 
and  child  just  come  of  age,  and  interpose  if  any  advantage  is  taken. 
The  mother  plainly  knew  more  than  the  daughter,  and  only  ssjb 
in  general  terms  she  believes  she  concealed  nothing  from  her." 
'  And  a  composition  between  mother  and  daughter,  entered  into  four 
months  after  the  latter  came  of  age,  though  afterward  ratified  by 
the  daughter's  husband,  was  set  aside. 

''  A  trustee  will  not  be  permitted  to  obtain  any  profit  or  advantage 
to  himself  in  managing  the  concerns  of  his  cestui  que  irutif  but 
whatever  benefits  of  profits  are  obtained  will  belong  ezclnsirely 
to  the  cestui  que  trust.  In  short,  it  may  be  laid  down  as  a  general 
rule,  that  a  trustee  is  bound  not  to  do  any  thing  which  can  place 
him  in  a  position  inconsistent  with  the  interest  of  his  cestui qtu 
trust,  or  which  will  have  a  tendency  to  interfere  with  his  duty  io 
discharging  it.  And  this  doctrine  applies,  not  only  to  trustees 
strictly  so  called,  but  to  other  persons  standing  in  like  relations. 
*  *  *  It  applies  in  like  manner  to  executors  and  administratorB, 
who  are  not  ];)ermitted  to  purchase  up  the  debts  of  the  deceased  on 
their  own  account ;  but  whatever  advantage  is  thus  derived  by 
them,  by  purchases  at  and  under  value  is  for  the  common  benefit 
of  the  estate.  Indeed,  the  doctrine  may  be  more  broadly  stated, 
that  executors  or  administrators  will  not  be  permitted,  under  any 
circumstances,  to  derive  a  personal  benefit  for  the  manner  in  which 
they  transact  the  business,  or  manage  the  assets  of  the  estate."  1 
Story's  Eq.,  §  322.    See,  also,  §  322  a,  and  §§  466,  466  a,  and  46& 

Another  rule  applicable  to  transactions  of  this  kind  is,  that  there 
is  no  law  against  a  child  bestowing  upon  a  parent  any  property  of 
which  she  may  be  the  owner,  if  freely  and  voluntarily  done,  when 
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the  gift  originated  in  the  mind  of  the  child,  or  was  unsnggested  by 
any  agency  of  the  parent.  Bergen  y.  VdaUy  31  Barb.  25;  Story's 
Eq.  Jnr.,  §  309a. 

In  Gordon  v.  Oordon,  3  Swan.,  Lord  Eldok  says,  that  'Mn  all 
cases  of  this  kind  full  and  complete  commnnication  of  all  material 
circumstances  is  what  the  court  must  insist  on."  Again:  ^^  There 
must  not  only  be  good  faith  and  honest  intentions,  but  a  full  dis< 
cloture  ;  and  without  full  disclosure,  honest  intention  is  not  suffi- 
cient'' 

In  Bergen  v.  TTdall^  supra,  it  is  said:  ^'In  all  dealings  between 
parent  and  child,  under  such  circumstances,  the  most  scrupulous 
good  faith  —  uberrima  fides — must  be  observed,  and  the  weaker 
party  must  be  put  upon  an  equal  footing  with  the  stronger,  by  a 
complete  disclosure  of  all  material  facts,  and  the  abnegation,  as  far 
as  possible,  of  any  control  or  dominion,  as  well  as  of  all  mere  selfish 
projects  or  attempts." 

That  class  of  cases  where  family  settlements  are  sustained,-  not* 
withstanding  some  proof  of  parental  influence,  and  those  where 
contracts  will  be  set  aside  because  of  such  undue  influence,  are 
readily  distinguishable,  and  that  distinction  rests  on  sound  princi- 
ples of  equity  and  justice. 

In  both  classes,  where,  from  the  relations  of  the  parties,  there  is 
a  probability  of  such  undue  influence  having  been  exerted,  the 
court  watches  the  whole  transaction  with  great  jealousy,  not  merely 
for  the  purpose  of  ascertaining  *'  that  the  person  likely  to  be  so  in- 
fluenced fully  understood  the  act  he  was  performing,  but  also  for 
tlio  purpose  of  ascertaining  that  his  consent  to  perform  that  act 
was  not  obtained  by  reason  of  the  influence  possessed  by  the  person 
receiving  the  benefit ;  not  that  the  influence  itself  flowing  from 
such  relations  is  either  blamed  or  discountenanced  by  the  court;  on 
the  contrary,  the  due  exercise  of  it  is  considered  useful  and  advan- 
tageous to  society;  but  this  court  holds  as  an  inseparable  condition 
that  this  influence  should  be  exerted  for  the  benefit  of  the  persons 
subjected  to  it»  and  not  for  the  advantage  of  the  person  possessing 
iu  The  case  of  parent  and  child  is  undoubtedly  one  of  this  class 
of  cases,  and  is  promptly  put  forward  as  such  in  all  cases  illustrat- 
iug  the  principle."    Hogton  v.  Sogton,  15  Beav.  278. 

In  this  case  it  was  added  '^  that  if  the  settlement  of  the  property 
1m  one  m  which  the  father  acquires  no  benefit  not  already  possessed 
by  him,  and  if  the  settlement  is  a  reasonable  and  proper  one,  the 
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court  will  support  it,  even  though  it  may  appear  that  some  in- 
fluence was  exerted  by  him  to  induce  the  son  to  execute  it,  and 
provided,  also,  there  was  no  suppression  of  what  is  true,  or  sag- 
(restion  of  what  is  false.  •  ♦  ♦  When,  however,  the  son  con- 
fers on  the  parent,  by  the  transaction,  some  advantage  whidi  he 
did  not  previously  possess,  then  the  principle  which  prevails  in  the 
first  class  of  cases  interposes,  and  this  court,  to  nse  the  words  of 
Lord  Laxgdale,  in  Archer  v.  Hudson,  7  Beav.  560,  does  not 
interfere  to  prevent  an  act  even  of  bounty,  between  a  parent  and 
child  ;  but  it  will  take  care  that  such  child  is  placed  in  such  posi- 
tion as  will  enable  him  to  form  an  entirely  free  and  unfettered 
judgment,  independent  altogether  of  any  control/' 

Ouided  by  these  principles,  we  are  unanimous  in  the  opinion  that 
this  deed,  made  on  the  day  that  Lisette  became  eighteen  years  old, 
in  execution  of  an  alleged  settlement,  made  by  one  unanthoriied  to 
bind  her,  without  her  being  fully  advised  of  her  rights,  and  while 
acting  under  the  influence  and  control  of  her  mother  and  ste^ 
father,  was  not  binding  upon  her. 

[Omitting  a  branch  of  the  case   upon  which  judgment  as  to 

another  party  was  afiirmed.] 

Judgmmti  rmmwi. 
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Landlord  and  UmuU  »  rup<MMibiiUy  for  injurjf  aridngjirom 

ing  out  of  repair. 

Upon  leued  premises*  a  water.pipe  and  gaiter,  not  defective  in  llieir  oitgiMl 
oonstmctlon,  became  stopped  up,  so  that  the  water  flowed  apoo  the  door 
steps  of  the  leased  house,  forming  ice,  upon  which  a  third  person  fell  sad 
was  injured.  As  between  lessor  and  lessee,  in  the  absence  of  contnet  to 
the  contrary,  it  is  the  duty  of  the  latter  to  repidr  the  pipe,  or  lemove  the  los, 
and  for  failure  in  this  he  is  liable,  and  not  the  landloid.* 

ACTION  for  personal  injury.    The  opinion  states  the  fi^ts.  The 
defendant  had  judgment  below. 

Hmry  Nwbegin,  for  plaintiff  in  error,  cited  Irvine  r.  Wood,  51 
N.Y.  224;  Anderson  y.  Dickie,  26  How.  Pr.  106;  Shearm.  ft  BedtoP 

•BeeAf«BefiT  ilofylB, ikmC 
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Veg.,  §  511;  Carpenier  v.  Gynn,  39  Barb.  400;  Ltnsley  v.  Bush- 
nett,  15  Conn.  225 ;  Irvin  v.  Fowler,  5  Robertson,  482 ;  Osbom  y. 
Union  Ferry  Co,,  63  Barb.  629;  Doyh  v.  Mulreiny  1  Sween.  517; 
Oongreve  v.  5miM,  18  N.  Y.  79;  Creed  v.  Hartman,  29  id.  591; 
iSSsx/on  T.  Zeit,  44  id.  430;  TFAaJ^n  v.  Olouceater^  4  Hun,  24;  X«ary 
T.  Woodruff,  id.  99;  Cfency  v.  5yr»tf,  56  N.  Y.  129 ;  Keesel  v.  But- 
ler,  53  id.  612;  Lafie  v.  Ailanhc  Works,  107  Mass.  105;  Hewxeon  v. 
JVtfte?  ZTat^n,  34  Conn.  136;  Rylands  v.  Fletcher,  E.  L.  R,  3  H.  L.  330; 
Townsend  v.  Coming,  23  Wend.  445 ;  Ploedterll  v.  Mayor,  55  N. 
Y.  666. 

i9.  T.  SfUphen,  for  defendant  in  error. 

WiuoHTy  J.  The  petition  and  demurrer  involve  questions  relat- 
ing to  the  liability  of  landlord  and  tenant,  lessor  and  lessee,  where 
a  third  person  has  been  injured  in  consequence  of  some  defect  in 
condition  of  the  premises.  Moon  was  the  owner  of  certain  prop- 
erty in  the  village  of  Defiance,  which  he  had  leased  to  Brooks,  who 
was  in  possession  of  and  using  the  same  for  a  post-office.  A  pipe 
or  gutter  attached  to  the  building  had  become  obstructed  or  stopped 
up,  and  the  water,  instead  of  running  through  it,  flowed  over  the 
roof.  This  water  falling  upon  the  steps  of  the  post-office,  in  winter, 
ice  was  formed.  Coming  from  the  post-office,  plaintiff  stepped  upon 
this  ice,  fell,  and  was  hurt.  Moon,  the  landlord,  and  Brooks,  the 
tenant,  were  both  sued.  Brooks  was  dismissed  from  the  action, 
and  the  question  to  be  decided  is,  is  Mood,  the  landlord,  liable  upon 
the  statements  made  in  the  petition  ? 

The  liabilities  arising  from  the  relation  of  landlord  and  tenant 
are  these:  Liability  generally  accompanies  occupation,  and  when  a 
landlord  leases  and  parts  with  the  possession  his  liabilities  are  in 
^rtain  instances  devolved  upon  the  tenant. 

The  principle  which  runs  through  cases,  determining  the  responsi- 
bility of  the  one  or  the  other,  may  be  thus  defined:  Whoever  had 
t^ntrol  of  the  premises  at  the  time  the  cause  of  injury  originated, 
that  person  is  liable  in  damages  ;  which  simply  means  that  the  party 
in  fault  must  respond. 

Hence  it  is  that  where,  at  the  time  of  the  lease,  the  property  is 
in  a  minous  or  defective  condition,  and  by  reason  thereof  the  in- 
jury happens,  then  the  owner  or  lessee  is  liable  generally,  though 
fliere  are  cases  which  make  this  liability  dependent  upon  the  cove- 
nants of  the  lease.  And  upon  the  other  hand,  when  this  defective 
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coiiditioQ  arode  after  the  leasee  then  the  tenant  is  reBponsible,  with, 
perhapfi,  exceptions  upon  covenants.  And  when  there  has  been  a 
nuisance  of  continued  existence,  lessor  and  lessee  may  both  be  liable 
for  damages  resulting  therefrom.  The  lessee  in  actual  possession 
of  the  premises,  if  he  continues  the  nuisance  after  notice  of  its  ei- 
istence,  and  notice  to  abate  it ;  the  lessor,  if  he  at  first  created  it 
and  demised  the  premises  with  the  nuisance  upon  them,  and  at  the 
time  of  the  damage  done  is  receiving  a  benefit  therefrom  by  way  of 
rent  or  otherwise. 

In  RoswM  V.  Price,  12  Mod.  635,  it  is  held  that  if  an  owner  erect 
a  nuisance,  for  which  damages  are  recovered,  and  the  nuisance  is 
continued  in  the  hands  of  his  lessee,  an  action  for  the  oontinnance 
of  it  may  be  against  either.  Here  the  nuisance  or  original  trouble 
was  occasioned  by  the  owner,  and  he  is  held  responsble,  even  after 
the  lease.  The  court  say  that  both  may  be  liable,  the  landlord  for 
originating,  and  tha  tenant  for  continuing.  It  is  said,  in  the  case, 
thattheerecterof  the  nuisance  cannot  discharge  himself  by  assign- 
ing over,  and  more  especially  when  he  grants  over,  reserving  rent| 
by  which  he  continues  the  nuisance,  having  a  recompense  for  it  m 
such  rent. 

This  case  illustrates  the  idea  that  control  is  the  criterion  of  re- 
sponsibility, for  control  means  that  power  whicJi  occasions  and 
which  can  prevent.  The  nuisance  was  erected,  that  is,  originated, 
by  the  owner,  who  manifestly  should,  therefore,  be  responsible  f<v 
its  consequences. 

But  it  will  be  observed  that  not  only  the  owner,  but  the  tenant 
also^  is  held  liable,  upon  the  ground  that  every  continuance  of  a  nui- 
sance, is  a  fresh  nuisance.  Taylor's  Land.  &  Ten.,  §  175;  Vedder  v. 
Vedder,  1  Den."257 ;  itV/fe  Miami  R.R.  Co^  v.  ComnCr^  Green  Cb.,  31 
Ohio  St  338.  This  fresh  nuisance  the  tenant  might  abate,  if  he 
saw  fit,  being  in  control  of  the  premises,  and,  for  failure  in  this, 
he  is  responsible. 

In  Todel  v.  Flight,  9  C.  B.  (N.  S.)  377,  Sooir,  C.  J.  (N.  &), 
there  was  a  demurrer  to  a  declaration.  Defendant  leased  to  a 
tenant  a  lot  on  which  stood  a  stack  of  old  chimneys  in  a  rninoos 
and  dangerous  condition  at  the  time  of  the  lease,  and  defendant 
knew  it  and  so  maintained  them.  The  chimneys  fell  on  plaintilPs 
house,  and  defendant  was  held  liable  in  the  declaration. 

Earle,  J.,  says,  p.  390:  ''It  is  alleged  that  the  defendant  let 
the  houses  when  the  chimneys  were  known  by  him  to  be  ruinous 
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and  in  danger  of  falling,  and  that  he  kept  and  maintained  them  in 
that  state,  and  thns  he  was  guilty  of  the  wrongful  non-repair  which 
led  to  the  damage,  and  after  the  demise  the  fall  appears  to  have^ 
arisen  from  no  fault  of  the  lessee,  bat  by  the  laws  of  nature/' 

The  owner  of  premises  who  leases  them  when  they  are  in  such. 
uraot  of  repair  or  bad  condition  as  to  be  a  nuisance,  or  when,  from, 
the  ordinary  course  of  events,  they  must  become  so,  and  receivesr 
rent  for  their  use,  is  liable  to  a  third  person  for  injury  happening' 
in  consequence  of  this  defective  condition  or  nuisance.  In  such 
case  the  landlord  had  the  control  of  the  property  at  the  time  the 
troable  was  occasioned,  and  he  might  have  removed  it 

It  is  the  party  who  does  the  wrong  who  should  be  made  respon-v 
sible  for  the  consequences  it  entails. 

Bat  if  the  nuisance  arises  solely  from  the  act  of  the  tenant,  the 
landlord  cannot  be  held.  Oioinp  v.  Jones,  9  Md.  108;  Staple  v.. 
Spring,  10  Mass.  72;  Waggoner  v.  Jermainey  3  Den.  306;  Fish  yj 
Dodge,  4  id.  311;  House  v.  Metcalf,  27  Oonn.  632;  Smith  v.  Ellud, 
9  Barr,  345. 

Rich  V.  Basterfield,  4k  C.  B.  783,  was  a;  case  much  discussed^ 
and  decided  for  plaintifF  at  nisi  prius,  but  unanimously  reversed 
in  full. court  The  owner  of  a  house  standing  back  from  the 
street  built  a  low  shop  between  his  house  and  the  street,  with  a 
chimney,  and  rented  out  the  shop.  The  tenant  used  the  chimney 
for  a  fire,  and  when  the  wind  was  from  the  east  or  south-cast  smoke 
was  blown  into  the  plaintiffs  windows,  causing  him  great  annoy- 
ance. Defendant,  the  owner,  was  sued  on  the  ground  that  he^ 
built  the  chimney,  which  made  the  nuisance,  and  was  answerable 
for  the  ordinary  use  of  it. 

The  court  held  that  the  chimney  itself  was  not  a  nuisance,  but 
it  was  the  fire  made  by  the  tenant;  that  coke  might  have  been 
used,  or  he  might  have  abstained  from  having  a  fire  when  the 
wind  was  in  the  wrong  direction,  and  the  owner,  therefore,  was 
not  liable.    He  had  no  control  of  the  fire. 

Upon  the  other  hand,  in  Hot^se  v.  Metcalf,  27  Conn.  632,  an 
owner  had  leased  a  mill  situate  so  near  the  highway  that  it9 
levolving  wheel  frightened  horses.  The  owner  was  held  responsi- 
ble, although  it  would  seem  that  not  the  mill  itself,  but  its  opera- 
tions  in  the  hands  of  the  tenant,  occasioned  the  difficulty. 

Oandy  v.  Jubber,  5  Best  ft  Smith,  485:  A  grate  over  the  side-^ 
walk,  long  there,  had  the  bars  so  wide  apart  that  a  womap  slipped 
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her  foot  through  and  lamed  herself.  The  premises  were  rented  at 
the  time  from  year  to  year,  and  the  landlord,  the  heir  of  the  orig- 
inal owner  and  bailder,  was  held  liable,  on  the  ground  that  the 
gvato  was  a  nuisance  in  its  original  construction.  Declaration 
ayers  that  the  tenant  ''was  not  under  obh'gation  to  alter,  repair 
And  keep  in  repair/'  and  that  it  had  been  many  years  so  that  one 
might  fall  through.  The  jury  found  that  the  grate  was  a  nnisanoe, 
^'  both  from  the  faultiness  of  its  construction  and  from  want  of 
repair."  Gromfton,  J.,  says:  ''  It  must  be  a  nuisance  in  its  yeij 
nature  and  essence  at  the  time  of  the  letting,  and  not  merely 
something  which  is  capable  of  thereafter  being  rendered  a  naisanoe 
by  the  tenant.''  Blackburn  says:  ''The  nuisance  must  be  a 
normal  one." 

This  case  was  reversed  in  the  Exchequer,  9  Best  &  Smith,  15. 
It  is,  however,  there  said  that  "  to  bring  liability  home  to  the 
owner,  the  premises  being  let,  the  nuisance  must  be  one  which  was 
in  its  very  nature  and  essence  a  nuisance  at  the  time  of  the  letting, 
4ind  not  something  which  was  capable  of  being  thereafter  rendered 
s  nuisance  by  the  tenant,  and  that  it  is  a  sound  principle  of  law 
that  the  owner  of  property,  receiving  rent,  should  be  liable  for  a 
nuisance  existing  in  his  premises  at  the  date  of  the  demise  ;"  and 
the  judgment  of  the  Queen's  Bench  is  reversed  on  the  ground  that 
"  it  is  not  averred,  either  directly  or  by  any  reasonable  inference, 
that  the  grating  was  defective  at  the  time  of  the  letting." 

Wharton  on  Neg.,  §  817,  says  :  "An  owner,  being  out  of  pos- 
session, and  not  bound  to  repair,  is  not  liable  in  this  action  for 
injuries  in  consequence  of  his  neglect  to  repair.  But  where  the 
nuisance  existed  when  the  property  was  leased  to  the  tenant,  the 
landlord  may  be  held  liable.  So  the  tenant  is  liable  for  the  nai- 
«ance  thus  retained  by  him,  even  though  the  nuisance  was  on  the 
premises  when  leased  to  him.  And  both  the  landlord  and  tenant, 
under  the  circumstances,  are  jointly  and  severally  liable  for  the 
-continuance  of  the  nuisance,  supposing  the  nuisance  to  be  on  the 
property  when  leased,  or  to  be  put  there  with  the  landlord's  con- 
nivance." 

The  City  of  Lowell  v.  Spaulding,  4k  Gush*  277,  was  a  case  for  dam- 
age to  plaintiff  by  falling  into  a  space  left  open  in  the  sidewalk, 
where  it  was  held  that  the  occupant,  and  not  the  landlord,  is  bonnd, 
4U3  between  himself  and  the  public,  so  far  to  keep  the  buildings  in 
repair  that  they  will  be  safe  for  the  public,  and  such  oocnpaot  Vk 
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prima  facU^  liable  to  third  persons  for  damages  arising  from  any 
defect  If  there  is  an  express  contract  that  the  landlord  shall 
repair,  suit  will  be  sustained  against  him  to  avoid  circuity  of  action.^ 

The  occupier  is,  prima  faciey  liable,  and  the  owner  is  not,  merely 
as  owner,  without  fault  on  his  part  Russdl  y.  Shenton,  43  K  0. 
L.  R  449. 

There  is  another  large  class  of  cases  that  would  seem  to  be  not 
entirely  in  accordance  with  the  yiew  that  has  been  advanced, 
thoagh  perhaps  the  difference  is  more  in  appearance  than  reality. 
They  are  cases  where  the  liability  is  devolyed  in  accordance  with 
the  coyenants  of  the  lease  and  made  to  accompany  the  duties  it 
imposes.  If  the  defect  existed  prior  to  the  lease,  and  by  its  pro- 
yisions,  the  tenant  assumes  the  responsibility  of  keeping  the  prem- 
ises in  repair,  it  has  been  held  that  the  landlord  was  not  respon- 
.ible. 

In  the  early  case  of  Payne  y.  Rogers^  2  H.  Bl.  350,  the  head-note 
is  :  '*  If  the  owner  of  a  house  is  bound  to  repair  it,  he,  and  not  the 
occnpier,  is  liable  to  an  action  in  the  case  for  an  injury  sustained 
by  a  stranger  from  a  want  of  repairs." 

This  was  an  action  against  the  owner  of  a  house,  in  the  occupa-^ 
iion  of  a  tenant  It  does  not  seem  to  have  been  made  a  point  in 
the  case,  whether  the  defect  arose  before  or  after  the  demise,  & 
qaestion,  important,  as  we  have  seen,  in  cases  not  inyolving  the  ele- 
ment of  covenants  in  the  lease.  This  case  is  made  wholly  to  turn 
upon  the  agreement,  as  to  repairs,  between  the  landlord  and  tenant 
And  the  landlord,  having  bound  himself  to  the  tenant  to  repair,  is 
made  liable  for  the  injury.  Although  nothing  is  said  in  the  case 
about  who  had  the  control  of  the  premises,  and  though  the  facts 
do  not  show  in  whom  that  control  was,  when  the  defect  occasioning 
the  injury  originated,  still  it  may  be  perhaps  fairly  said,  that  by 
binding  himself  to  repair,  the  owner  retained  such  control  as  would 
enable  him  to  make  those  repairs.  This  view  is  sustained  by  the 
language  of  the  court  in  Burdick  v.  Cheadle^  26  Ohio  St  393.  '^  But 
in  case  a  landlord  undertakes  with  his  tenant  to  keep  the  premises 
in  repair,  having  thus  reserved  the  control  to  the  extent  necessary 
for  making  repairs,  his  duty  to  the  public  in  relation  to  the  prop- 
erty is  not  affected  by  the  lease,  and  he  remains  responsible,  under 
the  doctrine  of  the  above  maxim  {sic  utere,  etc.),  for  defects  aris- 
ing from  the  want  of  repairs  during  the  continuance  of  the  lease.'' 

In  the  case  of  Pretty  v.  Bickmorey  L.  B.,  8  C.  P.  401,  the  tenant 
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had  covenaQted  to  repair.  The  premises  were  dangerous  at  the  time 
of  the  demise.  Bat  it  was  held  that  the  landlord  was  not  liable, 
because  of  the  tenant's  covenant.  This  case  is  disapproved  of  in 
Swords  y.  Edgar,  59  N.  Y.  28 ;  s.  o.,  17  Am.  Bep.  295,  although  it 
is  followed  up  by  the  case  of  OwinneU  t.  Eafner,  L.  R.,  10  C.  P. 
658.  See,  also,  Leonard  v.  Slorer,  115  Mass.  86  ;  s.c.,  15  Am.  Bep. 
76  ;  Shipley  t.  Fifty  Associates,  ]0G  Mass.  104  ;  &.  a,  8  Am.  Bep. 
318 ;  8.  c,  101  Mass.  251  ;  s.  c,  3  Am.  Rep.  346  ;  Shear.  &  Bed. 
on  Neg.,  §§  501,  502;  Wlialen  v.  Gloucester,  4  Hun,  24  and  99; 
Nelson  v.  Liverpool,  etc,  Co.,  L.  R.,  2  C.  P.  Div.  312.  It  is  nol, 
however,  necessary,  nor  do  we  undertake  to  decide  as  to  any  of  the 
rights  or  liabilities  which  subsist  by  reason  of  the  covenants  of 
leases.  What  the  terms  of  the  letting  in  this  case  are,  we  have  no 
means  of  knowing,  nor  are  wc  advised  whether  the  landlord  or 
tenant  undertook  to  repair.  The  remarks  made  apply  only  to  such 
•cases  as  involved  no  consideration  of  the  agreement  by  which  the 
demise  was  made,  other  than  the  mere  fact  of  its  existence. 

The  lessor  is  not  liable  to  a  stranger  for  an  injury  arising  out  of 
the  property  being  out  of  repair,  unless  under  special  circumstances, 
sucli  ns  a  covenant  with  the  lessee  to  make  the  repairs.  Bears  v. 
AiMer,  9  Barr.  193. 

If  tho  owner,  as  distinct  from  the  occupier,  is  sued  for  damages, 
arising  from  a  falling  wall,  a  special  ground  of  liability  must  be 
averred,  other  than  mere  ownership.  The  public  looks  to  the  occa- 
pier,  not  to  the  estate.     CJiauntler  v.  Robison,  4  Exch.  163. 

''Where  property  is  demised,  and  at  the  time  of  the  demise  is 
uot  a  nuisance,  and  becomes  so  only  by  tho  act  of  the  tenant,  while 
in  his  possession,  and  injury  happens  during  such  possession,  the 
owner  is  not  liable." 

But  where  the  owner  leases  premises  which  are  a  nuisance,  or 
must,  in  the  nature  of  things,  become  so  by  their  uses,  and  receivei 
rent,  then,  whether  in  or  out  of  possession,  he  is  liable  for  injuries 
resulting  from  such  ''nuisance.*'  Otaitigs  v.  Jones,  9  Md.  108; 
Fish  V.  Dodye,  4  Den.  311 ;  ffadley  v.  Tofflor,  L.  B.,  1  0.  P.  63; 
Fiske  V.  Framingham  Mem.  Co.,  14  Pick.  491;  Cheetham  v.  Hampsot^ 
4  T.  R.  318;  Norton  v.  Wistnall,  26  Barb.  618. 

A  well-considered  case  upon  this  subject  is  found  in  Swords  v. 
Fdgar,  59  N.  Y.  28;  s.  c,  17  Am.  Rep.  295.  Defendants  wen 
owners  of  a  pier,  which  was  nnder  lease.  A  laborer  engaged  ia 
discharging  the  cargo  of  a  steamer   wis  injured  by  reason  of  the 
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,  pier  falling,  through  rottenness  of  its  timbers.  The  defect  existed 
at  the  time  the  lease  was  made.  It  is  held  that  ordinarily  it  is  the 
duty  of  the  occupant  to  sec  that  the  premises  are  secure,  but  where 
they  are  leased,  and  at  the  time  of  the  demise  and  delivery  of  pos- 
session tx>  the  lessee  they  are  in  a  defective  and  unsafe  condition, 
and  in  consequence  thereafter^  while  in  possession  of  the  lessee, 
an  injury  happens,  the  lessor,  who  is  receiving  a  benefit  by  way  of 
rent  or  otherwise  is  liable.  And  the  owner  or  lessor  was  held 
responsible. 

In  this  case,  as  in  many  others  that  might  be  cited,  we  find  the 
same  principle,  and  it  is  thus  stated  in  Fishery.  Tkiriell,  21  Mich. 
1;  s.  c,  4  Am.  Bep.  422.  "  A  party  will  not  be  liable  for  an  injury 
occasioned  by  a  nuisance,  on  the  ground  of  hiis  possession  of  the 
premises,  where  the  nuisance  is  shown  to  exist,  unless  his  possession 
be  such  as  to  give  him  the  legal  control  of  the  premises.'' 

This  was  the  case  of  a  person  injured  by  falling  through  a  coal- 
hole  in  the  sidewalk,  and  the  question  was  whether  the  landlord 
or  tenant  was  liable. 

When  the  landlord  has  leased  premises,  he  parts  with  control  of 
them;  with  possession  that  control  passes  to  the  tenant,  and  if 
defect  arises,  or  want  of  repair,  or  the  premises  are  allowed  to  get 
into  such  a  condition  as  that  they  become  dangerous  during  the 
demise,  it  is  the  duty  of  the  tenant  to  take  such  steps  as  will  pre- 
vent injury.  The  liability  arising  from  the  control  of  premises,  is 
illustrated  in  that  large  class  of  cases  where  contractors  build 
houses.  If  the  premises  are  completely  given  up  to  the  contractor, 
he  will  be  responsible  to  one  injured  during  the  progress  of  the 
work.  If,  on  the  other  hand,  the  owner  retains  supervision,  and 
the  building  goes  on  under  his  direction,  as  he  is  in  control  of  the 
premises,  his  responsibility  continues ;  the  contractor  or  builder 
then  stands,  to  him,  in  the  relation  of  servant.  And  there  are 
many  nice  cases  as  to  whether  the  party  is  an  independent  con* 
tractor  or  servant  merely. 

It  is,  however,  not  necessary  to  enter  into  this  discussion.  The 
principle  of  control  and  its  accompanying  liability  is  sufiSciently 
illustrated  in  Ciitf  of  Cincinnati  v.  Stone,  5  Ohio  St  38. 

The  city  contracted  with  B.  to  grade  a  street,  and  in  doing 
this  he  blocked  tho  water  so  that  it  flowed  over  Stone's  ground, 
doing  damage.  The  city  was  held  liable  on  the  ground  that  by 
the  contract  she  reserved  the  right  to  direct  the  manner  of  doing 


^ OHIO. 

Sbindelbeck  ▼.  Moon, 


the  work.  The  syllabas  says  when  the  employer  retains  control 
and  direction  of  the  work,  and  injury  happens,  he  will  be  responm- 
ble.  Clark  v.  Fry^  8  Ohio  St  358;  Gioaihmey  y.  L,  M.  R.  R.  Co.^ 
12  id.  92. 

The  principle  saggested  is  recognized  in  Burdich  y.  OhmdUy  26 
Ohio  St  393;  8.  c,  20  Am.  Bep.  768.  In  that  case  the  person 
injured  was  in  the  store,  upon  the  invitation  of  the  tenant,  or  as  » 
customer,  and  was  not  a  stranger,  maintaining  his  rights  as  one  of 
the  public.  It  is  held  that  if  one  invites  another  into  danger  and 
hurt,  the  sufFerer  must  seek  his  remedy  against  the  party  inviting 
him.  That  he  cannot  maintain  an  action  against  another  must  be 
apparent  from  tbe  fact  that  if  he  had  not  accepted  the  invitation 
he  would  not  have  been  injured.  In  Burdich  y.  OheadU^  the 
court,  in  discussing  the  maxim,  *^  sic  utere^*^  eto^y  observes:  ^The 
principle  ordinarily  applies  only  to  persons  in  possession  and  hav- 
ing control  of  the  property,  cither  as  owners  or  tenants.''     v 

The  rule,  therefore,  deducible  from  the  authorities,  and  which 
is  applicable  to  the  case  in  hand,  is  this:  A  landlord  who  is  out  of 
possession  of  the  premises  by  yirtue  of  a  demise,  and  who  has  no 
control  over  them,  who  would  not  have  the  right  to  enter  therein, 
even  to  make  repairs,  without  his  tenant's  consent,  is  not  liable  for 
accidents  occasioned  by  the  fact  that  the  property  is  temporarily 
out  of  repair. 

If  the  defect  is  inherent  in  the  original  construction,  and  this 
occasions  the  injury,  then  the  landlord  or  lessor  is  responsible;  but 
when  the  defect  arises  after  the  lease,  then  the  tenant  is  responsible. 

Examining  the  amended  petition,  therefore,  we  find  this  alleged: 
Moon  was  the  owner  and  Brooks  the  lessee  and  possessed  of  the 
premises,  using  and  keeping  them  as  a  post-office.  It  is  then 
averred  that  the  water-pipe  or  gutter  became  filled  and  obstructed, 
and  the  water  fell  from  the  roof  upon  the  steps  leading  from  the 
post-office  to  the  sidewalk.  This  froze,  and  the  plaintiff  slipped 
on  the  steps  and  fell.  The  cause  of  the  injury  is  the  stopping  np 
of  the  pipe.  It  is  not  alleged  that  there  was  a  fault  in  its  original 
construction,  but  it  would  appear  to  be  one  of  those  obstmctioDS 
that  may  occur  at  any  moment  It  is  not  averred  that  this  obetmo- 
tion  existed  before  the  demise  was  made,  and  such  an  avermeDt 
is  necessary  befofe  the  landlord  can  be  held.  If  it  occurred  after 
the  demise  it  is  the  duty  of  the  tenant  or  occupier  to  see  that  such 
obstruction   was    removed.     The  petition,  therefore,   lacks   the 
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neoesaaiy  ayerments  to  show  that  the  landlord  is  liable,  as  it  does 
not  show  a  defect  while  the  premises  were  iu  his  control  before  he 
leased,  and  for  which  alone  he  is  responsible.  All  facts  necessary 
to  raise  a  legal  liability  mnst  be  strictly  averred.  Metcalfe  v. 
MBtUherififfton,  11  Exch.  257. 

And  again,  it  was  the  ice  that  occasioned  the  accident.  It  is  not 
arerred  that  it  was  the  daty  of  the  landlord  to  remove  this  ice,  nor 
does  it  appear  that  he  had  such  control  of  the  premises  as  called 
upon  him  to  do  it.  If  this  ice  was  a  nuisance  to  the  passing  public, 
endangering  their  lives  and  limbs,  it  was  a  nuisance  arising  during 
the  continuance  of  the  lease.  It  was  a  thing  temporary  in  its 
nature,  a  defective  condition  of  things,  such  as  the  tenant  was 
called  upon  to  remedy,  and  not  the  landlord,  as  between  landlord 
and  tenants 

Judgment  affirmed. 


Clark  v.  Bayer. 

(88  Ohio  St.  899.) 

Infantff^^how  pareniit  may  tonftr  right  to  custody  of  minor  ehUdron, 

Where  the  father  and  mother,  living  apart,  by  agreement  transfer  the  care  and 
cofltody  of  their  infknt  children  to  the  grandfather  of  the  children.  In  con* 
aideration  that  he  will  receive,  care,  and  provide  for  them,  and  in  pursuance 
of  such  agreement  he  does  take  them  in  charge,  the  custody  of  the  grand* 
father  ie  lawful,  and  he  has  legal  capacity  to  maintain  an  action  for  damages 
against  one  who  wrongfully  takes  or  causes  them  to  be  taken  from  his  cus- 
tody, without  showing  actual  loss  of  services. 

ACTION  of  damages.  The  petition  was  as  follows  :  ''  The  said 
Edward  B.  Clark  says,  that  at  the  time  of  the  commission  of 
the  wrongs  hereinafter  stated  by  the  defendants,  he  had  two  grand* 
children,  to  wit :  Edward  X  Clark  and  Ada  H.  Clark,  who  were  the 
children  of  the  plaintifiTs  son,  Edward  B.  Clark,  Jr. ;  that  on  or 
about  the  21st  day  of  August,  1872,  the  father  and  mother  of  said 
children,  then  living  separate  and  apart,  and  not  being  in  a  condi- 
tion to  take  care  of  the  said  children,  Edward  J.  and  Ada  H.,  who 
were  both  minors,  under  the  age  of  five  years,  transferred  the  care, 
custody  and  possession  of  said  children  to  the  plaintiff,  and  wholly 
lenonnced  and  abandoned  all  right  as  parents  to  the  custody  and 
Vol.  XXX  — 75 
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possession  of  said  children,  in  favor  of  the  plaintiff;  and  at  the 
same  time,  in  consideration  of  the  said  transfer  and  abandonment^ 
the  plaintiff  accepted  the  care,  custody  and  possession  of  said 
children,  in  order  to  bring  np,  maintain,  protect  and  educate  his 
said  grandchildren  as  Ins  own  children;  and  in  consideration  of 
the  matters  just  stated,  the  plaintiff,  at  the  time  aforesaid,  and  in 
the  county  aforesaid,  took  said  children  to  his  own  home,  where  he 
had  the  sole  care  and  custody  of  them,  and  was  supporting  them 
and  bringing  them  up  as  his  own  children ;  and  from  said  date  nntil 
the  26th  of  April,  1873,  the  plaintiff  and  his  family  did  take  can 
of  and  support,  maintain,  instruct  and  expend  money  upon  the 
said  children  for  the  purpose  of  discharging  his  duty  as  a  parent 
toward  them  ;  nevertheless,  the  defendants  well  knowing  the  prem- 
ises, and  intending,  at  the  date  last  named,  to  deprive  the  plaintiff 
of  the  custody,  possession  and  services  of  said  children,  and  to  in- 
jure him,  wrongfully,  without  consent  or  authority,  and  forcibly 
took  possession  of  said  children  at  said  county,  and  carried  them 
out  of  said  county  into  other  counties  in  this  State  and  concealed 
them,  one  of  them  being  concealed  by  them  at  Columbus  and  the 
other  at  Cleveland,  in  Ohio  ;  and  the  plaintiff  says  that  he  was  pat 
to  great  loss  of  time  and  expense  of  money  in  searching  for  said 
children  ;  that  he  was  engaged  for  the  period  of  two  weeks  in 
searching  for  them,  and  employed  officers  to  aid  him,  and  a  lawyer 
to  prosecute  suits,  in  order  to  obtain  possession  of  the  said  chfldren ; 
and  he  incurred  liabilities  in  regard  to  the  said  matter  to  the  amount 
of  two  hundred  dollars  ;  and  he  savs  that  while  the  said  ohildrai 
were  so  absent  from  his  custody,  and  hidden,  they  were  neglected, 
abused,  and  ill-treated,  by  the  persons  who  had  them  in  their  hands 
so  that  they  became  feeble  and  sick,  and  the  plaintiff  was  obliged 
to  nurse,  take  care  of,  and  endeavor  to  cure  them;  and  the  plaintiff 
alleges  that  the  defendants,  at  the  times  aforesaid,  were,  and  yet  are, 
husband  and  wife.  To  the  damage  of  the  plaintiff  in  the  sum  of 
five  thousand  dollars,  and  for  which  sum  he  asks  a  judgment  De- 
fendants demurred  and  had  judgment. 

Henry  F.  Page,  for  plaintiff  in  error. 

Harrison  dk  Olds,  and  A.  T.  Watting,  for  defendant  in  error. 
For  reasons  of  public  policy,  the  father  cannot  divest  himself  of  hif 
paternal  obligations,  or  transfer  his  paternal  rights  to  another,  ex* 
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€ept  in  the  modes  provided  by  law.  An  agreement  made  in  any 
other  way>  by  which  the  father  surrenders  custody  of  his  child  to 
•Dother,  is  not  binding.  Reg.  v.  Smith,  17  Jur.  24;  People  v.  Mercein^ 
3  Hill,  399 ;  Hunt  ▼.  Hunt,  4  G.  Green  (Iowa),  216;  Vansittart  r. 
VansUtart,  4  Kay  ft  Johns.  62. 

AsHBUBK,  J.  It  is  claimed  the  errors  assigned  on  the  reoord  do 
not  raise  the  question  on  the  demurrer. 

The  manner  in  which  errors  are  assigned  should  not  induce 
a  court  of  i;eyiew  to  overlook  questions  of  real  merit  in  a  case.  Be* 
viewing  courts  are  not  required  to  embark  on  a  voyage  to  discover 
errors  not  specifically  assigned.  Where,  however,  the  real  question 
in  a  case  is  manifest,  as  in  this  case,  the  question  will  not  be  over- 
looked. 

The  demurrer  is  special  and  general.  Three  grounds  of  demurrer 
are  alleged. 

L  Plaintiff  has  not  legal  capacity  to  sue. 

XL  Misjoinder  of  parties  defendant 

IIL  The  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

In  discussing  the  first  question  on  the  demurrer,  the  third  cause 
will  be  considered  to  a  considerable  extent. 

L  Plaintiff's  legal  capacity  to  maintain  this  action. 

If  plaintiff  had  the  lawful  right  to  and  actual  custody  of  the 
infants  at  the  time  of  the  alleged  wrongful  act  of  defendants,  he  has 
legal  capacity  to  sue.  As  we  understand  the  argument  of  counsel 
for  defendants,  they  claim  the  father  of  these  minor  children  only 
has  aright  of  action. 

In  this  country  there  is  quite  a  uniformity  in  the  decisions  in  rela- 
tion to  the  rightful  custody  of  infant  children.  The  general  spirit  of 
modern  adjudged  cases  on  this  subject,  both  in  England  and  the 
States,  does  not  essentially  differ.  As  a  general  rale,  the  father  is 
considered  as  being  entitled  to  the  custody  of  his  minor  children,  and 
in  case  of  his  death  or  incapacity,  the  mother.  In  cases  of  contro- 
verted  custody,  the  present  and  future  interests  of  the  minor  control 
the  judgment  and  direct  the  discretion  of  courts.  While  the  legal 
rights  of  parents  are  to  be  respected,  the  welfare  of  the  minor  is  of 
paramount  consideration.  If  necessary  to  attain  that  end,  the  cus- 
tody  of  minor  children  will  be  taken  from  their  parents  or  refused 
to  fhem.    Hurd  on  Habeas  Corpus,  528;  Tyler  on  Infancy,  dto,  383. 
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When  the  qnestion  of  custody  arises  between  the  father  and 
mother,  or  between  either  of  them  and  another^  as  to  rightful  cus- 
tody, and  the  minor  is  of  an  age  to  make  an  intelligent  and  discreel 
choice,  courts  will  respect  the  minor's  election.  When  the  child  is 
too  young  to  exercise  judgment  in  making  a  choice,  courts  are 
never  restrained  by  any  supposed  absolute  right  of  custody  in  either 
parent,  but  will  direct  the  custody  where  the  best  and  highest  in- 
terests of  the  infant  will  be  subserved. 

It  sometimes  happens  that  parents  have  abandoned  ihm  miDor 
children,  or  by  act  and  word  transferred  their  custody  to  anotbeir 
In  such  cases,  where  the  custodian  is,  in  every  way,  a  proper  per- 
son to  have  the  care,  training  and  education  of  the  infant,  and  the 
court  is  satisfied  its  social,  moral  and  educational  interests  will  be 
best  promoted  by  remaiuiug  in  the  custody  of  the  person  to  whom 
it  was  transferred,  or  received,  when  abandoned,  the  new  custody 
will  be  treated  as  lawful  and  exclusive. 

After  the  affections  of  both  child  and  adopted  parent  become 
engaged,  and  a  state  of  things  has  arisen  which  cannot  be  altered 
without  risking  the  happiness  of  the  child,  and  the  father  wants 
to  reclaim  it,  the  better  opinion  is  that  he  is  not  in  a  position  to 
have  the  interference  of  a  court  in  his  favor.  His  parental  rights 
must  yield  to  the  feelings,  interests  and  rights  of  other  parties  ac- 
quired with  his  consent 

In  this  case,  for  the  purposes  of  the  demurrer,  it  is  admitted  the 
father  and  mother  were  not  in  a  condition  to  take  care  of  their 
infant  children,  and  for  that  reason  transferred  the  care  and 
possession  of  both  minors  to  plaintiff,  and  wholly  renounced  and 
abandoned  all  right,  as  parents,  to  the  custody  of  the  infants  to 
the  plaintiff  ;  that  plaintiff  accepted  and  took  upon  himself  their 
!care  and  custody ;  that  defendant  knowing  these  facts,  and  intend- 
ing  to  deprive  plaintiff  of  the  custody,  possession  and  services  of 
the  minors,  and  to  injure  him,  wrongfully,  without  consent  or 
authority,  forcibly  took  possession  of  the  minor  ohildren»  and  car* 
ried  them  out  of  Pickaway  county  into  other  counties  in  the  State^ 
and  there  concealed  them,  etc 

TTpon  this  state  of  facts,  plaintiff,  who  is  the  grandfather  of  the 
minors,  stood  to  them  in  locoparmUis^  with  title  to  their  custody, 
which  no  one  could  forcibly  question  with  impunity.  If  these  chO* 
dren  had  been  but  domestic  animals,  plaintiff  had  a  lien  upon  thenit 
which  the  owner  would  have  been  bound  to  discharge  before  be 


DECEMBEE  TERM,  1877.  S3fl 


Clark  ▼.  Ba/er. 


could  assert  a  right  to  th<^ir  ctistody.  As  against  a  wrong-doer, 
plaintiff  had  lawful  right,  if  forcibly  taken  from  his  poissession^  to 
recover  them  at  the  costs  of  the  tort-feasor. 

Questions,  as  to  the  rightful  custody  of  minor  children,  have 
generally,  in  this  country,  been  made  in  proceedings  in  habeas 
corpuSj  where  alleged  illegal  restraint  was  the  chief  question  for 
consideration.  As,  however,  the  decisions,  in  such  cases,  and  the 
clear  expressions  of  judges,  have  a  direct  bearing  upon  the  rights  of 
parents  and  others  to  the  rightful  custody  of  minors,  a  brief  allu- 
sion to  a  few  of  them  will  tend  to  show  the  spirit  of  the  law  and 
blaze  the  way  to  a  correct  conclusion 

Hie  State  ex  rel  Lynch  v.  BrcUton,  decided  by  the  Supremo  Court 
of  Delaware,  reported  in  American  Law  Reg.  (N.  S.),  vol.  15,  p.  359, 
is  a  case  in  which  there  was  a  contest  for  the  custody  of  infant  chil- 
dren' between  their  father  aad  grandmother.  Relator  intermarried 
with  Emma  Brailon,  daughter  of  respondent,  and  to  them  three 
children  were  born.  The  father  and  mother  were  divorced,  and  the 
custody  of  the  children  awarded  to  the  mother.  In  1870,  the 
mother  and  children  went  to  live  with  respondent,  and  resided  with 
her  until  1873,  when  the  mother  of  the  infants  died,  committing 
the  care  and  custody  of  her  children  to  respondent,  who  accepted 
the  charge.  In  1876,  relator  commenced  proceedings  to  recover  pos- 
aession  of  his  minor  children. 

After  a  full  and  careful  review  of  the  authorities,  the  court  held 
that  while  the  father  has  prima  facie  right  to  the  custody  of  his 
minor  children,  his  right  is  not  an  absolute  and  unqualified  right. 
^He  may  relinquish  or  forfeit  it  by  contract,  by  his  bad  conduct^  or 
by  his  misfortune  in  being  unable  to  grant  proper  care  and  supporf 

Where  the  father  asserts  his  legal  right,  and  the  welfare  of  his 
minor  child  is  involved,  courts  are  not  embarrassed  in  asserting  their 
power,  in  a  discreet  judgment,  as  to  its  proper,  and  for  the  time 
bring,  lawful  custody.  In  the  case  of  The  State  v.  Smithy  6  OreenL 
46:3,  the  relator  was  the  father,  and  the  respondent  the  grandfather 
of  the  minor,  Pabbis,  J.,  said  :  **  From  an  examination  of  the 
authorities,  I  Consider  the  law  as  well  settled  that  it  is  in  the 
sound  discretion  of  the  conrt  to  alter  the  custody  of  these  minor 
children  or  not,  and  that  the  father  cannot  claim  them  as  matter  of 
right'' 

To  the  same  effect  is  Dumain  and  wife  v.  Ouynne,  10  Allen,  272. 
Chapman,  J.,  said  ;  ''  But  there  are  rases  where  the  policy  of  the 
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law  is  best  promoted  by  the  separation  of  children  from  one  or 
both  of  their  parents. '' 

In  Cone  v.  Dougherty,  1  Pa.  Leg.  Oaz.  63,  cited  in  note  to  Hard 
on  Habeas  Corpus,  550,  in  Pennsylvania,  it  was  held,  **  that  a  parent 
might  relinquish  the  right  of  custody  of  his  child  by  parol.  Where 
a  father  gave  the  care  of  his  infant  daughter  to  a  sister  of  its  de- 
ceased mother,  and  afterward  only  visited  it  about  once  a  year,  and 
never  contributed  to  its  support,  and  after  a  lapse  of  eight  years, 
claimed  custody  of  the  child,  such  facts  were  held  to  establish  the 
abandonment  of  the  father's  right."  Sec,  also,  Waldren,  13  Johns. 
418.  See  U.  S.  v.  Green,  3  Mason,  482 ;  Ifercein  v.  The  People,  25 
Wend.  101 ;  Oishweiler  v.  Dodez,  4  Ohio  St.  615  ;  Ex  parte  Peter 
M.  Shumput,  6  Bich.  344. 

An  English  case,  Lyons  v.  Blenkin,  Jacobs,  245,  is  in  harmony 
with  the  American  decisions.  Lyons,  first  by  liaheas  eorpue,  and 
finally  by  petition  in  chancery,  sought  to  recover  the  custody  of  his 
three  minor  children  from  defendant,  who  was  the  husband  of  their 
aunt.  The  father,  verbally  and  by  act,  had  transferred  his  three 
minor  children  to  the  custody  and  care  of  their  maternal  grand- 
mother, who  accepted^  the  custody  and  charge.  By  her  will  she 
provided  an  estate  for  them  and  her  own  daughter,  Mrs.  Blenkin, 
and  appointed  by  her  will  her  daughter  as  guardian  of  the  minor 
grandchildren,  and  custodian  of  their  persons  and  the  estate  de- 
vised to  them  by  the  testatrix.  The  aunt  took  charge  of  the  minors, 
cared  for,  and  educated  them  for  several  years,  when,  on  aoconnt 
of  differences  between  the  father  and  aunt,  he  commenced  proceed* 
ings  to  recover  the  custody  of  his  children  and  their  fortunes. 

After  a  patient  and  -full  investigation,  the  lord  chancellor  says, 
p.  202:  ''It  is  always  a  delicate  thing  for  a  court  to  inter^ 
against  parental  authority,  yet  we  know  that  the  courts  do  it  in 
cases  where  the  parent  is  capriciously  interfering  in  what  is  clearly 
for  their  benefit."  After  remarking  upon  the  fact  that  the  father 
had  voluntarily  placed  his  children  in  the  custody  of  their  grand- 
mother, and  acquiesced  in  the  possession  of  the  aunt  after  it  wai 
transferred  to  her  by  the  will  of  the  gi-andmother ;  that  they  had 
formed  habits,  associations  and  attachments  under  her  roof  and 
supervision,  he  further  says  on  p.  264  :  "  I  have  not,  in  my  judg- 
ment, a  case  before  me  that  can  justify  me  in  removing  these 
children  from  the  custody  in  which  they  are,  or  from  the  coarse 
of  education  in  which  they  have  been  placed  and  have  hitherto  gone 


DECEMBER  TERM,  1877.  59$ 

I  —  I    I  * 

Clark  V.  Bajer. 

I  — — ^ 

on.  *'  The  custody  of  the  aun  t  thas  acquired  was  held  to  be  superior 
to  iho  right  of  the  father. 

After  a  thorough  review  of  this  question,  Mr.  Hurd,  in  his  valua- 
ble work  on  Ilabeas  Corpus,  says,  p.  537  :  '^  Why  then  may  he 
(the  father)  nob  transfer  to  another  person  the  right  of  custody, 
where  he  may  thus  abandon  or  forfeit,  especially  where  the  interests 
of  the  child  are  not  prejudiced  by  the  arrangement  ?  And  how 
can  the  court  pronounce  that  custody  which  is  held  under  a  fair 
agreement  with  the  parent,  and  not  injurious  to  the  welfare  of  the 
child,  to  be  an  illegal  restraint  ?^"  It  is  lawful  custody  until  set 
aside  by  superior  recognized  legal  right.  See  also  Tyler  on 
Infancy,  etc.,  284. 

The  statute  defining  and  punishing  child  stealing,  S.  &  C.  457, 
provides:  "  That  every  person  who  shall  maliciously,  or  forcibly, 
or  fraudulently,  lead,  take,  or  carry  away,  or  decoy,  or  entice  away 
any  child  under  the  age  of  ten  years,  with  intent  unlawfully  to 
detain  or  conceal  such  child  from  its  parent  or  parents,  or  guardian, 
or  other  person  having  the  lawful  charge  of  such  child,  shall,  upon 
conviction  thereof,  be  imprisoned  in  the  penitentiary,  and  kept  at 
hard  labor,  not  more  than  seven  years  and  not  less  than  one  year." 

The  legal  effect  of  the  facts  alleged  in  the  petition,  and  admitted 
to  be  true  for  the  purposes  of  the  demurrer,  brings  plaintiff's 
possession  of  the  minor  children  named  in  the  petition  within  the 
scope  and  meaning  of  the  statute  making  child  stealing  a  felony. 
Plaintiff  had  the  lawful  charge  of  the  children,  and  the  spirit  of 
this  statute  would  rather  aid  than  disturb  the  common-law  right 
of  action  for  damages  for  their  wrongful  abduction.  Plaintiff, 
occupying,  by  contract  ^founded  upon  sufficient  consideration, 
the  protecting  relation  of  the  parents  toward  the  minors,  was 
vested  with  legal  capacity  to  institute  and  maintain,  in  his  own 
name,  an  action  for  datnages  against  one  who  wrongfully  and  forcibly 
takes  them  from  his  care. 

From  authority  and  reason,  the  following  propositions  may  be 
stated  generally  : 

1.  As  a  general  rule  the  parents  are  entitled  to  the  custody  of 
their  minor  children.  When  the  parents  are  living  apart,  the 
father  is,  prima  facie,  entitled  to  that  custody,  and  where  he  is  a 
jsnitable  person,  able  and  willing  to  support  and  care  for  them,  his 
right  is  paramount  to  that  of  all  other  persons,  except  that  of  the 
mother  in  cases  where  the  infant  child  is  of  such  tender  years  as  t(i 
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reqnire  her  present  care  ;  but  in  all  caaes  of  controverted  right  to 
oustodyy  the  welfare  of  the  jninor  is  first  to  be  considen^d. 

*^.  The  father's  right  is  not,  however,  absolute  under  all  circam* 
stances.  He  may  relinquish  it  by  contract;  forfeit  it  by  abandon- 
ment ;  lose  it  by  being  in  a  condition  of  total  inability  to  albitl 
his  minor  children  necessary  care  and  support 

3.  Wliere  a  father  and  mother,  living  apart,  by  agreement  trans- 
fer the  care  and  custody  of  their  infant  children  to  the  grandfather 
of  the  children,  in  consideration  that  he  will  receive,  care  and 
provide  for  them,  and  in  pursuance  of  such  agreement  he  does  take 
them  in  charge,  the  custody  of  the  grandfather  is  lawful,  and  he 
has  legal  capacity  to  maintain  an  action  for  damages  against  one 
who  wrongfully  takes,  or  causes  them  to  be  taken,  from  his  enstody. 

[Omitting  the  second  question.] 

III.  At  common  law,  a  parent  has  an  action  for  the  seduction  of 
his  child,  to  whose  services  he  is  entitled.  Analogous  to  the  in- 
jury occasioned  by  seduction  is  that  of  the  abduction  of  a  minor 
child  from  its  father,  or  one  having  it  in  lawful  charge.  To  recog- 
nize the  doctrine  that  one  standing  in  loco  parentus,  clothed  with 
the  lawful  custody  of  an  infant  under  five  years  old,  has  no  legal 
capacity  to  sue  or  maintain  an  action  for  damages,  either  general 
or  special,  against  the  child  thief,  would  be  an  unwarranted  restric- 
tion upon  the  common-law  rights  of  the  citizen.  It  would  be  no 
less  restrictive  to  hold  that  no  action  can  be  maintained  for  soch 
cause,  by  reason  of  the  fact  that  the  infant,  because  of  its  tender 
years,  is  unable  to  render  any  valuable  services.  The  action  rests 
upon  the  right  to  service,  and  not  upon  actual  services. 

Plaintiff,  in  substance,  charges  that  these  minor  children  were 
wrongfully  taken  from  his  possession,  by  defendants,  to  deprive 
him  of  their  ''possession  and  services."  He  avers  he  was  at  a  large 
expenditure  of  time  and  money  in  recovering  possession  of  them ; 
that  the  infants,  while  in  the  custody  of  defendants,  were  ''neg- 
lected, abused  and  ill-treated,  so  that  they  became  feeble  and  sick,** 
requiring  great  care,  extra  nursing,  etc.,  to  restore  them  to  their 
customary  health,  and  that  this  extra  burden  was  occasioned  to  him 
by  the  wrongful  acts  of  the  defendants. 

We  are  not  at  liberty,  in  view  of  the  admitted  facts,  to  prssuma^ 
as  suggested  by  counsel  for  defendants,  that  defendants  acted  at  the . 
instance  of  the  father  of  the  infants.     If  he  was  consenting  to  the 
stealing  of  them,  as  now  advised,  the  court,  looking  to  the  interosU 
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of  the  minorsy  and  the  legal  rights  of  plaintiff,  would  assert'  its 
power  to  protect  the  grandfather  against  the  tortious  acts  of  the 
father  as  well  as  those  of  strangers.  The  custody  of  the  grand- 
lather  was  legal,  and  one  who  would  interrupt  that  relation  should 
do  so.thrQagh  the  courts.  If  the  father,  he  should  have  entered 
through  the  strait  gate  of  the  law  to  obtain  possession  of  his 
children^  and  not  have  attempted  to  climb  over  it  in  some  other 
and  wrongful  way.    Joim%  v.  Gleghorn^  54  Oa.  15. 

On  demurrer,  an  averment  that  the  wrongful  act  complained  of 
was  done  to  deprive  plaintiff  of  the  services  of  the  minors,  without 
averring  their  ability  to  serve  him,  or  the  nature  of  the  services  of 
which  he  was  deprived,  is  sufScient  on  the  question  of  fer  quod 
servUlum  aniisit. 

Plaintiff,  in  loco  parentisj  in  asserting  his  lawful  custody  to  the 
infants,  against  one  who  has  unlawfully  taken  them  from  his  pes* 
session,  can  recover,  as  compensatory  damages,  the  expenses  neces- 
sarily incurred  by  him  in  reclaiming,  and  in  nursing  tliem  through 
any  sickness  occasioned  by  the  wrongful  act  of  defendants,  or  that 
was  occasioned  through  their  agency.  Dennis  v.  Clark,  2  Gush. 
347;  Moritz  v.  OarnJiarty  7  Watts,  302;  Kirkpatrick  v.  Lockhart, 
2  Brev.  276;  Martin  v.  Payne,  9  Johns.  387;  6  Am.  Dec.  288; 
Eewiti  T.  Prine,  21  Wend.  78;  2  Add.  on  Torts,  1094. 

The  right  to  the  custody  of  the*  infants,  and  their  services  as  an 
incident  thereto,  is  the  gravamen  of  the  action.  Actual  loss  of 
services  is  not  an  essential  allegation  to  enable  plaintiff  to  main* 
tain  his  action« 

Bat  whether  damages,  other  than  compensatory,  may  be  recor* 
ered,  we  do  not  say,  for  the  reason  that  such  question  is  not  neoes* 
sarily  before  ns  now  for  determination. 

Judgtnent  reversed  and  cause  remanded. 


Bailwat  Go.  y.  Vallblet. 

(»  Ohio  St.  845.) 

Canitr'^ifpaeeenifen — expulsion  of  drunken  ptutenger  from  train  ^^dutg  in 

regard  to. 

U  Is  not  only  tha  right  of  a  conductor  to  expel  from  a  train  a  drunken,  unrulj, 
boisterous  passenger,  but  when  such  a  person  endangers  by  his  acta  tb« 
liTee  of  people,  it  is  the  duty  of  such  conductor  to  xemove  such  paeeenget 
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in  order  to  protect  others  from  violeaoe  and  danger.  Bat  this  right  moil 
be  reasonably  exercised,  and  not  so  as  to  inflict  wanton  or  onneeeMarf 
iigary  upon  the  oflfendlng  passenger,  nor  so  as  to  needlessly  place  him  in 
circumstances  of  unusual  peril.  If  having  exercised  reasonable  pradeBCB» 
considering  the  time,  place  and  drcumstanoes,  ss  also  the  condition  of  the 
drunken  man  himself,  the  conductor  expels  such  passenger,  who  is  after- 
ward run  oTer  and  killed  by  another  train  not  in  fitolt,  the  expalsion  itself 
is  not  such  proximate  cause  of  the  death  ss  will  make  the  company  llaUe.* 

ACTION  of  damages  for.  causing  death  of  plaintiflTs  intestate. 
The  opinion  states  the  facts.     The  plaintiff  had  jndgment 
below. 

J.  T,  BrookSj  for  plaintiff  in  error. 

8.  Meyer  <§  Sofi,  for  defendant  in  eiTor.  The  right  which  may 
be  jastly  claimed  in  such  cases  differs  in  nothing  from  the  right  of 
self-defense,  which  may  be  exercised  in  the  defense  of  one's  person 
when  wrongfully  assaulted,  or  in  the  defense  of  the  persons  of 
those  occupying  certain  relations  to  one,  or  in  the  defense  of  one's 
property.  In  exercising  this  nght  of  self-defense,  *'  the  law  justi- 
fies no  more  or  greater  force  in  defense  of  one's  person,  relaUye  or 
property  than  is  necessary,  in  the  exercise  of  a  reasonable  and 
pi*opcr  judgment,  to  prevent  the  consummation  of  the  injury."  1 
Huliard  on  Torts,  188,  §  14;  Scribner  v.  Beachy  4  Den.  448;  Bari- 
lett  V.  Churchill,  24  Vt.  218;  Dole  v.  Erskine,  85  N.  H.  503;  P** 
brick  V.  Foster ,  4  Ind.  442;  Oaither  v.  Blotvers,  11  Md.  53«; 
Oallagher  v.  State,  3  Minn.  270;  Hill  v.  Rogers,  2  Clarke,  67; 
Bish.  on  Crim.  Law,  §  842;  Isbell  v.  Railroad,  27  Conn.  393;  t 
Redf.  Rail.  Cas.  474;  Kerwhacker  v.  Railroad,  3  Ohio  St  173;  1 
Hill,  on  Torts,  110;  Van  Pelt  v.  McQraw,  4  Comst.  110;  Pird 
Baptist  Cliurch  v.  Sclienectady  <6  T.  R.  R.  Co., 5  Barb.  79;  Megeri. 
Railroad,  40  Mo.  151;  Robinson  v.  Pioche,  5  Cal.  460;  Liddyr.SL 
Louis  Railroad  Co.,  40  Mo.  511.  See,  also,  (yEeefe  v.  The  Chiaig^ 
etc.,  Railroad  Co.,  32  Iowa,  4G8;  Sweeny  v.  Old  Colony,  etc.,RS. 
Co.,  10  Allen, 369;  Davis  v.  Mann,  10  M.&  W.546;  SiUs  v.  Brtmm,9 
0.  &  P.  601;  Rigby  v.  ffeioilt,  5  Exch.  239.  See,  also,  Field  oft 
Damages,  §  178;  2  Eedf.  Railw.  Law,  192,  §  177,  and  note  2;  « 
Bedf.  Railw.  Cas.  500-502;  Willets  v.  Buffalo,  etc.,  R.  Co.,  14  BeA 
585;  C,  a  <§  a  R.  Co.  v.  Terry,  8  Ohio  St  570 ;  Robinson  v.  Cbm, 
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22  Vt  213;  Philadelphia,  etc.,  v.  Spearen,  47  Ponn.  St  300;  Lygo 
Y.  Newbold,  9  Exch.  302;  Watte  v.  JVor^A,  ^c,  EL,  Bl.  &  El.  719; 
Daley  y.  Norwich,  etc.,  26  Conn.  591;  Ranch  v.  Lloyd,  31  Ponn.  St 
358;  ifo//y  y.  Boston,  etc.,  8  Gray,  123 ;  Lehtnan  v.  Brooklyn,  2^ 
Barb.  236;  2  Bedf.  Bailvr.  Gas.  501,  and  note  to  the  case;  also 
Railroad  Co.  y.  Oladmoti,  15  Wall.  401 ;  Railroad  Co.  v.  Stout,  17 
id.  057;   Bedf.  on  Com.  Oar.,  g§  257-359,  365. 

AsHBURK,  J.  We  reYerse  the  judgment  of  the  court  below,  on 
the  gronnd  that  the  Yerdict  was  not  sustained  by  the  eYidence,  and 
shoald  liaYe  been  set  aside  upon  the  motion  for  a  new  trial 

Defendant  in  error,  Mary  Valleley,  administratrix,  brought  suit 
against  the  railroad  company  to  recoYer  for  the  death  of  her 
brother,  John  Valleley,  killed  by  the  cars,  as  is  supposed.  Deceased 
was  unmarried,  and  left  a  mother  and  sisters,  for  whose  benefit 
this  suit  was  brought  On  the  6th  September,  1870,  John  Valleley 
took  passage  in  cars  of  the  defendant,  at  Alliance,  to  go  to  Oanton. 
He  was  a  young  man,  less  than  twenty-one  years  of  age.  Before 
he  took  the  train,  and  during  the  afternoon,  he  had  been  drinking 
considerably.  He  went  into  a  saloon  at  Alliance  and  called  for  a 
drink.  The  saloon-keeper  refused  to  givo  him  any,  saying  that  he 
had  drunk  enough.  In  the  saloon  William  Reynolds  and  Dr. 
Smith  were  sitting,  and  deceased  insisted  on  haYing  a  fight  with 
one  or  both  of  them,  not  for  any  assignable  cause  or  proYocation, 
saYO  that  quarrelsome  disposition  which  liquor  sometimes  infuses* 

Dr.  Smith  was  a  stranger,  but  Valleley  wanted  to  whip  him,  and 
the  doctor  describes  the  man  as  being  "  not  Yery  drunk,  but  ugly^ 
fighting  drunk.'' 

At  Alliance  he  hired  a  horse  and  buggy,  and  took  a  driYe.  Upon 
coming  back  to  the  liYcry-stable  the  owner  claimed  that  the  horse 
had  been  driYen  too  hard,  and  that  the  consequences  might  be 
serious.  Upon  this  Valleley,  in  his  slang  phrase,  wanted  to 
"lick  him.*' 

He  took  the  cars  about  dusk.  On  the  train  he  created  serious 
disturbance.  A  witness  describes  him  as  on  the  platform  between 
the  cars,  and  swinging  himself  off,  holding  on  to  the  iron  railing, 
and  out  beyond  the  line  of  the  train,  in  such  a  position  that  strik« 
ing  any  object  would  probably  haYe  killed  him.  A  brakeman 
interfered,  and  tried  to  pull  him  back  to  a  place  of  safety.  This 
occurred  more  than  once,  and  there  was  a  Yiolent  struggle  between 
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the  brakeman  and  deceased,  in^tfae  course  of  which  thej  got  inside 
the  car.  They  straggled  together  oyer  the  seats.  There  was  a 
scene  of  great  confusion.  Ladies  endeayored  to  get  away  by  climb- 
ing over  the  backs  of  the  seats.  The  passengers  interfered  and 
separated  the  combatants,  and  told  the  brakeman  to  go  outside  the 
car,  as  deceased  appeared  to  have  a  violent  antipathy  against  him. 
The  brakeman  complied,  but  coming  back  to  get  his  hat  deceased 
jumped  at  him  again.  They  clinched  and  went  down  upon  a  seat, 
wfa<fre  were  a  lady  and  child,  and,  as  a  passenger  states  it, "I 
thought  they  would  mash  the  child.''  Deceased  was  said  to  bave 
been  brandishing  a  knife,  which  he  dropped  upon  the  floor,  and 
was  hunting  about  to  find.  Passengers  again  interfered,  and  got 
the  brakeman  out  upon  the  platform  once  more,  shut  and  locked 
the  door.  Deceased  tried  to  open  it,  and  failing  began  an  assaalt 
upon  one  of  the  paasengers. 

The  conductor  came  along  about  this  time  and  the  passengen 
were  clamorous  to  have  the  rowdy  put  off.  The  conductor  stepped 
up  to  him,  and  deceased  threatened  to  shoot  liim.  The  train,  how- 
ever, was  stopped,  and  the  man  expelled.  No  harm  was  done  him 
in  this.  No  violence  was  used,  and  only  force  enough  to  accom- 
plish the  end. 

Deceased  was  put  off  about  eight  or  nine  o'clock  in  the  evening, 
the  next  morning  he  was  found,  about  one-third  of  a  mfle  from 
where  he  was  put  off,  nearly  dead,  and  in  fact  lived  but  a  fev 
moments  after  ho  was  picked  up.  Though  there  is  no  direct  testi- 
mony as  to  how  he  was  killed,  yet  as  he  was  found  near  the  tnusk, 
badly  bruised  and  mangled,  it  is  assumed  that  he  was  run  over  and 
killed  by  another  of  the  company's  trains  ;  and  for  the  purposei 
of  this  decision,  that  assumption  may  be  regarded  as  the  ocurrBct 
one. 

Upon  the  first  trial,  the  claim  was  that  deceased  was  bat  slightly 
intoxicated,  and  so  slightly  that  the  company  had  no  right  to  pat 
him  off.  Upon  this,  the  jury  found  for  defendant.  Whereopon 
the  petition  was  amended,  and  the  case  tried  upon  the  theory  that 
deceased  was  so  much  intoxicated  that  the  company  had  no  right 
to  expel  him  ;  that  he  was  so  very  drunk  as  to  be  stupid,  helpta* 
and  unable  to  take  care  of  himself  ;  and  patting  him  off  near  the 
track,  where  he  was  likely  to  be  run  over,  and  was  run  over,  the 
company  was  responsible,  and  upon  this  a  verdict  of  $000  wm 
recovered. 
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It  mighty  perhaps,  as  far  as  this  case  is  concerned,  be  conceded 
that  if  a  man  were  so  intoxicated  as  to  be  without  reason,  sense,  or 
intelligence,  it  wonid  be  unlawful,  as  it  would  be  inhuman,  to 
expel  him  from  cars  at  night,  where  he  would  be  just  as  likely  aa 
not  to  lie  down  upon  the  rails  and  go  to  sleep.  We  may  concede 
farther,  that  to  put  off  a  drunken  man,  during  a  bitterly  cold  nighty 
in  the  woods,  far  from  any  house,  when  the  probabilities  were  that 
he  would  freeze  to  death  before  help  could  reach  him,  would  be  aa 
indefensible  in  law  as  it  would  be  wicked  and  cruel  in  fact.  And 
farther,  to  put  a  man  off,  in  a  dark  night,  upon  a  high  railroad 
bridge,  or  upon  the  brink  of  a  precipice,  where  the  first  step  would 
he  destruction  —  this  could  find  no  justification  in  law.  All  thia 
might  possibly  be.  We  supi>ose  that  the  principles  governing  cases 
of  this  kind  are  not  different  from  those  which  control  the  ordinary 
affairs  of  mankind.  Bights  and  powers  must  be  reasonably 
exercised,  under  all  circumstances  of  the  case.  The  conductor  of  a 
railroad  train  must  use  his  best  judgment  and  discretion.  If  he 
acts^  not  wantonly,  not  abusively,  but  with  that  prudence  which 
the  case  demands,  his  employer  cannot  be  made  responsible. 

It  is  claimed  that  this  man  was  so  drunk  as  to  be  bereft  of  all 
intelligence,  and  that  the  conductor  ought  to  have  known  that 
patting  him  off  was  equivalent  to  putting  him  to  death  ;  that  such 
was  his  condition,  that  expelling  him,  as  was  done,  nothing  was 
more  likely  than  that  he  would  wander  along  the  track,  and  be 
killed,  as  he  was,  and  therefore  the  death  was  the  natural  and 
proximate  result  of  the  expulsion.  The  fiaw  in  this  claim  is,  that 
it  is  not  true  that  deceased  was  so  drunk  as  to  be  bereft  of  intelli- 
gence. He  was  ugly,  ^*  fighting  drunk,"  vicious,  and  illustrating 
the  qualities  of  a  reckless  desperado,  but  he  had  quite  sense  enough 
to  take  care  of  himself.  That  there  was  no  paralysis  of  his  physi- 
cal faculties  is  evident  from  the  manner  in  which  he  handled  the 
brakeman  ;  and  although  all  the  witnesses  recognized  the  fact  of 
his  intoxication,  not  one  of  them  supposed  that  he  was  unable  to 
take  care  of  himself.    Those  who  speak  of  it  all  say  the  reverse. 

The  man,  therefore,  was  not  helpless,  nor  stupid,  and  the  con-^ 
dnctor  had  no  reason  to  think  so.  That  it  was  not  only  his  right,. 
but  his  duty,  under  these  circumstances,  to  put  off  a  man  furiously 
drank,  who,  in  a  crowded  car,  with  women  and  children,  is  fight- 
ing, flourishing  a  knife,  and  threatening  to  shoot,  is  evident  upon. 
the  plainest  principles  of  self-defense,  if  nothing  else. 
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Bat  if  the  propriety  of  the  ezpnlsion  were  donbtful,  either 
because  deceased's  conduct  did  not  justify  it,  or  because  his  con* 
ditioD  rendered  it  unsafe  and  dangerous  in  its  consequences,  still 
we  must  find  that  the  death  was  the  natural  and  proximate  cause 
of  the  expulsion  before  defendants  can  be  made  liable.  How  can 
this  be  said  in  the  present  case  ?  Admit  that  the  vicinity  of  a 
railroad  track  is  dangerous  to  passers  by ;  admit  that  putting  him 
off,  as  was  done,  was  placing  him  in  circumstances  of  danger; 
they  were  no  more  dangerous  to  him  than  they  were  to  every  man 
whose  business  or  pleasure  takes  him  in  the  neighborhood  of  rail- 
roads. There  was  no  unusual  or  extraordinary  circumstaoce  of 
danger  in  the  whole  transaction,  if  the  man  was  able  to  take  can 
of  himself,  and  this  he  was.  The  mere  putting  him  off,  therefore, 
was  in  no  way  connected  with  his  death,  except  as  he  himself  con- 
nected it,  by  reason  of  his  intoxication,  and  for  this  he  alone  is 
responsible.  The  expulsion  is  not  in  any  way  the  occasion  of  the 
catastrophe,  either  as  a  proximate  or  other  cause,  unless  it  is  in 
some  way  attached  to  or  linked  with  the  drunkenness.  If  this  is 
the  state  of  the  case,  he  must  have  been  so  drunk  at  the  time  he 
was  struck  as  to  be  unable  to  avoid  the  accident,  which  shows  the 
intoxication  to  have  been  the  proximate  cause;  and  whether  it  be 
the  proximate  cause,  or  a  cause  for  which  alone  he  is  responsible,  in 
either  case  the  responsibility  cannot  be  fastened  upon  the  defendant 

At  what  particular  hour  of  the  night  or  following  morning  be 
was  run  over,  the  evidence  leaves  in  doubt  It  has  been  said,  and 
it  is  clearly  shown  by  the  record,  that  when  he  was  so  expelled  be 
was  not  so  drunk  as  to  be  in  any  sense  incapable.  What  occnned 
between  this  time  and  when  he  was  picked  up  in  a  dying  condition 
cannot  be  known.  If,  during  this  period,  he  lapsed  into  insensi- 
bility or  incapacity  for  self -protection,  it  must  be  from  some  reason 
not  apparent  in  the  testimony.  Whether  he  obtained  more  liquor, 
or  whether  a  drunken  stupor  came  upon  him,  such  as  arises  in  the 
last  stages  of  inebriety,  no  one  can  tell.  It  is  sufficient  to  say  that, 
in  our  opinion,  he  was  not  in  that  condition  that  relieved  the  oon« 
ductor  from  the  imperative  necessity  of  doing  as  he  did,  and  this  wi 
cannot  consider  as  in  any  way  being  the  cause  of  his  death.  (/Eerfiit 
Adm%  v.  C,  R.  I.  dt  P.  R.  R.,  32  Iowa, 457;  Haley,  AdmW,y.  C 
S  N.  W.  R.  R.,21  id.  16;  Vinion  v.  Middlesex  R.  R^  11  Allen,  304 

Judgment  revenetL 

Scott,  J.,  being  absent,  did  not  sit  in  the  case.' 
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Partnenkip  —  ftumey  borrowed  by  one  partner  and  used  by  parinerMp — vikem 

net  partnerMp  debt. 

Where  a  partner  borrows  money  on  the  credit  of  his  individual  note,  whidi 
is  signed  also  bj  a  surety,  sach  borrowing  does  not  create  a  ])artnership 
debt,  though  the  money  be  applied  to  partnership  purposes ;  and  the  princU 
pal  of  such  surety  is  the  individual  partner,  with  whom  he  joins  in  the 
execution  of  the  note,  and  not  the  partners  generally. 

ACTION  by  surety  to  recover  moneys  paid  for  principal.     The 
opinion  states  the  facts.    The  defendant  bad  judgment  below. 

Henry  Newbegxn,  for  plaintiff  in  error,  cited  Purvtancs  v.  Suther* 
land,  2  Ohio  St.  478;  Horsey  v.  Heathy  5  Ohio,  354;  St.  Aubyn  t. 
Smart,  L.  B.,  5  Eq;  182;  Blair  y.  Bromley,  5  Hare,  542;  s.  c.  on 
appeal,  2  Ph.  354;  Sprague  v.  Atneworth,  40  Vt.  47;  Smith  r. 
Turner,  9  Bush,  417;  Smith  v.  Jameson,  5  T.  R.  601. 

B,  H  Dodge,  J.  R.  Tyler,  and  James  Murray,  for  defendant  in 
error. 

Scott,  J.  The  sole  question  in  this  case  is  as  to  the  sufficiency 
of  the  facts  stated  in  the  petition  of  the  plaintiff  in  the  court  below, 
to  constitute  a  cause  of  action.  Was  the  demurrer  to  it  properly 
sustained  ? 

The  action  was  brought  against  the  defendants,  McCreath  & 
Boach,  as  partners,  to  recover  a  sum  of  money  alleged  to  have  been 
paid  by  the  plaintiff  as  surety  for  the  firm.  This  payment  is  alleged 
to  have  been  made  in  satisfaction  of  a  judgment  recovered  agamst 
him,  and  McOreath  alone,  upon  two  promissory  notes  executed 
by  McCreath  individually,  and  by  the  plaintiff  as  surety,  for 
money  borrowed  by  McCreath  of  one  Toberin,  for  the  use  of  the 
firm.  There  is  no  averment  in  the  petition  that  the  money  bor- 
rowed of  Toberin  was  loaned  by  him  to  the  firm  of  McCreath  & 
Boach.  On  the  contrary,  the  averment  is  that  the  money  was 
loaned  to  the  defendant,  William  McCreath. 

It  is  not  alleged  that  said  firm  was  doing  business  under  the  firni 
name  of  William  McCreath,  or  that  the  notes  given  for  its  repay- 
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ment  were  executed  in  the  firm  name.  On  the  contrary^  it  is  averred 
thaf  said  defendant,  William  McCreath,  signed  said  noioBinhis 
individual  name.^^  A  recovery  is  not  sought  against  Roach  as  a 
dormant  or  secret  partner,  who  permitted  the  firm  business  to  be 
carried  on  in  the  sole  name  of  McCreath,  while  he  kept  his  own 
connection  therewith  concealed  from  the  world.  So  far  as  appears 
from  the  petition,  the  partnership  was  open,  public  and  notorious. 
And  it  is  not  averred  that  the  plaintiff  became  surety  on  the  notes 
at  the  request  of  the  fiim,  or  of  Roach,  but  simply  at  the  request  of 
McCreath. 

It  is  however  averred  that  the  money,  to  secure  the  repayment 
of  which  the  notes  were  given,  was  loaned  to  McCreath  on  account 
of  and  for  the  use  of  the  partnership,  and  was  in  fact  used  in  the 
business  of  the  partnership,  and  that  the  plaintiff  signed  said  notes 
at  the.  request  of  McCreath,  as  surety  for  Hie  said  partners^  and 
not  for  said  McCreath  individually,  and  in  signing  the  same  under- 
stood that  he  was  becoming,  and  in  fact  did  become,  surely  for 
said  partners  jointly,  and  not  for  said  McCreath  as  an  individual 

In  so  far  ias  these  averments  may  be  understood  as  importing 
that  the  loan  was  made  to  the  firm,  or  on  its  credit,  and  that  the 
plaintiff  became  surety  for  the  firm,  we  think  they  must  be  regarded 
as  conclusions  of  law,  drawn  by  the  pleader  from  the  facts  stated; 
that  is,  from  the  facts  that  the  money  was  borrowed  for  the  use  of 
the  firm,  and  was  in  fact  applied  to  and  used  in  its  business  trans- 
actions. A  demurrer  does  not  admit  the  truth  of  such  concln- 
f  ions.  If  they  are  to  be  regarded  as  allegations  of  fact,  they  vtt 
inconsistent  with,  and  are  negatived  by  the  other  averments  <rf  the 
petition;  for  the  notes  themselves  (copies  of  which  are  appended  to 
the  petition),  in  connection  with  the  averments  of  the  petition, 
evidence  a  transaction  and  contract  to  which  the  firm  was  not  a 
party.  They  show  that  the  moneys  were  loaned  on  the  credit  of 
not^  executed  by  a  single  member  of  the  firm,  in  bis  individnai 
name,  and  by  the  plaintiff  as  his  surety.  They  show  that  if  the 
plaintiff  signed  the  notes  as  a  surety,  his  sole  principal  was  William 
McCreath.  In  the  absence  of  any  allegation  of  fraud  or  mistake, 
the  plaintiff  cannot  be  permitted,  by  averment,  to  contradict  the 
plain  terms  of  his  own  written  contract  The  notes  must  speak  for 
themselves,  and  they  purport  to  be  made  by,  and  in  behalf  of,  Wil* 
liam  McCreath  and  the  plaintiff  only. 

The  questions  raised  by  the  demurrer  to  this  petition  are«  tha^ 
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as  we  thinky  substantially  these:  Where  a  partner,  on  the  securily 
€i  a  note  signed  by  him  individually  and  by  another  as  his  surety, 
borrows  money  for  the  use  of  the  partnership,  and  which  is,  in  fact, 
applied  to  partnership  purposes,  does  the  money  so  borrowed  be- 
oome  a  partnership  debt  ?  And  if  payment  of  the  note  be  enforced 
against  such  surety,  does  he  thereby  acquire  aright  of  action  against 
all  the  partners,  as  his  principals  ?  Both  upon  principle  and  author- 
ity we  think  these  questions  must  be  answered  in  the  negative. 
**  Where  one  partner  borrows  money  on  his  individual  credit,  and 
afterward  applies  it  to  the  payment  of  partnership  debts,  or  loans 
it  to  the  firm,  it  does  not  entitle  the  original  lender  to  consider 
iiimself  a  creditor  of  the  firm,  and  to  enforce  payment  against 
them.**  Jaques  v.  Marquand,  6  Cow.  497  (per  Suthebland,  J., 
citing  Bx parte  Hunter,  1  Atk.  223  ;  Parkin  v.  CarutherSy  3  Esp. 
250).  The  plaintiff  here  became  surety  for  an  individual  member 
of  a  firm,  on  an  express  separate  contract  made  between  him  and 
Toberin.  If  the  money  borrowed  was  subsequently  applied  by  Mc- 
Creath  to  the  use  of  the  partnership,  he,  and  not  Toberin,  thereby 
became  the  creditor  of  the  firm.  For  moneys  procured  by  McCreath 
on  his  individual  credit,  and  used  for  the  partnership  benefit,  there 
can  be  no  doubt  that  he  would  be  entitled  to  a  credit  in  his  account 
with  the  firm,  and  it  would  seem  unreasonable  that  the  other  part- 
ner should,  besides,  be  liable  to  the  lender,  on  a  contract  to  which 
he  was  not  even  an  ostensible  party,  and  of  which  he  may  have  had 
no  knowledge. 

In  Benan  v.  Lewis,  2  Eng.  Ch.  376,  it  was  held  that  if  a  partner 
borrows  a  sum  of  money  and  gives  his  own  security  only  for  it,  it 
does  not  become  a  partnership  debt  by  being  applied  to  partnership 
purposes,  with  the  knowledge  of  the  other  partner. 

The  same  was  held  in  Willis  v.  Hill,  2  Dev.  &  Bat  231.  So,  in  a 
recent  case  in  New  York,  it  was  held  by  the  Court  of  Appeals  that 
**  where  money  is  loaned  upon  the  promissory  note  of  one  member 
of  a  copartnership,  and  upon  his  individual  credit,  the  fact  that  the 
money  was  applied  to  the  payment  of  the  partnership  debts  does 
not  constitute  the  lender  a  creditor  of  the  firm.  It  is  only  in  cases 
where  the  name  used,  and  to  which  credit  is  given,  is  that  adopted 
by  the  firm,  and  used  to  designate  the  partnership,  that  it  is  held 
liabla**  Nat.  Bank  of  Salem  v.  7%omas,  47  N.  Y.  15.  See,  also, 
Bmly  T.  Lye,  15  East,  7.  Such,  we  think,  is  the  well-settled  rule 
where  the  question  arises  between  the  lender  and  the  partnership. 
Vol.  XXX— T7 
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And  it  cannot  be  otherwise  where  the  surety  of  the  borrower  is  ths 
plaintiff.  His  principal  can  only  be  one  who  is  liable  for  the  debt 
And  nnless  such  liability  attaches  to  the  partnership,  he  cannot 
claim  that  the  relation  of  principal  and  surety  subsists  between 
the  partners  and  himself. 

We  are,  therefore,  of  opinion  that  the  Court  of  Common  Fleas 
did  not  err  in  sustaining  the  demurrer  to  the  petition  of  the  plaint- 
iff below,  and  that  its  judgment  was  properly  affirmed  by  the 

District  Court 

Judgmeni  of  DisMet  Omri  afirm$i. 
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MarrMffe  —  tnarried  woman's  eharge  of  mparaU  propertif     wksn  impHti 

When  a  married  woman  sabscribes  to  capital  stock  of  a  railroad  oorporatka. 
by  which  phe  agrees  to  take  and  pay  for  a  certain  number  of  shares  of  said 
stock,  bnt  makes  default  in  payment,  and  action  is  brought  to  chaige  Imt 
separate  property  with  the  amount  of  such  subscription,  held,  that  in  tht 
absence  of  any  proof  that  either  party  dealt  on  the  credit  of  such  pioperty, 
equity  will  not  imply  or  enforce  a  charge  against  the  same. 

ACTION  to  charge  the  separate  estate  of  a  married  woman.    The 
opinion  states  the  facts.     The  plaintiff  had  judgment  below. 

John  M,  Lemniony  for  plaintiff  in  error. 

John  McCauley,  for  defendant  in  error,  cited  Phxttipsy.  Orami, 
20  Ohio  St.  371,  and  Levi  v.  Barl,  30  id.  147. 

JoHNSOK,  C.  J.  The  question  for  review  arises  upon  the  OTO^ 
ruling  of  the  motion  for  a  new  trial.  It  is  assigned  for  error  tbst 
the  courts  below  erred  in  holding  that  upon  the  facts  disclosed  upon 
the  trial,  the  real  estate  of  Mrs.  Rice  was  chargeable  with  the  pay* 
ment  of  her  subscription  to  the  capital  stock  of  the  railroad  com* 
pany. 

It  is  conceded  that  her  agreement  was  void  at  common  law.  For 
the  purpose  of  charging  the  separate  estate,  it  is  alleged  that  thii 
subscription  for  stock  was  made  for  the  benefit  of  the  wi&  ni 
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t&at  of  ber  separate  estate,  and  to  iiida6e  the  railroad  company  to 
construct  its  road  near  the  village  of "  WoodviHe,  near  which  h^r 
lands  were  situated,  and  thereby  to  enhance  their*  yyue,  and  that 
when  she  made  the  "agreement  it  was  understood  and  agreed  between 
the  parties,  that  it  was  upon  the  faith  and  credit  of  her  said  estate, 
and  also  that  she  intended  to  and  did  charge  the  same  with  the  pay- 
ment thereof.  These  material  averments  are  put  in  issue  by  the 
answer  of  Mrs.  Rice,  an^,  as  all  the  evidence  is  now  before  us,  the 
question  now  is,  did  the  Court  of  Common  Pleas  and  District 
Courts  err  in  charging  the  property  of  Mrs.  Rice  with  the  payment 
of  this  obligation.  There  is  no  conflict  in  the  evidence  upon  thili 
issue. 
From  the  bill  of  exceptions  it  appears  : 

1.  That  the  tract  of  land  upon  which  the  court  below  charged 
this  debt  was  purchased  with  the  joint  means  of  both  husband  and 
wife,  and  by  agreement  between  them  the  title  was  taken  in  the 
name  of  the  wife. 

2.  That  in  1869,  Mrs.  Rice,  at  the  request  of  a  Mr.  Burns  and 
others,  not  agents  of  the  railroad  company,  but  who  seemed  to  be 
acting  in  behalf  of  the  citizens  of  Woodvillc,  who  desired  to  bring 
their  road  by  their  village,  made  the  foregoing  subscription  on  the 
paper  on  which  there  were  other  subscribers,  and  delivered  the 
paper  to  Mr.  Bums,  subject  to  certain  conditions  not  necessary  to 
be  here  stated. 

3.  That  nearly  two  years  afterward  Mr.  Burns  delivered  the  sub- 
scription paper  to  the  directors  of  the  company  who  accepted  it, 
and  thereafter  constructed  the  road  according  to  the  conditions  of 
said  agreement. 

4.  That  nothing  was  said  by  Mrs.  Rico,  at  any  time,  expressing 
or  indicating  an  intention  to  charge  her  property  with  the  pay- 
ment for  said  stock,  nor  is  there  any  proof,  unless  it  can  be  implied 
from  the  mere  act  of  making  the  subscription,  that  she  was  deal- 
ing on  the  faith  or  credit  of  said  property,  or  intended  to  charge  it. 

5.  Neither  is  it  shown  that  the  company,  at  the  time  they  re- 
ceived and  accepted  these  subscriptions,  or  when  it  built  the  road, 
knew  that  Mrs.  Rice  was  maiTied  or  single,  or  that  she  had  any 
property  to  charge. 

6.  Neither  does  it  'appear  that  the  company  acted  upon  the 
credit  of  Mrs.  Rice's  property,  either  in  accepting  the  subscription 
or  in  building  the  road  ;  nor  is  it  shown  that  the  construction  of 
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the  road  has  inured  to  the  benefit  of  her  or  her  property  in  aaj 
other  manner  than  it  did  to  the  public  generally. 

Upon  this  state  of  facts  it  is  quite  clear  no  case  is  made  for  ths 
equitable  relief  sought  This  is  an  executory  agreement,  which  is 
Toid  at  common  law.  It  does  not  fall  within  that  class  of  contracts 
relating  to  her  separate  estate,  which  a  married  woman  is  antfaoiw 
izod  by  the  statute  to  make,  *^  for  labor  and  materials  for  improT- 
ing,  repairing  and  cultivating  the  same/'  S.  &  S.  391.  No  inten- 
tion to  charge  the  separate  estate  is  expressed  in  the  written  con- 
tract sued  on,  nor  is  there  oral  proof  of  such  intention  otherwist 
expressed.  Neither  party  acted  on  the  faith  and  credit  of  tbs 
wife's  property. 

The  only  ground  on  which  this  judgment  can  be  supported  is  to 
hold,  that  from  the  mere  fact  that  Mrs*  Rice  signed  this  obligatioa 
to  take  and  pay  for  stock,  the  court  will  imply  an  intention  to 
charge  her  property,  and  then  enforce  that  implied  intention. 

In  support  of  this  proposition  counsel  quote  a  detached  point  o( 
the  syallabus  in  Phillips  v.  Graves,  20  Ohio  St  871 ;  &  a,  5  Ahl 
Hep.  G75,  which  says  that  ''such  intention  to  charge  may  be  infei^ 
red  from  the  fact  that  she  executed  a  note  or  obligation  for  the  in- 
debtedness." In  thus  detaching  this  point  from  the  context,  iti 
scope  and  meaning  is  misapprehended.  That  was  an  action  to 
charge  a  married  woman's  separate  estate,  upon  a  note  given  by  her 
for  a  piano,  purchased  by  her  for  her  own  use  and  benefit,  upon 
the  credit  of  hor  separate  estate,  under  an  agreement  made  by  her 
when  she  incurred  the  debt,  that  she  so  charged  it  with  such  pay* 
ment  The  court,  without  undertaking  to  say  whether  a  court  of 
equity  in  Ohio  would,  under  any  circumstances,  charge  the  sepop 
rate  estate  of  a  married  woman  with  her  general  engagemmUSf  veiy 
cautiously  say  it  will  so  charge  the  same  with  her  debts,  ai  basi  i» 
the  extent  the  same  may  be  incurred  for  the  lenefit  of  ier  teparaU 
estate,  or  for  her  ovm  benefit  upon  the  credit  of  her  separate  estate;  * 
and  that  in  such  case  the  intention  to  charge  may  be  implied  from 
the  fact  that  she  gave  a  note  or  other  obligation  for  the  indebted- 
ness. This  case  is  not,  therefore,  an  authority  for  the  doctrine  that 
such  implication  arises  in  all  cases  where  a  married  woman  makei 
a  contract  which  is  void  at  laWy  but  only  in  the  special  eoaei 
named. 

Neither  is  there  any  conflict  between  Phillips  v.  Cfraves  and  the 
case  of  Levi  v.  Mnrl,  30  Ohio  St  147.    The  examination  given  to 
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the  anUiorities  in  the  last  case  makes  it  nanecessazj  to  repeat 
them  here. 

The  conclusion  there  reached  was  that  the  jurisdiction  of  a  court 
of  eqnity  over  the  contracts  of  married  women,  and  its  power  to 
charge  her  separate  estate  for  the  payment  of  her  obligations,  does 
not  depend  on  the  contract,  for  that  is  void,  nor  on  the  ground  tliat 
by  incurring  the  obligation  she  thereby,  and  by  way  of  appoint- 
ment»  charges  her  estate,  but  upon  the  broad  principle  that  courts 
of  equity  will  give  relief  against  such  estates  where  upon  all  the 
facts  and  circumstances  equity  and  good  conscience  demand  it 

In  such  cases  the  chancellor  will  not  permit  a  married  woman  to 
commit  a  fraud  on  another,  any  more  than  he  would  if  she  were  a 
fenis  sole. 

It  was  further  held  in  Levi  y.  Harl  that  something  more  than 
merely  incurring  the  obligation  which  the  law  would  create  if  she 
were  aingle  is  necessary  to  affect  the  estate;  that  is,  equity  will  not 
imply  an  intention  to  charge  and  enforce  such  implied  intention, 
merely  because  she  has  incurred  a  void  contract ;  and  in  order  to 
bind  such  separate  estate  by  a  general  engagement,  it  should  ap» 
pear  that  it  was  made  by  her  with  reference  to  and  upon  the  faith 
and  credit  of  that  estate,  under  such  circumstances  as  make  it  eqni* 
table  that  such  charge  should  be  enforced. 

What  will,  in  such  cases,  where  the  obligation  is,  as  in  this  case^ 
purely  executory,  constitute  good  ground  for  relief,  where  no  direct 
benefit  accrues  to  the  feme  caver i,  or  to  her  property,  mnst  be  deter- 
mined as  each  case  arises. 

The  case  at  bar  is  that  of  an  executory  contract  to  pay  for  stock 
in  a  railroad  corporation.  There  is  no  intention  expressed  in  the 
contract,  nor  proved  orally,  to  charge  the  separate  estate.  Neither 
party  dealt  or  acted  upon  its  credit  It  does  not  appear  that  either 
she  or  her  estate  has  been  benefited  by  the  construction  of  the  roadp 
nor  that  her  subscription  induced  or  influenced  the  company  to 
act  otherwise  than  it  would  have  acted  if  it  had  not  been  made. 

Upon  ihe  facts  and  circumstances  of  this  case,  we  are  clear  that 
there  is  no  ground  for  the  intervention  of  a  court  of  equity. 

Whether  this  tract  of  land,  which  was  purchased  with  the  joint 
means  of  husband  and  wife,  and  the  title  taken  in  her  name,  by 
agreement  between  them,  is  the  wife's  separate  property ;  whether 
there  is  a  difference  as  to  this  equitable  power  to  charge  the 
wife^s  landfl^  between  the  hgal  estate  of  the  wife  constituting  her 
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ger^al property  at  commoa  law,  but  made  upareUe  property  bj 
statute,  and  that  class  of  property  known  in  courts  of  equity,  befors 
the  enactment  of  the  statute,  as  the  wife's  separate  estate;  and 
whether  it  makes  any  difference  whether  the  intention  to  chaige  is 
expressed  in  the  contract  or  orally,  where  such  intention  cannot 
be  implied,  are  questions  mooted  in  argument,  but  as  they  are  not 
necessary  to  a  disposition  of  this  case,  they  are  not  considered. 

Judgmeni 


t         * 


Farrbll  v.  The  Statb. 

(88  Ohio  St.  4BS.) 
Mminailaw    mJHng  iiUooBioaHng  Hquon  $uppotinff  lAam  not  U 

A  peraon  indicted  for  MUing  intoxicating  liqaon,  in  violation  of  statata,  mif* 
on  tl^e  trial,  show  that  at  the  time  lie  bought  the  article  alleged  in  «kt 
indictment  to  be  intoxicating  liqaor,  it  was  repreeented  to  him  to  be  fret 
from  alcoholic  properties  —  that  he  boaght  it  with  the  nndenrtanding  aad 
believing  that  it  was  not  intoxicating  liqaor,  and  sold  H  with  sadi  uldi^ 
standing  and  belief.    {See  note, p,  617.) 

CONVICTION  of  illegally  selling  intoxicating  liqnen.     Tb§ 
opinion  states  the  case.  ^ 

y.  L.  Johnson  and  (?.  W.  JohnsoUy  for  plaintifiE. 

Isaiah  Pillars,  attorney-general,  for  defendant. 

AsHBUBK,  J.  The  question  in  this  case  luiseB  upon  the  nJeotioB 
of  certain  testimony  which  defendant  belov  proposed  to  oflef 
on  the  trial,  and  which  related  exclusively  to  the  offense  chaiigcd 
in  the  second  count. 

[Omitting  an  immaterial  remark.] 

The  section  of  the  statute  charged  to  have  been  violated  bj 
defendant,  in  the  second  count,  declares :  *^  That  it  shall  be  nnUw- 
ful  for  any  person  or  persons,  by  agent  or  otherwise,  to  sdl,  in  anj 
quantity,  intoxicating  liquors,  to  be  drank  in,  upon,  or  about  thi 
building  or  premises  where  sold,  or  to  sell  such  intoxicating  liqnon, 
to  be  drank  m  any  adjoining  room,  building  or  premises,  or  othei 
place  of  public,  resort  connected  with  said  building/'  S.  &  C.  I18L 

^It  is  not  unlawful  to  sell  intoxicating  liquors  in  this  State.    The 
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sale  becomes  nnlawiul,  only  where  sold  with  a  purpose  prohibited, 
or  to  prohibited  classes  of  persons  named  in  the  statute.  It  is 
farther  proTided  that  the  giving  away  intoxicating  liquors,  or  other 
shift  or  deyice  to  evade  the  provisions  of  the  statute,  shall  be 
deemed  and  held  to  be  unlawful  selling.  No  shift  or  device  is 
alleged  or  sought  to  be  proved  against  defendant.  The  article  sold 
is  cdiarged  and  claimed  to  be  intoxicating  liquor. 

The  evidence  tends  to  show  the  article  sold  and  alleged  to  be 
mtoxicating  liquor  was  called,  in  the  trade^  bitters,  and  was  sold 
to  defendant  by  that  name.  The  accused  interposed  two  defenses  -^ 
prti^  that  the  bitters  sold  was  free  from  alcoholic  properties  ;  and, 
second^  that  if  the  bitters  did.,  in  fact,  contain  alcohol,  and  was 
intoxicating  by  reason  thereof^he  was  wholly  ignorant  of  such  fact; 
that  he  bought  the  bitters  upon  information  and  in  the  belief  that 
the  bitters  was  free  from  alcoholic  properties,  and  sold  it  free  from 
all  intention  of  violating  the  statute. 

If  sustained  by  proof,  either  of  these  claimed  defenses  would 
oonstitate  a  valid  defense  to  the  charge  set  out  in  the  second  count. 
As  to  the  second  claimed  defense,  such  ignorance  of  fact  as  would 
relieve  the  alleged  transaction  of  all  criminal  purpose  on  the  part 
of  the  accused  is  a  defense.  Testimony  tending  to  prove  the 
aooiifled  was  ignorant  of  that  fact  or  condition  which  constitutes 
the  criminal  element  of  the  criminal  charge  is  competent  testimony. 

In  such  case  the  maxim  of  the  criminal  law,  igiwrantia  fadi 
excusai,  applies  to  his  case.  The  excusing  principle  of  this  maxim 
applies  with  great  force  where  the  business  is  recognized  as  lawful, 
and  a  transaction,  in  its  prosecution,  only  becomes  criminal  when 
it  is  carried  on  with  a  purpose  to  violate  the  law.  To  give  this 
maxim  practical  effect  in  a  proper  case  is  but  an  assertion  of 
natural  justice,  for  the  reason  that  to  render  an  act  criminal  the 
intention  with  which  it  is  done  must  be  so  —  the  will  must  concur 
with  the  act  To  make  a  transaction  criminal,  there  must  be  both 
will  and  act  entering  into  the  transaction.  1  Paino's  C.  C.  16,  21 ; 
1  Oonn.  502-505 ;  1  Bishop  on  Crim.  Law,  §  301. 

Ignorance  or  mistake  in  fact,  guarded  by  an  honest  purpose,  will 
afford,  at  common  law,  a  sufScient  excuse  for  a  supposed  criminal 
act.  Bishop  says,  in  his  work  on  Criminal  Law,  §  287  :  '^  The  doc* 
trine  which  requires  ihe  existence  of  evil  intent  lies  at  the 
foundation  of  public  justice.  There  is  only  one  criterion  by  which 
the  guilt  of  men  is  to  be  tested.  It  is  whether  the  mind  is  criminal." 
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Sir  William  Blackstone,  4  Com.  by  Ken.  25,  says :  **  Ignoranoo 
or  mistake  is  another  defect  of  the  will,  when  a  man  intending  to 
do  a  lawful  act  does  that  which  is  unlawful  For  where  the  will 
and  deed  act  separately,  there  is  not  that  conjunction  between 
ilicm  which  is  necessary  to  form  a  criminal  act  But  it  must  be 
an  ignorance  or  mistake  of  fact,  and  not  an  error  in  point  of  law. 
As  if  a  man  intending  to  kill  a  thief  or  housebreaker  in  his  own 
house,  under  circumstances  which  would  justify  that  act,  by  mis- 
take kills  one  of  his  own  family,  this  is  no  criminal  acf  Se^  also, 
The  United  States  v.  Pearce,  2  McLean,  14. 

On  the  trial,  defendant,  without  objection,  offered  testimony 
tending  to  show  the  bitters  was  free  from  alcoholic  properties ; 
that  its  intoxicating  quality,  if  any  it  had,  was  due  to  the  preaenoe 
of  gentian  or  other  property,  and  not  to  alcoholic  stimulants  ;  thai 
tests  had  been  applied  to  the  bitters,  by  persons  competent  to 
determine  the  fact,  to  show  that  the  presence  of  alcohol  in  the  bit- 
ters was  so  small  that  it  could  not  be  detected  except  by  distillatioB. 
The  accused  then  offered  to  prove,  as  shown  by  the  record,  ^thal 
at  the  time  he  purchased  the  bitters  he  was  informed  they  con- 
tained no  intoxicating  properties  whaterer;  that  they  had  been 
inspected  by  a  United  States  goyemment  inspector,  and  pronounced 
snch  a  compound  as  needed  no  government  reyenue  stamp  thereon ; 
that  he  sold  them  in  good  faith,  believing  them  to  be  free  from  aU 
alcoholic  stimulants,  which  offer  the  court  refused,  and  to  which 
refusal  defendant  excepted.'' 

We  are  unable  to  see  why  the  proposed  testimony  was  not  com- 
petent  The  accused's  intention  at  the  time  of  the  sale  was 
involved  in  the  issue.  It  was  competent  to  show  that,  from  the 
circumstances  of  the  case,  he  was  free  from  culpable  purpose,  and 
one  of  the  circumstances  tending  to  show  freedom  from  gnil^ 
intention  in  the  sale  was  the  fact,  if  fact  it  proved  to  be,  that  ha 
had  bought  the  bitters  under  the  information  and  belief  that  it  was 
an  article  free  from  alcoholic  properties;  that  he  sold  it  honestly 
believing  from  information  obtained  at  the  time  of  the  purchase 
that  it  was  not  an  intoxicating  liquor.  We  think  the  testimoiiy 
would  have  tended  to  show  good  faith  and  want  of  guilty  intention 
on  the  part  of  the  accused. 

When  put  upon  his  trial  the  law  presumed  him  innocent,  and 
that  presumption  was  as  clear  and  strong  in  his  favor  on  the  day 
he  bought  the  bitters  as  when  the  jury  was  swonu 
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The  rejected  testimony  might  be  of  slight  weight,  yet,  as  it 
competent,  it  was  error  to  exclude  it  from  the  jury. 

To  warrant  a  conyiction  upon  a  criminal  charge,  the  State  must 
show  the  gailt  of  the  accnsed  upon  the  specific  charge  beyond  a 
reasonable  donbt  The  proofs  in  criminal  cases  are  sometimes  so 
evenly  poised  between  proof  of  actual  guilt  and  an  honest  uncer- 
tainty in  the  minds  of  the  jurors  that  a  slight  amount  of  testimony 
might  serve  to  justify  an  acquittal  of  the  accused. 

The  judgment  of  the  Court  of  Common  Pleas  on  the  second 
count  in  the  indictment  is  reversed  and  remanded  for  further  pro- 
ceedings. The  judgment  of  that  court  on  the  third  count  is 
affirmed  and  remanded  for  execution  of  sentence. 

Scott,  J.,  dissented.  Judgment  reversed. 

None  BT  THS  Bbporter.  ^From  a  note  in  the  Ogniral  Law  Journal  on  Ignoranoe  eC 
Tmct  we  extract  the  following: 

**  As  to  this  defense  the  following  propositions  may  be  laid  down:  FlnL  When  to  am 
•floiise  knowledge  of  certain  facts  is  essential,  then  ignorance  of  these  facts  is  a  defense. 
SeeondL  When  a  statute  malces  an  act  indictable,  irrespecdTe  of  guilty  knowledge,  them 
Ipioniiee  of  fact  is  no  defense. 

"^Of  this  last  proposition  the  following  Olnstratlons  may  be  given :  To  an  indictment  for 
tlgaii^  ills  no  defense  that  the  defendant,  a  woman,  honestly  beUered  (within  the  limis 
e(  seven  yeais  from  the  time  he  was  last  heard  from)  that  her  husband  was  dead.  Com,  w, 
Jjfiish,  7  Mete.  472 :  Com,  v.  Elwell,  t  id.  100.  In  England  decisions  to  the  contrary  wen 
given  before  the  law  was  thoroughly  considered,  by  single  judges.  R.  v.  Turner^  9  Cox*s 
Crfm.  Ou.  145 ;  R.  v.  Rorton^  11  id.  070.  But  these  decisions  have  now  been  summarily 
and  finally  overruled.  R,  v.  CHKbOTis,  IS  id.  837.  An  indictment  has  been  sustained  la 
Mas—rhniirtfs  against  a  man  for  nuurying  a  woman  who  believed  herself  to  be  a  widow, 
although  eleven  years  had  elapsed  since  she  had  last  seen  or  heard  from  her  husband, 
whom  she  had  left.  Com.  v.  Thomp&m^  6  Allen,  601;  Com.  v.  Thompton,  11  id,  S8.  It  baa 
heea  further  held  that  when  a  guilty  party  in  a  divorce  suit  marries  again  without  leave 
f£  Ibe  conrt  (this  being  legally  essential)  during  the  life  of  the  other  party,  and  afterward 
«liteins  such  leave,  an  honest  belief  that  the  second  marriage  is  or  has  become  legal  has  ao 
efftak  In  making  it  so  and  in  protecting  the  parties.  Thompaon  v.  Thompson,  114  Mass.  MS. 

'«  Numerous  illustrationa  to  the  same  effect  may  be  drawn  from  prosecutions  for  Inva. 
sfons  of  the  laws  making  Indictable  the  sale  of  liquors  under  certain  conditions.  It  is  no 
degeose,  for  instance,  to  an  indictment  for  keeping  or  selling  adulterated  or  IntozicatiQg 
Hqiiors,  that  the  defendant  did  not  believe  them  to  be  intoxicating  or  adulterated.  B.  v« 
fTondrov,  15  M.  ft  W.  404;  Com.  v.  Flirren,  0  AUen,  489;  Com.  v.  NieaHs^  10  id.  199;  Cam.  ▼. 
£mlM,10SMaflS.  444;  State  v.Smit/i,  10  R.  I.  SS8;  People  v.  Zdo«r,  6  Park.  Cr.S55.  Thus, 
so  an  Indictment  for  selling  adulterated  milk,  the  defendant  is  not  protected  by  ignoranoa 
«f  the  adulteration,  or  even  by  the  belief  that  the  milk  was  pure.  Com.  v.  Waiter  11  Allea, 
JM;  ;Slate  v.  Smithy  10  R.  I.  S56.  And  the  same  rule  applies  to  Indictments  for  seDlnff 
Inlozloatlng  drinks.  Com.  v.  Boynton,  2  Allen,  160:  Barttes  v.  8taU^  19  Oonn.  398.  In 
•several  States  selling  liquors  to  minors  is  indictable  by  statute,  and  in  such  cases  also 
arises  the  question  whether  the  defendant  knew  that  the  vendee  was  a  minor.  Here 
again  we  have  the  rule  before  us  applied,  it  having  been  repeatedly  held  that  Ignorance  la 
iUm  respect,  coupled  even  with  an  honeat  belief  that  the  vendee  was  of  fuQ  age,  Is  no 
'daSanse.  UnUed  8taU§  v.  2>id0e,  1  Deady,  186;  Com.  v.  Goodman^  07  Mass.  117;  Com.  t. 
Anmons,  96  Id.  0;  Com.  ▼.  Lottlnvfae,  ISO  id.  886;  Com.  ▼.  Flnnegaru  VSi  Id.  8M;  Bartien  ▼. 
Mate,  l90Dnn.  808;  JfcCutehson  ▼.  People,  60 m.  601 ;  Fcmmer  v.  People,  77  Id.  888;  StaU 
9.  fltet^M  Wis.  60;  State r.  Cain,  9  W.  Va.  OTt;  Ulrieh  v.  Cbm.,  6  Bosh,  400;  State  ▼. 
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nN.€.  518;  oltterimder.OeorgiftftDd  Indiana  slatateB;  Stent ▼.  State,  38  Ga.tti; 
8.  a,  21  Am.  llep.  286;  Brown  v.  Stntc^  24  Ind.  113;  Farbaeh  ▼.  SUUe^  td.  77;  OodZY.  SlaU^ 
41  Id.  168.  It  is  also  no  defunse  to  an  indictment  for  selling  to  peraons  of  Intemperate 
heUti^  that  the  defendant  did  not  know  that  the  vendee  was  of  Intempereto  haUta  3UiU 
r^  JUqkt  88  Minn.  649 1  f\vrmcr  v.  Peopt^  77  TIL  SSS^  Though  it  is  otherwiee  when  the  itat- 
ute  makes  the  offense  to  be  selling  to  persons  of  **  known  "  intemperate  habits,  in  which 
caia^  knowledge  is  an  ingredient  of  the  proeecutor*s  caae .  Smith  r  State^  55  Ala.  1;  Crab- 
tixc  ▼.  SXate,80  Ohio  St.  882. 

**  Analogous  cases  have  arisen  under  statutes  making  it  indictable  to  abduct,  aedaoe  or 
▼ibiate  giris  under  a  specUlb  age.  Here,  also,  it  is  no  defense  that  the  defendant  mistook 
the glri*s age.  R.  v  Bwfth,  l^Oox'sCMm.  Cas.  831;  K.  v.  OUfUr,  10 Id  4QS;  A. ▼.  Rabbit. 
1 C.  &  K.  456;  State  ▼.  Ruhl,  8 Iowa,  447.  This  principle  has  been  Illustrated  ina  reoeat 
leading  case  on  the  ikibject  In  England.  Thedef endant  was  convicted  under  91  and  85  Yict. 
of  unlawftillj  taking  an  ^married  Alrl  under  sixteen  years  out  of  her  fiather*a  poasesiioa 
and  against  his  wiUf  It  was  proved  bj  the  defendant  that  he  bona  fide  beUeved,  and  had 
reasonable  ground  for  believfng,  that  the  girl  at  the  time  of  the  act  was  oiver  sizteea. 
GocKBURN,  Chief  Justice;  Exurr,  Chief  Baroa;  Braicwbll,  CLBASBTand  AuFBLnr. 
Barons;  Bulgkbuiin,  Kblloh,  Lush,  Orotr,  Quain,  Dknmah,  Abchibatj),  Fold 
and  liiKDiiET,  Justices,*  held  that  the  defense  was  of  no  avail,  and  that  the  conviction  was 
fight.  The  sole  dissentient  was  Brbtt,  J.  QuMn  v.  Prinet^  L.  R.,  8  C  C  154.  A  sfanllar 
ndlng  is  t6  be  f6und  in  Iowa.  It  haif  been  held  In  that  State  that  knowledge  that  a  cUld  Is 
imder  ten  years  Is  not  neoessaiy  to  convict  a  defendant  of  the  statutory  offense  of  awsnir 
Ing  a  child  under  ten  years.  State  v.  J^istoCon,  44  Iowa,  45.  And  it  has  been  held  In  Xli- 
Bouri  that  It  Is  no  defense  to  a  suit  for  marrying  minors  that  the  defendant  beUeved  th«m 
tdbe  of  full  age.    Beckhaih  v.  Na/tke^  56  Mo.  546. 

'*  In  other  klndsof  prosecutions  under  the  statutes  making  acts  indlotabk  Irrespective  of 
intent;  similar  cdnclusiohs  have  bebn  ^  reached.  Thus,  it  Is  no  defense  to  an  IndlUinent  for 
betting  ai  a  gaming  house,,  that  the*  defendant  beUeved  that  the  house  was  lieeosed. 
Schuster  V.  State,  46  Ala.  199.  Kor  to  an  indictment  for  selling  a  calf  under  the  statutory 
age,  that  the  defendant  did  not  know  that  the  calf  was  below  thelimlt.  Com.r.  Raymnnd,ff 
Mass.  567.  Nor  to  an  indictment  for  eartying^  an  illegal  number  of  paasengen,  that  the 
ditfendant  did  not  know  that  there  was  an  excess.  State  v.  Bait,  Steam.  Co.,  18  Md.  ISI, 
though  see  Dunean  v.  StaUt  7  Humph.  ^US.  Nor  to  an  indictment  for  eeOIng  naphtha,  that 
the  defendant  did  not  know  that  the  oil  was  naphtha.  Com.  v.  ITcnCioorCh,  118  Mass  441. 
Kor  to  an  indictment  for  illegally  usurping  an  office,  that  the  defendant  honestly  beue«ed 
that  he  was  honestly  elected  to  the  office.  State  v.  Hatlett ,  8  Ala.  158 ;  JIfcOiiln  ▼.  SCeCc, 
7  Humph.  54  ;  State  v.  Hart^  6  Jones  (X.  C),  889. 

'*^  With  these  rulings  may  be  classed  the  well-known  oommon-law  principle  tiiat  It  Is  ae 
defense  to  an  indictment  for  a  libel  that  the  defendant  was  Ignorant  of  the  conteBta  of  the 
libel.    Curtis  V.  Mtusaeu,  6  Gray,  861 ;  Ptopte  t.  irOson,  64  111.  196b** 

The  same  doctrine  was  held  in  respect  to  the  offense  of  adulteiy .  For  ▼.  Stats,  8  Ita. 
Ct.  App.  829;  ante^  U4. 

Tlie  cases  of  Commonioeolth  v.  TTentioorCh,  118  Mass.  441,  and  Oommomesotth  ▼. 
tmu  2  Allen,  160;  were  very  similar  to  the  principal  caee  In  facts.  The  fomier  was 
plaint  for  selling  naphtha  under  an  assumed  name.  The  defendant  ooatended  that  It  had 
been  combined  vrith  chemical  agents  so  that  It  was  no  longer  explosive.  The  oout  ssid : 
'^'We  are  of  opinion  that  the  court  correctly  ruled,  that  the  question  whether  the  dafead- 
ant  had  knowledge  that  the  article  kept  by  him  was  naphtha  was  ImmateriaL  The  statate 
does  not  'make  a  guilty  knbwledge  of  one  of  the  ingredients  of  the  oHenae.  It  is  like 
the  statutes  against  the  sale  of  intoxicatingllquors,  or  adulterated  milk, and  many  oiImt 
police  regulationa ;  it  prohibits  the  acts  of  selling  or  keeping  for  sale  naphtha,  oadcrsay 
name,  not  because  of  their  moral  turpitude,  or  the  criminal  Intent  with  whldi  thay  aieeoai- 
nlltted^  but  because  they  aredangerous  to  the  publlo ;  as  stated  InHmirfgonv.  JVbwB.  U8 
Mass .  470,  which  arose  under  section  2  of  this  statute,  *  for  the  protection  of  theoorasMrflff 
the  law  throws  upon  the  vendor  the  reaponslbflity  and  burden  of  keeping  htanaelf^  at  Mi 
peril,  wlthfai  the  terms  of  the  statute.  In  dealing  with  a  kind  of  artlGle  the  use  of  wMeb 
has  been  found  to  be  attended  with  great  danger,*  Of>iiimemoeattl^  v.  RaymeiM,  97 
887;  ComrmmweaUhr,  fTmnvms,  86 Id.  6;  ConmKmiMaUh  ▼.  Mrrm,  •  AlkBn,488i 
momoeaUhr.  BDynton,  8  Id.  160i** 
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.b  tb^  laUer  cms  il  -was  decided  that  **  A  peraoa  may  be  'oonvloted  of  lieiiig  a  dommoa.^ 
■bO^  qf  Intozicattiig  liqnor,  although  ho  did  not  know,  or  aoppoae  thO'llifaof  sold  by  him 
to  be  Intoxicating."   The  court  said :  "The  court  are  of  opinion  that  the  aale  of  intozl* 
e^tlns  liquonB,  ia  violation  of  the  atotote  prohibition,  ia  not  one  of  those  cnncn  in  which  It 
ii  neceaaary  to  allege,  or  prove,  that  the  person  charged  with  the  offense  knew  the  illegal' 
diaracter  of  his  act ;  or  in  which  a  want  of  such  knowledge  would  avail  him  in  defense. 
If  the  defendant  puiposely  sold  the  liquor,  which  was,  in  fact,  intoxicating,  he  was  bound, 
at  bis  peril,  to  ascertain  the  nature  of  the  article  which  he  sold.   When  the  act  is  expressly  '^ 
prohibited,  without  reference  to  the  intent  or  purpose,  and  the  party  committing  it  was ' 
under  no  obligation  to  act  in  the  premisea  unleea  he  knew  that  he  could  do  ao  lawfully.  If 
he  violates  the  law,  he  incurs  the  penalty.    The  salutary  rule  that  every  man  Is  oondu- 
aiveiy  presumed  to  know  the  law  Is  sometimes  productive  of  hardship  in  particular  cases,  > 
And  the  hardship  is  no  greater  where  the  law  imposes  the  duty  to  ascertain  the  fact.    It 
could  hardly  be  doubted  that  it  would  constitute  no  defense  to  an  indictment  for  obstruct*  - 
l^g  a  highway,  if  the  defendant  could  show  that  he  mistook  the  boundaries  of  the  way,  and- 
honestly  supposed  that  he  was  placing  the  obstruction  upon  his  own  land." 

In  CommanweaUh  v.  FVirren,  0  Allen,  489,  It  was  decided  that,  **  A  person  may  be  oon^ 
vioted  of  sel]ing.adulterated  milk,  understat.  1864,  chap.  128, 1 4,  atthough  he  did  not  know 
it  to  be  adulterated ;  and  an  averment  in  the  indictment  that  he  had  such  knowledge  msj^ 
be  rejected  as  snrplussge.*' 

In  CommonweaUh  v.  RaumonA,  97  Mass.  S6T,  the  court  said ;  **  The  defendant  is  ehargedk 
with  an  oflT enae  under  the  first  clause  of  stat.  1866,  chapter  253,  by  which  it  Is  made  pundslM 
able  to  kiU  t^  calf  jefp  thfm  four  weeks  old,  *  for  the  purpose  of  sale.  *  It  was  not  neoeaaaryi 
to  allege  in  the  indictment  that  he  knew  the  calt  to  be  leaa  than  four  weeka  old.  CJndar 
thii  cJaasPi-aa  undjer  the  laws  againa^.-thajBala  of  IntnTicating  Uqiiort  or  adulterated  mUk, 
and  many  other  police,  health,  and  revenue  regulatlona,  the  defendant  la  bound  to  know 
the  facta,  and  obey  the  law,  at  hia  peril.  Such  la  the  general  rule,  when  acta  which  are  not 
Buila  infc  are  made  maXa  prohfbita  from  motlvaac^  public  policy,  and  not  becauae  of  their 
moral  turpitude,  or  the  criminal  intent  with  which  they  are  committed . " 

In  Ulrieh  v.  CarptnUr,  6  Bush,  400,  it  was  held  that,  **  It  is  ss  incumbent  on  the  vendor 
of  liquor  to  know  that  his  customer  labors  under  no  disability  as  it  is  for  him  to  know  the 
law.**  The  court  said :  "  The  lenr  oommAada  him  notJtaseil  Ut^uor  to  minors,  nnlera  by  the 
written  consent,  or  request  of  the  father  of  such  minors,'  If  living,  or  of  their  mother,  or 
guardian,  if  the  father  be  dead.  It  la  aa.  incumbent  on  the  vendor  of  the  liquor  to  know 
that  bia  cnatomer  labora  under  no  diaabOity,  aa  it  Ib  for  him  to  know  the  law,  and  hia  ignor- 
anqQ  of  neiiOier  will  excoa^  him.  In  the  third  volume  of  Greeoleaf  .<vi  Ejidence^sectl^ 
2f ,  elglith  edition,  it  ia  laid  down  by  the  autl^r,  that,  **  Ignorancej  or  mistake  of  facts  niay, 
in  aome  caaea,  be  admitted  aa  an  excuae,  aa  when  a  man;'  intending  to  do  a  lawful  act,  doe  i 
that  which  ia  unlawful.  Thua,  where  one,  being  alarmed  in  the  night,  by  the  cry  that 
tfiiovea  had  broken  into  hia  houae,  and  searching  for  them  with  his  sword,  in  the: dark, i  b^ 
wfrti^^.  killed  ^  inmate  of  his  house,  he  was  held  innocent.  So-,  if  the  sheep'Of  A .  stcay 
Into  the  flock  of  B.,  who  drivea  and  sheam  them,  aupposing  them  to  be  hi84>wn,  it  la  i^ot 
hffoeny  In  B.  Thia  rule  would  aeem  to  hold  good  in  all  caaea  where  the  act,  if  done  know- 
ingly, would  be  malum  in  se.  But  when  the  statute  commands  that  an  act  be  done,  or 
omitted,  without  culpabOity,  Ignorance  of  the  fact,  or  atate  of  things  contemplated  by  the 
statute.  It  seems,  will  not  excuse  its  violation.  Thus,  for  example,  when  the  law  enacta  the 
forfeiture  of  a  ahip,  having  amuggled  gooda  on  board,  and  auch  gooda  are  aecreted  on 
board  by  some  of  the  crew,  the  ownera  and  ofllcera  being  alike  innocently  ignorant  of  the 
fact,  yet  the  forfeiture  ia  incurred,  notwtthatandlng  their  ignorance.  Such  ia  also  the  ckae 
in^regard  to  many  other  flaoal,  police  uid  other  lawa  and  regulationa,  for  the  mere  violation 
of  which,  Irreapective  of  motlvea,  or  knowledge  of  the  party,  certain  penaltlea  are  enacted ; 
for  the  law  in  theae  caasa,  aeema  to  bind  the  party  to  know  the  facta,  and  to  obey  the  law, 
atbiapera.** 

In  BameB  v.  State,  19  G6nn«  806, H  waa  decided  in  a  prosecution  for  aelllng  spirituoiia 
Bqttofs  to  a  common  drunkard,  that,  **To  sustain  such  prosecution,  it  is  not  neces^ 
sary  to  prove  that  the  defendant  knew  that  the  person  to  whom  the  liquor  was,  sold. 
waa  a  common  drunkard.**  The  court  said  :  "So  we  think  the  county  court  was' 
eonect  in  boMIng,  that  knowledge  of  one's  character,  aa  aoommon  drunkard,  Irnot 
Mjimtlal.  to  subject  the  offender  to  the  penalty  of  the  law.  -  The  language  used  is  too 
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clear  and  too  poaltlTO  to  be  mlataken ;  nor  ean  we  mlatake  the  evil  aimed  at  bf  tlM 
Jeglalature.  *  *  Om  the  ravlther  plead  IgnoranoeF  A  female  under  the  afsof 
tweatj-one  years,  is  seduced  or  Is  enticed  away ;  Is  Ignorance  of  her  minority  any 
defense  f  Or,  If  adultery  Is  committed,  can  the  adulterer  plead  his  lirnoranee  that  the 
woman  was  married  t  ** 

In  StaU  T.  Hartai,  U  WU.  80,  It  was  decided  that  **  the  sale  of  Intoxleatlnc  Uqooa 
to  a  minor  Is  an  offense  under  section  1,  chapter  128  Laws  of  1887,  thonich  the  Tender 
does  not  know  that  the  purchaser  is  a  minor.**  The  oourt  said;  **The  authoritiss 
cited  by  the  assistant  attomey-general  seems  to  leave  no  doubt  as  to  the  disposition 
which  ought  to  be  made  of  this  case.  The  words  *  knowingly*  or  '  willfully,*  or  other 
^ords  of  equivalent  import,  are  omitted  ftrom  the  statute,  and  the  offense  to  made  to 
constat  solely  In  the  fact  of  a  sale  of  Intoxicating  liquors,  or  drinks  to  a  minor.  Laws 
of  1867,  chapter  128,  section  1.  The  authorities  are  to  the  effect  that,  where  a  statute 
commands  that  an  act  be  done  or  omitted,  which.  In  the  abeence  of  such  sfestate, 
might  have  been  done  or  omitted  without  culpability.  Ignorance  of  the  fact,  or  state 
of  things  contemplated  by  the  statute,  will  not  excuse  its  violation.  SQreenLlv. 
f  21 ;  Barnes  r,  State^  19  Oonn.  896;  Com,  v.  Martha  7  Mete.  472;  Com.  v  BDvnlon,t 
Allen,  100;  Com.  ▼.  Farren^  9  Id.  480;  Com.  t.  WalU^  U  Id.  281;  Omi.  t.  Raymond^  9r 
Mass.  667 ;  Clom  v.  Slioeff,  2  Meto.  180.'* 

In  Q^een  v.  Bfalkop.  5  Q.  B.  D.  859,  it  was  held  that  where  one  reosived  aiiinalirilsftii 
her  house,  the  same  not  being  Uoensed,  nor  a  registered  asylum  or  hospital,  she  was  Bakie 
to  punishment  under  the  statute  forbidding  any  one  so  **  to  receive  one  or  more  hmsflr^* 
although  she  honestly  and  reasonably  believed  the  person  so  received  notto  be  aInnatiB 
The  oourt  said  her  belief  was  Immaterial. 

It  Mematlierafoic  that  the  principal  case  to  quite  opposed  to  the  wdgbt  oC  I 
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Jfeg^enee  —  eanlKM^ry — fthen  not  excused  bjf  tks  m^/foi  natwri$  efAep^ 

dueing  eatee, 

A  peiaon  about  to  craM  a  otreot  of  aeity  In  which  there  toftnoidliiaiiec  ogaltft 
fast  driying  has  a  right  to  prsflame,  in  the  abeenoe  of  knowledge  to  tho 
contrarj.that  others  will  respect  and  conform  to  such  ordinance.  Bat  wheie 
he  knows  that  otheis  are  driving  along  the  street,  at  the  place  of  eroMliig^ 

.  at  a  forbidden  rate  of  speed,  and  he  has  fall  means  of  seeing  the  rate  si 
which  thej  are  driving,  the  existence  of  sach  ordinance  will  not  aathortoi 
a  presumption  which  is  negatiyed  by  the  evidence  of  hto  eengee.  If  the 
attempt  to  cross  the  street,  under  the  circanuitanoes,  would  be  negUgsBflo 
on  hto  part,  the  fact  of  the  existence  of  eneh  city  ordinaaoe  to  not  evidwioi 
tending  to  free  him  from  cnlpabllity.* 

ACTION  to  recorer  damages  of  the  defendant  for  driving  hit 
horse  and  sleigh,  along  Eaclid  street,  in  the  city  of  CleTeland, 
flo  negligently  and  carelessly  as  to  strike  and  run  over  the  defendant 

*  Compare  CorreS  v.  B.  C.  R.  <ft  Jf .  R.  R.  Co.  (98  Iowa,  120).  18  Abb.  Rep.  n. 
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wHh  the  said  horse  and  sleigh,  thereby  greatly  injuring  him.    The 
opinion  states  the  facts.    The  plaintiff  had  judgment  below. 

JJarius  Cadwett  and  Marvin,  Hart  S  Squire,  for  plaintiff  m 


Sendersan  dt  JSline  and  8*  J.  Andrews,  for  defendant  in  error. 

ScKyrr,  J.  Did  the  Court  of  Common  Pleas  err  in  permitting 
the  city  ordinance,  which  prohibits  the  driving  of  horses  at  a  rate 
of  flfpeed  exceeding  six  miles  an  hour,  to  be  offered  in  evidence  by 
the  plaintiff  in  that  court?  It  was  offered  and  permitted  to  go  to 
the  jury  for  one  purpose  only.  That  purpose  was,  that  it  might  be 
considered  by  the  jury  in  determining  whether  the  plaintiff  was 
guilty  of  such  contributory  negligence  as  would  prevent  a  recovery. 
It  was  offered  solely  to  relieve  the  plaintiff  from  the  charge  of 
negligence  in  attempting  to  cross  the  street  in  the  manner  he  did 
at  the  time  when  the  accident  happened ;  and  was  admitted  on  the 
groand  that  the  plaintiff,  when  about  to  cross,  had  a  right  to  pre- 
sume that  the  defendant  would  obey  the  ordinance,  and  regulate 
the  speed  of  his  horse  accordingly ;  and  that  if  such  rate  would 
not  have  put  the  plaintiff  in  danger  of  a  collision,  then  he  was  not 
giiilty  of  negligence  in  attempting  to  cross.  In  admitting  the 
ordinance  in  evidence  for  such  a  purpose,  under  the  circumstances 
disclosed  by  the  previous  testimony,  we  think  the  court  erred. 

The  ordinance  was  the  last  evidence  offered  on  the  trial  by  the 
plaintifL  The  evidence  previously  offered,  including  his  own  testi- 
mony, shows  that  the  defendant  and  many  other  persons,  at  and 
immediately  prior  to  the  time  of  the  accident,  were  sleigh-riding 
on  the  street  with  fast  horses.  They  were  exhibiting  their  speed, 
in  utter  disregard  of  the  ordinance,  and  were  converting  the  drive* 
way  substantially  into  a  race-course.  This  fact  was  well  known  to 
the  plaintiff.  He  had  been  standing  for  a  considerable  time  on  the 
sidewalk,  with  many  other  spectators,  enjoying  the  scene.  He  was 
familiar  with  fast  horses — had  owned  some — and  could  judge 
pretty  correctly  of  their  rate  of  traveL  The  street  was  straight, 
and  plaintiff  could  have  a  full  view  along  it,  both  ways,  for  a  long 
distance.  The  defendant  was  driving  at  the  time  at  a  rate  of  speed 
approximating  to  twenty  miles  an  hour,  and  others  nearly  as  fast. 
This  was  the  condition  of  things  when  the  plaintiff  attempted  to 
the  drive-way,  three  rods  in  width.    Other  sleighs,  moving 
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^with  equal  xap^dity, .  were  in  close  i>roximity  to.  that  of  the  defeod- 
anty  aod  wliile  ^he  plaii^tifl  was  eDde^voring.iii  his  passage  to  escape 
from  the  former  he  was  struck  by  the  latter.  There  was  no  oTidenoe 
tending  tc^  showthat  the'  plaintiff  WtfSB  tgnbratit  of  What  wu  thus 
passing  before  his  eyes.  Indeed,  under  the  circumstances  shown, 
such  ignorance;  would  itself  baye  eyidenccd  the  most  culpable  neg* 
ligence.  The  plaintiff,  then,  could  have  no  right  to  act  on  the 
jpresumption  of  the  e^cfstence  of  a'state  of  facts  which  was  nega- 
tived by  the  ctear^vidence  of  his  sense^i  .He  wa^  acting  on  a  known 
und  not  a  supposed  state  of  facts,  which,  iu  the  absence  of  any  in- 
^formation  to  the  contrary,  the  ordinance  might  have  justified  him 
an  presuming.  In  view  of  this  known  state  of  facts,  it  was  his 
.duty  to  exercise  reasonable  care  for  his  own  safety.  And  from  this 
duty  he  was  in  no  degree  relieved  by  the  ordinance  in  question. 

We  are  referred  by  counsel  for  defendant  in  error,  in  support  of 
jthe  ruling  which  permitted  the  ordinance  to  be  offered  in  evidence, 
to  the  case  of  Jeiter  v.  K  F.  d  H.  R,  Co.,  2  Keyes,  154.  In  that 
case  it  was  held  by  the. New  York  Court  of  Appeals,  that,  ^*  in  the 
exercise  of  his  lawful  rights,  every  man  has  a  right  to  act  on  the 
belief  that  every  other  person  will  perform  his  duty  and  obey  the 
law  ;  and  it  is  not  negligence  to  assume  that  he  is  not  exposed  to  a 
danger  which  can  only  come  to  him  through  a  disregard  of  kw  on 
the  part  of  some  other  person." 

The  soundness  of  this  doctrine,  and  its  proper  application,  to 
•that  case,  we  are  not  disposed  to  question.  That  was  an  action 
brought  to  recover  for  injuries  sustained  by  the  plaintiff's  daughter, 
six  years  of  age,  and  partially  deaf  and  dumb,  who  was  run  over 
and  injured,  whilst  in  charge  of  a  servant,  by  one  of  the  defend- 
ant's street  cars.  At  the  time  of  the  accident  she  was  crossing  a 
street,  and  was  running  a  little  ahead  of  the  woman  attendant,  and 
defendant  claimed  there  was  negligence  on  the  part  of  the  child 
and  her  attendant.  The  plaintiff  gave  evidence  tending  to  show 
that  at  the  time  the  servant  and  child  started  to  cross  the  sti^et  thers 
was  no  car  in  sight,  and  the  street  was  free  from  vehicles  ;  that  de- 
fendant's car  came  rapidly  round  a  curve  or  comer,  with  the  horses 
on  a  run  or  jump,  a  short  distance  from  where  the  child  was  crossing, 
and  so  suddenly  that  the  child  had  not  time  to  see  and  escape  the 
danger,  or  the  servant  time  to  rescue  her  from  it  The  plaintiff 
also  put  in  evidence  the  ordinance  of  the  city  forbidding  cars  from 
turning  a  comer  faster  than  a  walk,  or  to  travel  on  a  street  faster 
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than  six  miles  ian  hour.  The  court  instructed  the  jury  that,  '^unSe^ 
such  ciicumstaficeSy  a  person  about  crossing  a  street,  and  hayih|^ 
in  charge  a  ^hild  of  tender  yeai%,  has  a  right  to  take  into  consider* 
ation  the  fact  that,  by  the  city  ordinances,  no  vehicle  is  permitlABd 
to  turn  a  corner  faster  than  a  walk>  nor  to  travel  on  a  street  faster 
than  six  miles  an  hour  *  and  if  the  jury  should  find  that  the  woman 
and  child  could  have  crossed  the  street  in  time  to  avoid  any  coUf- 
Aon,  provided  the  defendant's  car  had  been  driven  at  no  greater 
rate  thi^h  the  city  ordinances  permitted,  then  they  must  assume 
that  it  wais  not  negligence  in  the  woman  to  permit  the  child  to  let 
go  of  her  hand  for  the  moment  and  cross  the  street  alone ;  while, 
on  the  contrary,  if  you  should  come  to  the  conclusion,  from  the 
entire  evidence  of  the  case,  that  at  the  time  when  they  attempted 
to  crosd  ihe  oar  ivas  in  vieWy  then  you  are  to  consider  whether  the 
car  was  so  noar '  as  to  render  the  attempt  unsafe,  because,  if  it  was 
unsafe,  it  follows  that  it  was  negligence  to  allow  the  child  to  leave 
the  imniediate  protection  of  the  woman,  and  the  plaintiff  cannot 
recover."  This  instruction  was  supported  by  the  Court  of  Appeals. 
But  it  is  obvious,  in  this  case,  that  the  jury  was  allowed  to  consider 
the  existence  of  the  city  ordinance  on  the  subject  of  fast  drivine 
only  in  the  event  of  their  finding  that  defendant's  car  was  not  in 
flight,  abd  its  illegal  rate  of  speed  was  unknown  to  the  woman  and 
child  when  they  left  the  sidewalk  and  undertook  to  cross  the  street. 

But  if  at  that  time  the  car  was  in  sight,  and  its  rate  of  speed, 
however  illegal,  was  apparent,  it  is  clear  that  the  court  regarded 
the  city  ordinance  as  having  no  bearing  on  the  question  of  contrib- 
utory negligence.  That  case  is,  therefore,  quite  in  harmony  with 
the  views  we  have  expressed. 

The  erroneous  admission  of  the  ordinance  in  evidence  might, 
possibly,  not  have  been  to  the  prejudice  of  the  plaintiff  in  error, 
had  the  charge  of  the  court  been  such  as  to  give  it  no  significance. 
But  grave  importance  seems  to  have  been  attached  to  its  effect  in 
the  charge.  The  jury  was  instructed,  among  other  things,  that 
"the  ordinance  might  be  evidence  for  the  purpose  for  which  it  is 
claimed  to  be  competent  and  legal  evidence  ;  that  is  to  say,  to  re- 
lieve the  plaintiff  from  any  charge  or  imputation  of  negligence 
growing  cat  of  the  act  he  did  or  attempted  to  do." 

And,  again :  "  Inasmuch  as  the  ordinance  was  in  exist4)nce,  of 
wbich  the  plaintiff  was  presumed  by  law  to  have  knowledge,  he 
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him  what  Weil  had  said,  to  which  Boyd  replied:  ^  I  will  Gome  la 
this  afteraoon^  and  arrange  it.' ''  And  again  he  said,  that  ''hetold 
Boyd  the  new  note  was  waiting  at  the  bank  to  be  indorsed,  and 
that  Boyd  replied  he  would  como  in  and  attend  to  it.  The  note 
had  been  brought  to  the  bank  during  bank  hours  of  Saturday,  and 
left  there  for  Boyd's  indorsement"  Griffith  further  said,  as  to 
Boyd's  statements:  **  He  said  he  would  come  in  and  arrange  it,  or 
attend  to  it.  He  gave  mo  to  understand  it  would  be  all  right  The 
amount  of  his  statement  was,  he  would  come  in  in  the  afternoon 
and  fix  it,  or  arrange  it,  or  do  something.  That  is  what  I  say  now. 
I  do  not  recollect  the  precise  words,  but  the  impression  left  on  my 
mind  was  that  he  would  come  in  and  arrange  it  in  the  afternoon. 

Wm.  Laughlin  testified  that  '^  Boyd  spoke  of  his  going  oat  ol 
town,  and  that  he  had  told  Weil  to  leave  the  note  at  the  bank ; 
that  Boyd  said  he  had  told  Weil  that  he  was  going  out  of  town, 
and  for  him  (Weil)  to  have  the  note  at  the  bank,  and  he  (Bojd) 
would  call  and  fix  it  when  he  came  back." 

The  note  was  not  protested.     The  plaintiff  had  judgment. 

Keniy  Newton  £  Pugsley,  for  plaintiff  in  error. 
Osborn  i£  Stoayne,  for  defendant  in  error. 

Wright,  J.  The  only  question  we  propose  to  consider  is,  did 
the  words  and  deeds  of  Boyd  nmount  to  a  wairer  of  notice  of 
dishonor  ? 

Parsons  states  the  law  on  the  subject  thus  :  ^  Demand  and  notice 
may  be  waived  by  an  act  of  the  indorser,  calculated  to  pat  the 
holder  off  his  guard  and  prevent  him  from  treating  the  note  as  he 
otherwise  would  have  done."     1  Parsons  on  Notes  and  BtUs,  582. 

The  same  author  also  says,  page  592  :  '^  It  will  be  seen  that  the 
general  principle  upon  which  most  of  these  cases  on  the  subject 
of  waiver  depends  is,  that  the  indorser  has,  by  act  or  word,  done 
something  calculated  to  mislead  the  holder,  and  indnce  him  ta 
forego  taking  the  usual  steps  to  charge  the  indorser.  The  same 
principle  would  apply,  in  our  opinion,  when  the  declarations  am 
made  on  the  day  of  maturity.  Thus,  where  the  holder  asked  the 
indorser,  on  the  day  the  note  matured,  if  it  would  be  best  to  caH 
tipon  the  makers,  and  the  indorser  replied  that  it  would  be  of  no 
^8e,  a  regular  demand  and  notice  were  deemed  waived.  So  a 
▼erbal  request  by  the  indorser  to  the  holder  not  to  protest  the  note 
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was  held  to  be  a  wai?er  of  demand.  With  reference  to  the  question 
whether  a  particular  conversation  amounts  to  a  waiver,  no  general 
mle  can  be  laid  down,  except  that  the  words  used  must  be  such  as 
fairly  to  lead  a  reasonable  man  to  suppose  that  the  indorser  did  not 
wish  that  the  regular  course  in  making  a  demand  and  giving  notice 
should  be  pursued,  or  such  as  would  be  calculated  to  prevent  him 
from  so  doing.  But  on  the  other  hand,  the  language  must  not  be 
so  vague,  uncertain,  or  loose  as  to  raise  a  reasonable  doubt  as  to 
what  was  intended." 

On  this  subject  Edwards  says,  page  633  (Lich.) :  '^And  any 
eondnct  on  the  part  of  the  (drawer  or)  indorser  calculated  to,  and 
actually  inducing  the  holder  to  omit  serving  him  with  (a)  regular 
notice  will  have  the  same  effect.  Thus  where  it  was  proved  that 
a  few  days  before  the  bill  became  due  the  drawer  called  at  the 
counting-house  of  the  holder,  and  being  asked  the  place  of  his 
residence,  replied  that  he  had  no  regular  residence,  that  he  was 
living  among  his  friends,  and  would  call  and  see  if  the  bill  was  paid 
by  the  acceptor,  this  was  held  to  dispense  with  notice,  and  threw 
npon  the  drawer  the  duty  of  inquiring  whether  the  bill  was  met  at 
maturity." 

In  Lary  v.  Young,  13  Ark.  402,  the  head-note  reports  :  ''  A 
^ew  days  before  it  (the  note)  became  due,  the  attorneys  of  the 
indorsee  reminded  the  indorser  it  would  soon  be  due  and  that  the 
maker  had  left  the  place.  The  indorser  replied  that  he  owed  the 
note,  that  it  was  all  right,  that  he  had  indorsed  to  pay  it  when  it 
became  due  ;  his  agent,  who  had  notes  and  accounts  in  his  hands 
for  collection,  would  do  so.  Held,  sufiScient  waiver  of  demand  and 
notice." 

Daniels  says  :  '^  Any  act,  course  of  conduct,  or  language  of  the 
drawer  or  indorser  calculated  to  induce  the  holder  not  to  make 
demand  or  protest,  or  give  notice,  or  to  put  him  off  his  guard,  or 
any  agreement  by  the  parties  to  that  effect,  will  dispense  with 
the  necessity  of  taking  these  steps."  2  Dan.  Neg.  Inst,  g  1103,  p.  130. 

In  Oove  V.  Vining,  7  Mete.  212,  the  syllabus  is  :  ''A  promissory 
note  was  made  payable  at  cither  bank,  in  Boston,  in  four  months 
from  December  27,  1841,  and  was  indorsed  by  the  payee.  On  the 
27th  of  April,  1842,  the  holder  sent  a  messenger,  with  a  note  and 
written  notice  to  the  indorser,  requesting  payment,  to  the  house  in 
vhich  the  maker  and  indorser  resided.  The  maker  was  absent, 
but  the  indorser  read  the  notice  and  told  the  messenger  that  the 


628  OHIO, 

Boyd  T.  Bank  of  Toledo. 


maker  wonld  see  the  holder  in  a  short  time,  and  wished  him  not 
to  sae  the  note  until  the  maker  should  see  him.  No  demand  was 
afterward  made  on  the  maker,  nor  notice  given  to  the  indoraer. 
Held,  that  the  indorser  had  waived  a  legal  demand  and  notice,  and 
was  answerable  to  the  holder. "  Shaw,  J.,  in  delivering  the  opinion^ 
says:  ''And  the  court  are  of  the  opinion  that  when  the  indorKr 
af^  or  shortly  before  the  time  when  the  note  becomes  dne,  says  to 
the  holder  that  an  arrangement  for  its  payment  is  aboot  being 
made,  and  in  direct  terms,  or  by  reasonable  implication,  reqaesti 
the  holder  to  wait  and  give  time,  it  amounts  to  an  assurance  that 
the  note  will  bo  paid,  that  the  promisor  or  indorser  will  pay  it,  and 
is  a  waiver  of  demand  and  notice.  It  tends  to  put  the  holder  off 
his  guard,  and  induces  him  to  forego  making  a  demand  at  the 
proper  time  and  place,  and  it  would  be  contrary  to  good  faith  to 
set  up  such  want  of  demand  and  notice,  caused,  perhaps,  by  such 
forbearance,  as  a  ground  of  defense.'*  . 

Counsel  for  plaintiff  in  error  cite  Cayuga  Bank  v.  Dtllj  5  Hill, 
403,  and  it  must  be  admitted  that  the  case  is  much  like  the 
one  before  us,  but  decided  adversely  to  the  views  here  advanced. 
GowEK,  J.,  dissented, and  Daniels  says  of  the  case  :  ''The  coort 
was  divided,  and  the  decision  has  been  justly  criticised  and  con- 
demned." 2  Dan.  Neg.  Inst.,  §1107.  Parsons  says:  "Th« 
opinion  of  Cowen,  J.,  is  clearly  the  better.''  1  Pars.  Notes  and 
Bills,  592,  note  g. 

The  question  to  bo  determined  is  whether,  upon  a  fair  oonstrae- 
tion  of  Boyd's  conduct,  it  was  calculated  to  mislead  a  reasonable 
person,  to  put  him  off  his  guard,  and  to  induce  him  to  foibear 
taking  the  necessary  steps  to  charge  the  indorser.  We  think  Weil 
fairly  represented  Boyd  to  the  bank,  and  these  representations  were 
aflSrmed  to  be  authentic  on  Monday,  when  Boyd,  upon  being  told 
them  by  Griffith,  answers  that  he  will  come  and  attend  to  it  This 
statement  made  to  the  bank,  on  Saturday,  taken  in  connectioa 
with  the  leaving  of  the  new  note  with  the  officers  of  the  institotion, 
fairly  led  them  to  believe  that  Boyd  would  do  what  he  said.  Had 
he  kept  his  word,  and  indorsed  the  note  on  Monday,  the  necessitj 
of  notice  and  protest  was  waived. 

One  who  leads  another  to  act  upon  the  faith  of  statements  made 
cannot  escape  the  consequences  which  a  silence  upon  such  state- 
ments has  occasioned. 

Judgment  afirmed. 
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(as  Ohio  St.  sn.) 

Timber  wis  eat  from  lands  of  B.  by  trespaBaers.VbOj  bj  tbelr  labor,  oonyertad 
it  into  cord-wood  and  railroad  ties,  thus  inereaaiog  its  value  tbree-fold.  It 
was  tiien  sold  to  an  innocent  pardiaser,  who  was  saed  bj  B.  for  tbe  value 
of  the  wood  and  ties.  Whatever  might  be  tbe  rale  of  damages  as  against 
innocent  parcbasers,  B.  cannot  recover  tbe  value  of  tbe  timber  as  enhanced 
bj  the  labor  of  the  wrong-doers,  after  it  was  severed  from  the  realty  * 

ACTION  of  trespass.    The  opinion  sufficiently  states  the  point. 
Tbe  plaintiff  had  judgment  below. 

«7.  MasoUy  Eaiep  £  Burke,  and  W.  J»  Boardman,  for  plaintiffs  in 
error. 

J.  B.  Ingersoll,  for  defendant  in  error,  on  the  rule  of  damages, 
cited  Sihhiry  v.  McCoon,  3  Comst  379;  Braton  v.  Sax^  7  Cow*  95; 
Baker  v.  Wheeler,  8  Wend.  505;  Salmon  v.  Horwitz,  28  Eng.  L.  ft 
Eq.  175;  Marhn  v.  Porter,  5  M.  4  W.  351. 

Wbioht,  J.  We  have  not  deemed  it  necessary  to  solve  all  the 
nice  and  difficult  questions  that  relate  to  the  plaintiff's  (Barbour's) 
title  to  this  land.  Whether  or  not  they  had  the  legal,  they  did 
also  claim  an  equitable  title,  and  there  was  some  evidence  to  sus- 
tain the  claim.  This  question  of  fact  was  left  to  the  jury,  who 
found  upon  it  for  plaintiffs  below.  We  are  not  clear  that  this 
finding  was  so  palpably  against  the  weight  of  evidence  as  to  justify 
interference  by  us.  We  therefore  assume  that  plaintiffs  had  title 
sufficient  to  maintain  the  action  in  that  respect,  and  proceed  to  the 
second  point,  the  rule  of  damages. 

The  petition,  it  will  be  noticed,  is  not  as  for  a  trespass  to  real 
estate,  but  to  recover  the  value  of  the  wood  and  timber  stolen;  the 
action  throughout  was  treated  as  one  to  recover  that  value,  and 
the  case  is  so  treated  here. 

Upon  the  point  now  to  be  determined  the  case  ia  thus:  A  large 
Amount  of  wood  was  cut  down  upon  plaintiff's  land  and  stolen. 
The  thieves  work  it  up  into  cord- wood  and  ties,  thus  increasing  its 
Talue  three-fold.     The  depredators  then  sell  it  to  the  railroad  com- 

•T6  tame  effect,-  WaUn  ▼.  SUwnmtn  (18  Nev.  157),  29  Am.  Bep.  89S. 
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pany,  who  is  entirely  innocent  in  the  whole  matter.  The  real 
owner  now  sues  the  railroad  company  for  the  properly  taken  from 
his  land.     Shall  he  recover  one  dollar  or  three? 

It  is  said  upon  the  one  hand  to  be  a  universal  rule  of  law  that  a 
man's  property  cannot  be  taken  from  him  withont  his  consent^ 
unless  by  law,  and  that  stealing  can  convey  no  title  to  the  thief. 
In  SiUhury  v.  McCoon,  3  Comst.  381,  it  is  said:  ''  It  is  an  ele- 
mentary principle  in  the  law  of  all  civilized  communities  that  no 
man  can  be  deprived  of  his  property  except  by  his  own  voluntary 
act,  or  by  operation  of  law.  The  thief  who  steals  a  chattel,  or  the 
trespasser  who  takes  it  by  force,  acquires  no  title  by  such  wrongful 
taking."  It  is  then  argued  that  the  thief,  having  none  himselft 
could  convey  no  title  to  any  other  person  taking  it,  however  inno- 
cently. Hence,  when  the  railroad  company  obtained  the  property, 
they  obtained  what  was  the  plaintiff's,  and  they  could  have  re- 
plevied it,  increased  in  value  as  it  was  by  the  labor  of  the  thief. 
If  this  were  so,  then  it  is  argued  that  the  company  were  liable  for 
the  value  of  the  wood  in  its  improved  condition,  enhanced  to  the 
extent  of  three-fold. 

If  the  owners  were  bringing  this  action  against  the  thieves,  pei^ 
haps  it  might  be  conceded  that  the  full  amount  could  be  recovered. 
This  we  understand  to  be  upon  the  principle  ^^  in  odium  gpoliatoris.^ 
The  thief  will  not  be  allowed  to  have  any  thing  by  virtue  of  hit 
own  wrong,  and  if  he  has  spent  his  labor  upon  stolen  goods  he 
shall  not  profit  by  it.     It  is  his  own  loss. 

"The  English  law  will  not  allow  one  man  to  gain  a  title  to  the 
property  of  another,  upon  the  principle  of  accession,  if  he  took  the 
other's  property  willfully  as  a  trespasser."    2  Kent,  363. 

But  it  seems  to  be  well  understood  that  the  rights  of  the  parties 
are  made  to  depend  to  a  great  extent  upon  tlie  intent  with  which 
the  conversion  of  property  has  been  brought  about.  If  it  was 
taken  mala  fide  by  theft,  or  with  a  willful  purpose  to  do  wrong,  the 
consequences  are  different  from  those  which  follow  upon  the  act 
done  under  an  honest  mistake,  and  perhaps  it  is  as  wise  to  punish 
the  robber  as  to  protect  the  innocent. 

In  treating  of  confusion  of  goods,  Blackstone  speaks  of  the  differ- 
ence between  cases  where  admixture  is  by  consent  of  both  parties^ 
and  where  it  is  by  the  willful  act  of  one,  and  in  regard  to  the  lat- 
ter the  author  says:  '^Our  law,  to  guard  against  fraud,  gives  the 
entire    property,   without    any  account,  to  him   whose    original 
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dominion  is  invaded."    In  case  of  the  confusion  by  consent  it  is. 
otherwise,  and  each  party  i*etains  his  interest. 

Mr.  Cooley,  in  his  note  to  page  404,  book  2,  recognizes  the  same 
distinction  between  a  fraudulent  purpose  and  an  innocent  mistake. 
The  same  distinction  is  made  in  2  Kent,  363;  Sedg.  on  Dam.  484. 

Field  on  Damages,  §  818,  says:  ''There  should  certainly  be  a  dis- 
tinction between  a  case  of  mere  technical  conversion,  when,  perhaps, 
the  defendant  acts  in  good  faith,  and  that  of  a  willful  conversion 
and  wrong  done  by  the  defendant.'^ 

The  cases  as  to  what  is  the  proper  rule  of  damages,  where  prop- 
erty has  been  taken  and  by  the  taker  improved  in  condition  or 
enhanced  in  value,  are  numerous,  but  a  reference  to  some  will  show 
some  of  the  difficulties  attending  the  subject. 

In  Silsbury  t.  McCootiy  the  com  of  one  Wood  had  been  manufac- 
tured into  whisky  by  plaintiff.  The  defendants,  as  judgment 
creditors  of  Wood,  took  it,  and  plaintiff  sued  for  the  value  of  the 
whisky.  The  case  is  first  reported  6  Hill,  425.  Here  it  is  decided 
that  the  change  from  corn  to  whisky  was  a  change  of  identity,  and 
transferred  the  property  to  plaintiffs,  who  were  the  manufacturers 
producing  the  change.  This  decision  goes  wholly  upon  the  ques- 
tion of  identitv.  There  is  a  learned  note  to  this  case,  which  dis- 
cusses  the  question  of  innocent  and  wrongful  conversion,  and  the 
citations  there  given  from  Puffendorf,  Justinian,  and  Wood's  Insti- 
tutes are  apposite.  This  case  is  again  reported  in  4  Denio,  332. 
Here  the  idea  that  the  rights  of  the  parties  depend  upon  motive  or 
intention  is  flatly  repudiated,  the  court  holding  that  as  long  as  the 
owner  can  trace  his  property,  he  may  regain  it ;  thus  again  mak- 
ing identity  the  criterion.  The  case  is  reversed  in  3  Comst  381, 
npon  the  ground  that  the  animu%  with  which  the  com  was  converted 
was  an  important  element,  and  that  if  plaintiffs,  when  they  took  it, 
knew  that  they  had  no  right  to  it,  they  could  obtain  no  title,  although 
by  the  manufacture  into  whisky  they  had  changed  the  identity. 

The  simple  fact,  therefore,  that  the  property  can  be  traced  into 
its  improved  state  is  not  always  sufficient  to  insure  a  recovery  of 
the  improved  article  or  its  value. 

It  must  be  remarked,  however,  that  the  text-books  do  assert  that 
the  proposition  of  identity  is  the  controlling  one.  Kent  says  :  ''  It 
was  a  principle  settled  as  early  as  the  time  of  the  Year  Books,  thai 
whatever  alteration  of  form  any  property  had  undergone,  the 
owner  might  seize  it  in  its  new  shape,  and  be  entitled  to  it  in  its 
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state  of  improvement,  if  he  could  prove  the  identity  of  the  origii 
materials  ;  as  if  leather  be  made  into  shoes,  or  cloth  into  a  coat,  or 
a  tree  be  sqaaivd  into  timber."  2  Kent,  263  ;  BeiU  v.  lee,  5 
Johns.  348  ;  2  Bla.  404.  It  will,  however,  appear  that  other  con- 
siderations enter  into  the  solatiou  of  the  question. 

In  Hyde  v.  CooksoUy  21  Barb.  92,  it  is  held  that,  **  in  acquiring 
title  to  property  by  accession,  the  law  makes  a  distinction  between 
a  willful  and  an  involuntary  wrong-doer.  The  former  can  never 
acquire  the  title,  however  great  the  change  wrought  in  the  original 
article  may  be,  while  the  latter  may." 

'^  Where  a  manufacturer  has  expended  his  money  and  labor,  in 
good  faith,  upon  property,  in  pursuance  of  a  contract  with  the 
owner,  ho  cannot  be  regarded  as  a  wrong-doer,  or  deprived  of  the 
enhanced  value  which  he  has  given  to  the  property,  in  an  action  bj 
the  owner,  sounding  in  damages." 

It  is  said,  in  the  course  of  the  opinion,  that  the  '^  distinction 
between  a  willful  and  an  involuntary  wrong-doer  runs  through  the 
authorities,  and  stands  upon  the  principle  that  a  party  can  obtain 
no  right  by  his  own  wrong."     (Page  105.) 

Martin  v.  Porier,  5  M.  &  W.  351,  was  a  case  where  defendant,  in 
working  his  coal  mine,  broke  through  the  barrier,  and  took  the 
coal  under  the  land  belonging  to  plaintiff.  Plaintiff  recovered  the 
full  value,  without  any  deduction  to  defendant  for  his  expenses  in 
getting  the  coal.  But  in  Hilton  v.  WoodSy  L.  R,  4  Eq.  440,  the 
rule  in  Martiny.  Porter  is  limited  to  cases  of  fraudulent  conduct 
And  such  is  the  effect  of  tho  case  of  Morgan  v.  Powell,  3  Ad.  &  EL 
(Q.  B.)  278  ;  and  in  Wood  v.  Morewood,  id.  441,  Parke,  B.,  told  the 
jury  that  '^  if  there  was  fraud  or  negligence  on  the  part  of  defend- 
ant, they  might  give,  as  damages  under  the  count  in  trover,  the 
value  of  the  coals  at  the  time  they  first  became  chattels,  on  the 
principle  laid  down  in  Martin  v.  Porter  ;  but  if  they  thought  the 
defendant  not  guilty  of  fraud  or  negligence,  but  acted  fairljand 
honestly,  in  the  full  belief  that  he  had  the  right  to  do  what  he  did, 
they  might  give  the  fair  value  of  the  coals,  as  if  the  coal-fields  had 
been  purchased  from  the  plaintiff." 

In  Hilton  y.  Woods,  L.  R,  4  Eq.  432,  the  head-note  is:  ''h 
assessing  compensation  for  coal  already  gotten  by  defendant,  the 
court,  being  of  opinion  that  he  had  worked  it  inadvertently,  and 
not  fmudulently,  held  that  he  was  to  pay  only  the  fair  value  of  anch 
coal,  as  if  he  had  purchased  the  mine  from  defendant" 
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Malins,  v.  C.y  says:  ''There  is  much  difficalty  as  to  the  mode: 
of  assessing  the  compensation  to  an  owner  of  coal  which  has  been* 
improperly  worked  by  the  owner  of  an  adjoining  mine.  It  is  clear 
upon  the  authorities  that  a  different  principle  is  applicable  when 
the  CGal  is  taken  inadvertentlyy  or  as  in  the  present  case,  under  a 
ionafide  belief  of  title,  and  when  it  is  taken  fraudulently,  with  a 
fall  knowledge  on  the  part  of  the  taker  that  he  is  doing  wrong,  or 
in  other  words,  committing  a  robbery." 

In  these  English  cases,  the  right  of  plaintiff  to  recover  the  in- 
creased value  of  the  coal —  that  is,  the  value  occasioned  by  the  ex- 
pense of  mining,  is  made  to  depend  on  the  animus  of  the  party 
committing  the  trespass.  If  he  stole,  he  losds  his  labor  and  money. 
If  he  made  an  honest  mistake,  he  does  not  incur  that  loss,  and  the 
owner  only  recovers  the  value  of  the  coal  without  its  accession. 
There  would  seem  to  be  a  very  short  way  out  of  tliese  difficulties,  if 
the  question  of  identity  was  the  only  one.  There  was  no  trouble 
in  the  owner  identifying  his  coal,  but  this  does  not  entitle  him  to 
recover  its  value,  increased  by  being  mined,  except  in  case  of  bad 
faith.  It  should  be  noted  that  Jegon  v.  Vivian^  L.  B.,  6  Ch.  App. 
742,  seems  disposed  to  limit  this  rule  of  damages  to  cases  at  law, 
not  applying  it  in  equity.  There  are  a  number  of  coal  cases  in 
Pennsylvania.  In  Forsyth  v.  WelU,  41  Penn.  St.  291,  Lowbib,  C. 
J.,  after  discussing  the  conflict  in  the  cases,  says:  '*  We  prefer  the 
rule  in  Wood  v.  Moreioood,  where  Parke,  B.,  decided  in  a  case  of 
trover  for  taking  coals,  that  if  the  defendant  acted  fairly  and 
honestly,  in  the  full  belief  of  his  right,  then  the  measure  of  dam- 
ages is  the  fair  value  of  the  coals,  as  if  the  coal-fields  had  been  pur- 
chased from  the  plaintiffs." 

'^  Where  the  defendant's  conduct,  measured  by  the  ordinary 
standard  of  morality  and  care,  which  is  the  standard  of  the  law,  is 
not  chargeable  with  fraud,  violence,  or  willful  negligence,  or  wrong, 
the  value  of  the  property  taken  and  converted  is  the  just  measure  of 
compensation.  If  raw  material  has,  after  appropriation  and  without 
such  using,  been  changed  by  manufacture  into  a  new  species  of 
property,  as  grain  into  whisky,  grapes  into  wine,  fur  into  hats, 
hides  into  leather,  or  trees  into  lumber,  the  law  either  refuses  the 
action  of  trover  for  the  now  article,  or  limits  the  recovery  to  the 
value  of  the  original  article. 

''Where  there  is  no  wrongful  purpose  or  wrongful  negligence  in 
the  defendant,  compensation  for  the  real  injury  done  is   the  pur- 
Vol.  XXX— 80 
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pose  of  all  remedies;  and  so  long  as  we  bear  this  in  mind^  we  shall 
have  but  little  difficulty  in  managing  the  forms  of  action,  so  as  to 
secure  a  fair  result.  If  the  defendant  in  this  case  was  guilty  of  no 
intentional  wrong,  he  ought  not  to  have  been  charged  with  the 
yalue  of  the  coal,  after  he  had  been  at  the  expense  of  mining  it» 
but  only  with  its  value  iu  j92ac0y  and  with  such  other  damages  to 
the  land  as  its  mining  may  have  caused." 

This  case  also  holds  that  no  change  in  the  form  of  action  can 
vary  the  rule  of  damages. 

In  Herdic  v.  Young ^  55  Penn.  St.  176,  the  defendant  had  been 
cutting  timber  on  his  own  tract  and  by  mistake  cut  some  upon  an 
adjoining  tract  of  plMntifl.  The  trespass  was  not  willful  or 
wanton,  but  was  in  a  bona  fide  belief  of  title.  The  logs  had  been 
driven  to  the  boom,  and  plaintiff  sought  to  recover  their  value  at 
that  place,  which  was  of  course  enhanced  by  the  labor  and  expense 
defendant  had  put  upon  them.  But  it  was  held  that  the  rule  of 
damages  was  the  value  of  the  timber  in  the  stump  when  the  trees 
were  cut. 

Agnew,  C.  J.,  says  :  '^  If  defendant  denies  that  his  trespass 
was  willful  or  wanton,  and  claims  a  right  to  the  additional  value 
given  to  the  chattel  by  his  labor  and  money  in  converting  and  trans* 
porting  it  to  the  place  where  it  is  replevied,  he  has  in  his  power  to 
bring  the  damages  of  the  plaintiff  to  their  true  standard.  In  a  case 
of  inadvertent  trespass,  or  one  done  under  a  bona  fide^  but  mis- 
taken, belief  of  right,  this  would  generally  be  the  value  of  the  logs 
at  the  boom,  less  the  cost  of  cutting,  hauling  and  driving  to 
the  boom.  Such  a  standard  of  damages,  growing  out  of  the 
nature  of  the  act  and  of  the  form  of  action,  is  reasonable,  bnd  does 
justice  to  both  parties.  It  saves  to  the  otherwise  innocent  defend- 
ant his  labor  and  money,  and  gives  to  the  owner  the  enhancement 
of  the  value  of  his  property,  growing  out  of  other  circumstances, 
such  as  a  rise  in  the  market  price,  a  difference  in  price  between 
localities,  or  other  adventitious  causes."  CohnumfM  Appmlj&i 
Penn.  St  252-278. 

In  the  case  of  Barton  Coal  Co.  v.  Waller  CoZy  39  Md.  1 ;  s.  c., 
17  Am.  Rep.  525,  the  question  is  much  discussed  and  the  authori* 
ties  reviewed. 

In  Heard  v.  James,  49  Miss.  236,  the  rule  of  damages  in  case  of 
conversion  is  said  to  be  determined  by  the  animus  of  the  party 
trespassing.     If  the  act  was  in  good  faith,  upon  some  supposed 
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right  or  claim,  or  error,  the  rule  is  the  valae  of  the  property  when 
taken  ;  but  if  the  taking  be  characterized  by  malice  or  oppression,. 
damages  may  be  punitive,  and  in  an  action  no  allowance  will  be 
made  the  defendant  for  any  increased  value  bestowed  on  the 
property  by  his  skill  and  labor. 

In  this  case  trees  had  been  cut  down  on  the  plaintiff's  land  and 
made  into  staves,  and  the  question  was  whether  plaintiff  should 
recoYer  as  damages  the  value  of  the  staves,  or  only  of  the  trees  aa 
they  stood  on  his  ground.  The  plaintiff  was  allowed  to  recover 
the  full  value,  allowing  defendants  nothing  for  their  labor  in  work- 
ing up  the  timber  into  staves,  and  upon  the  principle  stated.  The  > 
oonrt  says :  **  The  conduct  of  defendant  was  willful,  utterly  regard- 
less of  the  rights  of  the  plaintiff." 

That  the  intent  of  the  defendant  is  material  in  regard  to  damages- 
has  always  been  recognized  in  our  law.  Upon  this  is  founded  the 
whole  idea  of  exemplary  damages.  We  know  it  has  been  strenu- 
ously urged  in  what  has  been  called  '^  the  speculative  notions  of 
fanciful  writers  "  {McBride  v.  McLaughliUy  6  Watts,  375  ;  Sedgw.  on 
Meas.  Darn.  4G3),  that  punishment  belongs  only  to  the  administra- 
tion of  criminal  law,  and  has  no  proper  place  in  that  civil  procedure 
which  adjusts  only  the  rights  of  parties  ;.  but  the  principle  is  too 
firmly  settled  to  be  controverted  now.  Pratt  v.  Pond,  42  Conn.  318f. 
Walker  v.  Fuller^  29  Ark.  448 ;  Orund  v.  Van  Vleck,  69  111.  478. 
And  yet  the  rule  should  be  carefully  applied,  as  it  may  leave  to 
courts  and  juries  to  determine  the  extent  of  punishment  unre- 
stricted by  the  well-defined  limits  of  statutory  enactment.  Therefore 
it  is  that  there  are  authorities  holding  that  even  in  cases  of  willful 
tresjtass,  if  the  trespasser  has  made  a  large  increase  in  the  value  of 
the  property  by  his  labor,  it  will  not  be  allowed  that  it  shall  all  go 
to  the  original  owner,  because  it  is  said  to  be  unjust. 

The  fact  that  the  trespasser  is  to  lose  the  labor  and  expense  he 
has  put  upon  the  property  he  has  wrongfully  taken  results  as  a 
punishment  to  him  for  what  he  has  done  ;  on  this  ground  the 
original  owner  recovers  the  increased  value.,  not  because  of  any 
rights  in  him,  but  because  the  law  gives  this  infliction,  as  a  terror 
to  offenders.  Yet  the  punishment  must  be  proportioned  in  some 
way  to  the  circumstances  of  the  case,  and  a  proper  inquiry  is,  in 
what  manner  and  to  what  extent  should  the  trespasser  suffer,  and 
conversely  what  should  be  the  kind  and  measure  of  redress  to  the 
injured  party  ? 
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Bbowk,  J.,  puts  this  case  (SUsbury  v.  McOoon,  4  Den.  337)  :  A 
trespasser  who  takes  iron  ore  and  converts  it  into  watch -pprings, 
by  which  its  value  is  increased  a  thousand  fold,  shoald  not  be 
hanged ;  nor  shonld  he  lose  the  whole  of  the  new  product  Either 
punishment  would  be  too  great  Nor  should  the  owner  of  theiws 
have  the  watch-springs,  for  it  would  be  more  than  a  jost  measoie 
of  redress. 

The  Supreme  Court  of  Wisconsin  adopts  the  same  idea.    The 
oase  of  Single  v.  Schneider^  30  Wis.  570,  is  a  case  where  logs  were 
willfully  cut  from  the  premises  of  another ;  they  say  it  is  unnec- 
essarily severe  that  defendant  should  lose  the  value  of  all  their 
labor.    S.  c,  24  id.  299  ;   Weymouth  v.  0.  S  N,W.  R.  R^  17  id,  650; 
Hungerford  v.  Redford^  29  id.  345.    An  interesting  discussion  of  the 
question  of  damages  by  Judge  Cooley  is  to  be  found  in  Weiherhee 
V.  Oreen^  22  Mich.  311 ;  s.  c,  7  Am.  Rep.  653,  thesylUbus  of  which 
is  :  ''No  test  which  satisfies  the  reason  of  the  law  can  be  applied  in 
the  adjustment  of  questions  of  title  to  chattels,  by  accession,  unless 
it  keeps  in  view  the  circumstances  of  relative  values.  The  purpose 
of  the  law  will  not  be  gained  by  establishing  arbitrary  distinctions 
based  upon  physical  reasons  ;  but  its  object  must  be  to  adjust  the 
redress  afforded  to  one  party  and  the  penalty  inflicted  on  the  other, 
as  near  as  the  circumstances  will  permit^  to  rules  of  substantial 
justice,  if  very  great  increase  in  value  in  the  change  of  proper^ 
from  one  form  to  another  is  of  more  importance  in  determining 
the  rights  of  parties  iu  it,  than  any  inexpensive  chemical  change  of 
mechanical  transformation,  however  radical.     And   where  timber 
of  the  value  of  125  had  been,  in  the  exercise  of  what  was  supposed 
to  bo  proper  authority,  converted  into  hoops,  of  the  value  of  1700, 
the  title  to  the  property,  in  its  converted  form,  passed  to  the  parcj 
by  whose  labor,  in  good  faith,  the  change  had  been  wroughf    In 
this  case  it  was  a  conceded  fact  that  the  taking  of  the  timber  was 
in   good    faith,   defendant  supposing  that  he  had    a    license  so 
to  do  from  the  owner  of  the  land.     In   this,  however,  it  appears 
ho   was   mistaken.     Judge  Cooley  discusses  very  fully  the  dis- 
tinction  between   cases     where    property    is     taken    innocently, 
and  where  it  is  taken  dishonestly,  and  recognizes  the  proposition 
that  the  rule  of  damages  is  varied  accordingly.    He  also  discusm 
the  nile  already  so  frequently  spoken  of,  that  when  the  owner  cao 
trace  the  identity  of  his  property,  he  may  reclaim  it  however  it  may 
oc  increased  in  value.  But  this  he  seems  to  think  an  unsatisfactoiy 
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testy  the  purpose  of  the  law  being  to  adjust  the  redress  afforded  to 
the  one  party,  and  the  penalty  inflicted  upon  the  other,  as  near  as 
the  circumstances  will  permit,  to  the  rules  of  substantial  justice. 
If  one  hud  u  stick  of  timber  stolen,  and  could  distinctly  trace  it  into 
a  house  being  newly  built,  the  identification  might  be  beyond  per- 
adventare,  yet  no  one  would  claim  that  the  owner  of  the  stick  could 
recover  the  whole  house,  either  in  ejectment  or  its  value  in  dam* 
ages.  Or  a  particular  piece  of  wood  might  be  followed  into  an 
organ,  but  the  owner  of  the  wood  could  not  replevy  the  organ. 
Where  the  right  to  the  improved  article  is  the  point  in  issue,  cer- 
tainly the  question  should  be  considered,  how  much  the  property 
or  labor  of  each  has  contributed  to  make  it  what  it  is,  at  least  in 
those  cases  where  no  bad  faith  exists. 

It  cannot  therefore  be  true,  in  every  instance,  that  because  a  man 
can  trace  his  property,  he  can  always  recover  it,  regardless  of  the 
circnmstances  under  which  it  has  come  into  the  hands  of  the  pres- 
ent bolder,  regardless  of  its  improved  condition,  and  regardless  of 
the  injury  an  absolute  and  unconditional  recaption  may  occasion. 
The  law,  as  Judge  Cooley  says,  endeavors  to  do  what  is  right  and 
jnst  between  the  paii;ies,  and  while  it  will  seek  to  compensate  the 
real  owner,  will  not  occasion  outrage  to  one  who  has  been  innocent. 

It  may  be  that  if  these  owners  had  found  their  wood  in  the  hands 
of  the  trespassers,  it  might  have  been  retaken,  or  its  value  as  cord 
wood  recovered  ;  but  if  so  it  would  be  upon  the  principle  ''  in  odium 
spoltaiaris  j  "  the  thief  could  gain  nothing  by  his  own  wrong,  and 
therefore  the  results  of  his  labor  go  to  the  owner  of  the  propei*ty« 
But  this  principle  cannot  apply  where  an  innocent  purchaser 
comes  into  the  case,  for  the  simple  reason  that  he  has  done  no 
wrong. 

It  18  very  true  that  the  willful  trespasser  or  thief  can  convey  no 
title  to  one  to  whom  he  sells,  however  innocent  the  purchaser  may 
be.  But  the  question  right  here  is,  what  does  **  title  '*  in  this  con- 
nection mean  ?  The  original  owner  has  the  **  title  "  to  this  tim- 
ber, and  as  against  the  thief,  the  title  to  the  results  of  the  thiefs 
labor.  The  wrong-doer,  as  it  were,  being  estopped  from  setting  up 
any  claim  by  virtue  of  the  wrong  he  has  done.  Against  the  inno- 
cent purchaser  from  the  thief,  the  original  owner  still  has  the 
'*'  title "  to  his  timber,  but  by  virtue  of  what  does  he  now  have 
*' title  ^  to  the  thief  s  labor?  The  estoppeL  so  to  call  it,  being 
created  by  fraud  or  wrong,  exists  only  against  the  one  guilty  of  that 
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fraud  or  wrong,  which  the  purchaser  is  not^  and  while  it  is  efleot- 

ual  against  the  wrong-doer,  the  reason  of  it  does  not  exist  as  against 

the  innocent  man,  as  to  whom  it  therefore  fails.  As  Judge  Coolbt 

says,  it  does  not  comport  with  notions  of  justice  and  equity,  that 

against  those  who  have  done  no  wrong,  these  owners  should  recoYer 

three  times  the  value  of  what  they  have  lost.     They  hare  nerer 

^pent  one  cent  of  money,  nor  one  hour  of  labor,  in  changing  this 

timber  worth  one  dollar,  into  cord  wood  worth  three.    All  this  was 

done  by  some  one  else,  and  why  should  the  owners  recover  for  it? 

If  they  are  compensated  for  what  they  have  lost,  and  all  they  hare 

lost,  they  are  certainly  fully  paid.     Woolsey  v.  Seetey,  Wright^  360. 

And  this  is  all  they  should  be  allowed  to  recover. 

For  this  error  in  the  charge  on  the  subject  of  damages,  the  jadg* 

ment  is  reversed. 

Judgment  r$vermd. 
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1 

(US  Mass.  10.) 

Sale — implied  vKirranijf, 

On  a  sale  of  penonal  property,  where  the  purchaaer  liiBpecta  for  himaelf  the 
■pedflc  goods  sold,  and  there  is  no  express  warranty,  and  the  seller  is  guilty 
of  no  fraad,  and  is  not  himself  the  mannfaetarer  of  the  goods  sold,  the 
doctrine  of  eeneat  emptor  applies,  although  the  seller  may  suppose  that  the 
goods  are  bought  for  the  purpose  to  which  the  purchaser  applies  them. 
{See  naU,  p.  641.) 

ACTION  on  un  account  for  leather  sold  and  delivered.  Answer, 
breach  of  warranty  that  the  leather  was  good  and  fit  for  bootls 
and  shoes.  The  evidence  showed  that  the  plainti£Fs  were  dealers  in 
leather  in  Boston^  and  that  the  defendants  were  manufacturers  of 
boots  and  shoes  in  Milford  ;  that  the  leather  was  sold  at  the  store 
of  the  plaintiffs  ;  that  the  defendants  had  full  opportunity  at  the 
time  of  purchase  to  examine  the  whole  quantity  purchased,  and  did 
eiamine  two  rolls  out  of  the  twenty  sold  ;  and  that  the  rolls  ex- 
amined were  equal  in  quality  to  that  of  the  bulk ;  that  the  leather 
Was  bought  by  the  defendants  to  be  manufactured  into  boots  and 
shoes ;  that  the  plaintiffs,  when  the  sale  was  made,  supposed  that 
Bach  was  the  purpose  for  which  it  was  bought,  but  nothing  wato 
iud  at  the  sale  about  this  purpose,  although  the  defendant  asked 
^  the  leather  would  crimp ;  and  that  the  leather  appealed  to  bb 
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goody  and  both  parties  believed  it  to  be  suitable  for  the  purpose 
above  stated  ;  that  the  leather  was  rotten  and  unfit  to  be  made  int» 
boots  and  shoes. 

Defendants^  pro  m. 

\  0.  Sliepard,  for  plaintiffs. 


GoLTy  J.  The  judge  before  whom  this  case  wa8  tried  found  as  a 
fact  that  there  was  no  express  warranty  by  the  phiintiffs  of  the 
quality  of  the  leather  sold  to  the  defendants ;  and  ruled,  as  matter 
of  law,  that,  on  the  evidence  stated  m  the  bill  of  exceptions,  there 
could  ))e  no  implied  warranty  binding  upon  the  plaintifb. 

There  was  nothing  at  the  time  of  the  sale  said  by  either  party  of 
the  purpose  for  which  the  leather  was  bought ;  and  the  evidence 
that  the  defendants  were  manufacturers  of  boots  and  shoes,  and  at 
the  time  of  the  sale  asked  the  plaintilBFs  if  the  leather  would  crimp, 
is  not  suflScient  to  prove  an  implied  warranty  on  the  part  of  the 
plaintiffs,  that  the  leather  was  suitable  for  the  purpose  of  being 
manufactured  into  boots  and  shoes,  even  if  the  plaintiffs  supposed 
it  was  bought  for  that  purpose. 

It  is  said  that  when  a  manufacturer  or  dealer  contracts  to  snpplf 
an  article  which  he  manufactures,  or  in  which  he  deals,  to  be  ^>- 
plied  to  a  particular  purpose,  so  that  the  buyer  necessarily  tnuts 
to  the  judgment  or  skill  of  the  manufacturer  or  dealer,  there  is,  in 
that  case,  an  implied  warranty  that  the  article  is  reasonably  fit  for 
the  purpose  to  which  it  is  to  be  applied.  French  v.  Vmtngy  lOi 
Mass.  132,  135;  8.  c,  3  Am.  Rep.  440;  Jones  y.  Just,  L.  B.,  3  Q.  B. 
/197.  But  where  the  purchaser  inspects  for  himself  the  specific 
.  goods  sold,  and  there  is  no  express  warranty,  and  the  seller  is 
guilty  of  no  fraud,  and  is  not  himself  >the  manufacturer  of  the 
goods  sold,  the  doctrine  of  caveai  efnptor  applies.  Barnard  v.  Kd- 
logg^  10  Wall.  383;  Cunningham  y.  HaU^  4  Allen,  268;  Dounet^. 
Dow,  64  N.  Y.  411; 

The  case  at  bar  is  an  action  upon  an  executed  sale  by  one  dealer 
to  anotherof  a  specific  quantity  of  leather,  which  the  seller  did 
not  manufacture,.and  as  to  the  quality  of  which  he  had  no  supenor 
information.  The*  parties  stood  on  an  equal  footing ;  the  buyer  had 
full  opportunity  to  examine  the  goods  in  the  store  of  the  plaintib 
and  did,  in  fact,  examine  two  rolls,  which  were  fair  samples  of  the 
lot    There  was  no  fraud  practiced.    The  leather  appeared  to  be 
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good,  and  both  parties  believed  it  to  be  good  and  suitable  for  the 
purpose  of  being  manufactured  into  boots  and  shoes.  It  is  plain 
that  the  buyer  inspected  and  selected  the  leather  himself,  without 
relying  on  the  skill  and  judgment  of  the  seller.  The  particular 
use  which  was  to  be  made  of  it  was  not  made  known  by  the  buyer 
at  the  time  of  the  sale,  in  such  a  way  as  to  indicate  a  purpose  to 
pat  upon  the  seller  the  responsibility  of  furnishing  an  article  rea^ 
sonably  fit  for  the  purpoto  to  which  it  was  to  be  applied.  The  de- 
fect complained  of  was  a  latent  defect  Howard  v.  Emerson,  110 
Mass.  329;  s.  c,  14  Am.  Rep.  608;  Deming  v.  Foster,  42  N.H.  165. 
The  defendants  o£Fcred  to  prove  a  usage  of  the  trade,  which  gives 
the  buyer  a  right  to  revoke  the  contract  where  leather  which  ap- 
pears to  be  good  is  sold  as  good,  but  turns  out  to  be  rotten  and 
nearly  worthless.  But  this  defense  is  not  open  under  the  answer 
in  this  case.  Jhe  answer  does  not  allege  that  the  sale  had  been 
revoked  by  the  defendants.  It  is  unnecessary  to  consider  whether 
the  usage  offered  to  be  proved  is  a  valid  usage. 

Exceptions  overruled. 

Varm  mt  tbv  Rbpobtbb.  —  In  Ctent  ▼.  Jdneir,  Virginia  Supreme  Court  of  Appeals,  No- 
vonber,  1879, 21  A.  L.  J.  Ill,  the  principle  of  this  case  is  recognized.  The  court  say :  **  One 
of  the  most  recent  and  best  considered  decisions  on  this  subject  is  that  of  JoneB  ▼.  Jtiaf , 
L.  R. ,  S  Q.  B.  197  ;  87  L.  J.  Q.  B.  899.  Mbllor,  J.,  in  delivering  the  Judgment,  reviewed 
the  decisions  with  great  clearness  and  ability .  Among  other  things,  he  said ,  where  a  maa- 
afacturer  or  a  dealer  contracts  to  supply  an  article  which  he  manufactures  or  produces,  or 
In  which  he  deals,  to  be  applied  to  a  particular  purpose,  ao  that  the  buyer  necessarily 
tmsts  to  the  Judgment  or  skill  of  the  manufacturer  or  dealer,  there  is  in  that  case  an  im* 
plied  term  of  warranty  that  it  shall  be  reasonably  lit  for  the  purpose  to  which  it  Is  to  be 
applied.  In  such  case  the  buyer  trusts  to  the  manufacturer  or  dealer,  and  relies  upon  his 
Judgment  and  not  upon  his  own.  See  Benjamin  on  Sales,  $  655,  and  numerous  cases  dted 
in  notes. 

These  principles  are  decisive  of  the  case  in  hand.  The  transaction  was  not  a  sale  of  aa 
existing  chattel  aetected  by  the  plaintiffs,  but  an  executory  contract  to  manufacture  and 
ddlver  from  time  to  time,  as  they  mi^t  be  needed,  a  number  of  tobacco  boxes  for  a  par- 
tienlar  purpose,  known  to  the  defendant.  The  defendant,  in  undertaking  to  furnish  the 
baxv*s.  Impliedly  agreed  that  they  should  be  reasonably  fit  for  that  purpose.  Had  the 
|j*i«tMTi«  gone  to  the  defendant's  factory  and  themselves  selected  certain  boxes  such  as 
they  believed  would  answer  their  purpose,  it  is  very  clear  the  defendant  would  not  be 
Hable,  however  worthless  the  boxes  might  be,  because  the  plaintlflli  in  that  case  must  have 
rdled  on  their  own  skill  and  Judgment  exclusively.  But  the  plaintiffs  made  no  selection ; 
they  left  that  to  the  defendant;  they  relied  upon  his  skill  and  Judgment  as  a  manufao- 
tnrer  to  furnish  an  article  suited  to  the  business  in  which  they  were  engaged. 

'*  If,**  said  Tdtdall,  C  J.,  in  Brown  v.  Edoinatntiy  "the  purchaser  relies  upon  thejudg- 
ment  of  the  seOer,  and  informs  him  of  the  use  to  which  the  article  is  to  be  applied,  the 
tmnsactioii  carries  with  it  an  implied  warranty  that  the  thing  furnished  shall  be  lit  and. 
proper  for  the  purpose  for  which  it  was  designed .  ** 

See,  also,  BroQO  v.  lforrflI«  49  Vt.  45;  s.  a,  M  Am.  Bep.  lOt,  and  note,  10ft. 
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Ifigligenee  -*  malpractice  r-  fnidrnfe  acting  a$  ocuiitt. 

The  defendant  was  a  midwife  who  attended  the  plaintilTs  mother  at  the 
plaintlflTs  birth,  and  a  diaeoae  of  the  plalntiff*B  eyes  being  called  to  her 
attention  a  few  days  after  birth,  she  Raid  it  was  not  seriooe^  that  ihe  could 
onre  it  and  had  cured  otheni  of  a  similar  aflTection,  and  told  the  plaintilTi 
mother  not  to  call  in  a  physician,  and,  having  prescribed  some  simple 
washes,  the  plaintiff  l)ecame  blind.  It  ap|)eared  that  the  disease  wss  serioni 
bat  curable,  and  that  the  remedies  applied  were  improper.  BMd,  that  in 
Uie  absence  of  evidence  that  the  care  of  the  child's  eyes  was  part  of  a  mid* 
wife's  ordinary  duties,  it  most  be  regarded  as  not  embraced  in  the  ooatnd, 
and  as  gratuitous,  and  that  no  recovery  could  be  had  for  damages. 

ACTION  of  damages  for  malpractice.  The  defendant  was  a 
midwife,  who  attended  the  plaintiff's  mother  at  the  plaintiffs 
birth,  and  a  disease  of  the  plaintiff's  eyes  being  called  to  her  atten- 
tion a  few  days  after  birth,  she  said  she  coald  cure  it  and  had  cored 
others  of  a  similar  affection,  and  told  the  plaintiff's  mother  not  to 
call  in  a  physician.  Slie  prescribed  some  simple  washes  for  the 
child,  and  the  child  became  blind.  It  was  shown  that  the  disease 
was  serious  bat  curable,  and  that  the  remedies  applied  wece  im- 
proper. The  other  facts  appear  in  the  opinion.  Verdict  for 
defendant. 

M.  H.  Staettf  for  plaintiff.  L  The  fact  that  the  defendant 
assumed  to  be  competent  to  treat  the  disease,  and  did  treat  it  in  ao 
ignorant  or  negligent  manner,  renders  her  liable.  Ptppin  t.^qk 
pard,  11  Price,  400;  Rez  v.  Spiller,  5  C.  &  P.  333;  Ruddock  t. 
Lowe,  4  P.  &  P.  619;  Jones  v.  Fay,  id.  625;  Seare  v.  PrerUicBj  8 
East,  348;  Slater  v.  Baker,  2  Wils.  369;  Long  v.  Morrisony  14  Ind. 
595;  Carpenter  t.  Blake,  60  Barb.  488.  2.  If  material  the  qnestioB 
should  have  been  left  to  the  jury  whether  the  care  of  the  child's 
eyes  was  not  within  the  original  contract  entered  into  with  th» 
defendant,  and  if  not,  whether  there  was  not  an  implied  contract 
by  which  the  defendant  would  have  been  entitled  to  pay  for  tte 
services  performed  in  relation  to  the  eyes.  But  even  if  the  service 
was  gratuitously  rendered,  the  duty  to  exercise  reasonable  care  and 
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skill  still  existed^  and  the  only  qaestion  wojild  be  as  to  the 
of  cure  and  skill.  Cogffs  v,  Ber7MrdyiTA.Bajmi,,909^  ShielU  ti 
BleuAiurne,  1  H.  Bl.  168;  WtlsoH  v.  firatt,  11  M.  &  W.  113;  Ottt 
V.  Middleion,  105  Mass.  477;  Jenkins  y.  Bacdn,  111  id.  a73. 

■    '.:.-■,        ■      '■■  . '   r/ 

IF.  OasionekiidJ.  W.  O'^mii,  foir  defendant.  /    r 

Colt,  J.  This  action  proceeds  upon  the  ground  that  the  defend* 
ant  failed  to  discharge  a  legal  duty  which  she  owed  the  plaintiff; 
resulting  in  themjury  complained  of.  The  question  is  whether 
the  evidence  relied  on  by  the  plaintiff  would  justify  a  verdict  in 
fayor  of  the  child,  and  in  the  opinion  of  a  majority  of  the  court  it 
would  not. 

It  appears  that  the  defendant  was  originally' employed  only  as  a 
midwife.  The  parents  had  employed  her  twice  before  in  that 
capacity.  There  was  no  competent  evidence  that  the  treatment  of 
diseases  of  the  eyes  which  might  be  developed  in  the  child  was 
embraced  in  the  duties  which  the  defendant  undertook  as  mid- 
wife: and  there  was  no  evidence  that  the  defendant  was  unskillful 
or  negligent  in  the  performance  of  any  of  the  duties  with  which 
she  was  properly  chargeable  in  that  capacity. 

But  it  IS  insisted  that  independently  of  the  employment  as  mid- 
wife the  jury  upon  this  evidence  might  properly  find  that  the 
defendant,  professing  to  have  superior  skill  and  experience,  held 
herself  out  as  competent  to  cure  this  particular  disease,  and  there- 
upon was  permitted  by  the  mother  to  assume  the  treatment  of  iL 
The  evidence  on  which  it  is  sought  to  charge  the  defendant  with 
this  additional  duty  is  found  in  the  testimony  of  the  mother,  and 
that  testimony  must  be  construed  with  reference  to  the  character 
and  relation  of  the  parties  and  the  admitted  facts  m  the  case.  The 
services  of  the  defendant  m  respect  to  the  cure  of  this  disease  were 
wholly  gratuitous;  they  were  performed  as  acts  of  benevolence 
only.  The  defendant  was  a  midwife;  the  jury  would  not  be  jastir 
fied  in  finding  that  she  claimed  to  possess,  or  might  reasonably  be 
expected  from  her  calling  to  have,  the  peculiar  knowledge,  skill  and 
experience  of  an  expert  in  such  matters.  The  representations  of 
the  defendant,  that  she  could  cure  the  child  with  simple  remedies 
and  washes,  that  she  had  cured  other  children  in  the  same  way 
who  were  similarly  afllicted,  and  that  there  was  no  need  of  a  doctor, 
were  but  the  expression  of  an  opinion  as  to  the  efficacy  of  her  rcme- 
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4ie8y  and  did  not  imply  that  she  undertook  to  use  that  higher  dciD 
of  the  medical  profession  which  is  required  in  the  treatment  of  the 
more  complicated  and  delicate  organs.  The  question  was  whether 
she  had  discharged  the  duty  which  she  assumed  with  that  skiD 
which  she  professed  to  have^  and  with  that  diligence  which  might 
reasonably  have  been  expected  of  her.  Upon  that  question,  the 
fact  that  the  service  was  rendered  without  compensation  must  have 
an  important,  if  not  decisive,  bearing.  It  is  often  said  that  a  gra- 
tuitous agent  is  liable  for  gross  negligence  only;  but  withoat 
regard  to  degrees  of  negligence,  it  is  plain  that  the  duty  imposed 
upon  such  an  agent  is  less  stringent  than  when  the  service  under- 
taken  is  founded  upon  a  consideration  paid.  Under  the  rale 
requiring  ordinary  care  as  applied  to  this  case,  we  see  no  evidence 
of  neglect  in  any  degree.  A  physician  must  apply  the  skill  and 
learning  which  belong  to  his  profession;  but  a  person  who,  withoot 
special  qualifications,  volunteers  to  attend  the  sick,  can  at  most  be 
only  required  to  exercise  the  skill  and  diligence  usually  bestowed 
by  persons  of  like  qualifications  under  like  circumstances.  To  hold 
otherwise  would  be  to  charge  responsibility  in  damages  upon  all 
who  make  mistakes  in  the  performance  of  kindly  oflSces  for  the 
sick.  Otll  V.  Middleton,  105  Mass.  477,  479;  s.  c,  7  Am.  Rep.  548; 
Leighton  v.  Sargenty  11  Fost  119;  Slmonds  v.  Henry,  39  Me.  155; 
Lanphier  v.  Phipos^  8  C.  A  P.  476;  Hancke  v.  Hoopefy  7  id.  81. 

The  defendant  was  attentive  and  diligent  in  her  treatment  of  the 
child,  and  in  the  use  of  the  remedies  she  proposed.  There  was  evi- 
dence, it  is  true,  from  regular  physicians,  that  if  other  and  m<»e 
powerful  remedies  had  been  seasonably  applied  they  would  prob- 
ably have  effected  a  cure;  but  these  were  remedies  known  to  the 
medical  profession,  of  which  the  defendant  neither  had  nor  pre* 
fessed  to  have  knowledge.  It  was  not  a  case  where  the  defendaDt^ 
as  in  the  cases  cited  by  the  plaintiff,  assumed  to  act  as  a  regabi 
surgeon  or  a  regular  practitioner.  Ruddoek  v.  Latoe,  4  F.  &  F.  519; 
Jimei  V.  Fay,  id.  525. 

[Omitting  a  question  of  evidenoe. 
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0»  Maw.  M.) 
Meuier  and  $ervant — negliffenoe  —  contractor, 

The  defendant's  hone  kicked  a  loose  shoe  through  the  plaintiff's  window-glan. 
The  horee  wme  being  driven  bj  a  person  paid  by  the  defendant,  and  bj  the 
latter  let  with  a  wagon  bj  the  daj  to  a  city  in  the  work  of  paving  streets. 
It  was  under  the  sole  management  of  that  person  whose  dnty  it  was  to  keep 
it  properly  shod.  BM,  that  the  driver  was  at  the  time  the  servant  of  the 
defendant,  and  the  defendant  was  liable  for  the  injary, 

ACTION  for  damages.  The  plaintiff  was  in  the  occapancy  of  a 
store  on  Bromfield  street  in  Boston;  a  large  plate-glass  window 
of  the  store  was  broken  by  the  defendant's  horse  kicking  a  loose 
shoe  through  it  after  he  had  been  violently  struck  twice  by  the 
driver;  the  city  was  then  repaying  that  street;  the  defendant  owned 
the  horse  and  wagon  which  he  kept  and  let,  furnishing  a  driver  by 
the  day  at  the  time  of  the  injury,  to  the  city,  and  thus  were  then 
under  the  exclusive  direction  and  control  of  the  city  as  to  the  per- 
formance of  the  work  of  paving;  the  driver  of  the  horse  was  paid 
by  the  defendant  by  the  week ;  the  driver  had  the  entire  manage- 
ment and  care  of  the  horse,  and  it  was  his  business  to  see  that  he 
was  properly  shod,  and  to  get  him  shod  if  he  needed  it.  The  plaint- 
iff had  judgment. 

(7.  P.  BindSf  for  defendant 

F,  Ih  Hayes,  for  plaintiff,  was  not  called  upon. 

By  the  Court.  The  driver,  employed  and  paid  by  the  defend- 
ant, and  who  had  the  entire  management  of  the  horses  as  to  the 
manner  of  driving  them,  and  whose  duty  it  was  to  see  that  they 
were  properly  shod,  was  the  servant  of  the  defendant  in  so  driving 
the  horses  and  having  them  shod;  and  for  injuries  to  third  persons 
by  his  negligence  in  these  respects,  the  defendant  was  responsible. 
Whether  the  damage  to  the  plaintiff's  property  was  caused  by  such 
n^ligenoe,  or  by  mere  accident,  was  a  question  for  the  jury,  and 
i^pean  to  have  been  submitted  to  them*  without  objection. 

ExcepHofM  overruled. 
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OlLMASr  T.  OlLHAJT. 

Judf^merU  — fm'eign  —  toUaUral  impeackmmU  ^. 

A  JndgmeDt  of  another  State,  when  eaed  upon  here,  may  be  impeadMd  m^ 
withstanding  its  recitals,  by  showing  that  there  was  no  serTioe  of  piocMi 

'nbr  authority  for  the  appearanoe  of  the  attorney.* 

ii    . 

ACTION  on  a  jadgment  recovered  in  Maine.  The  jadgmeDi 
'  was  recoveredy  as  the  record  showed,  withont  personal  serrioSp 
upon  the  appearance  of  an  attorney  for  the  defendant,  which  was 
aliterward  withdrawn,  and  the  defendant  was  defaulted.  It  was 
pipyed  that  this  appearance  was  unanthorised,  and  the  dslend- 
ant  had  judgment  below. 

'  &  C.  Maine  &  «/,  (7.  CarpenUTy  for  plaintifh. 
R.  D.  Smith  d  Jf.  M.  Weston^  for  defendant 


{• 


Oray,  G.  J.  It  has  been  often  decided  by  this  court  that  the 
rebord  of  a  jadgment  of  a  court  of  another  State  is  entitled  to  fafl 
faith  and  credit  in  this  Commonwealth,  under  article  4,  section  1  of 
the  Con&ititution  of  the  United  States  only  when  the  court  had  juris* 
didtion  of  the  cause  and  of  the  parties;  and  that  the  defendant, 
when  sued  upon  the  judgment  here,  may  plead  and  prove,  notwith* 
standing  any  recitals  in  the  record  thereof,  that  he  was  not  duly 
served  with  process,  and  did  not  authorize  an  attorney  to  appeir 
for  him  in  the  action  in  ;which  the  judgment  was  rendered.  Gfao- 
»on  V.  Doddy  4  Metd'  333;  Phelps  v.  Brewer ^  9  Cush.  390;  Carlh 
torif  r.  Bickfard,  13  Gray,  591;  McDermott  v.  Clary ^  107  Ma8B.50L 
It  is  only  in  the  case  of  a  domestic  judgment  that  the  defendant  is 
put  to  his  writ  of  error.  Bodurtha  v.  Chodrxch^  3  Cray,  508;  Pin- 
neran  v.  Leonard,  7  Allen,  54;  Hendrtch  v.  Whvttemarey  105  Mssb. 
23^28;  Brainard  v.  Fowler,  119  id.  262,  265. 

The  same  view  of  the  effect  of  a  judgment  of  a  court  of  one 
S^te.  when  sued  on  in  another,  has  been  aflSrmed,  upon  foil 
oopsideration,  by  the  Supreme  Court  of  the  United  States,  in  t«o 

•SeefWvMfmv.oWorif  K70N.  T.  8B8), 26  Am.  Bep.  68S;  JtfdaMi  v.Oray  OSKai. 
\  468),  87  Am.  Rep.  140. 
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recent  decisions^  in  one  of  which  the  court  said  that  ''  the  party 
assailing  the  judgment  should  have  shown  that  the  counsel  who 
appeared  was  not  employed  by  the  defendant/'  and  in  the  other, 
that  "in  tiie  case  of  non-residents,  like  that  under  consideration, 
personal  service  cannot  be  dispensed  with,  unless  the  defendant 
Tolantarily  appears,"  Tliompaon  v.  Whitmany  18  WalL  457,  464; 
Enowles  v.  Oas-Ught  d  Coke  Co.y  19  id.  58,  62. 

The  attachment  and  levy  of  execution  upon  the  defendant's  prop- 
erty in  the  State  of  Maine  did  not  make  the  judgment  binding  upon 
him  personally.     Woodward  t.   Tremere,   6  Pick.  354 ;  Boyd  t. 

UrjuAart,  1  Spmgue,  423. 

Exceptions  overruled,  with  double  costs. 


Commonwealth  y.  Bichardsom. 

(USMaM   34.) 
OHminal  law — polygamy — indietmeiU, 

Atk  Indletmeiit  for  ](K>l7g«my  contained  the  usual  allegations  of  the  second 
marriage  during  the  life-time  of  the  former  wife,  hut  the  proof  showed  that 
the  first  wif^  was  divorced  from  the  defendant  at  the  time  of  the  second 
marriage^  The  statute  pronounced  a  second  marriage  under  Buch  drcum- 
stances  polygamy.  But  as  the  crime  may  he  committed  in  divers  ways,  it 
was  hM  that  the  indictment  must  specify  the  manner  of  commission,  and 
iliis  indictment  was  therefore  had. 

Whether  without  the  statute  the  offiBuse  would  have  been  polygamy,  qttery. 

CONVIGTIOI!^  of  polygamy.  The  indictment  was  in  the  usual 
.  form,  alleging  a  former  {oarriage  with  Almira  F.  Belchen 
The  proof,  showed  that  the  first  wife  procured  a  divorce  from  the 
defendant  before  his  second  marriage.  The  opinion  states  other 
fMts. 

A.  De  Wolff  for  defendant 

C.  R.  Train,  attorney-general,  for  the  Commonwealth. 

Lord,  J.  The  status  of  a  party,  whose  contract  of  marriage  has 
been  judicially  dissolved  for  his  fault,  has  not,  in  this  Oommon- 
wealth,  been  precisely  defined.    In   Commonwealth  v.  Putnam,  1 
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Pick.  136,  Mr.  Justice  Wildb  says:  *'  By  the  divorce,  the  firat 
marriage  was  dissolved,  and  but  for  the  second  section  of  the  act 
of  1784,  ch.  40,  the  second  marriage  would  have  been  lawfal  by  our 
laws;"  and  adds:  '^Notwithstanding  the  restraints  imposed  oo 
the  husband,  he  being  the  guilty  cause  of  the  divorce,  the  diasola- 
tion  of  the  marriage  contract  was  total,  and  not  partial."  In 
West  Cambridge  v.  L^ingion,  1  Pick.  506,  Chief  Justice  Parkeb, 
in  giving  the  opinion  of  the  court,  speaks  of  such  party  as  ^  not 
being  in  a  legal  sense  a  married  man,  and  perhaps  not  to  be  con- 
sidered as  having  a  former  wife  living,  the  decree  of  divorce  having 
terminated  the  relation  of  husband  and  wife."  We  do  not  deem  it 
necessary  in  this  case  to  determine  whether  any  or  what  marital 
duties  or  obligations  remain  upon  such  person. 

By  the  Oen.  Stats,  ch.  165,  §  4,  it  is  enacted  that  **  whoever,  having 
a  former  husband  or  wife  living,  marries  another  person,  or  con- 
tinues to  cohabit  with  such  second  husband  or  wife  in  this  State, 
shall  (except  in  cases  mentioned  in  the  following  section)  be 
deemed  guilty  of  polygamy."  The  following  section  is  in  these 
words  :  '^  The  provision  of  the  preceding  section  shall  not  extend 
to  any  person  whose  husband  or  wife  has  been  continually  remain- 
ing beyond  sea,  or  has  voluntarily  withdrawn  from  the  other,  and 
remained  absent  for  the  space  of  seven  years  together,  the  party 
marrying  again  not  knowing  the  other  to  be  living  within  that 
time,  nor  to  any  person  legally  divorced  from  the  bonds  of  matri- 
mony, and  not  the  guilty  cause  of  such  divorce."  This  statate  is 
substantially  the  same  as  the  statute  of  1784,  ch.  40  ;  and  from  that 
time,  and  for  a  period  long  before,  to  the  present,  has  been  in  snb- 
stance  the  law  of  the  Province  and  the  Commonwealth.  The  same 
provisions  were  incorporated  into  the  Rev.  Stats.,  ch.  130. 

In  OommonioeaUh  v.  Putnam j  ubUsupra^  the  guilty  party  in  the 
divorce  suit  married  again  in  another  State,  and  was  iadioted  for 
the  crime  of  adultery  in  this  State.  In  Oommonweatth  r.  Huni,  4 
Cnsh.  49,  the  guilty  party  married  again,  also  in  another  State,  and 
the  indictment  charged  her  with  lewd  and  lascivious  cohabitatiOD 
in  this  State  with  the  party  to  whom  she  claimed  to  be  married. 
In  each  of  these  cases  the  court  held  that  the  offense  charged  was 
not  the  offense  committed.  In  the  former  case,  the  jury  found  a 
special  verdict  establishing  the  facts  of  the  former  marriage,  the 
divorce  for  the  defendant's  adultery,  his  second  marriage  in  Con- 
necticut and  his  cohabitation  in  this  Stato.    Lincoln,  in  behalf  of 
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the  defendant,  in  argument,  is  reported  as  saying :  '^  Johnson 
defines  adultery  *  the  act  of  violating  the  bed  of  a  married  person.' 
The  defendant  has  not  done  this.  He  has  not  violated  any  plighted 
faith  to  his  foi*mer  wife.''  '^  The  indictment  might  as  well  have 
been  for  polygamy  as  for  adultery ; "  ^'though  in  truth  he  could 
not  be  indicted  for  either,  unless  he  were  a  married  man  at  the 
time  of  the  second  marriage."  In  declaring  the  result  at  which  the 
court  arriyed,  Mr.  Justice  Wilde  utters  the  dictum,  ^^  The  defend- 
ant should  have  been  indicted  on  the  second  section  of  the  act 
referred  to/'  which  is  substantially  the  same  as  the  Gen.  Stats.,  ch.  164, 
§§  ^9  ^'  Although  a  dictum  by  that  magistrate  is  always  entitled 
to  most  respectful  consideration,  it  is  not  to  be  regarded  as  the 
judgment  of  the  court  The  dictum  is  however  qualified  by  the 
statement,  '^The  second  marriage,  with  all  the  other  facts  con- 
atituting  the  crime  of  polygamy,  should  have  been  set  forth  in 
the  indictment,  so  that  the  defendant  might  have  been  prepared  to 
answer  and  defend  himself ;"  showing  that  that  learned  judge 
deemed  it  necessary  that  the  divorce  and  the  subsequent  marriage 
of  the  guilty  party  should  be  alleged  in  the  indictment.  1  Pick. 
139.  In  the  latter  case  Mr.  Justice  Dewet  speaks  more  cautiously, 
and  says,  '^  If  the  facts  in  this  case  afford  ground  for  any  indict- 
ment under  the  Kevised  Statutes,  ch.  130,  it  would  be  more  properly 
an  indictment  upon  the  second  section,  for  unlawfully  cohabiting 
within  the  State,  with  Davis,  as  husband  and  wife,  the  defendant 
having  a  former  husband  living,  and  not  coming  within  the  excep- 
tion of  the  third  section,  as  a  person  '  not  the  guilty  cause  of  the 
divorce ; ' "  decisively  intimating  that,  if  the  indictment  could  be 
maintained  under  that  statute,  it  must  aver  the  facts  which  bring 
the  party  within  its  terms.    4  Gush.  50. 

In  CommonweaUh  v.  Lane,  113  Mass.  458  ;  s.  c,  18  Am.  Bep. 
M9,  the  question  presented  in  this  case  did  not  arise,  and  was  not 
'considered  by  the  court ;  for  although  the  defendant  was  charged 
with  polygamy,  under  the  same  statute,  for  marrying  a  second  time 
during  the  life  of  the  former  wife,  the  defense  was  that  his  mar- 
riage was  a  legal  marriage  under  the  law  of  the  State  of  New 
Hampshire  where  it  was  consummated,  and  the  court  so  held. 

These  three  cases,  it  is  believed,  are  the  only  ones  which  have  been 

decided  in  this  Commonwealth  in  which  the  subsequent  marriage 

cf  the  guilty  divorced  party  has  been  before  the  court  upon  an 

indictment.    It  is  certain^  that  it  has  never  been  decided  by 

Vol.  XXX  —  82 


^  '    11  ASSACHtrSE'fTSi 

Gommonwealth  ▼.  Richardflon.' 

cKmrt  that  such  party-i^n  be  convicted  of  polygamy  under  the  pro- 
yisions  of  the  General'  Statutes,  ch.  165>  §  4,  or  the.  preVioat  ttai* 
ntes  of  the  Sfune  character.  Nor  do  we  deem  it  necesflary^^for  rea- 
sons hereafter  to  be  stated,  now  to  decide  that  question. 

If  that  question  could  be  presented  nakedly^  it  would  be  a  matter 
deserving  of  grave  consideration  whether  the  party  charged  could 
be  said  in  criminal  pleading  to  be  one  having  a  husband  or  wife 
living,  or  as  being  a  lawful  husband  or  wife,  but  we  are  quite  cer- 
tain that  the  facts  should  be  etatod  which  bring  the  party  within 
the  provisions  of  the  statute.  It  is  to  be  noticed  that  the  excep- 
tions in  the  statute  are  not  such  as  are  ordinarily  introduced  in 
legislation  affecting  the  act  done,  but  relate  entirely  to  the  persoOy 
and  without  these  exceptions  the  law  would  perhaps  be  coostnied 
the  same  as  with  them.  See  Commonwealth  v.  Jennings,  HI  HaiK 
47 ;  8.  c,  d3  Am.  Bep.  249.  But  two  classes  of  persons  are  referred 
to  in  the  provisos.  The  first  class  includes  '' Any  person  whoes 
husband  or  wife  has  been  continually  remaining  beyond  8ea»  or  has 
voluntarily  withdrawn  from  the  other,  and  remained  absent  for  the 
space  of  seven  years  together,  the  party  marrying  not  knowing  the 
other  to  be  living."  In  such  case  the  party  is  presumed  to  be  dead; 
and  although,  if  he  or  she  should  return,  the  marriage  might  be 
void,  it  certainly  would  be  straining  the  law  to  hold  such  one  crim- 
inally guilty  in  doing  an  act  which  he  or  she,  by  law,  might  prop* 
erly  presume  to  be  a  lawful  act  Commonwealth  v.  Thompson^  6 
Allen,  591,  and  11  id.  23.  The  other  class  includes  such  as  aie 
lawfully  divorced,  being  innocent  Under  the  law  he  or  she  is  en- 
titled to  have  the  marriage  contract  dissolved.  Certainly,  without 
any  proviso  or  exception  no  such  person,  on  marrjrrng  again,  could 
be  deemed  to  be  guilty  of  polygamy  ;  and  it  is  not  improbable  that 
the  exception  was  inserted  out  of  extreme  caution,  and  possibly 
because  the  act  of  1784  had  an  exception  of  a  similar  character.  It 
was  this  :  **  Provided,  also,  that  this  act  or  any  thing  therein  con- 
tained shall  not  extend  to  the  wife  of  any  married  man  who  shall 
willingly  absent  himself  from  his  said  wife,  by  the  space  of  seven 
years  together,  without  making  suitable  provision  for  her  support 
and  maintenance  in  the  mean  time,  if  it  shall  be  in  his  power  si 
to  do.*' 

The  statute  of  1874  was  but  a  re-enactment,  with  of  course  a  Ht 
ferent  penalty,  of  the  Province  law  of  6  W.  &  M...  1694-6,  eh.  ^ 
•gKinst  polygamy,  with  a  proviso  in  relation  to  continuous  absence  in 
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dhnost  Hhi)  identical'  language*  of  the  general  ertatates,  eh.  165, 
T^roy.ljAWs  (Stateed.)^  171.  Thestattiteof  6  W.  &M.^  ch.  5,  con- 
tatns  also  a  proviso  excepting  f rbm  its  operation  divorced  parties, 
bat  does  not  distinguish  between  the  gtiilty  and  innocent  party ; 
its  language  being,  ^'  shall  not  extend  to  any  person  or  persons/ 
that  are  or  shall  be  at  the  time  of  snch  marriage  divorced  by  any 
sentence  had,  or  hereafter  to  be  had,  as  the  law  of  the  Province  in 
tiiat  case  has  provided. '' 

'  Whether  the  gnilty  party  wonld  at  that  time  have  been  deemed 
a  divorced  party,  it  is  not  necessary  to  inquire.    Four  years  later, 
by  Stat.  10  Wm.  Ill  (1698),  ch.  19,  the  proviso  in  relation  to  time  of 
absence  was  modified,  and  it  was  enacted,  ^Hhatif  any  married 
person,  man  or  woman,  has  lately  or  shall  hereafter  go  to  sea  in  any 
ship  or  other  vessel,  bound  from  one  port  to  another,  where  the- 
passage  is  usually  made  in  three  monthsHime,  and  such  ship  or' 
other  vessel  has  not  been,  or  shall  not  be  heard  of  within  the  space' 
o!f  three  full  years  next  after  their  putting  to  sea  from  such  port, ' 
or  shall  only  be  lieard  of  undei'  such  circumstances,  as  may  rather' 
confirm  the  opinion,  comm6nly  received,  of  the  whole  company's' 
being  utterly  lost,  in  every  such  case,  thie  matter  being  laid  before 
the  governor  and  council,  and  made  to  appear,  the  man  or  woman,  ^ 
whose  relation  is  in  this  manner  parted  from  him  or  her,  may  be' 
esteemed  single   and    unmarried ;  and '  u|)on    such    declaration 
thereof,  and  license  obtained  from  that  board,  may  lawfully  marry 
again  ;  any  law,  usage,  or  custom  to  the  contrary  notwithstanding." 
1  Prov.  Laws,  353. 

Sach  being  the  history  of  the  law  and  its  condition  till  1841,  we 
feel  warranted  in  inferring  that,  at  that  time,  the  legislature  did 
not  deem  the  marriage  of  the  guilty  party  Who  had  been  divorced 
to  be  polygamy ;  for  in  that  year  was  enacted  the  following  statute: 
"Whenever  a  divorce  from  the  bond  of  matrimony  shall  be  decreed 
for  any  cause  allowed  by  law,  the  guilty  party  shall  be  debarred 
ffom  contracting  marriage  during  the  life-time  of  the  innocent 
party ;  and  if  the  guilty  party  should  contract  such  marriage, 
the  same  shall  be  void,  and  such  party  shall  be  adjudged  guilty  of 
polygamy/^  Stat  1841,  ch.  83^  This  is  substantially  re-enacted  ii^ 
the  Oen.  Stats.,  ch.  107,  §25. 

This  kind  of  legislation  has  many  precedents.  Any  person  who 
embezzles  property  is  deemed  by  the  statute  to  have  committed 
the  crime  of  larceny ;  it  is  not  sufiBcient,  howefver,  in  an  indict- 
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meut  for  such  offense,  simply  to  charge  stealing  in  the  iisiial 
manner,  but  the  facts  which  constitute  the  embezzlement  must  be 
«et  out,  with  the  averment  of  the  legal  conclusion  that  thereby 
and  by  force  of  the  statute  the  party  charged  has  committed  the 
crime  of  larceny. 

If  however  we  assume  that,  prior  to  the  Stat  of  1841,  a  divorced 
party,  being  the  guilty  cause  of  the  divorce,  might  be  guilty  of 
polygamy  by  marrying  again  during  the  life  of  his  former  wife, 
«till  the  result  must  be  the  same,  in  this  case,  as  if  no  such  oSeDse 
•could,  prior  to  that  statute,  be  committed  ;  for  it  is  quite  clear  that 
nnder  the  existing  statutes,  the  crime  of  polygamy  may  be  com- 
mitted by  persons  under  entirely  diverse  circumstances,  and  by  the 
familiar  rules  of  pleading,  a  party  charged  with  an  offense  is 
•entitled  to  a  statement  in  the  indictment  of  the  facts  which  con- 
«titute  the  offense ;  and,  if  an  offense  may  be  committed  in  either 
of  various  modes,  the  party  charged  is  entitled  to  have  that  mode 
stated  in  the  indictment  which  is  proved  at  the  trial ;  and  when 
one  mode  is  stated  and  proof  of  the  commission  of  the  offense  by  a 
different  mode  is  offered,  such  evidence  is  incompetent  by  reason  of 
variance.  It  is  clear,  therefore,  that  whether  we  decide  that  the 
offense  of  polygamy  might  have  been  committed  by  the  goiltf 
divorced  party  or  not,  the  result  must  be  the  same ;  for  the  facto 
proved  would  show  either  that  no  crime  was  committed,  or  if  com* 
mitted,  there  was  a  variance  between  the  allegata  and  the  probaUk 

New  trial  ordtnd. 
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(126  Mass.  46.) 

Oriminal  law  —  obtcene  pieturei — "  naked,*' 

An  indictment  for  printing  and  pabUshing  obaoene  pictares  of  naked  giiifli 
not  eoBtained  by  proof  of  printing  and  publisliing  obeoene  pletane  of  ffiA 
naked  only  above  the  waist. 

CONVICTION  of  printing  and  publishing  obacene  pioinreBcl 
naked  girls.    The  opinion  states  the  facts. 

Jf.  Reed  d  H,  A.  Dubuque^  for  defendant 

O.  R.  Train,  attorney-general,  for  the  Oommon wealth. 
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MOBTON,  J.  The  defendant  is  indicted  under  the  Stat  of  18G2,  ch. 
168,  §  1,  which  provides  that  ^*  whoever  imports,  prints,  publishes,, 
sells,  or  distributes  any  book,  pamphlet,  ballad,  printed  paper,  or 
other  thing  containing  obscene,  indecent  or  impure  language,  or 
any  obscene,  indecent  or  impure  prints,  pictures,  figures,  or  descrip-- 
tions,  manifestly  tending  to  the  corruption  of  the  morals  of. youth  ;: 
or  introduces  into  any  family,  school  or  place  of  education ;  or 
^uys,  procures,  receives,  or  has  in  his  possession  any  such  book, 
pamphlet,  ballad,  printed  paper,  or  other  thing,  either  for  the  pur- 
pose  of  sale,  exhibition,  loan  or  circulation,  or  with  intent  to  intro- 
dnoe  the  same  into  any  family,  school  or  place  of  education,  shall, 
be  punished  "  by  imprisonment  in  the  State  prison,  or  by  fine  and 
imprisonment  in  the  jail. 

It  is  clear  that  this  indictment  is  founded  on  the  first  clause  of 
the  statute.  This  clause  prohibits  the  importation,  printing,  pub» 
lishing,  selling,  or  distributing  ^'any  book,  pamphlet,  ballad,, 
printed  paper,  or  other  thing,''  containing  obscene,  indecent  or  im- 
pure language,  or  containing  any  obscene,  indecent  or  impure 
prints,  pictures,  figures  or  descriptions,  manifestly  tending  to  the^ 
cormption  of  the  morals  of  youth.  The  second  and  fourth  sec- 
tions, providing  for  issuing  search-warrants  for  **  any  obscene,  in-^ 
decent  or  impure  books,  pamphlets,  ballads,  printed  papers  or  other 
things,"  tend  strongly  to  show  that  such  is  the  true  construction 
of  the  first  section.  An  indictment  under  this  clause  should  aver 
that  the  defendant  imported,  printed,  published,  sold,  or  distrib-^ 
uted  a  book,  pamphlet,  ballad,  printed  paper  or  other  thing,  describ- 
ing it,  containing  obscene  or  indecent  language,  or  obscene  or 
indecent  prints,  pictures,  figures  or  descriptions,  describing  them, 
or  giving  an  excuse  for  not  particularly  describing  them.  CVwt- 
monweaUh  v.  HolmeSy  17  Mass.  336  ;  *^  Commonwealth  v.  Tarbox^  1 
Gush.  66.  The  general  words  '^or  other  thing ''  must  be  construed 
to  mean  *^  or  other  thing  of  like  kind."  The  maxim  noscitur  a  sociu 
applies. 

The  indictment  in  this  case  avers  that  the  defendant  ^^  unlawfully 
and  scandalously  did  print  and  publish  certain  obscene  pictures, 
figures,  and  descriptions,  to  wit,  pictures,  figures  and  descriptions 
of  naked  girls,  manifestly  tending  to  the  corruption  of  the  morals 
of  youth."  It  is  not  necessary  to  decide  whether  this  indictment 
can  be  held  to  be  sufficient  under  the  statute.  If  it  can  be,  there 
was  a  fatal  variance  between  the  allegation  and  the  proof.    The 
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ooort  admitted  evidenoe  that  the  defendant  took  photognphio 
pictures  of  two  young  girls  naked  down  to  the  waist;  and  in* 
.fitructed  the  jury,  that  if  they  found  such  pictures  to  be  obscene 
and  indecent,  and  to  haye  been  delivered  to  the  girls,  they  shonld 
conYict  the  defendant 

This  was  erroneous.  The  allegation  that  the  defendant  printed 
and  published  pictures  and  figures  of  naked  girls  is  not  met  by 
proof  that  he  printed  and  published  pictures  and  figures  of  girlSi 
for  the  greater  part  clothed.  The  goyemment,  haying  described 
the  pictures,  is  bound  by  the  description,  and  the  defendant  could 
not  be  conyicted  upon  proof  that  he  printed  and  published  pictures 
substantially  different  from  the  description,  though  the  jury  might 
find  such  pictures  to  be  obscene. 

Bxcepiians  n$stainmL 


BuBOBss  y.  Equitablb  Mabhstr  Iksttrakck  Oa 

<!»  Mus.  ID.) 
Imuranee  —  nuirine  —  deviaUon^ 


A  policj  of  insaranoe  wis  lasaed  on  a  ood-fishing  Tessel,  for  the  ToyifB  tnmk 
Pljmouthto  the  Banks  ood-fishing.  and  back.  After  arrlvinic  at  the  Baolo^ 
the  vessel  got  oat  of  bait  and  pat  in  to  St.  Peter^s,  the  nearest  praeticabls 
port  for  a  supply.  J9Utf,  in  the  absence  of  proof  of  usage,  a  fatal  deviatloa. 


ACTION  on  a  policy  of  marine  insurance  on  a  fishing  y< 
The  answer  was  a  deviation  in  putting  into  a  port  not  named, 
for  bait  The  opinion  states  the  other  facts.  The  plaintiff  had  a 
yerdict  subject  to  the  opinion  of  this  court. 

J.  C.  Dodge,  for  defendant. 

J.Laihrop  and  A.  Mason,  for  plaintiff.  The  true  rule  is  simply 
that  without  regard  to  the  question  of  benefit  to  the  insurer,  a 
departure  from  the  course  of  the  yoyage  from  '^  necessity  or  joft 
cause,"  is  not  a  deviation.  Weskett  on  Ins.  (ed.  1781)  168;  Hillir 
on  Ins.  405;  Park  on  Ins.  (8th  ed.)  619,647;  2  Amouldon  Ins.  464; 
Marsh  on  Ins.  (5th  ed.)  157;  3  Kent's  Conu  316;  1  PhiLpn  Ins..  §  M7. 
The  word  **  necessity  **  means  in  commercial  law  what  is  *  retfoiH 
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ablj  fit  and  proper/' under  all  the  circumstances  of  the  case.  Someiif, 
JSugtus,4:  C.  &  P.  27e;  The  Amelie,  6  Wall.J  W;\TheIMitud»,n 
Sumner,  228^  248;  Gordon  y.  Mass.  Ins.  Col^  2  J^ick.  249;  Blusi. 
.Ropes, 9  Allen, 339, 341,  343.;  In  many  cases adeparture  from  the 
course. of  the  Tojage  has  heen  held  to  be  justifiable  where  it  wtfs 
not  in  the  least  for  the  benefit  of  the  insurer,  but  merely  for  thb 
Iwnefit  of  other  interests.  Thus  in  Dunhp  t.  Allan,  Millar  on  Ini. 
414,  a  departure  vas  held  not  to  be  a  deviation,  although  the 
pIaiBti£rs  goods  could  have  been'  carried  to  and  delivered  at  th0 
port  of  destinatidn,  and  the  departure  was  made  to  avoid  seizure  of 
the  ship  and  the  rest  of  the  cargo.  And  a  'departure  to  avoid  a 
peril  not  insured  against  is  not  a  deviation.  SooU  v.  Tliompaon,  1 N. 
R  181 ;  Oreen  v.  Elnislte,  Peake,  212;  Robinson  v.  Mar.  Ins.  Co.,  ft 
Johns.  89.  See  also  />mco/  v.  Fassmore,  1  B.  &  P.  200;  Driscol  v* 
Baml,  id.  313;  Blocker  v.  Harris,  3  Mass,  409;  Clark  v.  Untied  Ins. 
Co.,  7 id.  366;  5  Am.  Dec. 50;  Coolidge  v.  Gray,  8  id.  527;  Riggin  v. 
Paiapsco  Ins  Co.,  7  Har.  &  J.  279;  Pourvertn  v.  La.  State  Ins.  Co.^ 
4  RoK  (La.)  234 ;  Thomas  v.  Royal  Exchange  Assurance,  1  Pnce, 
195;  Perkins  v.  Augusta  Ins.  Co.,  10  Gray,  312;  The  Teutonta,  L; 
R,  4  P.  C.  171,  179. 

Endicott,  J.  By  the  terms  of  the  policy  the  vessel  was  insured 
"  at  and  from  Plymouth  to  the  Banks,  cod-fishmg,  and  at  and  thence 
back  to  Plymouth.^'  This  is  a  definite  and  distinct  description  of 
the  contemplated  voyage  between  two  fixed  termini.  The  Banks 
are  named  as  the  outward  terminus,  and  while  there  engaged  in 
eod-fishing  and  until  her  return  to  Plymouth  the  vessel  was  cov* 
ered  by  the  policy.  The  language  used  is  not  open  to  the  con- 
struction that  it  was  the  intention  of  the  parties  to  insure  her 
while  prosecuting  the  adventure  elsewhere,  or  doing  what  was  ne- 
cessary to  make  it  successful  outside  and  beyond  the  prescribed 
limits.  A  voyage  is  the  sailing  of  a  vessel  from  one  port  or  place  to 
another  port  or  place,  and  the  purpose  for  which  it  is  to  be  con* 
ducted,  whether  as  a  trading,  freighting  or  fishing  voyage,  is  often 
mentioned  in  policies  of  insurance.  But  this  designation  cannot 
vary  or  extend  the  description,  route  or  termini  of  the  voyage  as 
named  in  the  policy,  unless  some  usage  connected  with  the  particu- 
lar  trade  or  adventure  is  shown  to  exist  No  evidence  was  offered 
of  a  usage  in  sach  voyages  to  leave  the  Banks  and  go  into  port  f5r 
bait  So  far  as  the  evidence  reported  discloses  any  usage  in  that 
legard,  it  appears  that  for  some  years  it  had  been  the  practice  to 
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carry  out  a  limited  amount  of  bait^  and  to  rely  upon  obtaining  an 
additional  supply  on  the  Banks.  Such  being  the  practice  to  obtain 
bait  on  the  Banks  when  the  supply  taken  out  was  exfaansied,  a 
departure  from  the  Banks  for  that  purpose  could  not  haTO  been 
contemplated  by  the  parties  in  making  the  policy.  We  bare,  then* 
fore,  a  definite  description  of  the  voyage  in  the  policy,  and  a  usage 
that  does  not  extend  its  provisions.  The  question  decided  in  Frwii 
Y.  Oloucester  Ins.  Co.,  113  Mass.  326,  arose  upon  a  clause  in  a 
policy  prohibiting  a  fishing  vessel  from  sailing  on  a  voyage  east  of 
Cape  Sable  after  a  certain  date,  and  throws  no  light  upon  the  con- 
struction to  be  given  to  the  words  of  this  policy.  The  decision  in 
Tk€  Tarquifij  2  Lowell,  358,  turned  upon  the  construction  of  the 
shipping  articles  of  seamen,  and  not  of  a  policy  of  insurance. 

We  are,  tlierefore,  of  opinion  that  the  vessel,  by  leaving  the  Banks 
and  going  to  St  Peter's  for  bait,  departed  from  the  voyage  described 
in  the  policy,  and  the  only  question  to  be  determined  is  whether  in 
law  there  has  been  a  deviation  which  avoids  the  policy. 

It  may  be  stated  in  general  terms  that  the  assured  is  protected 
by  his  policy  while  the  vessel  pursues  the  usual  and  cnstomarj 
course  of  the  voyage,  but  any  departure  from  the  course,  or  delay 
in  prosecuting  it,  without  necessity  or  just  cause,  is  a  deviation, 
and  discharges  the  insurer,  because  another  voyage  has  been  vol- 
untarily substituted  for  that  which  was  insured.  Whether  the 
degree  or  period  of  the  risk  is  increased  is  unimportant,  as  the 
assured  has  no  right  to  substitute  a  different  risk.  Whenever, 
therefore,  there  is  a  manifest  departure  from  the  course  of  the  voy- 
age, the  assured  must  show  that  it  was  justified  by  the  necessity  of 
the  case.  Stacker  v.  Harris,  3  Mass.  409,  418;  Braner  y.  Clap,  5 
id.  1;  Coffin  v.  Newburyport  Ins.  Co.,  9  id.  436,  449;  KdM  v. 
Wigginy  13  id.  68. 

In  the  case  at  bar,  the  alleged  necessity  arose  from  aoansity  of 
bait  The  plaintiff  did  not  put  on  board,  when  the  vessel  siukd 
from  Plymouth,  enough  for  the  entire  trip.  Squid  had  been  plenty 
on  the  Banks  during  several  years  prior  to  1874,  and  the  plaintiff 
relied  upon  catching  them  there  and  using  them  for  that  pniposa 
They  happened  this  season  to  be  very  scarce,  and  after  fishing  thiet 
weeks,  and  nearly  exhausting  his  supply,  the  master  sailed  for  St 
Peter's,  over  one  hundred  miles  distant,  procured  t>ait,  and  retunied 
to  the  Banks  after  an  absence  of  a  week.  It  is  to  be  obaened, 
that  this   so-called   necessity  did    not  arise   from  any  peril  m» 
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rared  against  in  the  policy^  or  ordinarily  insured  against  m  policies 
of  insaranoe,  and  did  not  inyolve  the  safety  of  the  vessel,  or  of 
any  property  on  board ;  it  had  relation  solely  to  the  snccess  of  the 
fishing  adrentnre ;  and  in  this  the  defendant  had  no  interest  and 
had  assumed  no  responsibility. 

We  are  of  opinion  that  the  claim  of  the  plaintiff  cannot  be 
sustained ;  and  that  a  necessity  to  justify  the  departure  in  this 
case  cannot  be  found  in  the  fact  that,  without  going  to  St  Peter's 
for  bait,  the  voyage  would  have  failed  to  be  successful  or  profitable 
to  the  plaintiff. 

The  strictness  with  which  the  courts  have  held  the  insured  to 
the  route  named  in  the  policy  is  illustrated  by  the  cases  already 
cited,,  and  by  many  others  cited  at  the  argument  Dodge  yr  Essex 
Ins.  Co.,  12  Oray,  65;  MiddUwood  v.  BlaheSy  7  T.  R.  162;  Brown 
V.  Tayleur^  4  A.  &  £.  241 ;  Fernandez  v.  Oreat  Western  Ins.  Co.,  48 
N.  Y.  571;  8.  a,  8  Am.  Rep.  571;  Merchants*  Ins.  Co.  v.  Algeo,  32 
Penn.  St  330.  But  the  question  to  be  determined  here  is,  what  is 
the  nature  and  extent  of  the  necessity  or  just  cause  which  will 
warrant  a  departure  from  the  route. 

In  this  connection  it  may  be  well  to  refer  to  the  necessities  which 
clearly  justify  a  departure.  There  is  no  deviation  when  the  master 
is  compelled  by  force,  either  to  depart  from  his  route,  or  delay  its 
prosecution  by  the  acts  of  his  crew  {Elton  v.  Brogden,  2  Str.  1264 ; 
DrtscolY.  Passmore,  1  B.  &  P.  200;  Driscol  v.  Bovily  id.  313) ;  or 
where  he  is  detained  by  those  in  authority,  or  taken  out  of  his 
course  by  »  ship  of  war.  Scott  v.  Thompson,  1  N.  R  181.  In 
Pheips  V.  AuldjOf  2  Camp.  350,  a  master  was  ordered  to  sail  out 
and  examine  a  vessel  in  the  oflSng,  by  a  captain  of  a  king's 
ship,  and  it  appearing  that  he  complied  without  remonstrance 
or  threat  of  force,  it  was  held  to  be  a  deviation.  In  cases  of 
this  deecription  there  must  beat;t«  tno/or,  compelling  a  departure 
or  delay,  which  excuses  the  master.  So  where  the  master  is  obliged 
to  leave  his  course,  or  delay  by  stress  of  weather  or  other  peril  of 
the  sea,  or  to  go  into  port  to  repair  or  refit,  or  to  re-man  or  recruit 
his  crew  disabled  by  sickness  or  reduced  by  casualties,  or  to  avoid 
capture  or  to  join  convoy  in  time  of  war,  there  is  no  deviation.  It 
is  unnecessary  to  cite  all  the  cases  which  fall  within  these  ex- 
ceptions; many  of  those  relied  on  by  the  plaintiff  are  clearly  within 
them.  Duhlop  v.  Allan,  Millar  on  Ins.  414;  OreenY.  Elmslie, 
Feake,  212;  Clark  v.  United  Ins.  Co.,  7  Mass.  865;  5  Am.  Dea  5a 
Vol.  XXX  —  88 
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The  case  last  cited  is  put  upon  the  express  ground  that  the  ship 
was  prevented  by  causes  insured  against  from  proceeding  on  her 
route,  and  the  departure  was  from  necessity.  See,  also,  FolUom  t. 
Merchants'  Ins.  Co.,  38  Me.  414. 

Nor  is  the  departure  from  the  route  for  the  purpose  of  BBving 
human  life  a  deviation ;  nor  is  a  policy  avoided  when  the  ship  goes 
out  of  her  course  to  obtain  necessary  medical  assistance  for  those 
lawfully  on  board.  Bond  v.  Brig  CarOy  2  Wash.  C.  G.  80;  Perkins 
V.  Augusta  Ins.  Co.,  10  Gray,  312.  In  this  class  of  cases  the  justi- 
fication does  not  rest  on  the  same  ground  as  in  those  previously  no- 
ticed. It  is  allowed  from  motives  of  humanity,  and  cannot  be 
extended  to  the  saving  or  protection  of  property.  In  all  other 
cases«the  necessity  must  be  a  real  and  imperative  necessity  affecting 
the  vessel,  such  as  actual  force  preventing  the  master  from  exeicia- 
ing  his  will,  peril  of  the  sea,  danger  of  capture,  want  of  xepur, 
disability  of  the  crew,  or  unseaworthiness,  occurring  under  snck 
circumstances  that  the  master,  acting  upon  bis  best  judgment  for 
the  interest  of  all  parties,  has  no  alternative,  and  is  forced  to  kaw 
his  route,  or  delay  its  prosecution. 

When  the  departure  is  caused  by  such  a  necessity,  the  change  of 
route  in  no  respect  alters  the  insurance;  because  the  course  of  a 
sea  voyage  must  at  times  be  necessarily  subject  to  eztraordiDsiy 
perils  of  the  sea,  and  contingencies  beyond  the  control  of  the  mas- 
ter, and  in  the  presence  of  which  he  is  forced  to  succumb :  and 
when  they  occur,  and  he  is  obliged  to  depart  from  the  usual  coane 
of  the  voyage,  there  is  no  deviation  in  the  legal  sense  of  the  term, 
for  the  departure  is  the  necessary  incident  of  the  route  named  in 
the  policy,  as  prosecuted  at  the  time  by  the  ship.  The  probabilitjr 
of  such  occurrences  is  well  understood  ;  they  are  known  perils  of 
the  voyage,  and  enter  into  the  ordinary  contract  of  marine  in- 
surance. And  when  the  master,  compelled  by  the  necessity,  doei 
that  which  is  for  the  benefit  of  all  concerned,  the  act  is  within  tht 
intention  of  the  policy,  as  much  as  if  expressed  in  terms.  It  wooM 
be  practically  impossible  to  state  in  the  policy  all  the  perils  which 
might  arise  in  a  sea  voyage  and  excuse  departure  from  the  route; 
and  therefore,  by  the  rules  of  interpretation  applicable  to  thisspe* 
cies  of  contract,  the  policy  is  held  by  implication  to  include  them- 
See  Oreene  v.  Pacific  Ins.  Co.,  9  Allen,  217,  219.  In  snch  a  policy 
as  this,  the  necessities  justifying  a  departure,  in  the  absence  of 
usage,  from  the  route,  and  a  visit  to  a  port  not  named,  are  those 
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which  are  caused  by  some  peril  occnrring  in  the  prosecntioa  of  the 
Yoyage  within  the  limits  named  in  the  policy,  and  not  those  which 
arise  in  the  prosecution  of  the  business  for  which  the  voyage  was 
undertaken. 

It  is  true,  there  is  a  class  of  cases  much  relied  on  by  the  plaintiff, 
where  the  test  is  whether  the  ship  at  the  time  of  the  alleged  devia- 
tion was  pursuing  the  object  and  business  of  the  voyage.  But  those 
are  cases  of  delay,  where  the  ship  was  at  the  port  or  place  named 
or  permitted  in  the  policy.  The  permission  in  a  policy  to  go  to 
certain  ports  or  places  must  always  be  construed  in  reference  to  the 
purpose  of  the  voyage.  Williams  v.  Shee,  3  Gamp.  469 ;  1  Amould 
on  Ins.,  §§  141,  142.  Any  delay  for  the  prosecution  of  other  busi- 
ness, or  any  unreasonable  delay  in  prosecuting  the  business  of  the 
voyage  at  such  port  is  a  deviation.  African  Merchants  v.  British 
Ins.  Co^  L.  B.,  8  Ex.  154.  But  if  the  delay  was  necessary  in  order 
to  accomplish  the  objects  of  the  voyage,  and  was  reasonable  under 
the  circumstances  of  the  case,  then  there  is  no  deviation.  Colum^ 
Han  Ins.  Co.  v.  CntUtt,  12  Wheat.  383  ;  Phillips  v.  Irving,  7  Man. 
&  6r.  325.  In  other  words,  if  a  ship  is  at  a  place  permitted,  Ihe 
delay  shall  not  be  a  deviation,  if  it  is  necessary  in  the  proper  prose- 
cution of  the  business  of  the  voyage.  But  this  test  cannot  be  ap- 
plied to  a  departure  from  the  route  to  a  port  not  named  or  permit- 
ted, for  the  purpose  of  the  adventure.  In  all  trading  voyages,  for 
example,  the  ship  is  confined  to  the  ports  or  coasts  named  in  the 
policy,  and  she  cannot  depart  to  other  places,  simply  because  she 
may  better  prosecute  the  trade  elsewhere.  If  the  departure  from 
the  route  to  insure  the  success  of  the  adventure  can  be  justified  as  a 
necessity,  it  would  be  difficult  to  state  any  limit  to  the  privilege,  or 
to  the  duration  of  the  insurance,  and  in  the  absence  of  permission 
to  do  so  in  the  policy,  it  cannot  be  implied.  See  Kettelly.  Wiggin^ 
13  Mass.  68 ;  Robertson  v.  Columbian  Ins.  Co.,  8  Johns.  491.  The 
plaintiff's  vessel  might  have  delayed  for  any  reasonable  time  upon 
the  Banks  for  the  purpose  of  fishing  or  getting  bait,  without  being 
guQty  of  deviation ;  and  would  have  been  protected  by  the  policy, 
even  without  proof  of  usage,  because  fishing  was  the  purpose  of  the 
voyage,  and  she  could  properly  prosecute  it  within  the  route 
named  in  the  policy.  Nobis  v.  Kennowag,  2  Doug.  510, 513.  But 
she  could  not  go  beyond  or  away  from  the  route  for  that  purpose. 

The  illustration  put  by  the  defendant's  counsel  is  apposite  :  ''If 
a  vessel  insured  to  Havana  and  back  should  learn,  before  entering 


^660  MASSACHUSETTS, 

Btugess  V.  Equitable  Marine  InBuranoe  Ga 

the  port^  that  there  was  no  cargo  there  with  which  she  coald  be 
loaded,  no  one  woald  say  that  her  policy  protected  her  in  going  to 
the  nearest  port  where  a  cargo  could  be  had/'  Other  illastrations 
may  be  given.  If  a  vessel  insured  to  a  particular  port»  having  let- 
ters of  credit,  should  find  on  arrival  that  the  parties  on  whom  they 
were  drawn  had  failed,  she  could  not  go  to  another  port  for  funds, 
and  return  for  her  cargo,  and  be  protected  by  her  policy.  If  fish 
had  been  scarce  on  the  Banks  in  1874,  it  would  hardly  be  con- 
tended that  the  vessel  could  have  gone  to  other  fishing-grounds  to 
fishy  although  not  more  distant  than  St  Peter's,  and  yet,  if  she  was 
justified  by  necessity  in  leaving  to  obtain  bait  at  St  Peter's  and  to 
return  in  order  to  make  the  trip  successful,  it  would  be  difficult  to 
hold  that  the  same  necessity  would  not  allow  her  to  fish  elsewhere. 
In  the  argument  of  the  plaintifCs  counsel,  no  case  was  cited 
which  sustains  the  position  he  has  assumed,  and  we  are  not  aware 
of  any  case  which  goes  to  this  extent  In  Oreene  v.  Pacific  Ins.  Q^ 
9  Allen,  217,  the  voyage  was  broken  up  by  reason  of  perils  to  the 
ship  insured  against  in  the  policy,  and  the  question  was  as  to  the 
right  to  abandon.  In  Stacker  v.  Harris,  3  Mass.  409,  which  is 
strongly  relied  on  by  the  plaintiff,  an  American  ship  sail- 
ing under  Spanish  colors,  as  allowed  by  the  policy,  de- 
layed at  Vera  Cruz  five  months  for  the  purpose  of  recov- 
ering outward  cargo,  which  had  been  seized  after  landing  by 
the  authorities.  The  captain  failed  to  obtain  a  restitation,  and 
being  unable  to  obtain  a  clearance  from  Vera  Cruz  to  the  United 
States  under  Spanish  colors,  without  giving  bond  to  land  his  caigo  in 
some  part  of  the  dominion  of  Spain,  and  there  being  a  partner  of  a 
Spanish  house  in  Havana,  by  whose  assistance  he  could  restore  the 
character  of  his  ship  as  an  American  bottom,  he  took  a  caigo  and 
freight  and  sailed  for  Havana.  It  is  stated  in  the  opinion,  though 
not  necessary  to  the  decision,  that  the  delay  at  Vera  Cruz  was  not 
a  deviation.  And  it  was  said  by  the  court :  **  It  may  be  under- 
stood that  the  insurers,  by  this  policy  "  (which  was  on  ship,  cargo 
and  freight),  '^  were  not  interested  in  the  outward  cargo,  after  it 
had  been  safely  landed  from  the  ship.  But  the  captain  is  the 
eommon  agent  of  the  concerned,  and  it  is  his  duty  to  manage  their 
distinct  and  separate,  as  well  as  their  joint  interests,  acoordiug  ts 
his  best  judgment ;  and  whatever  is  fairly  done  with  this  poiposi 
IS  within  the  course  of  the  voyage."  This  is  simply  stating,  is 
another  form  of  words,  that  the  object  for  which  the  ship  was  it 
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Vera  Cms  was  the  disposal  of  her  cargo,  and  if  the  delay  waa 
oocasioned  by  fairly  attempting  to  do  so,  there  was  no  deviation. 
Bat  the  case  was  decided  for  the  defendant^  on  the  ground  that,  in 
sailing  for  Ilayana,  instead  of  to  a  port  in  the  United  States,  as 
required  by  the  policy,  the  ship  deviated,  and  that  the  reason  for  doing 
so  was  not  such  a  necessity  as  justified  the  departure.  It  was  sug- 
gested, in  giving  the  reasons  for  this  decision,  that  if  the  partner 
had  died,  or  had  left  Ilavana  before  the  ship  arrived,  then  by  force 
of  the  same  necessity  a  voyage  to  some  other  Spanish  port  or  ports 
would  have  been  equally  excused  ;  and  thus  the  ship  might  have 
made  several  passages,  although  by  the  terms  of  the  policy  she  was 
only  insured  from  Vera  Cruz  to  the  United  States ;  and  that  this 
would  have  been  to  engage  the  insurer  in  an  unlimited  voyage  and 
risk.  The  same  suggestion  would  be  applicable  in  this  case.  If 
the  master  had  failed  to  find  bait  at  St.  Peter's,  the  same  necessity 
would  have  justified  him  in  visiting  port  after  port  until  he  found  it* 
As  in  the  opinion  of  the  court  the  trip  to  St.  Peter's  was  a 
deviation  which  discharged  the  insurer,  by  the  terms  of  the  report 
there  must  be  Judgment  for  defendanL 


JonTES  v.  Grakitb  Mills. 

(136  Mass.  84.) 
MaaUr  and  sertani — negligence  ^-^  of  feUoto-^enant, 

The  pUtlntiff,  an  employee  of  defendant,  was  i^jared  while  escaping  from  da> 
fendant's  barning  milL  The  fire  was  caused  by  the  heating  of  machinery, 
and  might  easily  have  been  extinguished  at  first,  but  although  there  waa  a 
datem  with  pipes  and  hose,  the  water  would  not  run.  Held,  in  the  absence 
of  other  evidence,  that  this  failure  must  be  attributed  to  the  negligence  of 
the  plaintiff's  fellow-servants,  either  in  care  or  operation,  and  she  could  nol 
recover  for  the  injury.  In  the  absence  of  statutory  requirements,  the  de- 
fendant was  not  bound  to  furnish  means  of  escape  from  fires,  not  caused  by 
Its  negligence. 

ACTION  for  personal  injuries  received  by  the  plaintiff  while 
employed  in  the  defendant's  mill,  by  reason  of  the  burning  o! 
the  milL  The  plaintiff  offered  to  prove  that  the  mill  was  a  large 
building,  five  stories  in  height,  with  an  attic  ;  that  each  story  con- 
tained one  large  room ;  that  the  only  way  of  entrance  to  the  several 
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stories  was  through  a  tower  on  the  outside  of  the  milly  with  stain 
leading  from  story  to  story  and  coming  to  the  platform  of  each  stoiy, 
and  suflSoient  at  all  ordinary  times  to  allow  the  operatives  a  passage- 
way in  and  out;  that  this  tower  went  np  to  the  edge  of  the  rool^  to  the 
sixth  story ;  that  on  each  side  of  this  tower  were  fire  escapes  oom- 
ing  up  from  the  ground  to  the  fifth  story,  and  there  stopping,  leay- 
ing  the  sixth  story  without  any  means  of  escape  save  by  going  down 
the  tower  or  jumping  from  the  gable  windows  of  the  room  ;  that 
the  plaintiff,  a  woman  between  twenty  and  thirty  years  old, 
had  been  at  work  at  the  mill  about  two  years,  in  the  upper  room, 
spinning  cotton  ;  that  the  spinning-rooms  are  inflammable,  danger- 
ous, and  require  constant  care  and  watching  to  prevent  fire ;  that 
about  seven  o'clock  in  the  morning  of  September  19,  1874,  a  fire 
broke  out  in  the  fourth  story,  caused  by  the  heating  of  a  bearing 
in  one  of  the  mules,  which,  when  first  seen,  was  about  the  size  of 
the  flame  of  a  candle  ;  that  it  was  first  discovered  by  a  man  not  io 
charge  of  that  mule,  who,  on  seeing  "it,  ran  to  the  end  of  the  room, 
where  there  was  a  hose  coiled  up  and  hung  upon  a  hook,  having  a 
nozzle  to  it  and  means  for  stopping  and  starting  the  water ;  that  he 
uncoiled  the  hose,  and  turned  the  valve  in  the  pipe  leading  from  a 
cistern  in  the  top  of  the  building,  from  which  another  pipe  led  to 
each  story,  and  ran  with  the  hose  toward  the  fire  ;  that  when  he 
got  near  the  fire,  he  opened  the  stop- cock  on  the  hose-pipe  to  let  the 
water  come  out,  but  none  came  ;  that  he  then  dropped  it  and  raa 
to  the  sink  at  the  end  of  the  room,  and  got  a  vessel  of  water  and 
ran  and  threw  it  on  the  fire,  but  that  did  no  good,  the  fire  having 
got  too  much  headway  by  that  time  ;  that  no  alarm  up  to  that  time 
had  been  made  ;  but  the  alarm  became  general  in  that  room,  and 
the  occupants  all  ran  down  out  of  the  building ;  that  in  the  fifth 
story  the  work  was  still  going  on,  and  the  alarm  was  first  given 
there  by  the  fire  drawing  up  the  tower  and  the  smoke  coming  into 
that  room  ;  that  when  the  smoke  rushed  np  into  the  sixth  story  the 
fire  had  so  far  progressed  that  escape  by  the  tower  was  deemed  im- 
possible, that  some  tried  it,  but  died,  and  some  escaped  by  jump- 
ing ;  that  the  plaintiff,  after  trying  the  tower,  ran  baok  to  the  end 
of  the  room,  and  taking  hold  of  a  wrap  of  yam  let  herself  down 
as  far  as  she  could,  and  then  dropped  the  rest  of  the  way,  causing 
the  injuries  in  question ;  that  about  twenty  persons  were  either 
burnt  or  killed  in  jumping,  and  a  great  many  wounded  ;  that  the 
hose  and  the  apparatus  for  water  were  apparently,  and  to  all  oat- 
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appearances,  in  good  order,  and  they  had  been,  not  frequently* 
bat  oocadonally  during  the  summer,  tried  to  see  if  they  were  in 
order.  The  judge  reserved  the  case  for  the  consideration  of  the 
fall  ooart 

B.  P.  Butler  {E.  Z.  Barney  with  him),  for  plaintiff.  An  em« 
ployer  is  under  an  implied  contract  or  warranty  to  his  employees  to 
ose  dae  care  to  adopt  and  maintain  in  fit  condition  suitable  instru- 
ments, means,  and  appliances  with  which  the  services  required  are 
to  be  performed,  and  a  suitable  place  in  which  such  services  can  be 
performed  in  safety,  the  employee,  on  his  part,  exercising  due  care. 
Cajfzer  v.  Taylor,  10  Oray,  274 ;  8naw  v.  Housatonic  Railroad,  8 
Allen,  441 ;  Oilman  y.  Eastern  Bailroad,  10  id.  233,  and  13  id.  433; 
Combs  Y.  New  Bedford  Cordage  Co.,  102  Mass.  572 ;  &  c,  3  Am. 
Bep.  506 ;  ffuddleston  v.  Lowell  Machine  Shop,  106  id.  282 ;  Ford 
T.  Fitchburg  Railroad,  110 id.  240 ;  s.  c,  14  Am.  Rep.  598 ;  Arkerson 
Y.  Dennison,  117  Mass.  407  ;  Hilly.  Winsor,  118 id.  251 ;  Sullivan  v. 
India  Manuf.  Co.,  113  id.  396 ;  O'Connor  y.  Adams,  120  id.  427 ; 
Kelly  Y.  Norcross,  121  id.  508. 

S.  R.  Hoar,  for  defendant 

Sndioott,  J.  In  examining  the  questions  presented  in  this  case, 
it  18  important  to  ascertain  the  specific  acts  of  negligence  on  the 
part  of  the  defendant,  relied  on  by  the  plaintiff  in  her  offer  of 
proof. 

No  qnestion  is  made  but  that  the  defendant's  mill  waa  strong  and 
well  bailt>  safe  and  convenient  for  the  usual  and  customary  work 
carried  on  within  it.  It  had  a  single  staircase,  placed  within  a 
tower,  affording  means  of  communication  between  the  different 
stories,  and  of  entering  and  leaving  all  parts  of  the  mill,  which 
was  ample  and  sufficient  under  ordinary  circumstances,  taking  into 
view  the  character  of  the  business  and  the  number  of  persons  em- 
ployed. Nor  is  it  contended  that  the  fire  originated  or  was  occa- 
sioned by  the  negligence  of  the  defendant  It  was  caused  by  the 
heating  of  a  mule  bearing.  All  attempts  to  check  it  proved  inef- 
fectoal.  It  spread  rapidly;  the  tower  filled  with  smoke  and  flame, 
so  that  escape  by  the  staircase  was  impossible.  There  were  no  other 
means  of  exit,  and  the  plaintiff,  to  avoid  the  danger,  attempted  ta 
escape  by  a  window,  and  fell  to  the  ground,  suffering  severe  in- 
jury. 
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The  negligence  imputed  to  the  defendant  is  twofold:  first,  tiiat 
no  proper  and  sufficient  means  of  extinguishing  fire,  if  it  should 
occur,  were  provided;  and  second,  that  there  were  no  sufficient 
means  of  escape  in  case  of  fire. 

If  the  fire  had  occurred  by  the  negligence  of  the  defendant^  a 
kability  might  have  arisen,  on  the  ground  that  a  person  injured 
while  attempting  to  escape  a  danger  caused  by  the  negligent  act  of 
another  may  maintain  an  action  for  the  injury.  And  it  may  be, 
that  when  fire  is  a  casualty  peculiarly  incident  to,  and  reasonably 
to  be  anticipated  in,  the  prosecution  of  a  particular  business,  the  em- 
ployer is  bound  to  take  proper  precautions  against  its  occurrence. 
It  may  also  be  his  duty  to  have  proper  means  and  appliances  at 
hand  to  check  it  speedily  when  it  does  occur,  on  the^ound  that 
his  failure  to  do  so  may  bear  upon  the  question  whether  he  is  re- 
sponsible for  the  fire  itself;  and  it  might  in  some  cases  be  difficult 
to  draw  the  line  between  the  precautions  necessary  to  prevent  its 
occurrence  and  those  necessary  to  check  it  in  the  outset  But  we 
are  not  called  on  to  decide  these  points,  for  they  do  not  necessarily 
arise  in  this  case.  For  even  if  we  assume  that  such  obligations 
rest  upon  the  employer,  no  evidence  was  offered  tending  to  show 
that  the  defendant  failed  to  take  proper  precautions  to  prevent  fire, 
or  that  the  hose,  tanks,  and  other  appliances  for  extinguishing  it 
were  not  all  that  under  any  circumstances  would  be  required.  The 
evidence  offered  was  simply  that  the  water  did  not  run  when  the 
fellow-servants  of  the  plaintiff  attempted  to  use  it  This  was  not 
sufficient  proof  of  negligence  to  charge  the  defendant  The  de- 
fendant, in  any  aspect  of  the  case,  had  done  its  whole  duty  when  it 
supplied  the  proper  appliances,  the  care  and  use  of  which  must  be 
necessarily  intrusted  to  its  servants.  The  failure  of  the  water  to 
run  must  therefore  be  attributed  to  the  negligence  of  fellow-serv- 
ants, either  in  failing  to  keep  the  apparatus  in  proper  order  or  in 
negligently  putting  it  in  operation.  Cooper  v.  HamiUon  Manuf.  Oo^ 
14  Allen,  193;  Keiidatt  v.  Boston,  118  Mass.  234;  s.  a,  19  Am.  fiepw 
446;  Joyy.  Winnisimmet  Co.y  114  Mass.  63;  King  v.  Boston  d  Wor- 
tester  Railroad,  9  Gush.  112 ;  Allen  v.  New  Oas  Co.,  L.  &»  1  Ex. 
D.  251. 

In  either  aspect  of  the  question,  the  defendant  is  not  liabla  if 
the  fire  was  not  a  casualty  |)eculiarly  incident  to  the  business,  and 
reasonably  to  be  anticipated,  then  no  obligation  rested  upon  the 
defendant  to  guard  against  it  in  any  way  ;  if  it  was  so  incident  to 
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the  bnsiaess,  the  defendant  having  taken  all  proper  precautions, 
and  Bopplied  all  requisite  appliances,  which  failed  to  work  in  the 
emei^ncy  through  no  fault  on  its  part,  then  there  is  no  liability 
to  the  plaintiff. 

The  other  question  is  of  a  somewhat  different  character,  for  it 
camiot  be  said  that  failure  to  construct  proper  and  additional 
means  of  exit  from  a  mill  in  case  of  fire  in  any  way  contributed  to 
ibe  occurrence  of  the  fire  itself.  All  that  can  be  said  is,  that  if 
they  had  been  provided,  some  of  the  results  that  followed  from 
the  fire  mi^ht  have  been  lessened,  alleviated,  or  prevented.  And 
the  narrow  question  is  presented,  whether  a  master  is  required  by 
the  common  law  so  to  construct  the  mill,  or  so  to  arrange  the  place 
where  his  servants  work,  that  they  shall  be  protected  from  the  con- 
fleqnences  of  a  casualty  for  which  he  is  not  responsible.  We  know 
of  no  principle  of  law  by  which  a  person  is  liable  in  an  action  of 
tort  for  mere  nonfeasance  by  reason  of  his  neglect  to  provide  means 
to  obviate  or  ameliorate  the  consequences  of  the  act  of  God,  or 
mere  accident,  or  the  negligence  or  misconduct  of  one  for  whose 
acts  toward  the  party  suffering  he  is  not  responsible.  If  such  a 
liability  could  exist  it  would  be  difficult,  if  not  impossible,  to  fix 
any  limit  to  it.  And  we  are  therefore  of  opinion  that  it  is  no  part 
of  the  duty  of  a  master  to  his  servant,  employed  in  a  building  prop- 
erly constructed  for  the  ordinary  business  carried  on  within  it,  in 
the  absence  of  a  statute  requirement,  to  provide  means  of  escape 
from  it,  or  to  have  remedial  agencies  at  hand  to  alleviate  the  results, 
or  to  insure  the  safety  of  the  servant  from  the  consequence  of  a 
casualty  to  which  his  negligence  does  not  directly  contribute.  The 
common  law  gives  a  remedy  to  a  servant  who  is  injured  by  the 
wrongful  or  negligent  act  of  the  master;  the  liability  arises  upon 
the  doing  of  the  act.  But  the  common  law  goes  no  further;  it  does 
not  provide  a  remedy  when  the  master  is  not  responsible  for  the 
act,  on  the  ground  that  he  has  omitted  to  provide  means  to  avoid 
its  consequences.  The  master  is  not  liable  to  the  servant  unless  he 
has  been  negligent  in  something  which  he  has  contracted  or  under- 
taken with  his  servants  to  do,  and  he  has  not  undertaken  to  pro- 
tect him  from  the  results  of  casualties  not  caused  by  him  or  beyond 
his  control    See  Wilson  v.  Merry y  L.  R,  1  H.  L.  Sc.  326. 

It  is  no  part  of  the  contract  of  employment  between  master  and 
flonrant  so  to  construct  the  building  or  place  where  the  servants 
work  that  all  can  escape  in  case  of  fire  with  safety,  notwithstand* 
Vol.  XXX  — 84 
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ing  the  panic  and  confusion  attending  such  a  catastrophe.    No 

case  has  been  cited  where  an  employer  has  been  held  responsible 

for  not  providing  such  means  of  escape.    The  constmction  and 

arrangement  of  manufactories  and  places  where  large  numbers  of 

persons  are  employed  may  be  proper  subjects  of  legislative  action, 

and  such  an  act  has  been  passed  since  this  catastrophe.    StatB» 

1877,  ch.  214. 

We  are  of  opinion  that  a  verdict  for  the  plaintiff  on  these  fiMsis 

oould  not  be  sustained,  and  by  the  terms  of  the  report  the  entiy 

must  be 

Plaintiff  nmuuii. 


Keith  v.  ORAinxB  Mnxs. 

(lasMus.  g(u 

Muter  and  Mreant — negligenoe — diUy  of  matter  <uto  mtfOiff  pfhmOUf^, 

In  an  action  bj  the  administrator  of  an  employee  Injared  In  eacapfaig  fraa 
defendant's  burning  mill,  the  court  charged  tliat  if  the  room  where  tin 
plaintiff  worked  was  suitable,  and  there  were  proper  means  of  extingwish* 
ing  fires,  and  the  means  of  egress  and  escape  were  suitable  and  proper,  and 
in  order  and  readj  for  use,  there  oould  be  no  recovery,  and  refused  to  diaigs 
that  it  was  the  defendant's  duty  to  provide  means  of  giving  alarm  la  esse  ol 
fire.    Hdd,  no  error. 

ACTION  like  the  last,  growing  out  of  the  same  fire.   The  opinioa 
sufficiently  states  the  case.    The  defendant  had  judgment 

B.  F.  Butter  {B.  L,  Barney  with  him),  for  plaintiC 
T.  3t.  Stetson,  for  defendant 

Endicott,  J.  We  find  no  reason  for  sustaining  the  ezosptioDS 
in  this  case.  The  rules  of  law  applicable  to  it  were  stated  in  Jena 
V.  Oranite  Mille,  ante,  84.  In  both  oases  the  injuries  for  which 
damages  are  sought  to  be  recovered  are  of  a  similar  character,  and 
were  occasioned  by  the  same  casualty.  In  the  present  case  it  vas 
not  contended  that  the  fire  was  caused  originally  by  the  defendant 

The  case  was  submitted  to  the  jury  ;  and  the  plaintiff  requested 
the  court  to  instruct  them,  first,  that  it  was  the  duty  of  the  defeai* 
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ant  to  provide  proper  and  suitable  means  of  extinguishing  fire  ; 
second,  proper  and  suitable  ways  and  means  of  escape  ;  and  third,  of 
giying  alarm  or  notice  to  its  servants  in  case  of  fire. 

On  the  two  first  requests  the  court  gave  this  instruction,  in  sub* 
stance,  that  if  the  room  was  a  suitable  place,  and  there  were  proper 
and  suitable  means  of  extinguishing  fire,  and  the  means  of  egress 
and  escape  were  suitable  and  proper,  and  in  order  and  ready  for 
Qse,  then  the  plaintiff  could  not  recover.  This  instruction,  as 
applied  to  the  first  request,  was  sufficiently  favorable  to  the  plain tifL 
Even  if  it  was  the  duty  of  the  defendant,  in  a  case  like  this,  to 
proyide  proper  means  of  extinguishing  fire,  and  to  have  the  samo 
ready  for  use,  the  jury  have  found  the  duty  to  have  been  perf ormed» 
Upon  the  second  request,  the  instructions  were  also  sufficiently  favor- 
able to  the  plaintiff.  For  the  reasons  stated  in  Jones  v.  Oranite  Mills, 
the  presiding  judge  might  properly  have  declined  to  submit  that 
question  to  the  jury  ;  and  his  rulings  on  that  branch  of  the  case^ 
including  those  relating  to  the  infancy  and  want  of  capacity  of  the 
plaintiffs  intestate,  became  immaterial,  and  it  is  unnecessary  to 
consider  them  further.  The  third  instruction  requested  was 
properly  refused.  It  is  no  part  of  the  master's  duty  to  his  servants 
to  provide  special  means  of  notifying  them  of  a  fire  or  other 
casualty  occurring  on  his  premises.  The  duty  here  sought  to  be 
imposed  upon  the  master  is  of  the  same  kind  as  that  of  providing 
means  of  escape,  and  is  to  be  governed  by  the  same  principles. 

Exceptions  overruled. 


Aluko  ▼•  BosToir  ft  Albakt  Railroad  Oompakt. 

(IM  Maaa.  ItL) 
iJmrrier^^ef  pcMmgert'^haggag^^^eampUs  of  m&rehandim, 

As  plaintfiPs  travelling  salesman  delivered  to  the  defendant  railroad  oom* 
panj  at  Worcester  a  trunk  belonging  to  the  plaintiffs,  and  filled  with  samples 
of  Jewelry  belonging  to  them,  worth  $10,000,  for  transportation  as  his  baggage 
to  Hartford,  for  which  place  he  purchased  a  ticket  for  himself.  He  did  not 
inform  defendant  of  the  character  or  value  of  the  contents  of  the  trunk. 
The  trunk  was  of  ordinary  slie  and  shape,  but  weighed  185  pounds,  and  was 
irlfliblj  bound  on  the  outside  with  heavy  iron  braces,  clamps  and  hinges.  On 
the  arrival  of  the  train  at  Hartford  the  trunk  was  not  delivered  to  the  agent., 
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bat  a  \ng  had  been  frandnlentj  sabetitnted  bj  a  change  of  cliedw»  aad  the 
trunk  was  carried  to  New  York  and  there  delivered  to  one  who  prenentad 
the  check  for  it,  and  vma  afterward  found  there  broken  open  and  robbed  of 
itfl  contents.  Held,  (1)  that  the  defendant  was  not  liable  to  plainliib  im 
contract,  for  the  only  contract  was  to  carrj  the  personal  baggage  of  IIm 
agent,  and  (2)  was  not  liable  in  tort  in  the  absence  of  gross  negligenoe. 

ACTION  to  recover  the  value  of  a  trunk  and  its  contents,  deliv- 
ered to  defendant  railroad  company  for  carriage.  The 
plaintiff's  travelling  salesman  delivered  the  trunk  to  defendant  at 
Worcester  for  transportation  as  baggage  to  Hartford,  at  the  same 
time  purchasing  a  ticket  for  himself  for  the  latter  place.  The 
trunk  and  its  contents,  samples  of  jewelry,  worth  $10,000,  belonged 
to  the  plaintiffs.  The  agent  did  not  disclose  to  the  defendant  the 
character  or  value  of  the  contents.  The  trunk  was  of  ordinary 
gize  and  shape,  but  weighed  135  pounds,  and  was  visibly  heavily 
iron-bound  with  hinges,  braces  and  clamps.  On  the  arrival  of  the 
train  at  Hartford  a  bag  was  delivered  to  the  agent  instead  of  the 
trunk,  and  the  trunk  was  carried  to  New  York  and  there  delivered 
to  the  holder  of  the  check  which  appeared  upon  it,  and  was  after- 
ward found  at  New  York  broken  open  and  robbed  of  its  contents. 
TThe  evidence  showed  that  the  robbery  was  effected  by  a  fraudulent 
•change  of  checks.    The  case  was  reserved  for  the  full  court. 

G.  F.  Hoar  and  71   L.  Ifeban,  for  plaintiffs.     The  baggage* 
master  had  authority  to  bind  the  defendant  by  his  acceptance  for 
transport  of  valuable  merchandise.     The  carrier  who,  withoat 
fraud  practiced  upon  him,  accepts  in  the  course  of  his  business  val- 
uable merchandise  for  transport,  without  inquiry  as  to  its  value,  is 
liable  for  failure  to  keep  it  safely  and  deliver  it     This  is  especially 
true  where  he  so  accepts  it  under  circumstances  from  which  his 
knowledge  of  its  character  may  be  inferred.     PemberlOH  CSx  v.  JWw 
York  Central  Railroad,  104  Mass.  144;  Michigan  Central  Bmbrotd 
V.  Carrow,  73  111.  348;  8.  c,  24  Am.  Bep.  248;  Bdfasi  d  BaOf- 
fnena  Raihoay  v.  Keys,  9  H.  L.  Cas.  656 ;  Great  Northern  RaUwag 
V.  Shepherd,  8  Exch.  30;  Macrow  v.  Greai  Western  Railway y  H  R, 
6  Q.  B.  612;  Bttie  v.  Turner,  8  T.  R.  531;  Garnett  v.   WiOan,  5  R 
4  Aid.  53;  Martin  v.  Great  Indian  Peninsular  Railway,  L.  R,  S 
Ex.  9;  Sleat  v.  Fagg,  6  B.  &  Aid.  342;  Batson  v.  Donowtn,  4  id.  21; 
Bodenham  v.  Bennett,  4  Price,  31;  Brooke  y.  Pickwick,  4  Ring.  218; 
Davis  V.  Garrett,  6  id.  716 ;   Wyld  v.  Pick/ord,  8  M.  &  W.  443; 
Duffy.  Budd,  3  Brod.  &  Bing.  177. 
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F,  P.  Gatildingy  for  defendant. 

Morton,  J.  This  case  cannot  be  distinguished  from  Stimson  y. 
Connecticut  River  Railroad^  98  Mass.  83.  The  only  contract  which 
the  defendant  had  entered  into  in  relation  to  the  property  which 
IB  the  subject  of  this  suit  was  a  contract  with  Kerr,  the  plaintiffs' 
agent  This  was  a  personal  contract  with  Kerr  for  the  safe  trans- 
portation of  himself  and  his  personal  baggage  over  the  railroad. 
There  was  no  evidence  wbateyer  of  any  contract  by  which  the  defend- 
ant agreed  to  receive  and  transport  Kerr's  trunk  as  merchandise. 

Upon  the  contract  implied  by  the  sale  of  a  ticket  to  Kerr  the 
plaintiffs  can  maintain  no  action,  and  Kerr  could  not  recover  for 
the  loss  of  the  jewelry  contained  in  his  trunk.  Jordan  v.  Fall  River 
Bailroady  5  Oush.  69;  Collins  v.  Boston  d  Maine  Railroad^  10  id*  506. 

There  was  no  evidence  which  would  justify  a  verdict  for  the 
plaintiffs  upon  the  counts  in  tort  It  appeared  at  the  trial  that 
Kerr  bought  of  the  defendant,  in  Boston,  a  ticket  for  New  York 
by  way  of  Worcester  and  Springfield.  He  stopped  over  a  train  at 
Worcester.  In  the  afternoon  he  delivered  the  trunk  to  the  baggage- 
master  of  the  defendant  at  the  station  in  Worcester,  asking  him  to- 
check  the  trunk  through  to  Hartford.  He  gave  no  notice  that  it. 
contained  valuable  property  other  than  personal  baggage,  and  did 
not  ask  the  defendant's  agent  to  receive  and  transport  it  as  mer- 
chandise. The  agent  received  and  checked  it,  in  the  usual  course 
of  business,  as  the  baggage  of  a  passenger. 

The  defendant  thus  received  it  under  the  contract  implied  in  the 
sale  of  a  ticket  that  it  would  safely  transport  the  passenger  and  his 
proper  personal  baggage.  The  plaintiffs  contend  that  the  jury 
might  find  that  the  defendant's  agent  knew  from  the  appearance  of 
the  trunk  that  it  was  the  trunk  of  a  person  ''known  as  a  commer- 
cial traveller,"  and  contained  merchandise.  There  was  no  evidence 
that  he  know  this.  The  most  that  the  evidence  shows  is  that  he- 
may  have  suspected  from  the  appearance  of  the  trunk  that  it  con- 
tained merchandise  other  than  baggage.  But  this  fact  would  not 
affect  the  rights  of  the  parties.  Kerr  offered  and  delivered  the 
trunk  as  his  personal  baggage ;  he  thus  represented  by  implication 
that  it  contained  no  property  not  included  within  that  class  or 
description. 

The  carrier  was  justified  in  receiving  the  trunk  as  baggage,  under 
this  representation,  although  he  doubted  its  truth,  and  the  only 
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liability  he  would  assume  would  be  the  liability  which  would  attadi 
if  it  were  true.  Under  such  circumstances,  the  carrier,  if  liable  al 
all  for  property  other  than  baggage  thus  put  into  his  custody,  with 
a  fraudulent  concealment  of  its  character  and  value,  is  only  liable 
for  gross  negligence  or  fraud,  of  which  there  is  no  evidenoe  in  this 
case.    Dunlap  v.  International  Steamboai  Co.,  98  Mass.  371. 

The  plaintiffs  offered  to  show  '^  that  a  large  part  of  the  defend- 
Ant's  business  consisted  in  transporting  a  large  class  of  passengen 
known  as  commercial  travellers,  with  trunks  like  this,  containing 
merchandise  of  great  value,  and  that  these  trunks  are  known  ai 
sample  or  merchandise  trunks,  and  are  of  special  construction, 
and  in  the  course  of  that  business  the  commercial  travellers  par- 
chase  tickets  for  the  ordinary  passenger  trains  and  receive  checks 
for  their  said  trunks,  and  the  defendant  undertakes  to  transport 
the  traveller  and  trunk  accordingly  for  the  price  of  the  ticket" 
The  court  properly  rejected  this  evidence.  The  same  evidence  in 
substance  was  offered  and  rejected  in  Stimson  v.  Connecticut  Rimr 
Jiailroad,  above  cited. 

It  would  undoubtedly  be  competent  for  a  railroad  corporation  to 
Agree  to  transport,  at  its  risk,  merchandise  by  a  passenger  train  for 
the  price  of  the  ticket  sold  to  the  passenger.  And  if  the  defend- 
ant had  made  such  an  agreement  specially  with  Kerr,  or  if  it  had 
by  notice  or  otherwise  made  a  general  agreement  that  commercial 
travellers  might  carry  merchandise  upon  passenger  trains  at  its 
risk,  it  might  be  liable  in  this  action.  But  the  offer  of  proof  does 
not  go  far  enough  to  show  such  an  agreement. 

The  fact  that  commercial  travellers  or  others  are  accustomed  to 
carry  merchandise  in  passenger  trains  without  paying  any  more 
than  the  usual  price  of  a  ticket  for  a  passenger,  even  if  known  to 
the  carriers,  will  not  render  them  liable  for  such  merchandisa 
The  travellers  carry  such  merchandise  at  their  own  risk.  The 
established  rule  of  law  which  limits  the  responsibility  of  the  carrier, 
upon  the  contract  implied  by  the  sale  of  a  ticket  to  a  passenger,  to 
the  proper  personal  baggage  of  such  passenger,  cannot  be  annulled, 
and  the  liability  of  the  carrier  enlarged,  without  proof  of  an  agree- 
ment to  that  effect  entered  into  by  the  carrier. 

For  these  reasons,  we  are  of  opinion  that  upon  the  evidenoe  ia 

this  case,  the  jury  would  not  be  justified  in  finding  the  defendant 

liable  either  in  contract  or  tort 

Ftainiiffs  uonfuit. 
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Pktbbs  y.  SiOBBS 

(1261UM.US.) 

Wm — when  deemed  r&9ok  9d  hg  nibtequmUHrA 

4  flteliito  prorided  that  ehildren  of  a  testa'ior,  when  hem  pnhseqaenfly  lo  tlw 
making  of  tho  will,  and  not  proyided  for  therein,  shonld  take  as  if  Umm 
were  no  will,  unless  the  omission  to  proride  was  intentional,  and  not  oeea" 
sioned  bj  aeddent  or  mistake.  A  testatrix  hj  ante-naptial  agreement  bad 
resenred  to  ber  sole  use  certain  real  estate  and  the  right  to  dispose  of  it  bf 
win.  Nino  months  after  marriage  she  willed  all  her  estate  to  her  husband, 
making  no  provision  for  her  children  subsequentlj  to  be  bom.  One  month 
later  she  bore  a  child.  Held,  that  the  eTidence  Justified  a  finding  that  iho 
omission  was  intentional  and  not  occasioned  by  mistake  or  aeddent. 


W 


RIT  of  entry  for  lands.    The  opinion  anfficiently  states  the 
facts.    Case  reserved. 


J.  B.  Churchitt,  tor  AemAni^nt,  cited  lia$m9dUlY.W0niw(>rih,  106 
Mass.  820 ;  &  c,  101  id.  125 ;  Bancroft  y.  Jms,  3  Gray,  867 ; 
Tudker  r.  Boston,  18  Pick.  163,  and  distingnished  Sudkhjf  r. 
Oerard,  123  Mass.  & 

A.  French  (J7.  Amee  with  him),  for  the  tenant. 

OoLTy  J.  The  mother  of  the  demandant,  who  died  Jnly  21, 
1849,  executed  her  will  April  .30  of  the  same  year,  by  which  she  gaTS 
•n  the  real  and  personal  property  of  which  she  might  die  possessed 
to  her  husband.  Before  her  marriage,  she  had  execnted  an  ante- 
nnptial  contract  by  which  she  secui.'ed  the  demanded  premises  to 
her  sole  use  and  benefit,  with  the  right  to  dispose  of  the  same  by 
wilL  The  demandant,  who  was  her  sole  heir  at  law,  and  the  only 
issue  of  the  marriage,  was  bom  within  about  one  month  after  the 
win  was  executed,  and  there  was  an  entire  omission  to  proride  for 
him  therein. 

The  demandant  contends  that  under  the  provisions  of  the  Oen. 
Stats.,  eh.  92,  §  25,  he  takes  the  same  share  of  his  mother^s  estate 
••  he  would  have  been  entitled  to  if  she  had  died  intestate.  Thii 
depends  on  whether  the  omission  was  intentional,  and  not  oooa* 
■ioned  by  aoddent  or  mistake.  That  was  the  only  question  befora 
die  court 
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Tho  case  was  tried  by  a  justice  of  thiscourty  without  a  joiy,  and 
he  found  as  a  fact,  that  the  omission  was  intentional,  and  boI 
occasioned  by  accident  or  mistake.  In  the  opinion  of  the  coiuti 
there  was  evidence  sufficient  to  warrant  his  finding. 

The  omission  may  be  shown  to  be  intentional,  either  by  the 
terms  of  tho  will^  or  by  extrinsic  parol  eyidence.  Wihan  y.  At- 
ket,  6  Mete.  400.  There  is  nothing  in  this  will,  except  the  fact  of 
the  omission,  which  indicates  a  purpose  not  to  proyide  for  her  son. 
But  the  relation  of  the  testatrix  to  the  objects  of  her  bounty  and 
to  the  child  for  whom  provision  is  omitted,  as  well  as  her  intelli- 
gence, and  the  circumstances  under  which  the  will  is  made,  tie  all 
proper  matters  for  consideration.  Buckley  v.  Oerard,  128  Mass.  & 
The  judge  might  well  find  that  the  fact  that  the  testatrix  was  » 
soon  to  bo  delivered  of  her  first  child  must  have  been  in  her  mind 
when  the  will  was  made,  and  could  not  have  been  foigotten.  Them 
is  no  suggestion  of  any  mistake  of  fact  or  law,  or  any  ignotance  on 
the  part  of  the  testatrix,  or  any  oversight  of  the  scribe,  as  tha 
cause  of  the  omission.  The  making  of  the  will  at  that  time  wu^ 
rants  a  presumption  that  it  was  made  in  anticipation  of  her  cob« 
flnement,  and  with  a  purpose  that  if  the  event  should  prove  fatal^ 
her  property  should  go  to  him  on  whom  would  devolve  the  can 
and  support  of  the  child.    Hamsditt  v.  WwUwwrth^  101  Mass.  12ft» 

By  tho  terms  of  the  report,  the  entry  must  be 

JudgmmU  fur  Ab 
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cm  Maas.  105.) 
Dud  —  reMrea(<09i— tfmpliMft. 

A  deed  to  a  ntlitMideompanj  oontainod  this  clause  :  "  Reserving  to  mymlf  tiie 
light  of  paeeing  and  retmefling  and  repairing  mj  aqaedaet  logs  tosffr* 
through  a  eolvert  six  feet  wide,  and  rising  in  height  to  the  sapeivtnicliie 
of  the  nilioed,  to  be  built  and  kept  in  repair  bj  said  oompaD/."  AU.  te 
eoafer  on  the  grantor  a  new  right  not  previously  veeted  in  bim,openitHeiS 
a  reservation  and  not  as  an  exception,  and  vesting  onlj  an  estate  for  lila 

BILL  in  equity  to  compel  the  removal  of  obstruotioiis  from  aa 
aqueduct,  and  for  an  injunction.    The  bill  alleged  a  grant  bj 
Lovejoy  to  defendant  of  a  strip  of  land  for  its  railway,  raaerrii^ 
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for  the  benefit  of  his  adjoining  land  an  easement  in  the  land  con« 
Yejed,  namely,  the  right  to  receive  water  from  a  spring  by  aqne- 
dact  logs,  through  a  culvert ;  that  the  plaintiff  by  mesne  convey- 
ances had  become  the  owner  of  the  adjoining  land  and  the  easement; 
that  the  plaintiff  and  his  grantors  had  enjoyed  the  easement 
peaceably  for  more  than  twenty  years ;  that  the  defendant  had 
since  filled  up  the  culvert  with  stone  and  other  obstructions, 
destroying  the  aqueduct  and  the  use  of  the  water,  and  greatly 
injuring  the  plaintiff,  etc. 

The  defendant  pleaded  that  the  reservation  in  the  deed  of  Love- 
joy  to  the  defendant,  dated  October  26,  1837,  was  as  follows: 
**  Beserving  to  myself  the  right  of  passing  and  repassing,  and  re- 
pairing my  aqueduct  logs  forever,  through  a  culvert  six  feet  wide 
and  rising  in  height  to  the  superstructure  of  the  railroad,  to  be 
built  and  kept  in  repair  by  said  company ;  which  culvert  shall  cross 
the  railroad  at  right  angles  with  the  south-easterly  line  of  John 
Alley,  3d's,  land,  seventy-four  feet  west  of  the  north-easterly  line 
of  my  land,  measuring  on  the  center  of  the  railroad." 

The  question  of  the  sufficiency  of  the  plea  was  reserved  for  iho 
determination  of  the  full  court 


J,  Pm  TVeadweUj  for  plaintiff. 
R.  Olnet/f  for  defendant 

Morton,  J.  The  plaintiff's  right  to  maintain  this  suit  depends 
upon  the  construction  of  the  clause  in  the  deed  recited  in  the  de- 
fendant's plea. 

Wo  are  of  opinion  that  this  clause  niust  operate  as  a  reservation, 
or  by  way  of  implied  grant  The  operation  of  an  exception  in  a 
deed  is  to  retain  in  the  grantor  some  portion  of  his  former  estate, 
which  by  the  exception  is  taken  out  of  or  excluded  from  the  grant; 
and  whatever  is  thus  excluded  remains  in  him  as  of  his  former 
right  or  title,  because  it  is  not  granted.  A  reservation  or  implied 
grant  vests  m  the  grantor  in  the  deed  some  new  right  or  interest 
not  before  existing  in  him.  Shep.  Touchst  80;  Stochbridge  Iron 
Co.  V.  Hudson  Iron  Co.,  107  Mass.  290. 

The   clause   we  are  considering  does  not  merely  reserve   to 

LoYOJoy  a  right  of  way  and  of  maintaining  aqueduct  logs  through 

ihe  land  granted.    The  pnvilege  which  the  parties  intended  should 

Ysst  in  him  wciS  the  right  of  passing  and  repassing  and  of  main^ 
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taining  his  aqueduct  logs  throagh  a  culvert  to  be  built  and  k^t  in 
repair  by  the  grantee.  The  provision  that  the  grantee  shall  buiU 
and  keep  in  i*epuir  the  culvert  is  an  essential  part  of  the  grants  and 
cleoi'lj  indicates  that  the  intention  of  the  parties  was  to  confer 
upon  the  grantor  a  new  right  not  previously  vested  in  him,  and 
which,  therefd'e,  could  not  be  the  subject  of  an  exception. 

It  is  well  settled,  that  generally  the  same  rules  of  oonstmctioa 
apply  to  a  reservation  or  implied  grant  as  to  an  express  grant.  In 
this  case,  the  words  used  were  '^  reserving  to  myself  the  right  of 
passing  and  repassing,  and  repairing  my  aqueduct  logs  forever 
througli  a  culvert."  This  gave  only  an  estate  for  life  to  Lovejoy. 
To  create  an  estate  of  inheritance  by  deed  to  an  individual,  the 
land  must  be  conveyed  to  the  grantee  and  his  heirs,  and  theiB 
necessary  words  of  limitation  cannot  be  supplied  by  other  words  of 
perpetuity.  As  stated  by  Wilde,  J.,  in  Curtis  v.  Gardner^  13  Mete. 
457,  **  a  grant  to  a  man  to  have  and  to  hold  to  him  forever,  or  to 
have  and  to  hold  to  him  and  to  his  assigns  forever,  will  convey  only 
jm  estate  for  life."  See,  also,  Dennis  v.  Wilson,  107  Mass.  591. 

[Omitting  minor  matters.] 


OomcoNWEALTH  V.  BoBinraov. 

(126  Man.  Sn.) 

Oriminai  law — bar  —  indictment  eov&ring  pari  0f  ftrmsr  parML 

An  Acquittal  on  a  oomplaint  for  keeping  a  tenement  for  the  illegal  keeping 
and  illegal  sale  of  intoxicating  liquore,  from  Janaarj  1  to  May  ML 
is  a  bar  to  a  complaint  for  the  like  offense  from  Janoary  1  to  Angnil 
20  of  the  same  year,  as  the  same  evidence,  which  would  have  warruitel 
a  conviction  on  the  first,  would  warranta  conviction  on  the  second  oomplaini 

CONVICTION  of  keeping  and  maintaining  a  tenement  for  the 
illegal  sale  of  intoxicating  liqnors.  The  opinion  states  theossa 

/•  L.  JSldridge,  for  defendant. 

€•  It.  Train,  attorney-general,  for  the  Commonwealtlu 

LoBD,  J.    The  bill  of  exceptions  in  this  case  prawnti 
qneationa  of  certainly  nnnsual,  if  not  entirely  novel  ohaiMta; 
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The  complaint  made  to  a  District  Conrt  chaiges  the  defendant 
with  keeping  a  tenement  used  for  the  illegal  sale  and  illegal  keeping 
for  sale  of  intoxicating  liquors  at  Braintree,  on  January  1,  1878| 
jmd  on  divers  other  days  and  times  between  that  day  and  August 
20,  1878. 

The  bill  of  exceptions  states  that  **  in  the  Superior  Court,  the 
case  being  called  for  trial,  the  defendant  having  duly  filed  a  plea  in 
bar  alleging  a  former  acquittal  of  the  same  offense,  and  issue  having 
been  joined  thereon,  the  government  demurring  ore  tenus,  it 
appeared  and  was  admitted  that  the  defendant  upon  June  19, 1878, 
was  acquitted  upon  a  complaint  in  said  District  Court  charging 
bim  with  keeping  and  maintaining  a  tenement  for  the  illegal  sato 
and  illegal  keeping  for  sale  of  intoxicating  liquors  on  January  1, 
1878,  and  to  May  28, 1878  ;  that  the  tenement  alleged  in  that  com* 
plaint  was  the  same  as  that  alleged  in  the  complaint  upon  triaL 
The  court  thereupon  sustained  the  demurrer  between  June  1, 1878| 
and  August  20,  1878,  and  the  defendant  duly  excepted  thereto.** 

From  this  record,  it  is  difficult  to  understand  the  precise  condi* 
tion  of  the  case.  Literally  construed,  it  would  seem  as  if  a 
demurrer  to  a  plea  was  sustained  in  part  and  overruled  in  part* 
We  cannot  suppose  that  the  chief  justice  presiding  intended  to 
make  such  ruling,  but  rather  that  he  intended  to  nilc,  as  matter 
of  law,  that  the  plea  was  bad  as  to  the  time  between  June  1, 1878| 
and  August  20, 1878,  as  not  covering  the  whole  offense  charged  in 
the  complaint,  and  being  thus  bad  as  to  a  portion  of  the  time 
covered  by  the  complaint,  it  was  wholly  bad ;  and  sustained  the 
demurrer,  intending  to  rule,  as  matter  of  law,  that  the  defendant 
might  80  far  avail  himself  of  the  facts  stated  in  the  plea  as  to  pre- 
clude the  government  from  offering  proof  of  any  facts  transpiring 
before  June  1,  but  to  allow  proof  of  facts  subsequent  to  that 
date  and  prior  to  August  20,  1878. 

Assuming  this  to  be  the  true  view  of  the  facts  affecting  the 
rights  of  the  defendant,  the  question  is,  was  such  ruling  correct  P 

We  are  confirmed  in  our  construction,  by  the  fact  that  the 
defendant  was  directed  to  plead  over,  and  all  evidence  of  acts  prior 
to  June  1  was  excluded.  The  real  question  thus  presented  is, 
whether  the  former  acquittal  is  a  bar  to  a  conviction  on  the  present 
complaint;  and  that  question  is  to  be  decided  by  determining 
whether  the  offense  charged  in  that  complaint  is  the  same  offense 
with  which  he  is  charged  in  the  complaint  at  bar*     If  it  is  the 
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same  ofPense,  it  is  a  bar  to  the  present  complaint ;  if  it  is  not  the 
same  offense,  it  is  neither  a  bar  to  this  comphiint  nor  is  itadmisri- 
ble  in  evidence  nnder  it  An  offense  is  in  its  natare  indinsible. 
It  may  consist  of  a  series  of  acts,  but  that  series  of  acts  oonstitates 
but  one  offense.  It  may  not  only  require  a  series  of  acts,  but  i 
duration  of  time,  to  constitute  the  offense  ;  but  when  the  acts  and 
the  time  are  properly  proved,  the  offense  is  single  and  indivisible. 
There  is  therefore  no  such  thing  known  in  law  as  a  judgment  ot 
conviction  or  acquittal  being  a  bar  to  part  of  an  offense.  It  most 
be  a  bar  to  the  whole,  or  it  is  of  no  value. 

The  offense  charged  in  this  complaint  is  that  of  keeping  a  tene- 
ment for  the  illegal  sale  of  intoxicating  liquors  between  the  1st  day 
of  January  and  the  20th  day  of  August,  1878.  If  the  defend* 
ant  thus  kept  the  tenement  during  every  hour  of  the  time  betweeo 
those  dates,  he  has  committed  but  one  offense.  It  is  true  that  suck 
offense  is  continuous  in  its  character.  It  is  not  an  offense  commit- 
ted by  H  single  sale  of  intoxicating  liquors,  but  it  is  that  of  main* 
taining  a  common  resort  for  the  purchase  of  intoxicating  liquon 
which  the  legislature  has  deemed  it  proper  to  declare  to  be  a  com* 
mon  nuisance.  But  it  has  been  frequently  held,  that  in  order  to 
constitute  the  offense,  there  need  be  no  proof  offered  that  the  plaoa 
was  so  kept  on  each  day  of  the  time  during  the  interval  alleged  is 
the  complaint;  but  it  is  sufficient  if  during  any  portion  of  sach 
time  it  was  so  kept ;  and  it  would  not  be  contended  by  anyone  that 
a  conviction  could  be  had  of  the  same  offense  if  the  time  were  is 
the  two  complaints  precisely  the  same  ;  nor  would  it  be  conteoded 
that  a  former  conviction  would  not  be  a  bar  if  the  dates  in  the  new 
complaint  were  both  within  the  terminal  dates  of  the  former  com* 
plaint 

It  is  however  contended,  that  whenever  the  last  complaint  em- 
braces  a  time  which  is  not  included  in  the  previous  complaint 
evidence  may  be  offered  of  acts  done  within  such  time,  and  a  con- 
viction had.  The  only  case  cited  by  the  Oommonwealth  in  support 
of  such  proposition  is  Oommonwealth  y.  Connors^  116  Mass.  35,  and 
oases  there  cited.  The  case,  however,  fails  to  sustain  the  propoo* 
tion.  It  is  decided  upon  the  distinct  ground  that  there  n  so  om 
day  common  to  both  indictments,  and  Eitdioott,  J.,  says :  ''Bri* 
dence  that  would  have  been  competent  on  the  one  indictment  wonU 
not  have  been  competent  on  the  other.''  No  one  of  the  cssei 
feferred  to  has  any  tendency  to  support  the  claim ;  and  so  ftr  tf 
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we  are  aware,  the  precise  question  is  a  new  one  in  this  Oommon- 
wealth. 

The  principles  which  govern  it  are,  however,  quite  well  settled. 
The  question  is  fully  discussed  in  Marcy  v.  Canimonwealth^  108 
Mass.  433,  where  the  present  chief  justice  of  this  court  reviewed 
the  whole  subject,  referring  to  the  leading  decisions  bearing  upon 
the  question,  and  said  :  '^  A  conviction  or  acquittal  upon  one  indict- 
ment is  no  bar  to  a  subsequent  conviction  -  and  sentence  upon  an- 
other, unless  the  evidence  required  to  support  a  conviction  upon 
one  of  them  would  have  been  sufficient  to  warrant  a  conviction 
•ipon  the  other."  In  CammanweaUh  y.  Armstrong,  7  Gray,  49,  as 
well  as  in  several  other  cases,  it  is  decided  that  an  indictment  for 
being  a  common  seller  of  intoxicating  liquors  from  a  day  named 
to  the  day  of  finding  the  indictment  is  supported  by  proof  of  three 
sales  made  on  any  one  day  between  the  days  named  in  the  indict* 
ment.  That  case  further  decides,  that  although  where  the  offense 
consists  of  but  a  single  act,  the  day  on  which  the  act  is  alleged  to 
have  been  committed  is  immaterial,  if  it  appears  to  have  been  a  day 
on  which  the  offense  charged  might  have  been  committed ;  yet 
where,  on  the  other  hand,  the  offense  charged  is  continuous  in  its 
nature,  and  requires  a  series  of  acts  for  its  commission,  the  time 
within  which  the  offense  is  alleged  to  have  been  committed  is  mate- 
rial, and  must  bo  proved  as  alleged ;  so  when  a  person  is  charged 
with  an  offense  continuous  in  its  nature  and  requiring  for  its  com- 
mission a  series  of  acts,  and  such  offense  is  alleged  to  have  been 
committed  upon  a  single  day,  evidence  of  any  facts  tending  to 
establish  the  offense  at  any  other  time  than  upon  the  day  named  is 
inadmissible. 

Applying  these  principles  to  the  case  at  bar,  the  same  evidence 
which  would  have  warranted  a  conviction  upon  the  first  complaint 
wonld  have  warranted  a  conviction  upon  the  present  complaint ; 
for  npon  the  second  complaint^  the  jury  would  have  been  required 
to  convict  the  defendant  if  it  should  appear  that  he  committed  the 
acts  complained  of  at  any  time  between  the  1st  day  of  January 
and  Ist  day  of  June,  1878. 

The  plea,  therefore,  of  former  acquittal,  if  established,  should 
have  been  a  bar  to  this  complaint.  There  are  undoubtedly  some 
practical  objections  to  the  application  of  this  principle  to  a  case 
like  the  present  Those  difiSculties,  however,  may  readily  be  ob\i» 
ated  by  proper  care  on  the  part  of  the  pleader.    Dbwbt,  J*»  in 


C7&  MASSACHUSETTS, 

Commonwealth  v.  RobiiuKm. 

OammonweaUh  v.  Traverse^  11  Alleoy  260,  remarks  that  'Hhis  form 
of  stating  the  time,  as  allowed  in  this  class  of  cases,  gires  to  the 
prosecutor  great  latitude  in  the  allegation  of  time,  bat  having  fixed 
it  by  the  indictment,  the  government  is  bonnd  by  it"  It  therefore 
becomes  important  to  the  prosecutor,  that  in  the  exercise  of  this 
wide  discretion,  he  should  not  so  allege  the  time  as  that  the  exact 
facts  which  would  establish  the  truth  of  his  allegation  would  also 
establish  the  truth  of  the  allegation  in  an  indictment  on  which 
tho  defendant  had  been  previously  tried. 

Although  there  aro  some  difficulties  in  this  view,  they  are  by  no 
means  so  great  as  they  would  be  if  we  held  differently.  There  is  a 
seeming  inconsistency  in  saying  that  a  series  of  acts  committed 
continuously  from  the  1st  day  of  January  to  the  20th  day  of 
August  is  the  identical  series  of  acts  committed  between  the  1st 
day  of  January  and  the  1st  day  of  June  of  the  same  year ;  but  the 
inconsistency,  when  viewed  in  the  light  of  the  technical  rules  of 
pleading,  is  apparent  rather  than  real.  The  offenso  is  single  and 
indivisible,  and  whether  the  time  alleged  is  longer  or  shorter,  the 
commission  of  the  acts  which  constitute  it,  within  any  portion  of 
the  time  alleged,  is  a  bar  to  tho  conviction  for  any  other  acts  com* 
mitted  within  the  same  time.  If  there  had  been  no  previous  com* 
plaint  against  this  defendant,  acts  necessary  to  constitute  the 
offenso  committed  in  January  would  havo  warranted  a  conviction 
which  would  have  been  a  bar  to  a  conviction  of  the  same  offense 
by  other  acts  in  July  of  tho  same  year. 

The  test  which  is  to  be  applied  is  not  what  facts  were  offered  in 
evidence  under  the  former  complaint,  but  whether  by  the  reooid 
the  facts  which  might  have  been  proved  in  the  former  complaint 
would  necessarily  establish  tho  truth  of  the  present  complaint,  and 
clearly  the  truth  of  tho  facts  necessary  to  establish  the  truth  of  the 
former  complaint  would  establish  the  truth  of  tho  present. 

A  moro  serious  practical  difficulty  arises  from  the  fact  that  sub- 
stantially and  really  it  is  allowing  an  amendment  to  a  complaint 
before  an  appellate  tribunal,  which  has  already  been  tried  before  a 
court  of  competent  jurisdiction.  If  it  should  be  said,  that  for  the 
purpose  of  identifying  the  former  offense,  and  of  showing  that  the 
offense  now  charged  is  a  different  offense  from  the  former  by 
allowing  proof  only  of  acts  committed  after  the  trial  of  the  former 
complaint,  the  reply  is,  that  in  law  the  offenses  are  identics^ 
though  the  instruments  of  proof  are  different    If  we  revem  the 
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drder  of  the  complaints,  and  in  fact  a  party  had  been  conyioted 
upon  the  last  complaint,  it  would  clearly  be  absard  to  say  that  it 
might  be  shown  that  in  this  complaint  he  had  been  convicted 
upon  evidence  of  acts  committed  in  July  and  Angust,  and  no  evi- 
deoce  was  offered  of  any  acts  committed  during  the  time  alleged  in 
the  first  complaint.  Or  to  apply  another  test,  if  these  two  appeals 
had  been  pending  at  the  same  time,  and  tried  together  before  the 
same  jury,  could  the  defendant  have  been  convicted  upon  both  f 
Precisely  the  same  evidence  which  would  require  the  jury  to  con* 
viothim  upon  the  first  complaint  would  require  them  also  to  con* 
vict  him  upon  the  second.  By  the  statute,  the  length  of  time 
during  which  the  party  is  engaged  in  the  business  is  not  an  element 
of  the  offense,  and  the  identity  of  the  offense  can  be  determined  by 
the  discretion  of  the  pleader. 

In  the  case  of  CommonwedUh  v.  Connors,  116  Mass.  35,  there  were 
two  indictments,  the  first  of  which  alleged  the  keeping  of  the  tene* 
ment  on  July  1,  1872,  and  on  divers  other  days  and  times  between 
that  day  and  May  1,  1873 ;  and  the  second  indictment  alleged  the 
keeping  on  May  1, 1873,  and  on  other  days  between  that  day  and 
June  12, 1873.  It  was  objected  in  that  case  that  two  offenses  were 
charged,  when  but  one  offense  had  been  committed,  because,  by 
comparing  the  indictments,  it  appeared  that  the  grand  jury  had, 
in  the  two  indictments  together,  charged  a  continuous  keeping  of 
the  same  tenement  upon  every  day  from  July  1, 1872,  up  to  June 
12,  1873,  and  that  the  offense,  being  continuous,  could  not  be  sub- 
divided, and  made  to  constitute  two  offenses,  when  in  fact  but  one 
had  been  committed.  This  position,  however,  was  decided  to  be 
untenable.  Because  there  was  no  single  day  common  to  both  in- 
dictments, it  was  held  that  two  distinct  offenses  were  charged ; 
thus  illustrating  the  very  large  discretion  vested  in  the  grand  jury 
in  limiting  the  time  within  which  a  series  of  acts  may  be  alleged  as 
constituting  a  single  offense.  Other  practical  difficulties  may  readily 
be  suggested  in  the  way  of  holding  that  precisely  the  same  acts^ 
under  allegations  which  call  for  no  other  acts,  constitute  different 
offenses,  and  are  not  the  identical  offense. 

This  case  differs  widely  from  those  cases  so  fully  commented  upon 
in  Morey  v.  OommonweaUh^  cited  above,  in  which  the  same  acts  done 
at  the  same  time  may  constitute  both  of  two  distinct  offenses.  As  a 
sale  of  liquor  without  authority  upon  the  Lord's  Day  is  an  offense 
against  the  law  regulating  the  Mde  of  intoxicating  liquors,  so  it  may  be 
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tdso  another  and  distinct  o£Fen8e  of  violation  of  the  Lord's  Day  ;aDl 
although  it  has  been  held  that  though  the  same  acts,  thus  oommit- 
ted  at  the  same  time,  may  constitute  two  distinct  offenses,  and  the 
party  may  be  oonyicted  of  both  offenses,  yet  the  complaints  mast 
be  different,  must  contain  different  allegations  and  charge  different 
offenses.  In  the  case  at  bar,  the  offense  charged  in  the  two  com- 
plaints is  the  same,  and  the  eyidence  which  would  sustain  the  first 
complaint  would  necessarily  support  the  second. 

On  the  whole,  therefore,  upon  the  question  of  law  which,  with* 
out  criticising  the  form,  the  parties  intended  to  present,  namely, 
whether  an  acquittal  on  a  complaint  charging  the  defendant  with 
maintaining  a  nuisance  from  January  1  to  May  28,  1878,  is  a  bar  to 
another  complaint  for  maintaining  the  same  nuisance  from  J«i* 
nary  1  to  August  20,  1878,  we  are  of  opinion  that  snch  an  aoqintp 
tal  property  pleaded  and  duly  established  is  a  bar. 


Fabuinoton  y.  Eimbalu 

Of81CnM.8tt.) 
LmmiUrd  mnd  tenant  — -  when  oMtignor  ej 


A  law  eui  reeoTer  rent  from  in  aaeignee  of  the  lease  9a^ 

has  paid  the  rent  to  the  laoaor. 

ACTION  for  use  and  occupation  of  a  store.  Hnnneman 
the  store  to  the  plaintiff,  resenring  rent;  the  plaintiff  assigned 
the  lease,  and  the  defendant  was  the  assignee  in  bankmptcy  of  a 
•ub*assignee.  The  action  was  for  the  rent  from  April  27  to  Sept  S7« 
1876.  The  plaintiff  had  paid  Hnnneman  the  rent  only,  for  Maioht 
April  and  May,  1876.  Hnnneman  had  noTer  released  the  plaintill^ 
nor  assented  to  any  of  the  assignments,  nor  recogniied  the  debod- 
ant  nor  claimed  rent  from  him.  The  plaintifl  had  judgmeaiiflr 
the  amount  claimed. 

/>•  F.  Kimball,  pro  m.  ^ 

7.  P.  Farley^  Jr.,  for  plaintifi. 

Ekbioott,  J.    When  a  lessee  assigns  his  entire  interest  n  tM 
estate,  he  is  still  liable  to  the  lessor  on  his  covenants  to  p«/  isat } 
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•nd  the  assignee  is  also  liable  to  the  lessor  for  the  performance  of 
all  the  covenants  which  run  with  the  laud  by  virtue  of  the  privity 
of  estate  created  by  the  assignment  Wall  v.  ITinds,  4  Gray,  256; 
Blaks  V.  Sanderson,  1  id.  332;  Sanders  v.  Partridge,  108  Mass. 
556.  Both  are  liable,  and  the  lessor  has  the  option  to  sue  either. 
When  the  lessee  is  obliged  to  pay»  by  reason  of  his  covenants  to 
pay  rent,  the  question  arises,  what  are  his  rights  against  the  as- 
signee who  has  uot  peliormed  his  duty,  but  has  taken  the  whole 
benefit  of  the  lease. 

It  was  said  in  general  terms  by  Chief  Justice  Shaw  in  Patten  v. 
Deshon,  1  Gray,  325,  330,  that  *^  the  first  lessee,  notwithstanding 
the  assignment,  remains  liable  for  the  rent,  in  virtue  of  his  express 
covenants  if  the  lessor  elects  so  to  hold  him,  in  which  case  he  will 
bo  entitled  to  the  rent  from  the  assignees."  The  leading  case  in 
England  is  Burnett  v.  Lynch,  5  B.  &  G.  589,  where  it  was  held 
that  a  lessee,  who  had  assigned  the  lease  by  a  deed  poll,  and  had 
been  compelled  to  pay  damages  to  the  lessor  for  braach  of  the  cove« 
nantsof  the  lease  while  his  assignee  was  in  occupation,  could  main- 
tain an  action  against  the  assignee  for  having  neglected  to  perform 
the  covenants  whereby  the  lessee  suffered  damage.  Lord  Denhan, 
in  oommenting  on  this  case,  when  delivering  the  judgment  of  the 
Exchequer  Chamber  in  Wolveridge  v.  Steward,  1  Cr.  &  M.  644, 660, 
stated  that  *'  the  effect  of  the  assignment  is,  that  the  lessee  becomes 
a  surety  to  the  lessor  for  the  assignee,  who,  as  between  himself 
and  the  lessor,  is  the  principal,  bound,  whilst  he  is  assignee,  to  pay 
the  rent  and  perfoim  the  covenant  running  with  the  estate;  and 
the  surety,  iJter  paying  the  debt,  or  discharging  the  obligation  to 
which  he  is  liable,  has  his  remedy  over  agains^  the  principal.  And 
he  would  also,  in  all  probability,  have  the  same  remedy  over  against 
each  subsequent  assignee,  in  respect  of  breaches  committed  during 
the  continuance  of  the  interest  of  each,  for  the  lessee  is,  in  effect,  a 
surety  for  each  of  them  to  the  lessor."  And  Baron  Parke,  who 
took  part  in  that  judgment,  afterward,  in  Humble  v.  Langston,  7 
IL  &  W.  517,  530,  also  expressed  the  opinion  that  the  lessee  was 
liable  in  the  nature  of  a  surety,  as  between  himself  and  the  assignee, 
for  the  performance  of  the  covenants  of  the  lease. 

In  Jfoule  V.  Garrett,  L.  B.,  5  Ex.  132,  the  assignee,  for  whose 

breach  of  the  covenants  of  the  lease  the  lessee  was  obliged  to  pay, 

did  not  take  directly  from  the  lessee,  but  was  second  assignee,  and 

the  question  suggested  by  Lord  Dbkhak  arose  as  it  does  in  ihfi 
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case  at  bar.  It  was  held  that  there  was  an  implied  promise  on  the 
part  of  each  successive  assignee  of  a  lease'  to  indemnify  the  original 
leissee  against  breaches  of  covenant  in  the  lease  committed  by  each 
assignee  during  the  continuance  of  his  own  term.  The  decision 
was  afterward  affirmed  in  the  Exchequer  Chamber.  L.  R,  7  Ex. 
101.  Chief  Justice  CocKBURNy  while  conceding  that  the  defend* 
ants  might  be  held  on  the  ground  of  the  implied  contract^  was  of 
opinion  that  the  liability  of  thQ  assignee  might  be  put  on  another 
and  preferable  ground,  namely,  that  when  one  person  is  compelled 
to  pay  damages  for  the  legal  default  of  another,  he  is  entitled  to 
recover  from  the  peraon  by  whose  default  the  damage  was  occa- 
sioned  the  money  so  paid,  and  that  it  was  a  matter  of  indifference 
whether  the  liability  rested  on  an  implied  contract  or  on  an  obliga- 
tion imposed  by  law;  it  was  a  duty  the  law  enforces.  Mr.  Justice 
WiLLES  stated  his  concurrence  in  this  concise  language:  ''I  am  of 
the  same  opinion,  on  the  ground  that  where  a  party  is  liable  at  law 
by  immediate  privity  of  contract,  which  contract  also  confers  a 
benefit,  and  the  obligation  of  the  contract  is  common  to  him  and 
to  the  defendant,  but  the  whole  benefit  of  the  contract  is  taken  by 
the  defendant,  the  former  is  entitled  to  be  indemnified  by  the  latter 
in  respect  of  the  performance  of  the  obligation.'' 

Assuming,  therefore,  that  a  lessee  may  maintain  an  action  against 
an  assignee  on  either  of  the  grounds  suggested  in  these  cases,  it  is 
very  clear  that  he  can  only  do  so  after  he  has  paid  the  lessor  for 
breach  of  the  covenants  of  the  lease  by  the  assignee.  If  he  is  a 
surety,  then  he  must  pay  the  debt  for  which  he  is  liable  before  he 
can  recover  of  the  principal.  Hoyt  v.  Wilkinson^  10  Pick.  31.  If 
it  is  a  debt  imposed  tpon  him  by  the  default  or  act  of  the  assigneet 
it  must  of  course  be  discharged  before  the  liability  of  the  assignee 
accrues.  The  ruling,  therefore,  of  the  presiding  judge,  which 
allowed  the  plaintiff  to  recover  for  monthly  installments  of  rent 
which  he  had  not  paid,  was  enoneoos.    No  question  of  pleadini 

wasraiied. 

Exceptions  susiainei 
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HAsniiros  y.  Stbisok. 
(i2(Ma«.an.) 

Sander  — wmauthariud  repetUion  hff  third  iMftMA 

wlio  atten  a  slander  is  not  responsible  for  its  ▼olontary  and  anjostlfiablt 
lepetitkm  by  others,  orer  whom  he  has  no  oontrol,  and  without  his  anthority 
oir  t<8(|iiestk 

4GTI0N  for  dander.     There  was  evidenoe  of  repetitions  of  the 
slanderons  words  by  those  who  heard  them.     The  opinion 
states  the  other  facts.    The  plaintiff  had  judgment  below. 

ff,  H.  Bond,  for  defendant. 
O.  M.  Steams,  for  plaintiff. 

GRATy  J.  It  is  too  well  settled,  to  be  now  questioned,  that  one 
who  ntters  a  slander  is  not  responsible,  either  as  on  a  distinct  cause 
of  action  or  by  way  of  aggravation  of  damages  of  the  original  slan* 
der,  for  its  voluntary  and  unjustifiable  repetition,  without  his 
authority  of  request,  by  others  over  whom  he  has  no  control,  and 
who  thereby  make  themselves  liable  to  the  person  slandered ;  and, 
that  such  repetition  cannot  be  considered  in  law  a  necessary 
natural  or  probable  consequence  of  the  original  slander.  Ward  v. 
Weeks,  4  M.  &  P.  796  ;  s.  c,  7Bing.  211 ;  TunnicUffe  v.  Moss,  S 
Oar.  &  E.  83  ;  Barnett  v.  Allen,  1  F.  &  F.  125  ;  Dixon  v.  Smith,  5 
H.  4  N.  460  ;  Parkins  v.  Scott,  1  H.  &  C.  163  ;  Derry  v.  Handley, 
16  L.  T.  (N.  S.)  263;  SUvens  v.  Hartwell,  11  Mete.  642,  660; 
Turwittiger  y.  Wands,  17  N.  Y.  64 

In  the  present  case,  there  was  no  evidence  that  the  defendant,  in 
any  form  of  words,  asked  or  authorized  any  one  to  repeat  his  state- 
ments, or  that  those  who  did  repeat  them  held  any  relation  to  him 
that  would  imply  such  authority,  or  had  any  legal  justification  for 
the  repetition.  The  presiding  judge,  though  expressly  requested 
to  rule  that  no  damages  could  be  recovered  by  the  plaintiff  on 
aooount  of  the  repetition  by  third  persons  of  statements  made  by 
the  defendant,  declined  so  to  do  and,  in  the  instructions  given, 
allowed  the  jury  to  hold  the  defendant  responsible  for  repetitions 
by  such  persons,  and  for  which  they  would  themselves  be  liable  to 

tte  pbuntifl.    For  this  reason  the 

Exceptions  must  be  sustained. 
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(128  3Cafl8.  88Sm 

Jfoffii^— -flMffM  iooman'«  teparaU  huikum  — yhi'inliy. 

^  married  woman,  owning  and  carrying  on  a  farm  for  the  sappori  of  iMff 
family  or  her  hosband'i  family,  ii  engaged  in  a  *'  bneineflB  on  her  aeptmie 
aecoant,^  within  the  meaning  of  a  statute,  requiring  her  to  file  a  eertlficate 
that  personal  property  used  in  her  separate  business  is  owned  by  her.  In 
order  to  exempt  it  from  attachment  against  her  husband. 

REPLEVIN  of  farming  implements.  The  implements  were  npoii 
and  used  in  the  cultivation  of  a  farm  owned  by  the  plaintiil^ 
upon  which  she  and  her  husband  lived,  and  which  she  carried  on 
ior  her  own  benefit,  her  husband  assisting  in  the  management 
The  farm  originally  belonged  to  the  husband,  and  was  conveyed  by 
him  to  the  wife,  without  valuable  consideration.  Some  of  tlit 
hnplements  had  been  purchased  and  paid  for  by  the  wife,  while 
others  she  had  paid  nothing  for.  The  husband  sold  them 
M  to  the  vendee  of  the  defendant.  The  opinion  states  other  facts. 
The  plaintiff  had  a  verdict. 

3,  H.  Bond,  for  defendant. 
(7.  Delano,  for  plaintiff. 

Ambs^  J.  It  appears  from  the  bill  of  exceptions  that  the  ftfo^ 
^containing  about  one  hundred  and  sixty  acres,  was  carried  on  under 
the  management,  and  generally  by  the  personal  labor,  of  the  plaint- 
iff's husband.  A  number  of  cows  and  other  animals  was  kept  on 
the  place.  Additional  laborers  were  employed  to  assist  in  the 
planting,  haymaking  and  harvesting  seasons.  The  management 
generally  was  such  as  is  usual  in  farms  in  that  part  of  the  conntiy. 
It  does  not  appear  that  the  husband  had  any  other  occupation,  but 
in  all  that  he  did  upon  the  place  he  was  acting  as  the  plaintilTi 
agent  The  farm  itself  belonged  to  her,  and  she  claims  to  be  the 
owner  of  the  animals  kept  on  the  place,  of  the  produce  of  the  fiunn, 
and  of  all  the  tools,  implements,  and  personal  property  of  eveij 
kind  used  in  carrying  it  on.  She  furnished  the  pay  for  the  help 
employed,  and  for  all  such  articles  as  were  purchased  to  be  used 
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apon  the  place.  And  whateyer  money  was  obtained  from  the  sale* 
of  any  of  the  prodace  was  paid  to  her.  She  distinctly  contends 
that  the  whole  of  the  business  was  on  her  separate  account. 

The  only  question  is  whether  this  business  comes  within  the 
meaning  of  the  statute  of  1862,  ch.  198,  §  1,  which  requires  that 
a  married  woman  doing  business  on  her  separate  account,  in  order 
to  protect  her  property  employed  in  such  business  from  liability  to 
be  attached  for  her  husband's  debts,  must  file  with  the  town  clerk  the 
certificate  prescribed  by  that  statute.  The  object  of  the  statute^ 
was  to  afford  the  means  of  ascertaining  in  which  of  the  two  per- 
sons, apparently  in  the  possession  and  use  of  property  in  carrying 
on  any  kind  of  trade  or  occupation,  the  title  is  vested.  So  that  all^ 
haying  occasion  to  transact  business  with  either,  may  regulate  their 
dealings  accordingly.  Bigblow,  C.  J.,  in  Chapman  y.  Briggs,  11 
Allen^  546.  It  has  been  decided  that  this  provision  of  the  statute- 
applies  to  personal  property  only.  Bancroft  v.  Curtis,  108  Mass. 
47.  The  certificate  should  set  forth  the  name  of  the  husband,  the 
nature  of  the  business  proposed  to  be  done,  and  the  place  where  it 
18  to  be  done,  **  giving  the  street  and  number  of  the  place  of  busi* 
ness  if  practicable."  We  do  not  understand  that  this  statute  is  to 
be  restricted  in  its  application  to  cases  in  which  a  married  woman 
goes  into  business  as  a  trader  in  the  ordinary  sense  of  the  word,  or 
manufactures  goods  for  sale,  or  keeps  a  boarding-house,  but  that 
agriculture  may  be  one  of  those  occnpations  in  which  she  may  do 
business  on  her  separate  account  within  the  meaning  of  the  statute. 
If  it  is  an  occupation  by  which  she  snpports  herself  and  her  family, 
and  is  carried  on  with  her  funds,  and  with  implements  and  means 
belonging  to  her,  it  is  immaterial  that  the  produce  is  mainly  con* 
Bumed  in  her  family,  and  that  a  small  part  of  it  only  is  raised  tO' 
be  sold. 

The  case  of  Proper  v.  Cobb,  104  Mass.  689,  which  is  cited  by  the 
plaintiff,  does  not  conflict  with  our  view  of  the  case  at  bar.  There 
may  be  partial  uses  of  land  belonging  to  a  married  woman  on  so 
small  and  trivial  a  scale  as  not  to  come  within  the  description  of  a 
separate  business  within  the  meaning  of  the  statute,  and  cases  might 
be  imagined  presenting  some  ambiguity  in  regard  to  its  application. 
We  go  no  farther  on  this  occasion  than  to  say,  that  where  a  mar- 
.ried  woman  carries  on  a  farm  for  the  support  of  her  family,  or  her 
husband's  family,  she  is  following  a  separate  business,  which  re- 
qnires  the  designated  certificate  for  the  protection  of  the  persona} 
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property  employed  in  it  from  liability  to  the  husband's  iM^ 
Chapman  Y.  ibsier,  6  Allen,  136 ;  Feran  v.  Budolph^en,  106  Mass. 
471, 

As  the  jury  were  iDstmcted  to  find  for  the  plaintiff,  on  the  gromid 
that  no  certificate  was  Decessary  to  protect  the  property  from  attach- 
ment by  a  creditor  of  her  husband,  a  new  trial  most  be  ordered. 

Sxeeptum$  suBtammL 


MOBBIBSBT  Y.  EaSTBBN  BaII«B0AJ>  CoM  PAVT. 

Negligenee^-'  action  for,  by  treipauer&n  roQmag, 

Defendant's  railway  train  ran  over  and  injured  a  child  four  yean  of  ags^  walk 
ing  on  its  track.  The  place  in  question  was  a  cutting  through  a  ledge,  aaar 
which  the  plaintiflf  lived  with  his  mother.  There  were  houses  on  both  sidei 
of  the  track  upon  the  ledge  and  bejond  it,  and  the  cutting  waa  unfenoed  il 
both  ends.  The  cutting  was  400  feet  from  any  public  street,  bat  people  were 
accustomed  to  pass  through  it.  HM,  that  the  plaintiff  was  a  treapsier, 
and  could  not  maintain  an  action  for  the  injury,  there  being  no  evideiifle  ol 
malice  or  gross  and  reckless  carelessness.    (Sm  WfU,  p*  087.) 

ACTION  for  injury  sustained  by  the  plaintiff  in  being  ran  OTer 
by  defendant's  railroad  train.  The  plaintiff  at  the  time  of 
the  accident  was  four  years  old>  and  was  playing  upon  the  track, 
in  a  cutting  through  a  ledge,  near  the  bouse  where  he  lived  with 
his  mother.  There  were  houses  on  the  ledge  on  both  sides  of  the 
track,  and  beyond  the  track,  and  the  cutting  was  nnfeneed  at  both 
ends.  The  cutting  was  400  feet  from  any  public  street,  but  people 
were  accustomed  to  pass  through  it  The  mother  had  been  watch- 
ing the  boy  at  play  near  the  house;  that  he  was  in  the  habit  of 
running  to  the  track;  that  she  let  him  out  of  her  sight  a  minute^ 
and  he  ran  on  the  track.  The  engineer  was  at  his  poet,  and  saw 
nothing  of  the  child.  The  whistle  and  bell  were  usually  sounded 
near  that  point,  and  he  supposed  they  were  sounded  on  this  oooa^ 
sion;  but  there  was  also  testimony  that  they  were  not  aoanded.  The 
defendant  had  a  verdict 

O.  A.  Benjamin,  for  plaintiff. 

&  Lincoln,  Jr.,  for  defendant,  was  not  called  npon. 
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Ambs,  J.  The  plaintiff  at  the  time  of  the  accident  was  a  mere 
intrader  and  trespasser  upon  the  railroad  track.  No  indncement 
or  implied  invitation  to  him  to  enter  upon  it  had  been  held  ont. 
He  was  neither  a  passenger  nor  on  his  way  to  become  one,  bat  was 
there  merely  for  his  own  amusement^  and  was  using  a  track  as  a 
playground.  The  defendant  corporation  owed  him  no  duty,  except 
the  negative  one  not  maliciously  or  with  gross  and  reckless  careless-^ 
ness  to  run  over  him.  Johnson  v.  Boston  d  Maine  Railroad^  125 
Mass.  75.  Upon  this  question,  and  also  upon  the  question  whether 
the  plaintiff's  injuries  had  resulted  from  the  tortious  acts  of  the 
defendant,  without  contributory  negligence  on  the  part  of  the 
plaintiff  or  of  thoso  who  had  him  in  charge,  the  case  was  submit- 
ted to  the  jury  with  instructions  of  which  no  complaint  is  made 
on  his  behalf.  The  verdict  was  for  the  defendant,  and  we  do  not 
think  that  any  other  verdict  could  have  been  authorized  by  the 
evidence.    Therefore,  by  the  terms  of  the  report,  there  must  be 

Judgment  on  the  verdict. 

NoTB  Bt  TEM  RBPoana.—  See  OrxunUeh  ▼.  Wunt^  86  Penn.  St.  74 ;  s.  c  87  Am.  Btp, 
04  ;  McAlpin  r.  PoweU,  70  N.  Y.  128 ;  8.  a,  88  Am.  Rep.  SS3,  and  note«  MS ;  St.  Lmda^  eto., 
B.  B.  Co.  T.  Bell, 81  HL  TV;  a.  o., 85  Am.  Rep.  860;  Kufe  ▼.  Milwaukee andSLFOul  R,  H» 
Oo.,  21  Hhrn.  207;  8.  C,  18  Am.  Rep.  888;  Oray  ▼.  SeotU  66  Penn.  St.  846;  8.  a,  5  Am.  Rep. 
STl;  Severy  ▼.  Nldctnotif  180  Mass.  806;  s.  c,  21  Am.  Rep.  614 ;  lUtnoiB  OcnL  R.  B.  Co,  ▼. 
Oo^frry,  71 IIL  600;  s.  o., 83  Am.  Rep.  112;  Niehnhton  v.  Erie  RaUway  Co.,  41 N.  Y,  6dSL 

In  Johnton  v.  BotUm  A  McUne  Rallmad,  185  Mass.  75,  dted  In  the  principal  case.  It  was 
bald  tluit  If  A  peraon  busra  a  ticket  which  entitles  him  to  a  passage  over  a  railroad  from  A. 
to  C,  and  stops  at  B. ,  taitendlng  to  nssume  his  Journey  to  C.  the  same  day,  leaves  the  Bta> 
tion  at  D.,  and  afterward,  while  on  his  way  to  the  station  of  another  railroad  corporation 
near  by,  for  the  purpose  of  meeting  his  son,  returns  to  the  station  which  he  had  left,  and 
li  injiind  while  crossing  the  trades,  through  the  negligence  of  the  railroad  corporation 
which  had  sold  him  the  ticket,  when  he  might  have  crossed  the  railroad  at  a  highway  cross- 
ing, he  Is  a  trespasser,  and  cannot,  In  the  absence  of  evidence  that  the  n^iligencewas  wUl- 
fiil,  maintain  an  action  for  the  injury,  although  the  defendants  platforms  extend  between 
two  highways  crossing  the  track,  and  people  have  been  accustomed  to  pass  from  the  sta- 
tion on  one  railroad  to  that  on  the  other  at  that  point  without  objection  by  the  corporation, 
and  although  his  ticket  does  not  forbid  stopping  over  at  B. 

In  NUhnUmn  v.  Erie  By.  Co.,  41  N.  Y.  SiS,  the  plaintiff's  Intestate  was  run  over  and 
killed  by  defendant's  cars  while  he  was  crossing  the  track  on  their  premises,  not  at  a  pubUo 
crossing,  but  where  persons  had  been  accustomed  to  cross  without  objection.  It  was  held 
that  no  action  could  be  maintained.    The  court  said,  by  E.  Darwin  Smith,  J. : 

^Ko  relation  existed  between  the  defendant  and  Nicholson  to  create  any  particular  du^, 
•ndi  as  exists  between  a  master  and  servant,  or  employer  and  his  employee.  The  com- 
plaint alleged  that  the  said  James  Nicholson  was  travelling  upon  a  public  highway  and 
lawfully  crossing  the  defendant's  track.  If  the  fact  had  been  so  the  defendant  and  N  Ichol- 
aon  would  have  stood  upon  common  ground,  and  could  have  had  equal  rights  In  such 
highway,  and  the  defendant  would  have  owed  to  him  a  clear  legal  duty;  but  the  case  seems 
to  me  to  be  without  the  first  element  to  create  a  legal  duty  on  the  part  of  the  defendants 
to  set  or  secure  their  cars  In  respect  to  the  rights  of  said  Nicholson.  He  was  not  In  their 
smploy .  He  was  not  In  the  employ  of  the  iron  company.  He  had  no  lawful  business  at 
thstinio  on  their  track;  no  legal  right  to  use  or  cross  it,  and  would  have  been  simply  er- 
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-cosed  from  UAbiUtjM  a  treepaoooronthe  naked  ground  of  a  Iioenae»  iinpHedfhMiiiNwioaa 
we  witiuMit  objection . 

^The  case  ia  within  the  principle,  I  think,  anerted  in  fiounseD  ▼.  SmgUk,  97 Ei^  Com. 
Law,  7SI. 

**In  that  caie  the  question  arose  upon  demurrer.  The  complaint  sDegwl  that  tka 
defendant  had  a  certain  quarry  which  had  long  been  open  and  woikad  for  grtHiift  out 
stone,  and  which  was  situated  upon  certain  waste  land  which  was  considered  open  to  ttm 
.public;  and  that  all  persons  haring  occasion  to  come  upon  or  over  said  waste  laiid  had 
been  used  and  accustomed  to  go  upon,  along  and  across  the  same  without  intempttai  «r 
hindrance  from  and  with  the  license  and  permission  of  the  owners  thereof;  that  ssid 
quarry  was  between  twohighwajrs,  and  that  the  defendant  left  the  sanae  unfenoed  sad 
look  no  care  to  guard  it,  and  that  plaintiff,  having  occasion  to  pass  over  said  waste  land  la 
a  dark  nighti  fell  Into  said  quarry  and  was  injured. 

**  The  court  sustained  the  demurrer,  holding  that  the  defendant  owed  no  duly  to  the 
plaintiff.  In  respect  to  that  part  of  the  complaint  where  it  was  aOeged  that  all  persons  hav- 
ing occasion  to  cross  or  pass  over  the  said  waste  land,  have  been  used  and  accustomed  to 
go  upon,  along  and  across  the  same  without  interruption  or  hindrance  from,  and  with  the 
license  and  permission  of  the  owners  of  such  waste  land,  the  learned  Judge  said:  'Ho  right 
is  aDegnd.  It  is  merely  stated  that  the  owners  allowed  all  persons  who  chose  to  do  so,  for 
recreation  or  for  business,  to  go  upon  the  waste  without  complaint;  that  they  were  not 
churlish  enough  to  Interfere  with  any  person  who  went  there.  One  who  thna  uses  the 
wsste  has  no  right  to  complain  of  any  excavation  he  finds  there.  Ha  must  take  the  pep- 
mission  with  its  concomitant  conditions,  and  It  may  be  perils.* 

**•  That  Is  precisely  this  case.  All  who  pleased  were  permitted  to  croas  tiie  open  commoa 
waste  ground  adjacent  to  the  defendant's  track,  and  the  track  Itaelf ,  withoat  htm'ranm; 
but  it  was  at  their  own  risk  and  peril.  The  defendant  undertook  or  aMomed  no  doty  in 
respect  to  such  persons.  As  was  said  in  the  above  dted  case,* all  thatcanbeaaldls,  that 
the  plaintiff  had  a  tacit  permission  to  cross  the  track. '  ** 

Eabl,  C  J.,  said :  ''At  the  time  the  intestate  was  killed  he  was  paaslag  ov«r  thebnaoh 
track  upon  defendant's  land.  It  cannot  be  doulited  from  the  evidence  that  he  had  as 
Implied  license  to  cross  at  that  point,  and  hence  that  he  was  lawfully  there.  He  waa  not 
there  by  invitation  of  the  defendant,  nor  in  the  business  of  the  defendant,  but  for  his  ova 
purpose  on  his  way  home.  While  he  was  lawfully  there,  he  had  no  rig^  as  against  ths 
defendant  to  be  there.  It  could  at  any  time  have  revoked  the  license*  and  then  heeoaid 
not  have  crossed  at  that  point  without  being  a  trespasser. 

"  The  cars  were  lawfully  upon  the  branch  track,  and  the  defendant  had  the  ri^il  to  lia«a 
them  there.  The  defendant  owed  the  intestate  no  active  duty.  It  owed  falm  no daty  abal 
ever,  except  such  as  every  citizen  owes  another.  It  had  no  right  intentionally  to  Injioa 
him,  and  would  be  liable  if  it  heedlessly  or  carelessly  injured  him  while  petfonnlnglli 
own  business.  It  owed  him  a  duty  to  abstain  from  Injuring  him  eitber  Intentionally  sr 
carelessly,  but  it  did  not  owe  him  the  duty  of  active  vigilance  to  see  that  he  waa  not  1^ 
Jured  while  upon  its  land  merely  by  permission  for  his  own  convenience.  If  the  poiit 
where  the  Intestate  was  killed  had  been  a  public  highway,  or  !f  at  the  time  he  had  bsm  a 
passenger  In  a  car  upon  the  main  track,  and  he  had  been  injured  by  collision  with  the  csis 
coming  down  the  branch  track,  or  if  in  any  other  way  he  had  been  not  only  lawftaUy,  bol 
In  the  exercise  of  a  right  at  that  point,  the  defendant  would  have  owed  him  a  doty  to  ses 
that  the  cars  upon  the  branch  track  were  properiy  secured,  but  aa  it  waa  thaj  owed  hin 
no  duty  and  cannot  be  charged,  as  to  him,  with  negligence  In  not  M^^^tig  or  faatealag  tha 
cars.    In  reaching  this  conclusion,  I  think  I  am  sustained  both  by  principle  and  anthority.* 

Ixnr,  J.,said:  **  It  Is  true  that  the  evidence  tended  to  show  that  tbara  waa  danger  of  ths 
oars,  left  unfastened,  being  moved  by  winds  In  that  locality,  and  that  It  waa  a  proper  pr»> 
cautionary  measure  to  block  the  cars  or  fasten  them  In  some  other  way  to  prevent  sock 
movement.  I  however  do  not  find  any  facts  In  this  case  to  Justify  tl^  ^r*^j.MM«  tkak 
the  defendant  by  the  omission  of  that  precaution  failed  in  the  performance  of  any  da^  t» 
the  deceased.    There  was  not  any  subetsting  reladon  between  tbe  partiea  that  Imposed  H. 

**  Assuming  that  the  deceased,  in  consequence  of  the  previous  aeqnlesceaos  <tf  the  de- 
fendant in  his  passing  over  the  track,  could  not  be  considered  a  oaspaaaer,  he  bad  as 
rignt  to  impose  or  exact  any  condition  or  restraint  as  to  tbT&ianner  In  whidi  it  should  ue» 


APRIL  TERM,  1879.  ggg 


Began  ▼.  Baldwin. 


Ilipnpertif.    He  was  in  tli*  piuwuulUmoC  his  own  bwlneM,  and  bad  no 
wkatavwwtth  tbedeTendanft. 

'*▲  man  tagr  dosing  a sata  in  the  fSenoe  separating  bia  yardorinclosnrafhMnalii^war 
sffiBcf  aH7 preront  bia  boraefhnn  running  oTsrapenon  rigfaltaUy  paariag  on thi» 

in  front  oC  bis  premiaesi  and  it  may  be  deemed  prudent  todosos  bnfebiS( 
m  dnjfcwmnfltcbaiga  Mm  with  a  negHgennft  or  breach  Qg  duly.** 


Bbgak  y«  Baldwih; 

(tt6MaM.4tt.) 
FfWiiil—  9oluniajy  —  uhen  may  be  reemured  hmek,* 

piovided  that  the  lessee  should  keep  the  premises  repaired,  exeepi  im 
cue  €d  fire»  and  in  case  the  premises  should  be  rendered  unfit  for  tenancsf 
by  fire,  there  should  be  a  Just  and  proportionate  abatement  of  the  rent. 
The  premises  were  rendered  unfit  for  tenancy  by  fire,  but  the  lessor  demand* 
lug  the  rent,  the  lessee  paid  it  under  protest.  HM,  that  he  eould  not  !•- 
eowr  it  back, 

ACTION  on  contract  The  decIai*ation  alleged  in  sabstance  that 
the  defendant  in  writing  leased  to  the  plaintiff  certain  premisee 
for  the  term  of  ten  years ;  that  bj  the  terms  of  the  lease  the  'ie* 
fendant  was  to  pay  the  plaintiff  a  certain  rent  monthly,  ^'except 
only  in  case  of  fire  or  other  casualties/'  and  to  keep  the  premise* 
in  repair,  ^reasonable  use  and  wear,  and  damage  by  accidental  fire 
or  other  ineri table  accidents  only  excepted  ;"  '^  Provided,  always, 
that  in  case  the  premises,  or  any  part  thereof,  shall,  during  said 
term,  be  destroyed  or  damaged  by  fire,  or  other  unavoidable  casualty, 
10  that  the  same  shall  be  thereby  rendered  unfit  for  use  and  habita- 
tion, then,  and  in  such  case,  the  rent  hereinafter  reserved,  or  a  just 
and  proportionate  part  thereof,  according  to  the  nature  and  extent 
of  the  injury  sust<ained,  shall  be  suspended  or  abated  until  said 
premises  shall  have  been  put  in  proper  condition  for  use  and  hab* 
itation  by  the  said  lessor,  or  these  presents  shall  be  thereby  deter- 
mined and  ended  at  the  election  of  the  said  lessor  or  his  legal  repre- 
sentatives.*' The  declaration  also  alleged  that  the  building  on  the 
piemiMB  was  burned  and  injured  by  fire  during  the  term,  and  ren* 
dered  unfit  for  use  and  habitation,  and  was  not  put,  by  the  lessor,  in 
suitable  condition  and  repair  for  occupancy,  use  and  habitation  for 
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the  8pace  of  cue  year  and  longer ;  and  thedefendant,  though  often' 
requested,  refused  to  do  so ;  that  the  lease  was  not  determined  and 
ended  by  the  defendant ;  that  the  defendant  refused  to  abate  and* 
Buspend  said  rent,  or  a  just  and  proportionate  part  theieol^  bat 
exacted,  and  the  plaintiff  has  been  obliged  by  the  defendant  to  pay, 
the  rent  in  full,  which  the  plaintiff  did  under  protest^  in  order  to 
save  his  estate  and  business  ;  and  demanded  judgment  for  a  Just 
and  proportionate  rebate. , 

The  defendant  demurred  to  the  deolaration  and  the  ooort  cr- 
dered  judgment  for  the  defendant. 

P.  A.  Collins,  for  plaintiff. 

B.  W.  Hutchins.  for  defendant. 

Lord,  J.  In  this  case  the  demurrer  was  properly  guitainfld 
The  plaintiff's  declaration  sets  forth  no  cause  of  action  wliioh 
entitles  him  to  recover.  The  amount  which  he  seeks  to  reclaim 
waa  a  sum  which  he  voluntarily  paid ;  he  paid  it  under  no  mistake 
of  fact,  and  it  has  long  been  held  that  money  so  paid  cannot  be 
i^covered  back. 

There  is  an  early  case  {Moses  v.  Macpherlan,  I W.  BL  219),  in  which 
it  was  held  that  money  paid,  even  under  a  judgment  of  a  court  of 
competent  jurisdiction,  could  be  recovered  back,  if  in  equity  end 
good  conscience  the  party  receiving  it  was  not  entitled  to  hokl  it 
In  that  case,  the  plaintiff  had  indoraed  a  promissory  note,  and  at 
the  time  of  the  indorsement,  it  was  agreed  between  himself  and  the 
indorsee  that  the  latter  should  not  look  to  him  for  payment,  but 
should  rely  wholly  upon  the  obligation  of  the  maker.  Suit,  however, 
was  brought  against  the  indorser,  and  it  was  held  by  the  coart  that 
the  parol  collateral  agreement  made  at  the  time  of  the  indoi>iemeBt 
could  not  be  given  in  evidence  in  bar  of  a  suit  upon  the  mdorsemeoly 
and  judgment  was  rendered  against  him,  which  judgment  he  satis- 
fied. He  then  brought  his  action  upon  the  parol  agreement  to  re- 
cover the  amount  which  he  had  thus  paid  contrary  to  snefa  sgie^* 
ment,  and  it  was  decided  that  the  action  could  be  maintained. 
Lord  Mansfield,  in  giving  his  opinion,  says  that  the  agreement 
was  properly  rejected  in  the  former  suit,  and  judgment  properly 
rendered  therein;  but  that  the  parol  agreement  having  been  made, 
the  party  received  payment  of  the  note  when  in  equity  and  good  con* 
science  he  ought  not  to  have  receired  it,  and  that  m  the  eqnitabb 
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action  for  money  had  and  received,  the  plaintiff  fihonld  be  entitled.; 
to  recover  back  the  amount  paid  which  equitabl;  the  plaintiff  in  th» . 
fprmer  suit  had  no  right  to  demand. 

That  decision,  however,  was  never  deemed  satisfactory;  and  a|f 
though  the  courts  for  a  long  time  struggled  to  sustain  the  principle 
upon  which  it  w^  based,  that  money  paid  to  a  party,  who  in  equity 
and  good  conscience  ought  not  to  hold  it,  might  be  recovered  bac!^ 
yet  the  decision  itself  has  been  regarded  with  approbation^ 
and  the  limitation  has  come  to  be  fixed  that  a  party  may  ia 
equity  and  good  conscience. continue  to  hold,  money  voluntarily  paid 
to  him  under  no  mistake  of  fact,  and  without  fraud  upon  his  part* 
This  rule  was  established  in  Brisbane  v.  DacreSy  5  Taunt.  143,  and 
from  that  time  to  the  present  that  decision  has  been  recognized 
and  followed.  It  was  distinctly  recognized  by  Chief  Justice  Shaw 
in.  Bacon  Y^  Bacon,  17  Pick.  134,  and  by  the  court  in  Jbr^  T* 
AppleUm,  5  Cushu  115.  And  in  Benson  v.  Monroe^  7  Cush.  125>  181» 
Mr.  Justice  Metcalf  says:  *'  The  court  deem  this  a  plain  case.  It 
is  an  established  rule  of  law,  that  if  a  party,  with  a  full  knowledge 
of  the  facts,  voluntarily  pays  a  demand  unjustly  made  on  him,  and 
attempted  to  be  enforced  by  legal  proceedings,  he  cannot  recover 
back  the  money,  as  paid  by  compulsion,  unless  there  be  fraud  in. 
the  party  enforcing  the  claim,  and  a  knowledge  that  the  claim  is 
uDJuBf  Commencing  with  the  case  of  Brisbane  v.  Dacres,  befote 
cited,  he  then  propeeds  to  review  the  English  authorities  from  that 
time  forward  in  which  the  doctrine  has  been  acted  upon,  and  refers 
approvingly  to  the  expression  of  Lord  Ken^tok  in  Brown  v. 
ITKinaUif,  1  Esp.  279,  that  to  allow  such  an  action  *^  would  be  to 
try  every  such  question  twice." 

The  fact  that  the  plaintiff  in  this  case  might  have  been  under 
embarrassment  as  to  the  amount  of  rent  which  he  would  withhold^. 
or  which  he  might  properly  claim  to  rebate,  does  not  affect  the  prin- 
ciple. It  was  his  right  to  litigate  that  question  with  his  lessor,  and' 
his  election  to  pay  the  full  amount  rather  than  to  resist  the  pay- 
ment of  any  portion  of  it  makes  the  payment  a  voluntary  one.  .  It 
is  not  necessary  to  consider  whether  the  plaintiff  would  have  been 
entitled  to  a  cross-action  had  the  lease  contained  an  express  cove« 
nant  to  keep  the  premises  in  repair,  for  the  lease  contains  no  such 
ooveuant,  and  the  law  raises  no  implied  promise  to  do  so.  The  lease 
is  in  the  form  long  used  in  this  Commonwealth,  which  requires  the 
lessee  himself  to  keep  the  premises  in  such  repair  as  he  repeivea 
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ihem  (reasonablo  use  and  wear,  and  damage  by  accidental  fire  or 
other  inevitable  accident  only  excepted),  with  the  right,  commonly 
reserved  in  such  leases,  to  have  deducted  from  the  rent  a  reasonablo 
amount,  if  he  is  deprived  of  the  use  of  the  premises  by  such 
•Ity. 

Judgmmi  ^^brtmi^ 
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Jfet^iffmtfie  — >  dtmfferaus  animal  in  9tf^et — eanirihui^rg  m§gHg9mm, 

Tlie  plaintiff  was  Injared  by  the  defendant's  boll  while  it  was  beln^  M 
thiooi^h  a  pabUc  street.  The  defendant  was  proved  to  have  said  after  the 
aecident  that  his  servant  was  careless  in  his  manner  of  leading  the  ball 
throagh  the  street.  Heldt  that  this  evidence,  together  with  the  knowledge 
imputable  to  the  defendant,  of  the  dangerous  nature  of  the  animal  in  gsa- 
eral,  might  be  taken  as  an  admission  by  the  defendant  that  the  boll  needed 
to  be  controlled,  and  that  the  servant's  care  of  it  was  negligent. 

The  plaintiff,  while  walking  in  a  city  street^  heard  cries  for  help,  and  on  tonbg 
a  comer  saw  a  man  on  his  back  in  the  roadway,  holding  a  boll  by  a  rope 
attached  to  a  ring  in  his  nose,  the  ball  attempting  to  gore  him.  The 
plaintiff  went  near  the  bull,  but  did  not  attempt  to  assist  the  man,  and  the 
bull  rushed  upon  and  gored  the  plaintiff.  HM^  that  the  plaintiff  was  MS 
In  this  guilty  of  contributory  negligence. 

ACTION  of  damages  for  negligence.  The  plaintiff,  while  walk* 
ing  in  a  public  street  in  a  city,  heard  cries  for  help^  and  oo 
tumiog  a  comer  he  saw  a  man  on  his  back  in  the  roadway,  holding 
a  bull  by  a  rope  attached  to  a  ring  in  his  nose,  the  bull  attempting 
to  gore  him.  The  plaintiff  went  near  the  bull,  but  did  not  attempt 
to  assist  the  man,  and  the  bull  rushed  upon  and  gored  the  plaintift 
There  was  no  special  evidence  that  the  bull  was  dangerous.  Thers 
was  evidence  that  the  defendant,  the  owner  of  the  bull,  had  after 
the  accident  said  that  his  servant,  the  man  who  was  leading  the 
bull,  was  careless  in  leading  the  bull  through  the  streets  in  thai 
manner,  and  that  he  ought  to  have  led  him  attached  to  a  wagoo 
and  team,  as  he  had  done  on  a  former  occasion.  There  was  alss 
evidence  that  the  bull  was  gentle  and  had  always  been  easily  con* 
tfoUed  by  a  snap  ring  in  his  nose.    That  on  this  occasion  the  ball 
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was  excited  by  a  red  ecarf  worn  by  a  girl  in  the  street    The 
plaintiff  had  a  verdict    The  other  facts  appear  in  the  opinion. 

•7*.  (7.  Sanborn,  for  defendant 

/>•  Saunders  d  C,  O.  Saunders,  for  plaintiff^  were  not  called  npon* 

Ambs,  J.  The  instractions  to  the  jary  were  sufficiently  favora- 
1>le  to  the  defendant,  and  were  all  that  the  case  reqaired.  It  was 
jmled  that  in  order  to  recover  in  this  action,  the  plaintiff  must 
prove  that  the  bull  had  snch  propensities,  known  to  the  defendant^ 
as  caused  him  to  be  a  dangcroas  animal  when  led  by  one  person 
only,  in  the  day-time,  upon  the  streets  of  a  city,  in  the  manner  de- 
scribed in  the  evidence  reported  in  the  bill  of  exceptions ;  and  also 
that  it  must  be  proved  that,  in  thus  leading  the  ball,  the  defend* 
ant's  servant  was  negligent,  in  view  of  the  propensities  of  the  bnll 
known  to  the  defendant,  or  of  the  known,  ordinaiy  and  usnal  dis- 
position and  propensities  of  such  animals.  It  might  well  be  that^ 
previously  to  the  injury,  the  defendant  had  had  no  trouble  in 
managing  the  animal,  and  no  knowledge  of  anything  specially  or 
peculiarly  vicious  in  his  habits  or  inclinations.  But  the  jury  may 
have  believed  that  he  knew,  what  is  a  matter  of  common  knowl- 
-edge,  that  a  bull  is  an  excitable  and  powerful  animal,  and  that  it 
from  any  accidental  or  unexpected  cause  he  should  become  excited 
while  led  or  driven  through  a  public  street,  ho  might  be  dangerous. 
Hudson  V.  Roberts,  6  Exch.  697.  It  is  impossible  to  say,  upon  the 
evidence  reported,  that  the  jury  would  not  be  justified  in  finding 
that  the  knowledge,  which  by  the  ruling  of  the  court  was  necessary 
to  the  maintenance  of  the  action,  was  satisfactorily  proved.  There 
was  testimony  to  the  effect  that  the  defendant  had  said  that  it  was 
<earelc8S  bo  to  lead  the  bull  through  the  streets,  and  that  he  ought 
to  have  been  tied  behind  a  wagon,  as  he  had  been  once  before. 
The  JQiy^  if  they  believed  this  evidence,  might  well  have  considered 
it  as  an  admission  that  he  knew  that  the  animal  needed  to  be  kept 
tinder  control,  and  also  that  he  knew  that  the  control  which  his 
gervant  had  applied  for  the  purpose  of  leading  him  through  the 
streets  was  insufficient  In  Lyons  v.  Merrtek,  105  Mass.  71,  it  was 
held  that  the  owner  or  keeper  of  animals  of  a  vicious  disposition 
•or  mischievous  habits,  of  which  the  owner  had  previous  actual  or 
imphed  notice,  is  bound  at  his  peril  to  keep  them  at  all  times  and 
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in  all  places  properly  seoared,  and  is  responsible  to  any  one  who, 
without  fault  on  his  own  part,  is  injured  by  them.  The  case  of 
Hewes  v.  McNamara^  106  Mass.  281,  is  to  the  same  effect.  If  the 
jury  were  satisfied  that  the  defendant  knew,  or  ought  to  ha?e 
known,  that  the  bull  had  dangerous  propensities,  it  is  unneoeasaiy 
to  prove  that  on  any  previous  occasion  he  had  actually  endangered 
the  life  or  limb  of  any  person.  Worth  v.  Oitting,  L.  R,  2  C.  P.  L 
There  is  certainly  some  evidence  of  a  scistUer  in  this  case,  and  flie 
question  of  its  weight  is  not  before  us.  Applebee  v.  Percjf,  L.  &» 
9  a  P.  647. 

A  question  was  raised  at  the  trial  as  to  contributory  negligenoe 
on  the  part  of  the  plaintiff ;  and  it  was  contended  that  be  was  noi 
in  the  exercise  of  reasonable  care  in  approaching  so  near  to  the  ball 
as  he  did ;  and  that  the  calls  of  humanity  would  be  no  excuse. 
But  the  question  whether  the  plaintiff's  conduct  on  the  occasion  of 
the  injury  was  wanting  in  reasonable  prudence  and  caution,  in  view 
of  all  the  circumstances,  was  submitted  to  the  jury,  as  a  question 
peculiarly  for  them  to  decide.  They  were  to  consider  all  the  cir- 
cumstances, and  among  other  thipgs,  that  the  life  of  a  fellow- 
creature  was  in  extreme  danger  ;  but  they  must  have  understood 
that  reasonable  prudence  and  caution  were  elements  in  the  case 
which  the  plaintiff  must  prove.  It  does  not  follow,  as  a  matter  of 
law,  that  in  encountering  the  danger  he  was  necessarily  guilty  of  a 
want  of  due  and  reasonable  care.  The  emeigency  was  sudden, 
allowing  but  little  time  for  deliberation.  Some  allowance  might 
well  be  made  for  the  confusion  of  the  moment.  Buelx.  New  York 
Central  Railroad,  31  N.Y.  314.  In  Eckert  v.  Long  Island  Xailroad, 
43  N.  Y.  502  ;  8.  c,  3  Am.  Rep.  721,  a  case  of  the  rescue  of  a  child 
from  being  run  over  by  an  approaching  train,  the  court  say  that 
**  the  law  has  so  high  a  regard  for  human  life  that  it  will  not 
impute  negligence  to  an  effort  to  preserve  it,  unless  made  under 
such  circumstances  as  to  constitute  rashness  in  the  judgment  of 
prudent  persons.''  The  law  does  not  require  cowardice  or  absolute 
inaction  in  such  a  state  of  things.  Neither  does  it  leqnire  in  such 
an  emergency  that  the  plaintiff  should  have  acted  with  entire  self- 
possession,  or  that  he  should  have  taken  (he  wisest  and  moet 
prudent  course,  with  a  view  to  his  own  self-preservation,  thatocaU 
have  been  taken.  He  certainly  may  take  some  risk  upon  himselt 
short  of  mere  rashness  and  recklessness.  Mayo  v.  Boston  £  Maim 
Railroad,  104  Mass.  137.     The  evidence  reported  does  not  con- 
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(OlnsiVelj  show  a  want  of  due  care  and  pradeaoe  on  his  part»  and  it 
was  therefore  properly  left  to  the  jury.  Lane  v.  Atlantic  Warkip 
107  Mass.  104.  What  is  ordinary  oare  is  usually  to  be  settled  by 
the  judgment  and  experience  of  the  jury,  and  not  of  the  judgo, 
Gagnor  ▼•  OUf  Oobnp  JtaUraad,  100  Mass.  308. 

XxeepH^mB  0V0rruUtL  . 


MsLLBlf  Y.  MOBULU 

assiUM.ft«&)  . 


JfegiigenM ^ lmnit§f4  mnd  Unani^UahOUg  far  ii^urg  U  Mfd 

e^ndiHan  4f  premiteM, 

Tbe  lesBor  of  a  building  Is  not  liable  lo  one  who,  in  pMsing  along  a  wall 
leading  fram  the  street  to  the  building,  for  the  parpoee  of  tranaaeting  boal- 
noee  with  the  tenant,  is  injured  bjr  falling  down  an  nnfeneed  adjoining 
embankment^  although  the  piemisea  were  in  that  oondition  prior  to  the 

letting.* 


AOTION  of  damages.    The  opinion  states  the  oasew    Jodgmeni 
was  resenred. 

J.  B.  CkxTfrniUr^  for  plaintiff 
A.  B.  WMwarih,  for  defendant. 

MoBTOiiry  J.  It  appears  that  the  plaintiff  was  injured  by  falling 
down  an  embankment  adjoining  a  walk  leading  from  the  street  to 
the  door  of  a  building  owned  by  the  defendant  but  leased  to  a 
tenant.  The  accident  happened  in  the  night-time.  There  was  no 
defect  in  the  walk  itself.  It  was  rendered  dangerous,  if  at  all,  by 
the  want  of  a  railing,  or  by  the  absence  of  a  light  or  some  other 
warning.  The  plaintiff  can  hold  the  defendant  liable  only  upon 
the  ground  that  he  was  guilty  of  negligence  toward  her. 

The  ooonpier  of  a  building,  who  negligently  permits  the  bnilding 
or  the  access  to  it  to  be  in  an  unsafe  condition,  is  liable  for  an 
injury  occasioned  thereby  to  a  person  whom  he  by  an  inyitation, 
express  or  implied,    induces  to  enter  upon  it     lie    is    liable 

«aee  note,  16  Am.  Bep.  78i  Hetioid  ▼.  Jordan  (68  lod  21)»  SI  Am.  Sep  ISO :  Burdlefe. 
T.  Chandto  OM  Ohio  St.  WOK  tt  Am.  Bep.  7»;  fllrtnrWftnrir  ▼.  Hoon,  onto,  p.  68t 
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beoaose  it  is  negligenoe  in  him  to  invite  a  penon  to  enter  upon  a 
dangeroas  plaoe  without  proper  warning.  Sweeny  y.  Old  Odmf 
Jtailroad,  10  Allen,  368 ;  Carhton  v.  Franeonia  Ir&n  A  Steel  Ok, 
99  Mass.  216.  But  the  defendant  was  not  the  occupier  of  the 
land,  and  did  not  expressly  or  impliedly  invite  the  idaintifl  to 
enter  upon  it  He  had  leased  it  to  a  tenant^  and  thero  is  nothing 
to  show  that  he  retained  any  control  over  the  walk,  or  any  n^t  to 
direct  the  purposes  for  which  the  premises  should  be  used. 

The  fact  that  the  walk  was  in  the  same  condition  before  the 
demise  is  not  material.  The  defendant  did  not  guarantee  that  Urn 
premises  should  be  safe  for  all  the  uses  to  which  the  tenant  might 
put  them.  The  tenant  alone  had  the  right  to  determine  the  poi^ 
poses  for  which  he  would  use  the  premises.  If  he  used  them  eo  as 
impliedly  to  invite  people  to  visit  them  in  the  night,  it  was  his 
duty  to  make  them  safe  by  a  railing,  or  by  a  light  or  other  wamiog* 
It  was  not  the  duty  of  the  landlord,  and  indeed  he  would  not  have 
the  right,  without  the  consent  of  the  tenant,  to  do  this. 

We  are  of  the  opinion  that  upon  the  facts  offered  to  be  proved 
in  this  ease,  if  any  one  is  liable,  it  is  the  tenant,  and  not  the 
defendant    Leetiord r.  Storer,  115  Mass.  86;  a.  a,  15  Am.  Bep. T^ 

Judgmmiifor  the  defendamie^ 
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SlLLBT  Y.  WhITVBT. 
(45  Wis.  UOi) 

JRVifMli  |N9#r— Amm  JUU§~- taking  ttfter  mttrMt  dm ^  mupieimm 

eumttaneeM, 

4hfb  who  in  good  ftAik  and  tot  yalae  pazchaaes  a  promiBsorj  note  befora  <li» 
principal  is  dae,  is  within  the  protection  of  Uie  law  merchant,  although  intefu 
flil.]fl  orerdae  and  unpaid  at  the  time  of  the  pardiaBe,  and  the  note  la 
iadoned  hy  the  payee  without  recoarae,  and  there  it  appears  tobe  *'  ■eenwA 
Vjr  real  estate  mortgage."    (See  note,  p.  701.) 

ACTION  to  foreclose  a  mortgftge  executed  to  secaie  a  note.  Tbo 
plaintiff  acquired  them  before  the  principal  was  dne,  bntinteiv 
«8t  was  overdae  and  nnpaid.  Other  facts  appear  in  the  opinion. 
The  defendants  bad  jadgment  below. 

Ihiey  di  Baihg^  for  appellant. 

£.  JI  Sittinffs,  for  respondent  1.  Installments  of  interest  being 
past  dne  and  nnpaid  when  plaintiff  parohased  the  note,  he  took  it 
subject  to  all  equities  between  the  original  parties,  or  between  tho 
mortgagor  and  Onrtis.  ffarS  v.  Stickmyy  41  Wis.  630  ;  Tay.  Stats^^ 
^  U6,  §  1,  snbd«  6.  Interest  is  as  much  apartof  the  debt  as  the 
Vol.  XXX  —  88 
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principal  (1  Dan.  on  Neg.  Insts.,  §  919 ;  2  F^ra.  on  Notes  and  Bilte, 
894)  ;  failure  to  pay  the  interest  at  the  time  specified  is  a  breach  of 
the  contract,  and  a  distinct  cause  of  action  thereon  {Builerr. 
Wagner,  35  Wis.  54 ;  MiUa  y.  Jefferson^  20  id.  50) ;  and  payment  of 
the  principal  sum  would  be  no  bar  to  such  cause  of  action.  Fak$ 
V.  Eddy,  16  Wend.  76 ;  Oordm  r.  Phelps,  7  J.  J.  Marsh.  619.  If 
the  note  is  payable  in  installments^  it  is  dishonored  when  the  first 
installment  is  overdue  and  unpaid  (Fidd  t. '  Tidbeiis,  57  Me.  858; 
Vinton  v.  King,  4  Allen,  562  ;  Fitchburg  Ins.  Co.  v.  Davis^  121 
Mass.  121)  ;  and  for  precisely  the  same  reasons  it  is  dishonored  when 
installments  of  interest  are  overdue  and  unpaid.  Newell  y.  Gregg, 
61  Barb.  263 ;  First  Nat,  Bh.  v.  County  ComnCrs,  14  Minn.  77. 
2.  The  indorsement  by  the  payee  and  mortgagee,  of  the  words 
^  without  recourse,"  though  not  sufficient  in  itself  to  charge  the 
purchaser  with  notice,  was  yet  a  suspicious  circumstance,  which, 
with  other  circumstances,  should  have  put  him  upon  inquiry. 
8.  The  words  on  the  face  of  the  note,  ^^  secured  by  real  estate  mort- 
gage/' were  an  integral  part  of  the  instrument  (1  Am.  L.  G.  [4th 
ed.]  311 ;  Shato  v.  M.  E.  Society,  8  Mete.  223  ;  Jones  r.  Fales,  4 
Mass.  245),  and  notified  all  comers  of  its  incident,  the  mortgage ; 
and  that  the  record  of  the  satisfaction  of  the  mortgage  as  to  the 
hotel  property  was  constructive  notice  to  plaintiff  of  defendant 
OoodenougVs  rights,  under  the  recording  act.  Fallass  y.  Pierce, 
80  Wis.  443, 476  ;  Croft  v.  Bunster,  9  id.  603^. 

OoLE,  J.  Oan  the  plaintiff,  under  the  circumstances,  claim  the 
protection  which  the  law  affords  a  bona  fide  purchaser  of  commer- 
cial paper  for  value,  before  maturity?  The  learned  Circuit  Courts 
in  obedience  to  the  decision  of  this  court  in  Hart  v.  Stiekneg,  41 
Wis.  630;  8.  c,  22  Am.  Itep.  728,  decided  that  the  plaintiff  took 
the  note  and  mortgage  as  dishonored  and  subject  to  equities,  be- 
cause installments  of  interest  were  due  and  unpaid  when  they  wer^ 
transferred.  If  there  is  error  in  this  ruling  of  the  court  below— 
as  we  are  well  satisfied  there  is  —  it  is  an  error  for  which  this  court, 
and  not  the  Circuit  Court,  should  be  held  responsible.  When  the 
case  of  Hart  v.  Stichney  was  decided,  our  attention  was  not  eaDed 
by  counsel,  and  we  entirely  overlooked,  in  our  examination,  the 
previous  case  of  Boss\.  Hewitt,  in  the  16  Wis.  260,  where  a  directly 
opposite  ruling  was  made.  The  case  of  Boss  v.  J7M9t/l  was  decided 
In  1862,  and  the  point  was  directly  involved  in  the  judgment  The 
defendant  had  given  four  negotiable  notes  payable  respectively  in 
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one,  two,  three  and  four  years,  with  interest  payable  tfkmnallyy  for 
•the  price  of  sheep  bought  of  the  payees,  and  secured  all  the  notes 
by  a  mortgage.  One  of  the  notes,  and  an  installment  of  interest 
on  all  uf  them,  being  due  and  unpaid,  the  payees  transferred  the 
notes  and  mortgage  to  the  plaintiff,  who  brought  an  action  to  fore- 
close the  mortgage.  The  defendant  pleaded  fraud  on  the  part  of 
the  payees  in  the  sale  of  the  sheep.  The  court  held  that  the  fact 
that  the  first  note  was  due  and  unpaid  at  the  time  of  the  transfer 
to  the  plaintiff  did  not  let  in  the  defense  as  against  the  notes  not 
then  due.  On  the  other  point,  Mr.  Justice  Painb,  in  delivering 
the  opinion  of  the  court,  says  :  '^  Neither  do  we  think  that  the 
fact  that  the  interest  had  not  been  paid  makes  the  case  equivalent 
to  a  purchase  after  maturity,  so  as  to  let  in  defenses  that  might 
hare  been  made  against  the  original  parties.  The  interest  is  a 
mere  incident  to  the  debt,  and  although  it  is  frequently  provided 
that  it  shall  be  paid  at  stated  periods  before  the  principal  falk 
doe,  we  know  of  no  authorities  holding  that  a  failure  to  pay  it 
didionors  the  note,  so  as  to  let  in  all  defenses  against  subsequent 
purchasers  for  value  without  any  other  notice  of  defects  except  the 
mere  fact  that  such  interest  has  not  been  paid.  And  we  do  not 
think  it  should  have  that  effect.  The  maturity  of  the  note,  within 
the  meaning  of  the  commercial  rule  upon  this  subject,  is  the  time 
when  the  principal  becomes  due.''  Pp.  26:^-3.  Boss  v.  Hewitt  de- 
rives direct  support  from  the  decisions  in  National  Bank  of  North 
America  v.  Kirbfff  108  Mass.  497,  and  Cromwell  v.  County  of  Sac,  96 
U.  8.  51.  It  is  true,  in  National  Bank  v.  Kirby,  while  it  was  held 
that  failure  to  pay  interest-,  standing  alone,  was  not  sufficient  in 
law  to  throw  such  discredit  upon  the  principal  security  upon  which 
it  is  due,  as  to  subject  the  holder,  to  the  full  extent  of  the  security, 
to  antecedent  equities,  yet  it  was  also  held  that  it  was  a  fact  proper 
to  be  considered  by  the  jury,  in  connection  with  other  circum- 
stances, on  the  question  whether  the  holder  is  entitled  to  the  pro* 
tection  of  one  who  has  taken  it  in  good  faith  and  without  actual 
or  constructive  notice  of  existing  defenses.  What  is  said  in  the 
opinion  in  Hart  v.  Stiekney  upon  the  point  now  in  question  was 
not  necessarily  involved  in  the  decision,  and  must  therefore  be 
regarded  as  a  mere  dictum*  The  judgment  In  that  case  was  re* 
yersed  on  the  appeal  of  the  plaintiff,  the  holder  of  the  note,  on  the 
ground  that  the  trial  court  refused  proper,  and  gave  erroneous,  in- 
•tmotions  as  to  the  legal  consequences  resulting  where  a  vendee 
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abandons  possefision  of  premises  held  by  him  nnder  on  ezecatorj 
contract  of  sale,  and  the  vendor  takes  the  possession.  That  was 
the  precise  point  upon  which  the  judgment  was  reversed.  And  as 
the  earlier  case  of  Boss  v.  Hewitt  was  entirely  overlooked,  which, 
t>y  implication,  is  sustained  by  many  decisions  of  this  court,  made 
in  the  farm-mortgage  cases  and  in  actions  arising  upon  town,  coontj 
And  city  bonds,  we  deem  it  our  duty  to  adhere  to  the  rule,  that  a 
purchaser  for  value  of  unmatured  commercial  paper,  with  interest 
•overdue,  is  not,  from  that  fact  alone,  affected  with  notice  of  prior 
equities  or  infirmities  in  the  title. 

The  plaintiff  being  the  purchaser  of  the  note  and  mortgage 
for  value  before  maturity,  the  further  question  arises,  whether 
there  were  any  circumstances  or  facts  disclosed  which  can  affect 
his  rights  as  a  bona  fide  holder.  In  considering  this  qnestioii 
it  is  necessary  to  bear  in  mind  that  it  is  the  settled  law  in  this  Stats 
that  a  negotiable  promissory  note  secured  by  mortgage  may  be 
transferred  before  maturity  like  other  negotiable  paper,  and  the 
holder  takes  it  discharged  of  existing  equities.  The  mortgage  in 
«uch  a  case  passes  as  an  incident  to  the  note,  and  may  be  enforced 
by  the  holder  in  spite  of  equities  which  may  exist  between  the 
mortgagor  and  mortgagee.  This  is  the  doctrine  laid  down  hi 
Craft  V.  Bunster,  9  Wis.  504,  and  the  same  point  has  lieen  repeat* 
€dly  affirmed  in  subsequent  cases.  And,  **  As  with  other  negoti- 
able paper,  mere  suspicion  that  there  may  be  a  defect  of  title  in  its 
holder,  or  knowledge  of  circumstances  which  would  excite  suspicion 
418  to  his  title  in  the  mind  of  a  prudent  man,  is  not  sufficient  to 
impair  the  title  of  the  purchaser.  That  result  will  only  foUow 
where  there  has  been  bad  faith  on  his  part"  OromweU  v.  County  ^ 
8acy  supra.  Was  the  plaintiff  guilty  of  gross  negligence,  or  had  he 
any  ground  of  suspicion  of  defect  of  title,  or  knowledge  of  circnm* 
stances  which  would  excite  suspicion  on  the  part  of  a  prudent  maa 
that  there  was  some  infirmity  in  these  securities  ;  and  if  so,  what 
were  those  circumstances  ?  The  note,  it  is  said,  was  indorsed  by 
the  payee  and  mortgagee  ''  without  recourse!*  But  that  '*  Is  not 
sufficient  to  charge  the  assignee  with  notice  of  a  defense  against  the 
note,  on  the  part  of  the  maker,  nor  is  it  sufficient  to  pat  him  €S 
inquiry  in  reference  thereto/'  Stevenson  v.  Clfeal,  71  BL  314 
Then  it  is  said  that  the  words  "  Secured  by  real-estate  mortgage  * 
appeared  on  the  face  of  the  note.  But  '*  The  object  and  intent  of 
the  parties  in  putting  these  words  on  the  note  was  not  to  limit  or 
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impair  its  value,  but  to  add  to  it ;  *  *  *  and  they  were 
neither  sufficient  to  inform  third  parties  of  the  contents  or  terms- 
of  the  mortgage,  nor  to  put  them  upon  inquiry.'*  Howry  v.  Ep* 
puiger,  34  Mich.  29-33.  Again,  it  is  claimed  that  there  was  on  the 
records  in  the  register's  office  a  satisfaction  or  release  of  the  note 
and  mortgage  in  suit,  executed  by  Curtis  on  the  IGth  day  of  July,. 
1874,  so  far  as  the  mortgage  was  a  lien  on  the  south  45  feet  of  lot 
30,  known  as  the  hotel  property.  But  the  plaintiff  does  not  clainv 
any  thing  inconsistent  with  that  release,  even  if  chargeable  with 
actnal  knowledge  of  its  existence. 

But  it  is  also  said  that  while  Curtis  was  the  owner  of  plaintifPa 
note  and  mortgage,  and  when  he  executed  this  release,  he  knew  of 
the  existence  of  the  second  mortgage  now  held  by  the  defendant 
Ooodenaugli  on  a  portion  of  the  premises  covered  by  the  first  Sup- 
pose he  did  ;  it  does  not  appear  that  when  plaintiff  bought  the  note- 
and  mortgage,  he  had  knpwledge  of  either  the  release  or  the  second 
mortgage.  The  doctrine  is  well  settled^  **  That  equity  will  not 
permit  a  prior  mortgagee,  knowing  tliat  portions  of  the  mortgaged 
premises  have  been  subsequently  conveyed  or  incumbered  by  the- 
mortgagor,  to  deal  with  him  arbitrarily,  to  the  prejudice  of  the  in* 
terests  of  such  subsequent  incumbrancers  or  purchasers,  by  releas* 
ing  those  parts  of  the  land  on  which  he  has  the  only  lien,  and 
attempting  to  enforce  his  entire  claim  out  of  those  portions  ia 
which  such  others  had  become  interested."  Deuater  v.  McCamuB, 
14  Wis.  308-311.  But  we  do  not  see  that  this  equitable  principle 
has  any  application  to  this  case,  because  the  defendant  Ooodenough 
does  not  aver  in  his  answer  that  he  was  injured  in  any  way  by  thtf 
discharge  of  the  prior  mortgage  as  to  a  part  of  the  premises  con- 
tained in  that  mortgage  ;  and  the  proof  shows  beyond  a  doubt  that 
he  was  not  prejudiced  thereby.  The  property  may  be  ample  secu- 
rity, and  it  appears  that  it  is,  to  discharge  both  mortgages.  So,  in 
any  aspect  of  the  case,  we  think  the  plaintiff  is  entitled  to  a  judg* 
ment  of  foreoloeore  according  to  the  prayer  of  his  complaint. 

By  thb  Cottbx.    The  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  remanded  with  directions  to  enter  such  a  juagment 

Btak,  C.  J.,  took  no  part 

Judgment  reversed  and  cause  remanded. 


ion  the  point  of  the  porcliasa  After  default  iv- 
pAjnnent  of  Interest  eeems  oppoeed  to  Natkmdl  Baitk  t.  Kirby^  lOB  Mais.  197.  The  court 
there  Mids 
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,  "If,  as  it  Is  argued,  it  be  true  that  the  failufe  to  pay  interest  ever  as  matter  of  lav 
amouDts  to  a  dishonor  of  a  note,  it  can  onlj  affect  one  who  has  knowledce  of  the  fact. 
Fjiyment  of  interest  Is  not  always  indorsed,  and  other  evidence  is  often  relied  on  to 
prove  It.  Want  of  indorsement  does  not  apprise  the  party,  to  whom  such  note  Is  tians- 
f erred,  that  there  has  been  no  payment;  and  when  the  note  Is  only  talcen  as  oollatorai 
and  accuracy  Is  not  required  In  ascertaining  the  amount  due  for  interest,  tbe  fact  that 
overdue  interest  is  not  indorsed  might  have  slight  influence  In  putting  Uie  purcfaasw 
upon  his  inquiry.  It  has  indeed  been  held  by  this  court,  that  a  note,  tbe  principal  of 
which  Is  payable  by  installments,  Is  overdue  when  the  first  installment  Is  overdue  and 
u|npaid,  and  Is  thereby  subject  to  all  equities  between  the  original  parties.  Vinton  v. 
KLnQri  Allen,  563.  Such  a  note  is  a  single  contract,  and  the  party  to  whom  It  Is  trsns- 
flBrred  must  take  it  with  notice  that,  as  to  the  overdue  Installment,  tbe  maker  may 
hsve  a  Justifiable  cause  for  withholding  payment,  which  may  affect  tbe  whole  contnMit. 
But  in  its  effect  upon  the  credit  of  a  note,  it  is  manifest  that  a  failure  to  pay  Interest 
Is  not  to  be  ranked  with  a  failure  to  pay  principal .  Interest  Is  an  incident  of  the  debt. 
ind  differs  from  it  In  many  respects.  It  is  not  subject  to  protest  and  notice  to  indei** 
ers,  pr  days  of  grace  at^cording  to  the  law  merchant.  Interest  is  not  recovered  oa 
overdue  interest;  and  the  statute  of  limitation  does  not  run  against  It  until  tbe  prlB- 
dipalisdue.  The  holder  of  a  note  with  interest  payable  annually  loeea  no  rights 
against  the  parties  to  It,  whether  makers  or  Indorsers,  by  neglecting  to  demand  It;  and 
he  has  the  election  to  do  so,  or  wait  and  collect  It  all  with  the  principaL  In  Bnoki 
V.  Mttehem  9  M.  &  W.  15,  it  was  held  that  a  promissory  note  payable  on  demand  eaoaot 
be  treated  as  overdue  so  as  to  affect  an  indorser  with  equities  merely  because  it  Is  in* 
dorsed  a  number  of  3'ears  after  Its  date,  and  no  Interest  has  been  paid  on  it  for  several 
years  before  such  transfer;  and  the  same  was  hrtd  In  Bnm  v.  Hewitts  15  Wis.  Ml  Wa 
^re  referred  to  no  case  In  which  It  has  been  held  that  failure  to  pay  interest,  standing 
alone,  is  to  be  regarded  sufliclent  in  law  to  throw  such  discredit  upon  principal 
security  upon  which  it  is  due,  as  to  subject  the  holder  to  the  full  eisent  of  the 
security,  to  antecedent  equities. 

There  Is  a  large  class  of  negotiable  securities,  the  principal  of  which  Is  payable  only 
at  the  end  of  many  years,  but  with  interest  payable  either  annually  or  seml-annitally; 
and  many  of  the  notes  given  in  the  purchase  of  real  estate  and  secured  by  moitgagi. 
especially  in  the  country,  are  of  this  class,  as  are  most  of  tfao  obligations  for  debts 
contracted  by  public  and  many  of  those  incurred  by  private  corporations,  and  icis 
Unportant  that  the  value  due  to  their  negotiable  character  afaouid  not  bo  Impaired  bf 
new  rules,  tending  to  lessen  their  currency  and  credit.  Henry  v.  FTooff,  13  Xetc.  Ml 
Ferry  y.  Ferry^  2  Cush.  98;  Sparhawtc  v.  WW*,  8  Gray.  103:  The  City  v.  XojiistMi,  9  WalL 
477. 

*  But  while  non«payment  of  interest  is  not  to  be  allowed  the  effect  here  claimed  for 
It,  it  Is  still  a  fact  proper  to  be  conslde*^  by  the  Jury,  In  connection  witli  other  cir- 
cumstances, on  the  question  whether  tbe  holder  Is  entitled  to  the  position  of  one 
has  taken  in  good  faith  and  without  actual  or  constructive  notlceof  existing  deft 

The  latter  case  was  approved  in  Cromwen.  v.  Omnty  of  Sac^  96  U.  8. 58,  where  It  was  bail 
that  overdue  and  unpaid  coupons  for  interest,  attached  to  a  municipal  bond,  having se^ 
eral  years  to  run,  do  not  render  the  bond  and  coupons  dlshonorad  in  the  hands  of  a  par* 
chaser  for  value.  The  court  said:  **The  interest  stipulated  was  a  mere  incident  of  the 
debt.  Tlie  holder  of  the  bond  had  his  option  to  insist  upon  its  payment  when  due.  or  to 
allow  it  to  run  until  the  maturity  of  the  bond;  that  is,  until  the  principal  was  payalils. 
Many-  causes  may  have  existed  for  a  failure  to  meet  the  Interest  as  it  matured  entirely 
indei>endent  of  the  question  of  the  validity  of  the  bonds  in  their  inception.  Tbe  payncat 
of  previous  installments  of  interest  would  seem  *iO  suggest  that  only  causes  of  a  teupomy 
nature  had  prevented  their  continued  payment.  If  no  *natalmient  had  been  paid,  and  sev- 
eral ive.-e  past  due,  there  might  have  been  greater  reason  for  besitatkm  on  the  part  of  the 
purchaser  to  take  the  paper,  and  suspicions  might  have  bean  ezdted  that  eonwthlng  was 
wronK  hi  issuing  it.  All  tlutt  we  now  decide  <s,  that  the  abnple  fact  that  an  Installment  of 
biterest  Is  overdue  and  unpaid,  disconnected  fcom  o^her. facts,  is  not  suQIcicnt  to  sifoct 
ibe  position  of  one  taking  the  bonds  and  subsequent  coupooa  before  their  maturity  for  vala* 
MA  bona /Idepuichaser.    National  Bank  of  North  America  r.Kirby,t(»UBa9  fit:    19 
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bold  ot)ierwlae  woul4  throw  discredit  upon  a  lance  claai  of  aecurities  ia^ued  hy  munldiia^ 
aad  iMlTate  oorporaltioiifl^  ha,ring  yean  to  ran  with  Interest  payable  aimoaUy  or  semi- 
annuAUy-  Temporaiy  flnandal  prossuie,  the  falUng  off  of  expected  reTennes  or  income^ 
and  many  other  causes  having  no  connection  with  the  original  validity  of  such  instra- 
memto,  bave  heretofore  In  many  instances  prevented  a  punctual  {laymentof  eveiy  install- 
ment  of  interest  on  them  as  it  matursd,  and  similar  causes  may  be  expected  to  prevent  a 
r^n^wi'  psyment  of  interest  in  many  instances  hereafter.** 

On  the  other  hand,  the  Supreme  Court  of  New  Yorlc,  in  NewfiU  v.  Qreoo,  61  Barb.  963 
hold  tbmlk  the  noo^fMiytientof  interest  payable  on  a  note  annually  is  a  dishonor  of  the 
note.    The  court  say:  ''  The  payment  of  the  interest  annually  vras  as  much  a  part  of  the: 
agreement  ss  the  promise  to  pay  the  prindpaL    It  was  a  portion  of  the  debt.    The  entire 
delit  waa  evidenced  by  one  written  promise  to  pay,  and  this  promise  was  broken  whea* 
Qrant  purchassd  the  note.    Wss  not  such  note  dishonored Y.  It  so  seems  to  me.    Suppose 
the  note  had  been  payable  In  Installments  and  one  or  more  of  the  installments  had  been 
past  due,  could  Grant  have  purchased  the  note  and  maintained  his  rights  aatkbotui  Jtd»' 
holder  as  to  the  installments  not  due  against  a  defense  which  the  maker  oould  have  made  • 
against  the  payee?    I  think  not.  It  seems  to  me  that  when  the  instrument  furnishes  e^l* . 
denoe  that  the  written  promise  to  pay  has  been  broken,  the  party  takes  the  note  With  a' 
wmrsdng  that  the  maker  may  have  some  defense.  Jt  is  settled  that  whera  a  note  is  pay<«' 
able  by  installments,  or  if  the  interest  Is  payable  periodlcsJly,  an  action  may  be  brought 
for  any  Installment  or  any  interest  as  it  becomes  due.    For  the  purpose  of  charging  the' 
faidonser  of  a  note  payable  In  instaUmeatSt  there  should  be  a  demand  of  each  instslhnsnt ' 
aa  It  bepomea  due.  and  a  notice  of  non-payment;    These  authorltiea  show  that  the  note  la 
dishonored,  and  the  indorser.  If  the  demand  Is  not  made  and  notice  given,  will  be  die-. 
charged  as  to  sodh  ftistallments,  but  not  as  to  fftature  installments.    The  maker*s  liability 
wfn  not  he  affected  by  the  nen^eot  to  demand  psyment,  etc  ,  of  the  installment,  but  hitt 
neglect  to  pay  is  a  dishonoring  of  his  promise,  and  is  a  warning  to  all  subsequent  takers  of 
the  note .  '  He  may  have  neglected  to  pay  because  he  had  a  defense,  or  he  may  have  paid 
the  whole  note.    In  short»  it  seenas  to  me  that  no  one  can  become  a  bona  JIda  holder  6t  a 
note  BO  as  to  shnt  out  a  valid  defense  by  the  maker  when  such  holder  takes  It  after  by  its 
terma  money'  is  past  due  upon  it.  ** 

In  FtnL  Nat.  Bfr,  of  SL  Paul  v.  Omnty  OmCrnof  ScoU  Go. ,  14  Minn.  77,  It  was  held  thali 
on  a  purchase  of  municipal  bonds,  with  past  due  Interest  coupons  attached,  the  purchaser 
waainitoaiiisguarlandtookthemsubjecttoanyinflrmity  of  title.  The  court  said:  '*The 
bonds  wero  thus  dishonored  on  their  face.  The  interea»t,'equal]y  with  the'  principal.  Is  part: 
of  the  debt  which  they  wero  intended  to  secure,  and  it  does  not  seem  to  us  material 
wfaetber  the  whole  or  only  a  part  of  that  debt  was  orerdue.  When  due  the  plaintiff  has  a 
ill^-of  aetlon  for  the  recovery  of  the  interest  as  for  any  other  installment  due  on  the. 
bond.'*    This  Is  in  conflict  with  CromweU  ▼.  Oninty  of  Sac,  tupra. 

Am  to  the  effect  of  suspicious  circumstances,  see  FarrelZ t.  LoDett,  68  Me. ttS;  s.  o.«n 


Maddek  y.  BABinn. 
0ft  wu.  lafi.) 

Yemd^  €u^  punhoier — eend^r^t  H&n — takinif  ehsek  and  tMkdrowai  cffitndi, 

Ob  *  puidiaae  of  land  the  vendee  gave  hia  bank  check  for  the  amount  of  ti 
,  cash  iMtymenU    The  cfieck  was  not  presented  until  four  weeka  afterwaid, 
and  there  were  no  fands  to  pay  it,  the  vendee  having  withdrawn  them  twt. 
weeka  pievtonsly.    ir«2tf,  that  the  vendor's  lien  was  not  lost. 
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SUIT  to  enforce  a  vendor's  lien.     The  opinion  states  Hbe  faotk 
The  plaintiff  had  judgment  below. 

Ciusodaff  (6  Oarpenier,  for  appellant. 
Winans  dt  McElroy^  for  respondent. 

Obton,  J.  On  or  about  the  12th  day  of  May,  1876,  OlaieneeU 
Steele  and  •  William  Q.  Barnes,  appellant,  purchased  of  James  Mai^ 
den,  the  respondent,  certain  lands  and  lots  in  the  city  of  Janesyilk^ 
for  the  sum  of  $2,700,  and  received  a  conveyance  of  the  same.  The 
consideration  was  paid,  or  agreed  to  be  paid,  as  follows :  A  mort* 
gage  upon  the  premises  to  one  John  Conway  for  $1,337.70  assumed, 
and  a  mortgage  given  upon  the  premises  to  secure  the  payment  of 
$400,  and  a  secured  note  for  $600,  and  a  cash  payment  for  the  bal- 
ance of  $362.30.  As  or  for  this  cash  payment,  Steele  gave  the 
respondent  his  check  for  said  sum  of  $362.30,  drawn  on  the  First 
National  Bank  of  Janesville,  dated  May  15, 1876.  At  tiiis  time, 
Steele  had  funds  in  said  bank  more  than  sufficient  to  meet  and 
pay  said  check  ;  but  on  and  after  the  31st  day  of  the  same  month, 
he  drew  out  of  said  bank  all  of  his  funds,  leaving  none  to  be  ap* 
pliM  to  the  payment  of  the  check ;  and  when,  on  the  13th  day  of 
June  thereafter,  the  respondent  presented  the  check  at  the  bank, 
the  payment  thereof  was  refused  for  that  reason. 

The  respondent  at  once  notified  Steele  and  Barnes  of  the  noB^ 
payment,  and  demanded  the  money,  which  was  refused. 

This  suit  is  brought  to  enforce  an  equitable  lien  upon  the  pmn- 
ises  for,  as  it  is  claimed,  this  unpaid  part  of  the  purchaseHUoney* 

The  law  which  must  govern  this  case  is  tersely  and  comprehen- 
sively expressed  by  Mr.  Justice  Cole,  in  WiUard  v.  Reas,  26  Wi& 
540  :  ^'  The  vendor  has  an  equitable  lien  upon  the  estate  sold,  for 
the  unpaid  purchase-money,  as  between ,  [himself]  and  the  [pu^ 
chaser],  unless  there  is  either  an  express  or  implied  agreement  te 
waive  such  lien." 

The  only  real  question  in  this  case,  and  unembarrassed  by  other 
questions  discussed  most  ably  by  the  appellant's  counsel,  which  we 
do  not  deem  materia),  is,  was  there  a  waiver  of  the  equitable  liea 
of  the  respondent  upon  the  premises  for  this  part  of  the  purchase- 
money,  by  this  transaction  of  the  check  P  We  are  dearly  of  theopin* 
ion  that  there  was  no  waiver  of  the  lien,  and  no  intention  on  the 
part  of  the  respondent  to  waive  such  lien,  nor  any  anticipation  or 
expectation,  at  the  time,  that  any  contingency  might  ooenr  Ijf 
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which  this  unpaid  part  of  tho  porch ase-money  would  continue  the 
liability  of  Steelo  and  Barnes  beyond  tho  time  of  the  presentation 
of  tho  check  to  the  bank,  and  therefore  no  waiver  of  such  lien 
could  have  been  contemplated  or  considered  by  the  respondent  in 
this  respect  the  case  would  seem  to  come  within  the  principle  of 
De  Forest  v.  ffolum,  38  Wis.  516.  Applying  the  language  of  the 
opinion  in  that  case,  by  the  learned  justice,  to  the  facts  in  this,  the 
principle  may  be  stated:  '^  Failing  the  contingency,  the  whole 
purchase-money  was  satisfied  [by  tho  notes  and  mortgage  given  and 
the  mortgage  of  Conway  assumed,  and  the  giving  of  this  check]; 
happening  tho  contingency,  another  sum  would  then  become  the  pur- 
chase-money/'etc.  The  contingency  in  thiscase,  by  which  this  part  of 
the  purchase-money  remained  unpaid,  and  a  continuing  liability  of 
Steele  and  Barnes  to  the  respondent  therefor,  was  the  unexpected 
act  of  Steele  in  withdrawing  the  fund  from  the  bank  upon  which 
thecheck  was  drawn;  and  such  a  contingency,  so  unexpected  by 
the  respondent  and  so  unlikely  to  occur,  repels  the  idea,  or  even  the 
presumption,  that  the  respondent  intended  by  taking  the  check  to 
waivo  his  lien. 

A  check  upon  a  bank  purports  to  be  drawn  upon  a  deposit  in 
the  bank  by  the  drawer  (2  Dan.  on  Neg.  lusts.,  §  1569);  and  if 
there  was  no  such  deposit  in  the  bank,  it  would  be  a  fraudulent 
check;  and  though  a  check,  nevertheless  it  would  certainly  be  no 
payment  in  itself.  The  check  presupposes  a  fund  in  the  bank  at  the 
time;  and  does  it  not  also  presuppose  that  such  fund  shall  so  remain 
in  bank  to  meet  the  check  when  presented,  or  at  least  that  the 
drawer  of  the  check  will  not  commit  the  fraud  of  withdrawing  the 
fund  from  the  bank  ? 

Wlien  such  a  fraud  is  committed,  the  vendor  will  not  lose  his 
lien  on  the  estate  sold,  for  such  part  of  the  purchase-money  as  re- 
mains unpaid,  by  reason  of  the  fraud.  Tobey  v.  McAllister,  9  Wis. 
463.  Such  withdrawal  of  his  funds  from  bank  by  the  drawer  of 
the  check  before  its  presentation  is  a  fraud  upon  the  vendor  to 
whom  the  check  is  given  in  the  place  of  the  payment  of  money.  2 
Dan.  on  Neg.  Insts.,  §  1596,  and  cases  cited  in  note.  These  principles 
are  so  obvious  and  elementary  that  it  would  bo  a  waste  of  time,  and 
imply  a  doubt  where  there  is  absolute  certainty,  to  elaborate  or 
pursue  the  subject  further. 

Bt  the  Ooubt.  The  judgment  of  the  Oircuit  Court  is  affirmed 
with  costs. 

Btak,  C.  J. ,  took  no  part.  Judgment  affirmed. 

70L.XXX  — 89 
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Btatb  ex  rel.  Bubfbb  v.  Bubioh; 

AsAMlt— mofufamttt  —  toeompei  teaektr  qf  pubUe  9ekMi  i& 

pupU, 

In  matten  where  the  board  of  control  of  pablie  schools  have  made  no  ngnla- 
tions  for  the  government  of  the  schools,  the  teachers  stand  in  lo»  i  v  «»- 
tU,  and  have  Inherent  power  to  suspend  papils,  for  cause,  and  mandamvs 
will  not  lie  to  compel  such  a  teacher  to  reinstate  each  a  suspended  pupIL 

MANDAMUS.  The  relator  charged  that  the  defendant,  a  school 
teacher,  unlawf  ally  suspended  and  expelled  the  relator's  son 
from  school,  and  demanded  his  readmission.  The  return  aTerred 
that  the  suspension  was  for  bad  conduct,  and  was  sabseqaendy 
approved  by  the  board  of  education*  The  relator  had  judgment  Qa 
demurrer. 

Bennett  dt  Sale,  for  appellant 

Winans  <§  McElroy,  for  respondent 

Lyon,  J.  The  power  of  the  board  of  education  to  suspend  a 
pupil  from  tho  privileges  of  the  schools  under  its  charge,  and 
even  to  expel  him,  for  persistent  misconduct,  is  freoly  conceded 
by  tho  learned  counsel  for  the  relator.  That  the  acts  of  miscon- 
duct charged  against  tho  relator's  son  in  the  defendant's 
return  to  the  alteniative  writ  of  mandamus  furnish  sufficient 
grounds  for  suspending  him,  we  cannot  doubt  And  moreover,  if 
he  was  lawfully  suspended,  no  sufficient  grounds  for  restoration  ars 
stated  in  tho  affidavit  for  the  writ  Indeed,  the  return  shows 
affirmatively  that  he  has  not  placed  himself  in  a  position  to  entitle 
him  to  restoration. 

On  the  argument  of  the  appeal,  counsel  informed  us  that  the 
learned  Circuit  judge  held  that  the  defendant  has  no  power  to  sus- 
pend a  pupil  for  any  cause,  such  power  being  vested  by  law  ezclo- 
sively  in  the  board  of  education,  and  that  the  demurrer  to  the  return 
was  sustained  on  that  ground.  Whether  the  defendant  has  soch 
power  of  suspension,  and  if  so,  whether  it  was  properly  exercised 
in  tho  present  case,  are  the  controlling  questions  to  be  determined 
in  this  appeal. 
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While  the  principal  or  teacher  in  charge  of  a  public  Bchool  is 
snbordmate  to  the  school  board  or  board  of  education  of  his  district 
or  city,  and  must  enforce  rules  and  regulatious  adopted  by  the 
board  for  the  government  of  the  school,  and  execute  all  its  lawful 
orders  in  that  behalf,  ho  does  not  derive  all  his  power  and  authority 
in  the  school  and  over  his  pupils  from  the  affirmative  action  of  the 
board.  He  stands  for  the  time  being  in  loco  parentis  to  his  pupils^ 
and  because  of  that  relation  he  must  necessarily  exercise  authority 
over  them  in  many  things  concerning  which  the  board  may  have 
remained  silent  In  the  school,  as  in  tlie  family,  there  exist  on  the 
part  of  the  pupils  the  obligations  of  obedience  to  lawful  commands, 
•ubordination,  civil  deportment,  respect  for  the  rights  of  other 
pupils  and  fidelity  to  duty.  These  obligations  are  inherent  in  any 
proper  school  system,  and  constitute,  so  to  speak,  the  common  law 
of  the  school.  Every  pupil  is  presumed  to  know  this  law,  and  is 
subject  to  it,  whether  it  lias  or  has  not  been  re-enacted  by  the  dis- 
trict board  in  the  form  of  written  rules  and  regulations.  Indeed  it 
would  seem  impossible  to  frame  rules  which  would  cover  all  cases 
of  insubordination  and  all  acts  of  vicious  tendency  which  the 
teacher  is  liable  to  encounter  daily  and  hourly. 

The  teacher  is  responsible  for  the  discipline  of  his  school,  and 
for  the  progress,  conduct  and  deportment  of  his  pupils.  It  is  his 
imperative  duty  to  maintain  good  order,  and  to  require  of  his  pupils 
a  faithful  performance  of  their  duties.  If  he  fails  to  do  so,  hois 
unfit  for  his  position.  To  enable  him  to  discharge  these  duties 
effectually,  ho  must  necessarily  havo  the  power  to  enforce  prompt 
obedience  to  his  lawful  commands.  For  this  reason  tho  law  gives 
him  the  power,  in  proper  cases,  to  inflict  corporal  punishment  upon 
refractory  pupils.  But  there  are  cases  of  misconduct  for  which 
such  punishment  is  an  inadequate  remedy.  If  the  offender  is  in- 
corrigible, suspension  or  expulsion  is  the  only  adequate  remedy.  In 
general,  no  doubt  the  teacher  should  report  a  case  of  that  kind  to 
the  proper  board  for  its  action  in  the  first  instance,  if  no  delay  will 
necessarily  result  from  that  course  prejudicial  to  the  best  interests 
of  the  school.  But  the  conduct  of  the  recusant  pupil  may  be  such 
that  his  presence  in  the  school  for  a  day  or  an  hour  may  be  disas- 
trous, to  the  discipline  of  the  school,  and  even  to  the  morals  of 
the  other  pupils.  In  such  a  case,  it  seems  absolutely  essential  to 
the  welfare  of  the  school  that  the  teacher  should  have  the  power  to 
suspend  the  offender  at  once  from  the  privileges  of  the  school ;  and 
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he  must  necessarily  decide  for  himself  wliether  the  case  requires 
that  remedy.  If  he  suspends  the  pupil,  he  should  promptly  report 
his  action  and  his  reasons  therefor  to  the  proper  board.  It  will 
seldom  be  necessary  for  the  teacher  in  charge  of  a  district  school 
to  exercise  this  power,  because  usually  he  can  communicate  readily 
with  the  district  board,  and  obtain  the  direction  and  order  of  the 
board  in  the  matter.  But  where  the  government  of  a  public  school 
is  Tested  in  a  board  of  education  (as  in  the  present  case)  with  a 
more  numerous  membership  than  district  boards,  and  which  holds 
stated  meetings  for  the  transaction  of  business,  the  facilities  for 
speedy  commuuication  with  the  board  may  be  greatly  decreased,  and 
more  time  must  usually  elapse  before  the  board  can  act  upon  a 
complaint  of  the  teacher.  In  those  schools,  the  occasions  which 
require  the  action  of  the  teacher  in  the  first  instance  will  occur 
more  frequently  than  in  the  district  schools.  We  conclude,  there- 
fore, that  the  teacher  has  in  a  proper  case  the  inherent  power  to 
suspend  a  pupil  from  the  privileges  of  his  school,  unless  he  has 
been  deprived  of  the  power  by  the  affirmative  action  of  the  proper 
board. 

In  the  present  case  we  think  that  the  acts  of  misconduct  alleged 
against  the  relator's  son  in  the  return  to  the  alternative  writ  wers 
of  a  character  which  justified  the  defendant  in  suspending  bim 
temporarily,  without  the  previous  order  of  the  board  of  education. 
Although,  for  the  purposes  of  this  appeal,  the  specifications  of 
misconduct  contained  in  the  return  are  admitted  by  the  demurrer, 
we  abstain  from  setting  them  out  here,  because  it  might  be  unjust 
to  the  relator  and  his  son  to  spread  those  specifications  upon  our 
records  before  there  has  been  an  opportunity  to  controvert  them. 

It  is  believed  that  the  conclusions  we  have  reached  in  this  caisa 
are  in  accord  with  the  uniform  rulings  of  the  department  of  public 
instruction  on  kindred  questions.  The  decisions  by  that  depart- 
ment of  questions  within  its  jurisdiction  are  entitled  to  great 
weight,  and  should  never  be  overruled  by  the  courts  nnleaa  dearly 
contrary  to  law. 

Certain  special  grounds  of  demurrer  are  assigned,  bat  we  do  not 
deem  it  necessary  to  pass  upon  them.  If  any  of  them  an  well 
assigned,  leave  should  have  been  given  to  amend  the  retan  in  ths 
particulars  wherein  it  is  defective.  Such  leave  would  have  been 
given,  doubtless,  had  the  ruling  of  the  Circuit  Court  been  based 
upon  the  special  grounds  assigned. 
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It  follows  from  the  foregoing  views  that  the  Circuit  Court  erred 
in  sustaining  the  demurrer  to  the  return. 

We  have  grave  doubts  whether  the  writ  of  mandamus  can  issue 
in  any  case  to  the  teacher  in  chai*ge  of  a  public  school  to  compel 
him  to  reinstate  a  suspended  pupil,  but  have  concluded  to  leave 
that  question  undetermined  on  this  appeal.  We,  however,  suggest 
to  counsel  for  the  relator  the  questions  whether,  in  case  the  aver- 
ment  in  the  return  is  true,  that  the  board  of  education  has  ratified - 
and  confirmed  the  act  complained  of,  the  whole  matter  has  not 
passed  beyond  the  control  of  the  defendant,  and  whether  the  writ 
can  now  go  to  any  person  or  body  other  than  the  board. 

We  may  be  permitted  to  add,  in  conclusion,  that  our  system  of 
public  schools  necessarily  involves  the  most  delicate  'relations 
between  parents  and  children  on  one  side  and  the  school  author!* 
ties  on  the  other,  and  controversies  must  frequently  arise  growing 
out  of  the  enforcement  of  school  discipline.  These  controversies, 
relating,  as  they  usually  do,  to  the  control,  management  and  cor- 
rection of  pupils,  are  apt  to  have  their  origin  in  wounded  parental 
feelings,  and  are  frequently  prosecuted  with  much  bitterness.  It  ia 
cause  for  congratulation  that  so  few  of  these  controversies  appear 
ia  the  courts.  Most  of  them  are  determined  by  the  superintendent 
of  public  instruction,  whose  decisions  are  almost  invariably  acqui. 
esoed  in.  This  result  is  due  to  tho  ability  and  good  judgment 
of  the  gentlemen  who  have  severally  filled  that  high  office  for  a 
long  series  of  years,  aided,  as  wo  doubt  not  many  of  them  have 
been,  by  the  valuable  counsels  of  the  present  learned  and  abla 
assistant  superintendent,  who  has  long  served  in  that  position 
greatly  to  the  benefit  of  the  State.  We  regret  that  this  unfortu- 
nate controversy  conld  not  have  been  adjusted  in  the  same  manner. 

By  the  Court.  The  order  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  for  further  proceedings  acoording  to  law. 

BTAJf»  0.  J.,  took  no  part. 
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OSBORK  v.    BaI&D. 
(46  Wis.  180.) 

payment. 

Defendant  execated  hie  note  to  plaintiff  payable  in  ten  dajs  at  bank.  Ha 
paid  the  amoant  to  the  bank  two  daja  after,  bat  the  note  waa  not  thetra. 
Three  days  later  the  plaintiff  sent  him  printed  notice  of  the  time  and  placo 
of  payment^  and  that  it  was  then  in  the  bank,  with  a  printed  memoiandiuii 
on  the  l)ack,  in  three  languages,  that  a  like  notice  was  sent  to  all  tho 
plaintiff*8  customers,  that  the  note  might  be  paid  before  matarity,  with 
a  deduction  of  interest,  and  that  "  the  agent "  who  held  the  note  for  collec- 
tion would  allow  it  on  production  of  the  notice.  Two  days  later  still  tho 
bank  received  the  note  from  the  plaintiff,  and  the  next  day  saspeBded 
payment  and  never  paid  the  amount  to  the  plaintiff.  HM,  that  the  paymeni 
by  defendant  was  effectual,  and  the  note  could  not  be  enforced  against  hia. 

ACTION  on  a  promissory  note  by  defendant  to  plain ti£b,  dated 
September  9,  1875,  for  $30,  dae  ten  days  after  date,  payable 
at  the  office  of  0.  M.  Tyler  &  Co.'s  bank  in  Wankesha,  with  inter- 
est at  the  rate  of  ten  per  cent  after  due.  On  the  11th  of  September 
defendant  paid  the  amount  of  the  note  into  the  hands  of  O.  M. 
Tyler  &  Co.,  and  took  their  receipt  as  follows  :  ^'  Beoeived  of  SL 
Baird  eighty  dollars  to  pay  the  note  given  by  his  son  for  a  mower.^ 

On  or  about  the  17th  of  September,  1875,  said  note  was  reoeived 
by  0.  M.  Tyler  &  Go.  from  the  plaintiff  for  collection  ;  0.  IC.  Tyler 
&  Co.  were  then  doing  business  as  usual,  but  on  the  18th  suspended 
and  closed  their  doors,  and  on  the  20th  of  September  made  an 
assignment  under  the  insolvent  laws  of  this  State,  and  never  paid 
to  the  plaintiffs  the  amount  of  this  note  or  any  part  thereof.  The 
following  letter  and  notice  was  mailed  at  Chicago  to  the  defendant 
on  the  15th  of  September,  1875  : 

**  Your  note  for  tSO  and  interest,  to  the  order  of  D.  M.  Osborn 

ft  Co.,  and  indorsed ,  becomes  due  on  the  19th  day  of  Sep* 

tember  next,  and  is  payable  at  the  office  of  0.  H.  Tyler  &  Oa, 
baLkers,  Waukesha,  Wis.,  where  the  note  now  is ;  and  it  isparlks- 
larly  desirable  for  you  to  pay  it  promptly  when  due." 

On  the  back  of  this  letter  was  the  following : 

*^We  send  a  notice  like  this  for  each  of  our  customers'  notes,  for 
our  mutual  convenience,  so  that  there  may  be  no  mistake  about 
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the  day  and  place  of  payment  We  trust  everyone  will  understand 
oar  motiTo  in  giving  this  notice,  and  take  no  offense.  We  expect 
all  notes  will  be  ]>aid  on  the  day  they  are  due.  Remember  that 
yon  may  pay  and  take  up  your  note  now,  or  at  any  time  before  due, 
if  you  choose ;  thug  having  to  pay  interest  only  up  to  the  time  you 
pay.  The  agent  who  has  the  note  for  collection  will  allow  you  to 
do  this,  if  you  show  him  this  notice.  Do  not  forget  to  take  along 
money  enough  to  pay  the  interest  up  to  the  time  you  pay  the  note." 
Defendant  had  judgment  below. 

Samuel  A.  Randies,  for  appellants. 

Vernon  Tichenor  and  J.  V.  V.  Flailo,  for  respondent. 

Taylor,  J.  We  do  not  find  any  error  in  the  proceedings  or 
judgment  The  defendant  paid  the  money  to  the  plaintiff's  agent 
at  the  place  where  the  note  was  payable.  It  is  true  the  payment 
was  made  before  the  note  was  due ;  but  he  was  expressly  author* 
ised  by  the  plaintiffs  to  pay  it  before  the  same  was  due.  The  note 
was  not  in  the  hands  of  the  agent  at  the  place  of  payment,  when 
payment  was  made  ;  but  it  was  at  that  place  and  in  the  hands  of 
such  agent  beforo  he  failed  and  closed  his  doors.  There  are  two 
aspects  of  the  case,  either  of  which  wc  think  will  sustain  the  judg« 
raent.  !t  may  well  bo  inferred  from  the  memorandum  on  the  back 
of  the  circular  letter,  that  the  agent  at  whose  place  of  business  this 
note  was  payable  had  a  general  authority  to  receive  payment  in 
advance  on  all  of  the  plaintiffs'  notes  made  payable  at  his  ofiSce; 
and  consequently  it  was  a  good  payment  when  it  was  made.  The 
evidence  shows  that  the  letter  given  in  evidence  is  a  printed  form, 
and  that  the  indorsement  on  the  back  is  also  printed  in  three 
languages,  English,  Norwegian  and  German.  It  may  fairly  bo  in- 
ferred from  this  fact  that  it  was  their  general  mode  of  doing  busi-. 
nesR  to  permit  the  payment  of  their  notes  beforo  they  were  due,  and 
that  their  agents  at  the  places  where  the  same  were  made  payable 
were  instructed  to  receive  such  payments.  It  is  also  clear,  that  the 
plaintiffs'  having  sent  their  note  to  the  agent  at  the  place  where 
the  same  was  payable  before  it  was  due,  and  notifying  the  defend- 
ant that  he  could  pay  the  same  into  the  hands  of  such  agent  at  any 
time  before  as  well  as  after  it  was  due,  was  a  ratitication  of  the 
payment  made  before  the  receipt  of  the  letter  ;  and  thereafter  the 
agent  held  the  money  for  the  use  of  the  plaintiffs,  and  not  for  the 
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use  of  the  defendant.  The  money  was  in  the  hands  of  the  agent 
to  pay  the  note,  and  there  being  authority  to  pay  at  any  time  be- 
fore due,  the  note  waa  paid  as  soon  as  the  agent  received  the  same. 
Tt  would  have  been  an  idle  and  unnecessary  ceremony  for  the 
defendant  to  call  upon  the  agent,  and  say  to  him  that  the  money 
he  had  already  received  in  payment  of  the  note  should  be  then  ap» 
plied  to  such  payment.  The  maker  of  the  note  had  the  right  to 
rely  upon  his  payment  already  made,  as  a  satisfaction  of  the  same, 
as  soon  as  the  note  came  to  the  hands  of  the  plaintiffs'  agent,  who 
waa  authorized  to  receive  and  who  had  received  his  money  in  pay- 
ment thereof. 

In  this  case,  if  either  party  is  to  suffer  a  loss  by  tlie  failure  of  the 
person  at  whose  office  the  note  was  made  payable,  it  should  be  the 
plaintiffs.  They  made  this  note  payable  at  the  office  of  the  failing 
party,  and  thereby  constituted  him  their  agent  to  receive  the  money 
on  the  note;  and  ho  having  received  such  money  of  the  defendant 
in  payment  of  the  same,  although  before  the  note  was  dne^  jet» 
having  authority  so  to  receive  the  same,  the  loss,  if  any,  arisiiig 
from  his  subsequent  failure  should  fall  upon  the  plaintifh. 

By  thb  Court.  The  judgment  of  the  Circuit  Court  is  aiBrmad. 
Byak,  C.  Jm  took  no  part  JudgwMiU  apnmeJL 
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IT^gaMbU  intirwmmUM  —  theek  — falm  detcripHan  ^f  rff  Wi  —  looto  impM^ 

ientiTig, 

k,  B  and  C  redded  In  W.  A  kept  hUi  bankaoooant  with  D,  a  private  IwnlBBr 
there,  who  waa  well  known  to  B  and  C,  and  with  whom  C  had  Wietlmm 
done  his  banking  basinesa.  A  gave  to  B  a  check,  good  at  the  time,  nafag  a 
blank  check  upon  the  First  National  Bank  of  Mil  waakee,  erasing  the  words 
"  First  National,"  and  writinfi^  aboye  them  the  name  of  D.  bat  ^^eetlnif  to 
•raae  the  words  "  Bank  of  MUwaukee.**  B,  two  days  later,  aold  the  check 
to  C,  who  held  it  a  week,  and  then  D  failed,  and  it  waa  never  paid.  //«ML' 
that  no  action  coald  be  maintained  against  A  upon  the  check. 
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A  CTION  on  the  following  check: 


«<  i 


135.00.  MiLWAUKiTB^  Sepi.  9/A»  1875. 

"  *  0-  M.  Tyler,  Bank  of  Milwaukee.     Pay  to WiUett 

or  bearer  thirty-fivo  dollars.  W.  D.  Bacok.' 

Tlie  complaint  alleged  that  the  plaintiff  was  the  owner  and 
holder  for  value  ;  that  there  is  no  such  bank  and,  at  the  time  the 
check  was  given,  there  was  no  snch  bank  in  existence  as  0.  M. 
Tyler,  Bank  of  Milwaukee;  and  that  defendant,  as  the  drawer,  lias 
refused  payment  The  answer  setup  that  0.  M.  Tyler  was  a  private 
banker,  and  doing  business  as  such  in  the  village  of  Waukesha  ; 
that  at  the  time  the  check  was  given,  and  for  nine  days  thei'eaf ter, 
and  after  the  plaintiff  became  the  holder  thereof,  defendant  had 
funds  more  than*  sufficient  to  meet  and  pay  said  check,  and  all 
other  checks  drawn  by  him,  in  the  hands  of  said  Tyler;  that  plaint- 
iff was  guilty  of  negligence  and  laches  in  not  presenting  said  check 
to  said  Tyler,  until,  on  the  18th  of  September,  1875,  he,  the  said 
Tyler,  became  insolvent  and  a  bankrupt ;  and  that  the  plaintiff  had 
not  given  defendant  any  notice  of  non-payment,  etc. 

The  plaintiff  testified,  substantially,  that  he  had  made  inquiry  if 
there  was  such  a  bank  as  the  check  purported  to  be  drawn  upon, 
and  that  he  found  no  such  bank  as  0.  M.  Tyler,  Bank  of  Milwau- 
kee; that  he  purchased  the  check  abont  a  week  before  the  failure  of 
O.  M.  Tyler;  that  he  had  sometimes  bought  drafts  of  0.  M.  Tyler's 
bank  in  Waukesha;  had  done  business  there  probably  six  or  seven 
years;  had  made  deposits  with  0.  M.  Tyler  when  he  first  com- 
menced business  at  the  same  place;  that  his  store  is  nearly  opposite, 
seven  or  eight  rods  from  0.  M.  Tyler's  door;  that  0.  M.  Tyler  did 
business  there  about  a  week  after  he  purchased  the  check;  and  that 
he  never  presented  the  check  to  0.  M.  Tyler  for  payment.  The 
payee  of  the  check,  James  F.  Willets,  called  as  a  witness  by  the  de- 
fendant, testified  that  when  the  check  was  given  he  resided  in 
Waukesha,  and  knew  both  the  plaintiff  and  0.  M.  Tyler;  and  the 
following  questions  were  propounded  to  him  by  the  counsel  of  the 
defendant,  to  which  objection  was  made  by  the  plaintifTs  counsel 
and  sustained  by  the  Circuit  Court:  **  Did  you  know  0.  M.  Tyler's 
bank  and  place  of  business  when  you  took  the  check?"  '^Had 
you  before  this  received  from  the  defendant  any  check  similar  to 
this,  payable  at  0.  M.  Tyler  &  Co.'s  bank  ?  "  "  Did  0.  M.  Tyler  eveij 
Vou  XXX  —  90 
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pay  to  you  tlie  money  on  any  clieck  drawn  like  this  by  Mr.  Bacon  ?** 
♦*  Did  you  know,  when  you  received  this  check,  where  0.  M.  Tyler's 
place  of  business  and  bank  was  ?  "  **  Have  you  had,  within  the  post 
year,  any  business  with  0.  M.  Tyler  at  his  bank  in  Waakesha  ?" 
''Did  you  inform  the  plaintiff,  when  you  passed  this  check,  whom 
and  what  bank  it  was  drawn  upon  ?  "  This  witness,  after  testifying 
that  he  had  presented  the  check  to  the  defendant  just  after  0.  IL 
Tyler  failed,  and  that  before  that  he  had  made  no  effort  to  collect 
it  from  any  one,  was  asked:  ''Did  you  know,  when  yon  took  thst 
check,  where  it  was  payable?'*  and  he  answered,  *'YeB,  sir; ''and 
on  motion  the  Circuit  Court  struck  out  this  answer. 

The  defendant  was  sworn  as  a  witness,  and  asked:  "  Wliere  did 
0.  M.  Tyler  reside  at  the  time  you  delivered  the  check?**  "Did 
you  have  funds  in  the  hands  of  0.  AL  Tyler  here  in  Waukesha  sab- 
ject  to  the  payment  of  your  checks  and  sufficient  to  pay  this  check, 
from  the  time  you  drew  the  check  until  the  time  he  failed ?**  And 
these  questions  were  also  ruled  improper.  The  opinion  states 
other  facts.     The  plaintiff  had  judgment  below 

J.  V,  V.  Platto  and  Vernon  Tichenor,  for  appellants 
Edwin  Hurlbut,  for  respondent. 

Ortox,  J.  The  grounds  relied  upon  in  his  brief  by  the  conosel 
of  the  appellant  for  the  reversal  of  this  judgment  are:  Ist.  That 
the  burden  of  proof  was  upon  the  respondent  to  show  that  no  faodi 
were  in  the  hands  of  the  drawee,  or  the  bank  upon  which  the 
check  was  drawn,  for  its  payment,  and  that  he  offered  no  such 
^roof.  2d.  That  the  respondent  was  guilty  of  negligence  and 
laches  in  not  presenting  the  clieck  to  the  drawee  before  he  had 
failed  and  become  a  bankrupt. 

The  sole  ground  relied  upon  by  the  counsel  of  the  respondent  to 
sustain  the  judgment  is,  that  the  check  was  fictitious  or  fraudn- 
lent,  because  drawn  upon  a  bank  which  had  no  existence,  and  thst 
therefore  thei*e  was  a  present  and  continuing  liability  of  the  drawer 
to  pay  the  money  to  the  holder. 

If  the  drawee  of  the  check  is  sufficiently  designated  upon  the 
check  itself,  or  the  holder  knew  in  proper  time  upon  whom  or 
what  bank  the  check  was  drawn,  then  the  above  positions  assnmed 
by  the  learned  counsel  for  the  appellant  are  nnqnestionably  correct^ 
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for  the  bill  of  exceptions  contains  no  such  evidence^  but  moBt 
directly  to  the  contrary. 

The  oul;'  questions  really  to  be  considered  are  those  raised  by  the 
learned  counsel  for  the  respondent  in  support  of  the  judgment^ 
and  which  are  only  casually  noticed  by  the  counsel  of  the  appelknt* 
Ist.  Does  the  check  itself  sufficiently  designate  the  person  or  bank 
upon  which  it  was  drawn?  2d.  If  not,  was  it  shown  in  the  evi- 
dence given,  or  proposed  to  be  shown  in  the  evidence  offered  and 
rnled  out,  that  the  respondent  knew  in  proper  time  upon  what  per- 
son or  buuk  the  check  was  drawn? 

By  reference  to  the  check  in  the  bill  of  exceptions,  it  appears 
that  the  check  was  a  blank  check  of  the  <' First  National  Bank  of 
Milwaukee.''  The  words  ^^ First  National"  were  sought  to  be 
erased  by  parallel  pencil  lines,  and  the  name  of  0.  M.  Tyler  was 
written  in  pencil  over  them.  The  printed  words  "  Bank  of  Mil- 
waakee  "  are  not  erased.  We  think  it  can  be  ascertained  with  con. 
siderable  certainty  from  an  inspection  of  the  check  itself  that  it  was 
intended  to  bo  drawn  upon  0.  M.  Tyler  personally.  His  name  ia 
certain  and  unmistakable,  while  the  additional  words,  ^'  Bank  of 
Milwaukee,"  are  incongruous,  ambiguous  and  meaningless  as  indi- 
cating or  qualifying  the  person  of  the  drawee,  or  as  indicating  the 
place  where  payment  was  to  be  made;  and  there  is  an  apparent 
omission  to  erase  them,  through  carelessness  and  not  design;  and, 
though  a  false  description,  it  ought  not  to  have  deceived  the  payee» 
and  could  have  been  easily  corrected  if  it  had  been  of  sufficient 
consequence  to  have  attracted  his  attention.  That  part  of  the 
address  so  left  unerased  may  be  rejected,  within  the  principle  of 
the  maxim, /aba  demoiisiraiio  non  noceL 

But  if  there  is  any  doubt  about  the  correctness  of  this  view  of 
the  case,  we  think  there  was  abundant  evidence  that  both  the  ori^nal 
payee  and  the  holder  of  the  check  had  full  knowledge  who  the  drawee 
actually  was  and  of  his  place  of  business  in  Waukesha,  in  proper 
time  to  have  obtained  payment  of  the  check  upc^n  presentation  to 
0.  M.  Tyler,  the  drawee,  and  that  both  of  them  were  guilty  of 
negligence  and  laches  in  not  so  presenting  it ;  that  they  held  it  at 
their  own  risk,  and  if,  by  the  bankruptcy  of  the  drawee,  they  have 
lost,  it  is  by  their  own  fault.  Not  only  was  the  evidence  allowed  to 
be  given  competent  and  sufficient  to  prove  these  facts,  but  also  the 
evidence  sought  to  be  elicited  by  the  questions  ruled  out  by  the 
court  was  unquestionably  proper  and  competent  in  the  case  ;  and 
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we  think  the  Circuit  Court  erred  iu  rejecting  this  evidence.  It  it 
unquestionably  the  general  rule,  that  the  drawee  of  a  bill  or  check, 
whether  an  individual^  copartnership  or  corporation,  should  be 
sufficiently  expressed  and  designated  upon  it.  Story's  Bills  of  Ex., 
§  58.  But  the  i*eason  of  the  rule  is  only  to  enable  the  payee  or 
holder  to  know  upon  whom  he  is  to  call  for  acceptance  or  payment ; 
:and  it  has  been  held  that  when  the  name  of  the  drawee  was  not 
inserted  in  the  bill  at  all,  but  only  the  place  where  the  payment 
was  to  be  made,  and  where  a  person  certain  resided  and  did  businesfl, 
and  only  such  person,  the  bill  was  sufficiently  certain  in  that 
respect.  Oray  v.  Milnsr,  8  Taunt.  739.  In  case  of  uncertainty 
^s  to  the  real  drawee  attempted  to  bo  expressed  or  designated,  or 
.any  ambiguity  in  the  address  of  the  check,  then,  as  in  all  cases  of 
written  contracts  and  their  construction,  extrinsic  evidence  is  ad- 
missible  as  to  the  subject-matter  and  the  parties,  to  make  both 
certain  and  show  who  and  what  was  intended.  2  Pars,  on  Coht,  ( 
5:0;  McCullough  v.  Wainrighi,  14  Penn.  St  171;  Jackson  v.  SUk 
11  Johns.  201.  In  this  last  case  the  court  says:  ''Yon  must 
4ilways  look  beyond  the  instrument  itself  to  some  extent,  in  order 
to  ascertain  who  is  meant.  For  instance,  you  must  look  to  names 
and  places." 

The  situation  of  the  parties  and  the  nature  of  the  subject-matter 
of  the  contract  may  always  be  shown  by  parol,  in  oonstming  it 
In  Lemon  v.  French^  25  Wis.  37,  parol  evidence  was  allowed  to 
make  certain  the  time  when  an  acceptance  of  a  draft  was  payable ; 
And  in  Garrison  v.  OwenSy  1  Pin.  471,  parol  evidence  was  allowed 
to  show  in  what  capacity  or  character,  as  a  party  or  witness,  s  penoB 
-signed  a  contract 

Wo  think  the  motion  for  a  new  trial  in  this  case,  made  by  the 
^counsel  of  the  appellant,  should  have  been  granted. 

By  the  Court.     The  judgment  of  the  Circuit  Court  is  reverse^ 

with  costs,  and  the  cause  remanded  for  a  new  trial  therein. 

Judgment 
BTAKt  0.  J.,  took  no  part 
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(46  Wis.  211.) 
WUl  —  parol  evidence  to  explain  €mbiguU^» 

4  will  described  one  boundary  of  a  tract  of  land  devised,  in  terms  in  fact 
applicable  to  two  different  lines.  Held,  that  parol  evidence  of  the  testator'a- 
iutent.  in  including  his  declarations  at  the  time  of  execution,  was  admissiblt 
to  identify  the  boundary,* 

ACTION  to  recover  possession  of  land.    The  opinion  sufficientljr 
states  the  point.    The  plaintiff  had  judgment  below. 

Bennett  i£  Sale,  for  appellants.  The  court  erred  in  admitting 
testimony  as  to  what  the  testator  said  in  reply  to  the  question  what 
be  meant  by  the  words  '*  bam  large  yard.*'  1  Hedf.  on  Wills,  496- 
8  ;  Brown  v.  Selwin,  Cas.  temp.  Talbot,  240  ;  3  Brown's  Gas.  Pari. 
607  ;  1  Brown's  Ch.  Cas.  477 ;  Lord  Chenejfs  case,  6  Coke,  68a ;. 
Vemon*8  case,  4  id.  1-4  ;  Bertie  v.  Falkland,  1  Salk.  231 ;  Towers^ 
V.  Moory  2  Vem.  Ch.  98 ;  Bennet  v.  Davis,  2  P.  Wms.  316,  318 ; 
JFbwler  v.  Fowler,  3  id.  353-4 ;  Fry  v.  Porter,  1  Mod.  310  ;  Sanford 
T.  Raikee,  1  Mer.  646  ;  Langston  v.  Langston,  8  Bligh  (N.  S.),  167  ; 
Farrar  v.  Agree,  5  Pick.  '404 ;  Barrett  v.  Wright,  13  id.  45  ;  0«- 
iomeY.  Varney,  7  Mete.  301;  Tucker y.  Sedman^e  Aid  Society,  id. 
188;  Brown  v.  Saltonstall,  3  id.  423;  OeriehY.  Towne,  3  Gray,  82, 
88  ;  Woods  v.  Sawin,  4  id.  322  ;  Bradley  v.  Bradley,  24  Mo.  311  ; 
Gregory  t.  Cowgill,  19  id.  415 ;  Avery  v.  diappel,  6  Conn.  270  ; 
Seaman  v.  Hogeboom,  21  Barb.  398;  Jiusselv.  Werntz,  24  Penn.  8t 
337  ;  Fish  v.  Hubbard's  Adrrirs,  21  Wend.  651 ;  Ryerss  v.  Wlieeler^ 
22  id.  148  ;  Cromer  v.  Pinckney,  3  Barb.  Ch.  474 ;  Fouke  v.  Kemp, 

5  liar.  &  J.  135;  Asay  v.  Hoover,  6  Barr,  21 ;  Judy  v.  Williams^ 
2  Cart.  449 ;  Ferguson  v.  Mason,  2  Sneed,  618;  Shearman  v.  Angela 
BaiUey's  Ch.  351;  Aspden's  Estate,  2  Wall.  368;  Allen's  Ea^rsY. 
Allen,  18  IIow.  385;  Ex  parte  Hornby,  2  Bi'adf.  420.  Parol  evidence 
is  not  admissible  to  explain  a  latent  ambiguity.  Dams  v.  Davis,  8 
Mo.  56;  Johnson  v  Johnson,  32  Ala.  637;  Domestic,  etc..  Missionary 
Society  T.  Reynolds,  9  Md.  341 ;  Field  v.  Eaton,  1  Dev.  Eq.  283 ; 

Rothmahler  v.  Myers,  4  Desaus.  215 ;    Hyatt  ▼.  Pugshy,  23  Barb. 

■ 

^Compare  (Trtooom  v.  Kvtm  01  Vroom,  408),  28  Am.  lUp  251. 
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285 ;   Terpeni7ig  y.  Skinner,  30  id.  373 ;   Waugh  y.  Waugli,  28  N. 
Y.  94. 

Pliny  NbrcrosSj  for  respondent. 

Lyox,  J.  The  case  turns  upon  the  construction  of  certain  clauses 
in  the  will  of  James  Sowle.  The  plaintiff  claims  that  the  line  B 
on  the  plat»  south  of  the  small  barn,  is  the  north  lino  of  the  laodi 
devised  to  the  defendant,  Mrs.  Burrows,  and  that  the  land  devised 
to  the  widow  of  the  testator  for  life,  with  remainder  to  the  children 
of  the  testator,  includes  both  tracts,  containing  respectively  foar- 
teen  and  seven-twelfths  acres  and  six  and  one-third  acres.  The 
former  tract  extends  to  the  west  line  of  the  homestead  lot 

The  defendants  claim  that  the  line  A  on  the  plat  is  the  north 
line  of  the  land  devised  to  Mrs.  Burrows,  and  that  the  only  land 
aifected  by  the  devise  to  the  widow  is  the  six  and  one-third  acres 
lying  north  of  line  A.  On  the  trial  the  defendants  offered  the 
plaintiff  a  judgment  for  the  recovery  of  an  undivided  one-foarth 
of  the  six  and  one-third  acres. 

It  will  be  seen,  therefore,  that  the  controversy  in  this  action  is 
confined  to  the  fourteen  and  seven-twelfths  acres,  and  depends 
entirely  upon  the  solution  of  the  question  whether  line  Aorhne  B 
is  the  north  line  of  the  land  devised  to  Mrs.  Burrows. 

The  record  contains  a  copy  of  the  last  will  of  James  Sowle,  which 
is  evidently  intended  to  be  a  fac  simile  of  the  original,  in  which 
the  devise  to  the  defendant,  Mrs.  Burrows,  appears  as  follows: 

my  daarhtcr 

'^  I  will  to  Mary  ^  Burrows  the  homestead  from  Burdick's  line  sooth 

Lar  Urgt 

to  the  north  to  the  barn  ^  yard,  thence  east  to  Hutson's  line." 

Looking  at  the  plat  of  the  testator's  homestead  (so  called),  an* 
aided  by  any  other  testimony,  we  find  two  bams  upon  it,  designated 
respectively  as  the  "  large  barn  •'  and  the  "  small  barn."  We  also 
find  an  inclosure  adjoining  the  large  bnm  on  the  east,  soath  and 
west,  and  another  inclosui*e,  apparently  of  about  the  same  siie, 
adjoining  the  small  bam  on  the  east  and  south.  Either  of  these 
inclosures  may  aptly  be  designated  as  a  yard  or  barn-yard;  and  the 
testator  manifestly  referred  to  one  or  the  other  of  them,  as  such,  in 
the  devise  to  Mrs.  Burrows.  The  area  of  the  two  inclosnres  being 
about  equal,  the  adjective  *^  large  "  applies  as  well  to  one  of  them 
as  the  other. 

Considering  the  will  alone,  there  is   no  ambiguity  in  the  terms 
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of  the  devise  to  Mrs*  Burrows.  Her  north  line  is  plainly  located 
at  the  south  line  of  the  large  yard  or  barn-yard,  and  from  thence 
east  to  Hntson's  line.  But  when  we  look  for  her  line,  we  find  two 
lines  corresponding  with  the  description  in  the  wilL  Here  we 
haTo  an  ambiguity,  not  in  the  will,  but  produced  by  extraneous 
circnmstances.    This  is  a  latent  ambiguity. 

That  such  an  ambiguity  may  be  removed  by  proof  of  extraneous 
facts  is  too  well  settled  to  be  questioned  or  doubted. 

The  rule  is  thus  stated  by  Sir  James  Wigram  in  his  admirable 
treatise  on  Extrinsic  Evidence  in  aid  of  the  interpretation  of  wills  : 
••  Where  the  object  of  a  testator's  bounty,  or  the  subject  of  dispo- 
sition {L  e.y  person  or  thing  intended),  is  described  in  terms  which 
are  applicable  indiiXerently  to  more  than  one  person  or  thing, 
evidence  is  admissible  to  prove  which  of  the  persons  or  things  so 
described  was  intended  by  the  testator."  O'Hara's  2d  Am.  ed.  188. 
The  principle  of  this  rule  has  frequently  been  asserted  and  applied 
by  this  court  Oanson  v.  Madigan,  15  Wis.  144 ;  Prentiss  t. 
Brewer,  17  id.  635  ;  Rockwell  v.  Ins.  Co,,  21  id.  548  ;  Sydnor  v. 
Palmer,  29  id.  226  ;  Strohn  y.Ins.  Co.,  33  id.  648 ;  Atfy-Oen.  v. 
Conhlin,  34  id.  21  ;  Lyman  v.  Babcock,  40  id.  503. 

Applied  to  this  case,  the  rule  does  not  go  to  the  extent  of 
admitting  extrinsic  evidence  to  contradict  or  change  the  terms  of 
the  will,  but  only  to  identify  the  land  which  the  testator  devised. 
Whether  sueh  evidence  establishes  line  A  or  line  B  as  the  true  line, 
full  effect  will  be  given  to  the  will  as  it  is  written.  The  admission 
of  such  evidence  is  no  encroachment  upon  the  rule  (to  sustain 
which  numerous  case  were  cited),  that  ^Mn  general,  parol  evidence 
of  the  intention  of  the  testator  is  inadmissible  for  the  purpose  of 
explaining,  contradicting  or  adding  to  the  contents  of  the  will ; 
but  its  language  must  be  interpreted  according  to  its  terms."  In 
most  of  the  cases  cited  to  this  rule,  the  rejected  testimony  was 
offered  for  the  purpose  of  varying  or  contradicting  written  instru- 
ments, to  supply  omissions  or  correct  mistakes  therein,  or  to  explain 
patent  ambiguities.  In  many  of  them,  the  competency  of  such 
evidence  to  explain  latent  ambiguities  is  expressly  affirmed. 

The  learned  Circuit  judge  admitted  proof  of  the  declarations  of 
the  testator,  made  at  the  time  he  executed  his  will,  to  the  effect 
that  in  the  devise  to  Mrs.  Burrows  he  intended  the  small  bam.  It  is 
viaimed  by  counsel  for  the  defendants  that  this  was  error,  and  he 
read  cases  which  he  claims  hold  that  the  testimony  was  not  conifH}- 
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tent.  The  ease  mainly  relied  upon  to  sustain  this  poflition  is  that  of 
Byerss  v.  WJieeler,  22  Wend.  148.  We  think  that  the  case  docs  not 
hold  the  doetrinc  contended  for.  The  testator  devised  his  '^  back 
lands/'  so  nomine^  and  the  question  was  whether  evidence  of  his 
declarations  designating  those  lands  was  competent.  It  does  not 
appear  in  the  case  when  the  declarations  were  made.  The  evidence 
was  held  admissible.  Mr.  Justice  Cowek,  delivering  the  opinion 
of  the  court,  said  :  *'  The  form  of  one  of  the  objections  at  the 
trial  seems  to  suppose  that  the  testimony  came  within  those  cssea 
(^hich  refuse  the  testator's  declarations  intended  by  him  directly  to 
explain  the  words  of  his  will ;  and  I  agree  that  such  declarations, 
especially  if  they  were  made  at  the  time  of  framing  the  will,  are 
not  admissible."  This  is  the  portion  of  the  opinion  relied  upon. 
But  the  remark  quoted  has  reference  to  a  case  where  the  evidence 
is  offered  to  explain  Ike  words  of  the  will,  and  not  to  a  case  like  this 
where  the  words  are  unambiguous,  and  where  the  evidence  is  offered 
to  ascertain  the  thing  to  which  the  words  relate.  After  citing 
many  cases  in  which  proof  of  such  declarations  was  admitted  (none 
of  which  exclude  those  made  at  the  execution  of  the  will)  the 
learned  judge  proceeded  to  eay  :  ''So  much  for  the  declarations 
of  the  testator.  They  are  clearly  receivable  as  giving  either  a  name 
or  character  to  the  devisee  or  the  property  devised  ;  and  that,  too, 
as  appears  by  the  cases,  whether  such  declarations  be  made  befora 
or  after  the  will  was  executed."  The  case  is  authority  for  the 
admission  of  the  declarations  of  the  testator  in  a  case  like  this,  if 
made  before  or  after  the  execution  of  the  will,  and  it  falls  iar  short 
of  being  authority  against  receiving  his  declarations  made  at  the 
time  of  its  execution. 

Wigmm,  in  his  treatise  before  referred  to,  p.  252,  states  the  mk 
to  bo  that  where  parol  evidence  of  the  declarations  of  the  testator 
are  admissible,  it  is  immaterial  whether  the  declarations  were 
prior,  contemporaneous  with  or  subsequent  to  the  making  of  the 
will,  provided  they  relate  to  the  intention  he  had  at  the  time 
of  making  the  will.  See,  also,  1  Bedf.  on  Wills  (4th  ed.),  502, 507, 
540.  In  Ganson  v.  Madigan,  15  Wis.  144,  Dixon,  C.  J.,  in  dis- 
cussing this  question,  says  :  "  If  the  evidence  of  surrounding  facts 
and  circumstances  is  admitted  to  explain  the  sense  in  which  the 
words  were  used,  certainly  proof  of  the  declarations  of  the  parties, 
made  at  the  time,  of  their  understanding  of  them,  ought  not  to  be 
excluded.     Reay  v.  Richardson,  2  C,  M.  &  IL422;  Emery  v.  RW- 
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ster,  42  Me.  204 ;    Waterman  v.  Johnson^  13  Pick.  261.      Such 

declaratioDSy  if  Batisfactorily  established,  would  seem  to  bo  stronger 

nd  more  conclnsive  evidence  of  the  intention  of  the  parties  than 

proof  of  facts  iand  circumstances,  since  they  come  more  nearly  to 

direct  evidence  than  any  to  be  obtained,  whilst  the  other  is  but  cir- 

eumstantial."    P.  154.    We  are  satisfied  that  the  rule  as  here 

stated  is  supported,  not  only  by  the  great  weight  of  authority,  bat 

by  the  stronger  and  better  reasons.    We  therefore  adopt  it  as  the 

eorrect  rule,  and  hold  that  the  evidence  of  the  declarations  of  the 

testator,  made  when  he  executed  the  will,  was  properly  received. 

[Omitting  discussion  of  effect  of  evidence.] 

JudgmmU  affirmed. 
Btak,  0.  J.,  took  no  part. 
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(45  wis.  as.) 

If^ffifgmM — ttmiiribvJtory — eoniwnwmiMiiion  of  firt. 

b  aa  aetton  for  injarlra  by  fire  to  buildings  adjaeent  to  a  railway,  caused  by 
negligent  management  or  oonatraction  of  the  defendants'  looomotivee,  it  ap- 
peared that  tbe  plaintiff  had  saffered  an  aoeamalation  of  hay  and  shayings^ 
between  the  boildings  burned,  and  uoder  one  of  them  which  wae  placed  on 
blocks,  with  the  side  next  the  railway  open.  Udd,  that  thia  wae  evidence 
of  contributory  negligence  which  should  be  submitted  to  the  Jury.* 

ACTION  fco  recover  the  value  of  a  small  shop  and  a  large  bam 
and  their  contents,  alleged  to  have  been  burned  by  the  defend- 
ants' negligence.  The  buildings  were  on  the  east  side  of  a  street,  and 
within  twelve  feet  of  the  main  track  of  the  defendants'  railway,  in 
Fond  da  Lac,  the  railway  running  along  the  street.  The  bam  was 
used  for  pressing  and  storing  hay ;  the  shop  was  a  carpenter's  shop, 
and  placed  on  blocks  two  and  a  half  feet  high,  and  the  side  next 
the  railway  was  open.  Straw,  hay  and  shavings  had  accumulated 
under  the  shop,  and  between  the  two  buildings,  loose  hay.  The 
plaintiff  had  been  warned  of  the  dangerous  exposure  of  his  buildings 
to  fire.    The  fire  commenced  in  or  under  the  small  building  and  com* 
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municated  to  the  other,  there  being"  a  high  wind  from  the  west,  and 
the  weather  being  dry.  Just  before  the  fire  an  engine  passed  on  ths 
railway,  scattering  coals  and  cmders  along  the  street,  and  the  engine 
was  not  properly  constracted  to  prevent  the  escape  of  coals  and  cin- 
ders. The  judge  refused  to  submit  to  the  jury  the  question  of  con- 
tributory negligence  on  the  part  of  the  respondent,  predicated  npon 
the  evidence  that  he  allowed  hay,  straw  and  shavings  to  accnmnlate 
under  the  small  building ;  that  he  allowed  the  space  between  the 
sills  of  said  building  next  the  railroad  to  remain  open  ;  and  that  he 
allowed  the  hay,  in  unloading  it  from  the  wagons  into  the  bam,  to 
scatter  npon  the  ground  near  the  line  of  the  track,  and  to  remain 
and  accumulate  there;  but  charged  the  jury  as  follows:  **This 
obligation  of  care,  the  want  of  which  constitutes  negligence  ac- 
cording to  the  circumstances,  is  imposed  npon  the  party  who  uses 
the  fire,  and  not  upon  the  person  whose  property  is  exposed  to 
damage  by  reason  of  the  negligence  of  such  party.''  And  again : 
*'  While,  as  I  have  said,  the  defendants  in  this  action  had  the  right 
to  use  their  way  in  the  transaction  of  their  legitimate  bnsineH^ 
while  they  had  the  right  to  use  fire  there,  the  plaintiff  on  kUpart 
hid  a  right  to  use  his  own  land  adjoining  the  track  of  the  defondani 
08  he  saw  fit ;  and  if,  through  the  negligence  of  the  defendant,  the 
property  of  the  plaintiff  took  fire,  the  defendant  is  liable  to  the 
plaintiff  for  the  damages  siistained."  The  plaintiff  had  jndgBMBi 
below. 

C.  A.  Eldredge  and  William  Ruger,  for  appellant. 

E.  S.  Bragg,  for  the  respondent,  npon  the  question  of  coaUSh 
ntory  negligence,  cited  Kellogg  v.  C.  Jk  N.  W.  Raihoay  Ok,  26  Wis. 
244;  s.  0.,  7  Am.  Bep.  69 ;  Spaulding  v.  C.  d  N.  W.  Saawof  (k, 
30  Wis.  Ill ;  8.  c,  11  Am.  Bep.  550  ;  Heady.  Morse,  34  Wis.  318; 
Higgins  v.  Dewey,  107  Mass.  499 ;  s.  c,  9  Am.  Bep.  63 ;  WM  t.  iL 
W.  d  O.R.B.  Co.,  49  N.  Y.  420  ;  s.  c,  10  Am.  Bep.  389. 

Tatlob,  J.  The  refusal  of  the  learned  Circuit  judge  fo  gife  Hm 
instructions  asked  upon  the  question  of  plaintiff's  contribatorf 
negligence,  and  the  instructions  given  by  him  to  the  effect  that  the 
jury  were  not  to  consider  that  question  npon  the  facts  proecntedby 
the  evidence,  were  based,  it  is  said,  upon  the  decisions  of  this  cooft 
In  the  cases  of  Kellogg  v.  Railway  Co.,  26  Wis.  223  ;  s.  c,  7  Am. 
Bep.  69^  and  JSrd  v.  Railway  Co^  41  Wis.  65 ;  he  holding  that  these 
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decisions  had  established  the  role  in  this  State,  that  the  owner  of 
property  adjoining  the  line  of  a  railroad  might  in  the  language  of 
the  learned  judge,  '*  use  the  same  as  he  saw  fit/'  and  yet  recoTer 
against  the  railroad  company,  if,  by  the  negligence  of  such  com- 
pany,  the  same  was  set  on  fire  and  burned,  and  that  in  such  case 
the  general  if  not  the  uniyersal  rule,  that  in  an  action  to  recover 
damages  resulting  from  the  negligence  of  the  defendant,  if  the  neg- 
ligence of  the  plaintiff  contributed  directly  or  as  an  approximate 
cause  to  the  occurrence  from  which  the  injury  arises,  the  plaintiff 
cannot  recover,  does  not  and  cannot  apply. 

We  think  the  learned  Circuit  judge  has  extended  the  principle  of 
the  decisions  above  referred  to  much  farther  than  the  facts  upon 
which  the  same  were  based  will  authorize. 

It  is  a  well-settled  rule  in  applying  the  decisions  of  the  courts  of 
last  resort,  that  the  decision  must  be  limited  to  the  facts  of  the  par- 
ticular case  in  which  the  decision  is  made,  and  if  a  general  rule  or 
principle  is  to  be  founded  upon  such  decision,  such  general  rule 
will  be  controlled  and  limited  by  such  facts.  To  understand  the 
scope  of  the*decisions  of  this  court  in  the  cases  of  KeUogg  v.  Rath 
way  Co*  and  Erd  v.  Railway  Co.,  it  becomes  necessary  to  see  what 
the  facts  were,  and  what  questions  were  decided. 

The  only  points  necessarily  decided  in  the  case  of  Kellogg  t« 
Railway  Co.  were :  1st.  Whether  the  presence  of  dry  grass  and 
other  inflammable  materials  on  the  line  of  the  railroad,  and  which 
were  suffered  to  remain  there  without  care,  was  a  fact  from  which 
a  jory  might  find  negligence  against  the  railroad  company  ;  and 
2d.  Whether,  because  the  plaintiff  had  permitted  the  weeds,  grass 
and  stubble  to  remain  on  his  land  immediately  adjoining  the  rail- 
way of  the  defendant,  he  could  be  charged  with  contributory  neg- 
ligenoe  so  as  to  defeat  his  action  for  damages  occasioned  to  his 
property  from  the  spread  of  a  fire  kindled  upon  the  right  of  way  of 
the  defendant,  and  spreading  from  thence  to  his  land  and  destroy- 
ing his  property.  On  the  trial  of  that  action  in  the  Circuit  Courts 
the  Circuit  judge  submitted  the  question  to  the  jury,  whether  the 
fact  that  the  plaintiff  permitted  such  weeds,  grass  and  stubble  to 
remain  on  his  land  adjoining  the  railroad  of  the  defendant  was 
negligence  on  his  part;  and  the  jury  found  it  was  not  The 
defendant  asked  the  learned  Circuit  judge  to  charge  the  jury  that 
it  was  negligence,  as  a  matter  of  law,  for  the  plaintiff  to  suffer  such 

and   stubble   to   remain    on   his   land    adjoining 
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the  railroad.  This  the  judge  refused  to  do,  and  the  exception 
was  to  the  refusal  of  the  court  to  so  charge  the  jury.  Thii 
court  held  that  such  refusal  to  charge  the  jury  was  not  error ; 
and  the  late  learned  Chief  Justice  Dixok,  in  his  opinion,  aigaes 
the  point  with  great  ability,  and  not  only  insists  that  these  acta 
of  omission  on  the  part  of  the  plaintiff  were  not  such  acts  that 
negligence  ptr  se,  and  as  a  matter  of  law,  could  bo  predicated 
thereon,  but  he  goes  much  farther,  and  insists  that  they  were  not 
acts  which  tend  to  prove  negligence  on  his  part.  Although  what 
was  said  upon  this  subject  beyond  what  was  required  to  decide  the 
exceptions  taken  by  the  defendant  is  not,  perhaps,  binding  upon 
this  court,  and  need  not  necessarily  be  held  as  res  adjudietUa,  yet» 
as  controlled  Jby  the  facts  in  that  case,  we  are  not  now  disposed  to 
question  its  correctness.  There  are,  however,  some  things  said  bj 
the  learned  chief  justice  arguendo,  to  which,  if  they  are  to  receive 
the  construction  apparently  given  to  them  by  the  learned  Circuit 
judge  before  whom  the  action  at  bar  wtis  tried,  we  cannot  assent 
If  that  case  be  construed  to  have  decided  that  in  every  case  a  per- 
son owning  lands  adjoining  the  track  of  a  railroad  may  use  the 
same  as  he  sees  fit,  so  long  as  he  does  not  use  it  unlawfully  —  in 
the  sense  of  using  it  in  such  a  manner  as  to  subject  himself  to  a 
criminal  action  —  and  still  not  subject  himself  to  the  chaige  <d 
negligence  in  such  use  when  seeking  to  recover  of  the  railroad  com- 
pany for  an  injury  to  his  property  by  reason  of  a  negligent  act  on 
the  part  of  such  company,  we  dissent  from  that  construction  ;  and 
we  do  not  feel  bound  to  hold  that  this  court  has  so  decided,  even 
though  it  may  be  fairly  inferred  that  such  was  the  opinion  of  the 
learned  chief  justice  who  wrote  the  decision  in  that  case. 

With  very  much  of  the  argument  of  the  learned  chief  jnstica 
referred  to  we  fully  concur.  On  page  230  he  says :  **  The  evidence 
tends  very  cleary  to  establish  these  facts,  and  under  the  instroo- 
tions  the  jury  must  have  so  found.  The  plaintiff  is  a  farmer,  and, 
in  the  particulars  here  in  controversy,  conducted  his  farming  open^ 
tions  iJie  same  as  other  farmers  throughout  the  country.  li  is  not 
the  custom  anywhere  for  farmers  to  remove  the  grass  tr  teeeds  from 
their  waste  lands,  or  to  plough  in  or  remove  their  stubble,  in  order 
to  prevent  the  spread  of  fire  originating  from  such  causes.  ITpoa 
this  question,  as  upon  the  others,  the  court  charged  the  jury  that 
it  was  for  them  to  say  whether  the  plaintiff  was  guilty  of  negligeno^ 
and  if  they  found  he  was,  that  then  he  could  not  reoover.    *    *    ^ 
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The  charge  upon  this  point,  as  well  as  upon  the  other,  was  quite 
favorable  to  the  defendant  as  the  law  will  permit,  and  even  more  so 
than  some  of  the  authorities  will  justify/'  The  learned  chief  jus- 
tice then  proceeds  to  say  that  some  of  the  authorities  hold  that  the 
owner  of  lands  adjoining  a  railroad  is  chargeable  with  negligence 
if  he  does  not  remove  the  dry  grass  and  combustible  material  from 
his  own  land,  and  that  he  cannot  recover  damages  when  the  loss 
by  fire  is  communicated  by  means  of  such  combustible  matter  on 
the  plaintiff's  land  ;  but  he  refuses  to  follow  those  decisions,  and 
follows  those  holding  a  different  doctrine,  quoting  as  the  cases  re- 
lied on  in  his  opinion.  Cook  v.  Champlain  Transportation  Co^  1 
Den.  91 ;  Vatighan  v.  Taff  Vale  Railway  Co. ,  3  Hurlst.  &  Norm. 
743,  and  5  id.  679.  Of  these  cases  the  chief  justice  says:  **  The  rea- 
soning of  those  cases  is,  in  my  judgment,  unanswerable.  I  do  not 
see  that  I  can  add  any  thing  to  it.  They  show  that  the  doctrine 
of  contributory  negligence  is  wholly  inapplicable  —  that  no  man  is 
to  be  charged  with  negligence  because  he  uses  his  own  property  or 
conducts  his  own  affairs  as  other  people  do  theirs,  or  because  he 
does  not  change  or  abandon  such  use,  and  modify  the  management 
of  his  affairs,  so  as  to  accommodate  himself  to  the  negligent  habits 
or  gross  misconduct  of  others,  and  in  order  that  such  others  may 
escape  the  consequences  of  their  own  wrong,  and  continue  in  the 
practice  of  such  negligence  or  misconduct.  In  other  words, 
they  show  that  no  man  is  to  be  deprived  of  the  free,  ordinarg 
and  proper  use  of  h\8  own  property  by  reason  of  the  negli- 
gent use  which  his  neighbor  may  make  of  his."  The  argu* 
ment  of  the  chief  justice '  above  quoted,  properly  understood, 
is  approved  by  the  present  members  of  this  court;  and  it  is 
probable  that  no  misunderstanding  of  the  scope  of  the  de- 
cision in  that  case  would  have  occurred,  had  not  the  chief 
justice,  in  further  illustration  of  his  views,  permitted  himself  to 
indulge  in  some  general  remarks,  which  were  wholly  outside  the  case, 
and  which  we  are  not  inclined  to  follow  to  what  is  supposed  to  be 
tiieir  logical  conclusion«  Further  along  in  the  opinion,  on  p.  233, 
in  speaking  of  the  obligation  of  the  railroad  company  to  keep  the 
dangerous  element  of  fire  so  under  control  that  it  shall  not  escape 
and  damage  the  adjoining  owner,  he  says  :  ^'  This  obligation  of 
eare,  the  want  of  which  constitutes  negligence  according  to  the 
circumstances,  is  imposed  upon  the  party  who  uses  the  fire,  and 
not  upon  those  persons  whose  property  is  exposed  to  danger  by 
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reason  of  tho  negligence  of  such  party.  Third  persons  are  merelj 
passiye^  and  have  the  right  to  remain  so,  using  and  enjoying  (hmr 
awn  property  as  they  tailly  so  far  as  responsibility  for  the  negligenee 
of  the  party  setting  the  vnruly  and  destructive  agent  in  motion  is 
concerned.  If  he  is  negligent,  and  damage  ensues,  it  is  his  fault 
and  cannot  be  theirs,  unless  they  contribute  to  it  by  some  unlawful 
or  improper  act.  But  the  use  of  their  own  proper^  as  best  suits 
their  own  conyenience  and  purposes,  or  as  other  people  use  thein^ 
is  not  unlawful  or  improper.  It  is  perfectly  lawful  and  proper,  and 
no  blame  can  attach  to  thenL^' 

If  the  language  of  the  learned  chief  justice  last  abore  quoted  is 
to  be  construed,  as  it  seems  to  have  been  by  the  circuit  judge  who 
tried  the  case  at  bar  in  the  court  below,  that  the  owner  of  landssd* 
joining  a  railroad  track  may  do  as  he  sees  fit  upon  such  land,  with* 
out  being  subject  to  the  charge  of  want  of  care,  or  negligence^  no 
matter  how  reckless  such  use  or  negligence  may  be,  m  an  action  to 
recover  against  the  railroad  company  for  negligently  setting  firsts 
the  property  of  such  owner,  then  we  cannot  approve  of  the  language 
used  by  the  chief  justice,  and  we  do  not  think  that  any  such  doo* 
tnne  is  established  by  the  cases  cited  by  him  to  sustain  it 

In  the  case  of  Cook  y.  Transportation  Company ^  aboYO  referred 
to,  it  was  insisted  that  the  plaintiff  could  not  recover  for  the  bum* 
ing  of  his  planing  mill,  which  stood  near  a  steamboat  landing, 
and  was  set  on  fire  by  the  carelessness  of  the  persons  managing  the 
boat,  on  the  ground  that  the  plaintiff  was  guilty  of  negligence  in 
locating  his  mill  at  that  point  There  was  no  evidence  that  hs 
was  guilty  of  any  carelessness  in  the  management  of  his  miU  or 
business,  and  the  complainant  alleged  that  the  main  building  was 
covered  with  slate  and  boiler  iron.  Beabdsley,  J.,  in  his  opin- 
ion, says :  *^  A  land-owner  builds  immediately  on  the  line  of  a  FsiN 
road,  as  he  has  an  unquestionable  right  to  do;  it  may  be  an  act  of 
great  Imprudence,  but  in  no  sense  is  it  illegal.  Is  he  remediless  if 
his  house  is  set  on  fire  by  the  sheer  negligence  of  an  engineer  in 
conducting  his  engine  over  the  railway  ?  There  must  be  some  wrong- 
ful act  or  culpable  negligence  on  the  part  of  the  plaintiff  to  bar  him 
on  this  principle;  and  neither  can  be  affirmed  of  any  wu  for  mmply 
occupying  a  position  of  more  or  less  exposure  on  his  own  premises,* 
And  in  another  place  he  says:  ''We  must  at  last,  I  think,  etmne  ts 
the  conclusion,  that  while  a  person  confines  himself  to  a  lawful  em- 
ployment on  his  own  premises,  his  position^  hotoever  injudicious  aai 
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iprudenl  it  may  be,  is  not  therefore  ivrongful;  and  that  his  want 
of  due  care  or  judgment  in  its  selection  can  never  amount  to  negli* 
fence,  so  as  thereby  to  deprive  him  of  redress  for  wrongs  done  to  him  by 
others.**  It  will  be  seen  that  all  the  court  decided  in  this  case  was 
that  oontribntory  negligence  could  not  be  predicated  upon  the 
mere  fact  that  the  plaintiff  placed  his  buildings  near  to  the  steam- 
boat landing,  where  they  would  be  more  exposed  to  danger  than  in 
some  other  place.  The  court  did  not  pass  upon  the  question  whether 
a  careless  and  reckless  use  of  such  building  in  carrying  on  his  busi- 
ness, thereby  unnecessarily  increasing  the  danger  from  fire,  would 
or  would  not  amount  to  such  negligence.  Rowell  v.  Railroad^  57 
N.  H.  132 ;  8.  c,  24  Am.  Rep.  59,  was  decided  under  a  statute 
similar  to  the  statute  in  Massachusetts,  and  the  court  held  that 
the  statute  made  the  railroad  company  liable  absolutely  for  the  de- 
stmction  by  fire  of  adjoining  buildings,  communicated  by  the  use  of 
engines  on  the  line  of  ite  road,  and  that  the  doctrine  of  contributory 
negligence  did  not  apply.  In  the  case  of  Fero  v.  R.  R.  Co., 
22  N.  Y.  214,  the  plaintiff  was  building  an  addition  to  a 
hotel,  which  stood  within  thirty  feet  of  the  railroad  track,  and 
which  was  burned  on  a  dry,  windy  day  by  coals  and  cinders 
driyen  through  a  partly  opened  door  into  the  shavings  in  the  build- 
ing in  course  of  construction.  Bacon,  J.,  who  delirered  the  opin- 
ion of  the  court,  says  :  '^The  fact,  as  disclosed  by  the  evidence, 
appeared  to  be,  that  the  fire  was  communicated  by  sparks  or  coals 
driven  from  the  engine  into  the  building  of  the  plaintiff  through  a 
partly  open  door  ;  and  it  was  insisted  by  the  defendants,  and  the 
jndge  was  asked  to  charge,  that  if  the  fire  was  thus  communicated, 
the  leaving  open  the  door  was  an  act  of  carelessness,  which  would 
preclude  a  recovery*  This  instruction  the  judge  declined  to  give, 
but  did  charge  that  the  plaintiff  was  bound  to  use  such  care  in 
protecting  his  premises  as  a  man  of  ordinary  pnidence  would  have 
employed  under  the  circumstances,  and  if  through  his  neglect  or 
that  of  his  employees,  his  house  was  consumed,  or  if  such  neglect 
on  his  part  concurred  with  negligence  on  the  part  of  the  defend- 
ants in  producing  the  result,  the  plaintiff  could  not  recover. 
Whether  leaving  open  the  door  constituted  such  negligence,  was 
left  as  a  question  of  fact  to  be  determined  by  the  jury.  This  por- 
tion of  the  charge  is,  in  my  judgment,  wholly  unexceptionable.  It 
presented  the  legal  principle  which  prevails  in  such  cases,  clearly 
to  the  joryy  and  in  a  manner  entirely  favorable  to  the  defendant 
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and  lefty  as  ifc  should,   the  question  of  fact  to  them   apon  Om 
eyidence." 

Ingersoll  v.  Jtailroad  Co,,  8  Allen,  438,  was  an  action  to  leooTer 
the  value  of  a  barn  alleged  to  have  been  set  on  fire  by  an  engine  of 
the  defendant  company.  The  court  say  :  "  There  is  nothing  to 
show  that  any  fault  of  the  plaintiff  contributed  to  the  loss,  if 
the  buildings  were  lawfully  placed  w.here  they  stood.  The  fnct 
that  a  building  or  other  property  stands  near  a  railroad  or  partly  or 
wholly  on  it,  if  placed  there  with  the  consent  of  the  company,  does 
not  diminish  their  responsibility,  in  case  it  is  injured  by  fire  com* 
municated  from  their  locomotives."  In  Massachusetts,  as  in  most 
of  the  New  England  States,  railroad  companies  are  made  liable  by 
statute  to  pay  for  all  buildings  burned  on  the  line  d  their  nMid» 
where  the  fire  originates  from  the  use  of  their  engines,  whether 
occurring  from  negligence  or  purely  accidental.  But  it  is  held  that 
the  same  rule  applies  to  the  plaintiff,  that  if  his  negligence  oon* 
tributed  to  the  loss,  he  cannot  recover.  See  Ross  t.  Railroad  C0.9 
6  Allen,  87,  cited  below. 

The  case  of  Vaughan  v.  Railway  Co.,  3  Hurl.  &  Nor.  743,  was 
an  action  for  burning  the  plaintiff's  standing  timber.  The  evidence 
showed  that  there  were  leaves  and  other  combustible  matter  on  the 
plaintiff's  woodland  adjoining  the  defendant's  railway.  The  de- 
fendant's counsel  asked  that  the  court  should  submit  to  the  jury 
the  question  whether  the  plaintiff  had  not  been  guilty  of  n^Ii- 
gence  in  permitting  the  Wood  to  be  in  a  combustible  state  by  not 
properly  clearing  it  The  presiding  judge  refused  to  submit  the 
question,  and  said  to  the  jury  that  he  thought  there  was  no  duty 
on  the  part  of  tike  plaintiff  to  keep  his  wood  in  any  particular  state. 
On  the  argument  of  a  motion  for  a  new  trial,  Bramwbll,  J.,  said  : 
'^  It  remains  to  notice  another  point  made  by  the  defendants.  It 
was  said  that  the  plaintiff's  land  was  covered  with  very  oombastible 
vegetation,  and  that  he  contributed  to  his  own  loss,  and  Mr.  Lloyd 
very  ingeniously  likened  the  case  to  that  of  an  overloaded  baige 
swamped  by  a  steamer.  We  are  of  opinion  this  objection  fiila 
Thc  plaintiff  used  his  land  in  a  natural  and  proper  toay^foriks 
purposes  for  which  it  was  fit.  The  defendants  come  to  Ufke  being 
passive,  and  do  it  a  mischief.**  The  court  approved  of  tberefoail 
of  the  judge  to  instruct  the  jury  as  asked  by  the  defendant 

A  question  similar  to  the  questions  considered  in  the  cases  abofe 
cited,  came  before  the  Supreme  Court  of  New  Jersey,  and  was  de- 
ttided  in  1875.    Salmon  t.  Railroad  Oo^  38  N.  J.  5  ;   s.  a,  ^  Am. 
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Rep.  356.*  lu  this  case  it  was  held  that  a  person  owning  land  con- 
iiguoos  to  a  railroad  is  not  obliged  to  keep  the  leaves  falling  from 
his  trees  from  being  carried  by  the  wind  to  such  railroad,  nor  to 
keep  his  lands  clear  of  leaves  and  combustible  matter ;  nor  on 
failure  to  perform  such  acts,  does  he  become  contributory  to  the 
production  of  a  fire  originating  in  the  carelessness,  on  its  own  land, 
of  the  railroad  company.  Chief  Justice  Beasley,  who  wrote  the 
opinion,  says  :  ''In  the  absence  of  special  legislation,  a  man  does 
not  became  a  wrong^doer  by  leaving  his  property  in  a  slate  of  nature. 
If  water  falls  upon  the  surface,  he  is  not  obliged  to  counteract  the 
law  of  gravity^n  order  to  prevent  such  water  from  flowing  on  the 
adjacent  land  ;  or  if  the  soil  becomes  disintegrated  by  the  action 
of  heat^  he  is  under  no  duty  to  prevent  the  dust  there  arising  from 
being  carried  through  the  air  into  the  house  of  his  neighbor."  The 
learned  chief  justice  then  goes  on  to  argue,  that  the  plaintiff  was 
under  no  legal  obligation  to  prevent  the  leaves  falling  from  his 
trees  from  being  carried  by  the  wind  to  the  land  of  the  defendant, 
and  that  "  all  land  is  subject  to  the  servitude  of  receiving  the  leaves 
brought  to  it  in  the  course  of  nature,  and  as  a  compensation,  can 
dispose  of  its  own  leaves  in  the  same  manner.  The  consequence  is^ 
there  was  no  negligence  in  the  plaintiff's  allowing  the  leaves  in 
question  to  be  carried  to  the  roadway  of  the  defendant ;  and  that 
being  so,  it  follows,  that  being  on  the  land  of  the  defendant  right- 
fully, it  became  its  duty  to  remove  them  when  it  desired  to  use  fire 
on  its  land  under  dangerous  conditions."  The  point  of  the  de- 
fense in  this  case  was,  that  the  winds  had  blown  the  leaves  from 
the  plaintiff's  woods  on  to  the  track  of  the  defendant's  road,  and 
they  were  there  set  on  fire  by  the  passing  engines,  and  the  fire  so  kin- 
dled spread  to  the  adjoining  woodlands  of  the  plaintiff,  and  destroyed 
the  timber  standing  thereon.  The  court  held,  as  above  stated,  that 
there  was  no  contributory  negligence  on  the  part  of  the  plaintiff. 
The  case  of  Earl  v.  Railroad  Co.,  41  Wis.  65,  was  an  action  to 
recover  the  value  of  a  fence  burned  by  the  negligence  of  the  rail- 
road company,  and  the  only  contributory  negligence  charged 
against  the  plaintiff  was,  that  he  permitted  leaves,  dry  grass  and 
brush  to  remain  on  his  Land  adjoining  the  line  of  the  railroad  at 
the  place  where  the  fire  originated  ;  and  this  court  held  that  such 
act  of  omission  was  not  negligence. 

•  8m  •.  a.  as  N.  J.  SW ;  »  Am.  Bep.  S14. 
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T,  _^  _    -  -  ~ 

It  is  clear  that  none  of  the  cases  above  cited — and  they  are  pei^ 
haps  the  strongest  ones  that  can  be  found  in  any  of  the  books^-if 
the  decisions  are  limited  to  the  exact  points  presented  by  the  facts^ 
establish  the  doctrine  contended  for  by  the  plaintiff  in  this  action, 
and  none  of  them  negative  the  proposition  that  the  owner  of  lands 
adjoining  the  track  of  a  raiboad  may,  by  gross  negligence  in  the 
manner  of  the  construction  of  his  bnildings,  or  in  the  manner  of 
conducting  his  business  in  and  about  the  same,  in  the  immediate 
vicinity  of  fiuch  railroad  track,  be  chargeable  with  contributory 
n^Ugence  which  might  prevent  a  recovery  by  him  in  an  action  ta 
recover  for  the  destruction  of  such  buildings  or  oth(!r  property  by 
fire  communicated  bjr  the  negligent  act  of  the  railroad  company. 
It  is  not  denied  that  the  comments  of  the  learned  judges  who  de» 
livered  the  opinions  of  the  respective  courts  in  the  cases  above  cited, 
with  the  exception  of  the  case  of  Vaughan  v.  Railway  Co^  might 
be  construed  as  sustaining  the  doctrine  contended  for  in  this  case  ; 
but  as  authoritative  decisions  they  do  not  go  that  length,  and  we 
ttre  not  inclined  to  follow  the  reasoning  of  the  learned  judges  to  the 
conclusion  contended  for. 

The  rule,  that  in  actions  fco  recover  damages  caused  by  the  neg- 
ligence  of  the  defendant,  negligence  on  the  part  of  theplainti^ 
which  directly  contributed  to  the  occurrence  which  caused  the 
damage,  will  defeat  the  plaintiff's  action,  is  universal,  unless  a  dif- 
ferent rule  be  prescribed  by  statute.  This  rule  was  stated  by  the 
present  learned  chief  justice  in  the  case  of  Curry  v.  Railway  Qk, 
43  Wis.  675  :  "  This  is  the  true  view  of  an  action  for  n^ligenoe, 
going  upon  the  sole  negligence  of  the  defendant,  without  contribu- 
tory negligence  of  the  plaintiff.''  ^'Actions  for  negligence  imp-ite 
the  injury  to  the  negligence  of  the  defendant  alone."  In  the  case 
of  Murphy  v.  Deaney  101  Mass.  464,  Justice  Wells  says:  "  Throagh- 
out  the  discussion  the  general  doctrine  is  recognized,  that  n^li- 
gence  of  the  plaintiff,  co-operating  to  produce  the  result,  will  defeat 
the  action  ;  that  the  negligence  of  the  defendant  must  be  the  sole 
cause  of  the  injury.''  The  same  rule  is  laid  down  in  7\iff  v.  Waz" 
inan,  5  C.  B.  (N.  S.)  573  ;  and  approved  in  L.^  B.  A  3.  C.RaUwaf 
Co,  V.  WaUoUy  14  Law  Times  (N.  S.)  253.  This  rule  is  abo  illus- 
trated in  the  case  of  Walsh  v.  PorferfiM^  87  Penn.  St  376^ 
where,  in  an  action  against  an  innkeeper  by  a  guest  for  goods 
stolen  from  the  guest's  room,  in  w:hich  it  was  shown  that  at  the 
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lime  of  the  theft  the  guest  was  iutoxicatedy  it  was  held  that  if  his 
intoxication  contributed  in  any  way  to  the  loss^  he  could  not 
lecover.  Substantially  the  same  rule  was  hold  in  the  case  of  Jali& 
T.  Cardinal,  35  Wis.  118.  The  cases  in  this  court  do  not  contro- 
Tert  this  rule;  and  the  only  question  to  be  determined  is,  whether 
B^ligence  can  be  imputed  to  the  owner  of  lands  or  buildings 
adjoining  a  railway  track,  on  account  of  any  thing  done  by  him, 
either  in  the  location  or  manner  of  constructing  such  buildings,  in 
the  manner  of  maintaining  them,  the  purposes  for  which  he  uses 
them,  or  the  manner  of  such  use.  The  learned  Circuit  judge 
before  whom  this  action  was  tried  instructed  the  jury  that  in  rela« 
tion  to  these  matters  no  negligence  could  be  imputed  to  such 
owner ;  that  as  to  the  railroad  company,  such  owner  is  under  no  obli- 
gation to  exercise  any  care  in  order  to  prevent  an  injury  arising 
from  the  negligence  of  such  company;  and  that  no  matter  how 
groes  the  negligence  of  such  owner  in  his  business,  or  in  the  con* 
stmction  or  use  of  his  buildings  adjoining  the  track  of  the  railway^ 
and  no  matter  whether  the  exercise  of  the  most  ordinary  care 
would  have  preyented  the  injury  sustained,  it  is  no  defense  to  his 
action.  We  cannot  sanction  this  broad  doctrine,  exempting  the 
owner  from  the  exercise  of  ordinary  care  in  the  management  of  his 
property.  Such  a  rule  is  neither  promotive  of  public  nor  private 
morals,  and  we  think  is  not  sanctioned  by  the  weight  of  authority. 
The  necessities  of  civilized  society  requii'e  very  many  limitations  to 
the  broad  statement  that  a  man  may  do  as  he  sees  fit  on  his  own 
property.  The  laws  in  very  many  cases  restrict  such  right,  and 
punish  the  exercise  of  it.  The  municipal  regulations  of  our  cities 
prevent  the  carrying  on  of  dangerous  trades  or  the  keeping  of  large 
quantities  of  dangerously  explosive  articles  in  the  densely  inhabited 
parts  thereof.  They  interfere  with  and  direct  the  manner  in  which 
buildings  shall  be  constructed  in  order  to  prevent  fires.  In  most  cities 
in  this  country,  the  plaintiff  would  have  been  liable  to  fine  and  im« 
prisonment  for  erecting  the  buildings  burned,  and  using  them  in  the 
manner  be  did,  in  the  business  parts  thereof,  and  his  buildings  and 
business  would  have  been  declared  a  nuisance  and  subject  to  beabated. 

We  do  not  think  that  where  the  careless  and  negligent  acts  of  a 
plaintiff  result  in  kindling  a  fire  on  his  own  lands,  he  will  be  exempt 
from  the  charge  of  having  contributed  to  the  loss  occasioned  by  such 
file,  merely  because  such  negligent  acts  were  done  upon  his  own  lands. 

We  are  inollAed  to  think  the  true  rule,  as  to  the  care  which  t 
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person  owning  lands  adjoining  a  railway  is  required  to  take  of  hu 
property,  is  well  expressed  in  the  cbaige  of  the  learned  jadge  in  the 
isase  of  Fero  v.  Railroad  Co.,  supra,  which  charge  was  approved  by 
the  Court  of  Appeals  of  the  State  of  New  York :  "  That  thf 
plaintiff  is  bound  to  use  such  care  in  protecting  his  promises  as  a 
man  of  ordinary  prudencp-  would  employ  under  the  circumstaDces, 
and  if  through  his  peg^ject  or  that  of  his  employees  his  house  is 
consumed,  or  if  such  ueglect  on  his  part  concurred  with  negligence 
^n  the  part  of  the  Jefendant  in  producing  the  result,  the  pbuntifl 
eannot  recoTer."  This  was  subtantially  the  charge  of  the  court  in 
the  case  of  Kellogg  v.  Railway  Co.,  supra,  which  was  approyed  tsj 
this  court  In  Ward  v.  Railway  Co.,  29  Wis.  14A,  which  was  an 
ftction  for  burning  a  warehouse  &nd  its  contents  adjoining  the  ndl- 
Toad  track,  the  late  Chief  Justice  Dixon,  who  also  delivered  the 
opinion  in  Kellogg  v.  Railway  Co.,  says  :  ''In  the  present  case,  the 
.situation  of  the  plaintiff's  warehouse,  the  materials  and  mode  of 
its  construction,  the  purposes  for  which  it  was  used,  its  proximity 
to  the  railway  track,  and  all  circumstances  enhancing  the  danger 
lind  risk  of  destruction  from  fire  communicated  by  sparks  from  the 
locomotives  which  were  constantly  passing  and  repassing,  may 
have  been  such  as  to  have  required  great  prudence  and  foresight  on 
the  part  of  the  plaintiffs  to  prevent  its  taking  fire  from  such  cause; 
but  still  they  were  not  required  to  exercise  any  greater  prudence 
«nd  foresight  than  peritons  of  ordinary  care,  or  men  of  business  and 
heads  of  families,  usually  exhibit  in  their  own  affairs,  or  than  suA 
persons  usuallg'exhibit  or  would  be  expected  to  eocJUbit  under  the  same 
or  like  circumstances.  The  latter  was  no  doubt  the  true  measure  of 
the  care  which  was  required  of  the  plaintiffs."  The  same  idea  was 
Also  conveyed  in  the  opinion  of  the  chief  justice  in  the  case  of  Mar* 
iin  V.  R.  R.  Co.,  23  Wis.  437-442,  as  follows:  ''The  burning  hi^ 
pened  at  the  warm  season  of  the  year,  when  it  is  customary  for 
most  people,  and  convenience  and  comfort  require  them,  to  keep 
the  windows  of  their  houses  wholly  or  partially  open.  Suppose,  in 
such  case,  that  the  plaintiff's  windows  had,  according  to  the  genersi 
custom,  been  open,  and  the  sparks  had  entered  in  that  way,  would 
it  have  been  such  a  careless  or  improper  use  of  her  house  as  would 
have  defeated  a  recovery?'*  The  case  was  put  by  the  court  upon 
the  ground  that  the  evidence  did  not  disclose  a  use  of  the  premises 
which  was  not  attended  with  the  ordinary  care  which  men  under 
like  circumstances  give  to  the  same. 
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In  Cunningham  v.  Lyness,  22  Wis.  245,  the  plaintiff  was 
crowded  from  the  dock  into  the  water  through  the  defendant'^ 
uegMgence  in  driying  a  team  from  a  ferryboat  on  to  the  dock;  and 
there  was  evidence  tending  to  show  negligence  on  her  part  in  stand- 
ing apon  the  edge  of  the  dock.  Jastice  Cole,  who  delivered  the 
opinion,  in  commenting  upon  this  part  of  the  case,  says:  ''It  was 
claimed  that  she  (the  plaintiff)  had  taken  an  exposed  position  on 
the  dock,  and  that  thus,  by  occupying  the  position  she  did,  she 
was  guilty  of  negligence  which  essentially  contributed  to  the  injury. 
If  this  were  so — and  it  is  not  impossible  that  a  jury  might  havo 
so  fonnd  when  considering  all  the  evidence  bearing  upon  that  point 
—  then  we  suppose  no  recovery  could  be  had.  Of  course  we  express 
no  opinion  upon  the  weight  of  that  evidence;  all  that  we  wish  to  be 
understood  as  saying  is  that  there  was  sufficient  testimony  in  the* 
case  to  submit  the  question  to  the  jury  whether  Mrs.  Cunningham 
was  gnilty  of  negligence  in  occupying  the  position  she  did  upon  the 
dock  which  contributed  to  the  unfortunate  resulf 

Jones  V.  Railroad  Co.^  42  Wis.  306,  was  an  action  brought  to  re* 
cover  the  value  of  a  horse  killed  by  the  defendant  on  its  track,  and 
it  was  held  evidence  tending  to  prove  cont^butory  negligence  on 
the  part  of  the  plaintiff,  that  he,  knowing  the  horse  to  be  breachj 
and  accustomed  to  jump  fences,  turned  him  into  a  pasture  adjoining 
the  railroad  track  near  where  ho  was  killed.  In  Lawrence  v.  RaiU 
way  Cb.f  42  Wis.  822,  which  was  an  action  to  recover  the  value  of 
an  ox  killed  on  the  defendant's  railroad,  the  present  learned  chief 
justice,  in  discussing  the  question  of  contributory  negligence  on  the 
part  of  the  plaintiff,  says :  ''  For,  assuming  the  negligence  of  the 
respondent  (defendant)  in  not  restoring  the  fence  within  a  reason- 
able time,  which  we  are  not  quite  prepared  to  hold  in  the  circum- 
stances disclosed,  it  would  have  been  his  own  negligence, 
contributing  directly  to  the  injury,  to  leave  his  cattle  at  large  for 
the  day  without  purpose  and  by  mere  inadvertence,  after  the  object 
for  which  they  had  been  turned  out  had  been  effected,  within  some 
seventy  rods  of  an  operated  railroad,  without  fence  or  obstacle  to 
keep  them  from  if  These  cases  abundantly  show  that  a  person 
may  be  charged  with  contributory  negligence  in  the  lawful  use, 
management  and  control  of  his  own  property  on  his  own  land, 
which  will  defeat  his  recovery  in  an  action  for  the  destruction  of 
the  same  by  the  negligence  of  another. 

This  rule  is  fully  sustained  by  the  decisions  in  many  of  the  courts- 
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in  other  States.  Hoas  v.  Railroad  Co.,  6  Allen,  87,  was  an  action 
to  recover  the  ralne  of  a  building  and  its  contents,  which  was 
burned  by  the  sparks  from  a  passing  locomotiye.  The  eyidenoe 
tended  to  show  that  the  fire  was  communicated  by  sparks  from 
the  engine  falling  upon  a  parcel  of  shavings  in  the  shed  of  the 
plain  tiff,  the  sparks  passing  through  an  open  door  toward  the  rail- 
road, or  upon  the  old  and  dry  shingles  of  the  roof  of  the  shed,  about 
ninety  feet  from  the  milroad;  that  the  weather  had  been  dry  for 
some  time  previous,  and  the  wind  was  blowing  from  the  direction  of 
the  railroad.  The  defendant's  counsel  asked  the  judge  to  charge  the 
jury,  '^  that  if  the  season  was  di*y,  and  the  wind  was  from  the  railroad 
and  strong,  and  the  plaintiff  knew  those  facts  and  left  a  door  of  a  shed 
open  toward  the  i*ailroad,  and  shavings  within  the  shed,  or  old  and 
dry  shingles  on  the  roof,  known  to  him  to  be  snch,  and  either  of 
those  things  contributed  to  the  fire,  it  is  negligence  on  his  part, 
which  should  preclude  a  recovery."  The  court  refused  to  give  this 
instruction,  but  instructed  the  jury  as  follows:  ^'  That  the  plaint* 
iff  was  bound  to  exercise  ordinary  care  aud  prudence  in  reference 
to  his  property  thus  situated  near  a  railroad ;  and  that  if  they 
should  find  any  want  of  ordinary  care  and  prudence  in  reference  to 
his  property,  by  leaving  open  the  door  of  the  shed  toward  the  rail* 
road,  or  in  reference  to  having  shavings  in  the  shed,  or  by  reason  of 
having  old  and  dry  shingles  on  the  roofs  of  his  buildings,  he 
knowing  the  season  was  dry  and  that  the  wind  was  from  the  rail- 
road, if  either  of  the  things  mentioned  contribute  to  the  communi- 
cation of  the  fire,  the  plaintiff  could  not  recover."  The  plaintiff 
had  a  verdict,  and  the  case  was  reported  to  the  whole  court  for  d^ 
termination;  and  in  the  opinion  affirming  the  judgment,  Bigelow, 
J.,  in  passing  upon  this  point,  says:  ^^As  the  case  stood  befon 
the  jury,  it  was  a  proper  one  to  be  submitted  to  practical  men, 
having  all  the  facts  before  them,  to  determine  whether  due  care  had 
been  exercised  by  the  plaintiff."  The  following  cases  hold  to  the 
same  rule  :  Kesee  v.  Railroad  Co.,  30  Iowa,  78, 82-^;  s.  c.,  6  Am. 
Bep.  643;  Railway  Co.  v.  Haworth,  39  HI.  346;  Railroad  Co.  v. 
Shane/eU,  47  id.  407-502;  Railroad  Co.  v.  Frazier,  id.  505;  RaO- 
road  Co.  t.  Nunn,  51  id.  78;  Railtray  Co.  v.  Simonwn,  54  id.  504; 
&  c,  5  Am.  Bep.  155;  Railroad  Co.  v.Maxfield,  72  III.  96-100;  BaH- 
way  Co.  V.  Brady ^  17  Eans.  380;  CocUes  v.  Railway  Co^  61  Ma 
88-44;  Smith  v.  Railroad  Co.,  37  ii.  287-298;  Ewing  v.  Raaroai 
Co.,  72  HL  25;  Railroad  Co.  v.  Todd,  86  id.  413 ;  Bwier  v.  ZMs- 
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ware  S  Hudson  Canal  Co.,  13  Hun,  254-259;  Birge  v.  Gardiner,  19. 
Conn.  507.  Many  of  the  cases  here  cited  hold  the  owners  of  lands 
and  other  property  adjoining  the  line  of  a  railroad  to  the  use  of  a 
much  greater  degree  of  care  than  has  been  required  by  the  decis«« 
ions  of  this  court,  and  than  this  court  as  now  consfcituted  is  disposed 
to  require;  but  they  all  hold  to  the  doctrine  that  such  owner  may  be 
charged  with  contributory  negligence  in  the  lawful  use  of  his  own, 
property  on  his  own  land. 

In  this  State  railroad  companies  are  not  liable  for  the  destruction, 
of  property  caused  by  the  communication  of  fire  from  the  engines 
used  on  their  roads,  unless  such  fire  is  communicated  by  reason  of 
the  negligence  of  the  company,  its  employees  or  servants.  And  in 
that  respect  their  liability  differs  from  companies  doing  business 
in  Massachusetts  and  most  of  the  other  New  England  States,  where 
by  statute  the  companies  ai*e  held  responsible  without  regard  to 
their  negligence.  Theaction  in  the  case  at  bar  is  an  action  to  recoyer 
oji  account  of  the  negligence  of  the  defendant,  and  comes,  there* 
fore,  within  the  rule  which  limits  the  plaintiff's  right  to  recover  to  a 
case  in  which  the  negligence  of  the  defendant  alone  is  the  cause  of 
the  injury,  and  in  which  negligence  of  the  plaintiff  which  directly 
or  proximately  contributes  to  the  injury,  defeats  the  action. 

Whilst  we  do  not  intend  in  this  case  to  overrule  any  case  hereto- 
fore decided  in  this  coui't,  limiting  the  decisions  to  the  actual  facts 
of  the  case  decided,  we  do  intend  to  hold,  and  do  hold,  that  the 
doctrine  of  contributory  negligence  on  the  part  of  the  plaintiff  is 
applicable  to  the  case  at  bar,  as  well  as  to  all  other  cases  where  a 
recovery  is  sought  to  be  had  on  the  ground  of  the  negligent  acts  of 
the  defendant;  and  we  further  hold  that  the  negligent  and  care* 
less  acts  of  the  plaintiff  upon  his  own  lands  adjoining  a  railroad^ 
although  such  acts  may  be  in  themselves  lawful,  may  amount  to 
contributory  negligence,  according  to  the  circumstances. 

Without  deciding  that  the  mere  location  of  a  bam,  carpenter 
shop,  planing  mill  or  other  manufacturing  establishment  which  is, 
from  its  nature,  easily  set  on  fire,  within  a  few  feet  of  a  railroad 
track,  in  a  city  where  trains  are  made  up  and  engines  neces- 
«uily  pass  and  repass  more  frequently  than  on  the  ordinary  line, 
would  in  itself  be  negligence  which  might  defeat  an  action 
for  their  destruction  by  fire  originating  from  the  negligence 
of  the  company,  we  are  inclined  to  hold,  that  in  such  case, 
tlie    manner  of    constructing  such  buildings  in    such  place,  in* 
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eluding  the  materials  of  which  they  are  constructed,  and  the 
manner  of  their  use  after  construction,  are  matters  upon  which 
negligence  may  be  predicated;  and  that  if  such  buildings  are  not 
constructed  of  such  materials  and  in  such  manner  as  a  man  of  ordi- 
nary prudence  would  construct  the  same  under  the  circumstances, 
or  if  they  are  not  used  with  the  care  with  which  a  man  of  ordinary 
prudence  would  use  them  under  like  circumstances,  and  the  want 
of  such  care,  either  in  the  construction  or  use  of  such  buildings  or 
management  of  such  business,  contributed  directly  to  the  commani- 
oation  of  the  fire  which  destroyed  the  same,  then  the  owner  cannot 
recover.  In  other  words,  if  the  jury  to  whom  the  facts  are  sub- 
mitted find  that  the  fire  would  not  have  occurred  if  the  plaintiff 
had  used  the  care  in  the  construction,  maintenance  and  use  of  his 
property  which  a  man  of  ordinary  prudence  would  haye  used  under 
like  circumstances,  then  the  plaintiff  cannot  recoyer;  but  if  the 
jury  find  that  the  fire  would  have  been  communicated  although  the 
plaintiff  had  used  such  care,  then  he  can  recoyer  if  the  defendant 
was  guilty  of  negligence,  notwithstanding  the  negligence  of  the 
plaintiff.  This  is  the  rule  which  we  think  is  well  established  by 
the  authorities,  and  accords  with  justice  and  common  sense.  We 
see  no  reason  why  a  man  who  recklessly  and  unnecessarily  exposes 
his  property  to  destruction  by  fire  in  the  immediate  vicinity  of  a 
railroad,  which  from  the  necessity  of  the  case  must  use  the  danger- 
ous element  in  carrying  on  its  business,  should  as  a  general  rule  be 
protected,  if  by  the  use  of  ordinary  care  he  could  have  avoided  ita 
destruction,  any  more  than  the  man  who  recklessly  and  unneces- 
sarily places  his  property  upon  the  track,  and  it  is  thereby  destroyed. 
We  have  no  fault  to  find  with  the  decisions  of  this  court  which 
hold  that  where  an  owner  of  lands  adjoining  a  railroad  uses  them 
as  men  in  like  situation  ordinarily  use  their  lands,  no  negligence 
can  be  predicated  upon  such  user.  We  agree  with  the  case  in  New 
Jersey  and  the  English  cases  cited,  that  the  owners  of  woodlands 
adjoining  railroads  are  not  bound  to  gather  up  the  falling  leaves 
and  other  combustible  material  which  may  accumulate  naturally 
thereon,  nor  to  prevent  the  winds  from  carrying  them  upon  the 
adjoining  lands,  and  that  a  neglect  to  do  so  is  not  negligence,  be- 
cause men  of  ordinary  prudence  ordinanly  permit  the  same  things 
upon  their  lands  under  like  circumstances;  but  we  are  inclined  to 
hold  that,  where  a  i)erson  places  a  building  so  oonstmcted  as  to  be 
easily  ignited  by  fire,  or  other  property  of  a  highly  combnstibie 
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nature,  in  the  immediate  vicinity  of  a  railroad,  without  any  protec* 
tioD,  and  thereby  increases  the  chances  of  its  destruction,  or  where 
he  carries  on  a  business  in  the  immediate  vicinity  of  such  road, 
which  from  its  nature  is  extremely  hazardous  in  such  vicinity  on 
account  of  its  susceptibility  to  ignition  and  combustion  from  the 
sparks  emitted  from  the  passing  engines,  and  such  property  is 
destroyed  from  fire  communicated  by  such  engines,  in  an  action  to 
recover  for  the  value  thereof  on  account  of  the  negligence  of  the 
railroad  company,  it  necessarily  becomes  a  question  whether  such 
building  was  constructed  in  such  a  manner  as  a  person  of  ordinary 
care  and  prudence  would  have  constructed  it  under  like  circum- 
stances; or  if  it  be  combustible  property,  whether  a  man  of  ordinary 
prudence  would  have  placed  the  same  where  it  was  placed  by  the 
plaintiff  and  with  like  protection  against  fire;  and  in  the  case  of  a 
business  carried  on,  whether  the  business  was  conducted  with  that 
care  with  which  a  man  of  ordinary  prudence  would  have  conducted 
the  same  under  the  circumstances.  In  these  cases  the  court  can- 
not say,  as  a  matter  of  law,  that  there  was  no  contributory  negli- 
gence on  the  part  of  the  plaintiff,  but  the  question  should  be 
submitted  to  the  jury  under  proper  instructions.  It  was  said  by  the 
present  chief  justice,  in  the  case  of  Gurry  v.  Railway ,  supray  speak- 
ing of  the  statute  requiring  railroads  to  fence  the  line  of  their  roads: 
''The  statute  was  not  intended  or  framed  to  relieve  adjoining  own- 
ers from  diligence  in  the  care  of  their  domestic  animals  at  the  risk 
of  danger  to  railroad  trains,  or  to  license  negligence  to  establish 
cattle  markets  on  railroads;"  and  we  are  of  the  opinion  that  the 
common  law  does  not  justify  an  adjoining  owner  in  establishing  a 
hay  market,  or  a  market  for  other  highly  combustible  materials, 
in  the  immediate  vicinity  of  a  railroad,  and  there  conduct  such 
dangerous  trade  with  a  reckless  want  of  care;  nor  does  it  author- 
ize him  to  recover  against  the  adjoining  railroad  company  for  a 
loss  which  his  own  recklessness  invited,  and  which  the  use  of  or. 
dinary  care  would  have  prevented.  We  think  such  conduct  is  "  an 
improper  act,''  within  the  meaning  of  that  phrase  as  used  by  the 
late  Chief  Justice  DixoK  in  Kellogg  r.  Railway  Co.,  26  Wis.  234, 
and  ''  culpable  negligence  on  the  part  of  the  plaintiff,'*  within  the 
meaning  of  that  phrase  as  used  by  Justice  Beabdslet  in  Cook  v. 
Transpiyrtation  (7o.,  1  Den.  100. 

The  evidence  in  the  case  at  bar  was  such  that  it  became  the  duty 
of  the  court  to  submit  the  question  of  concnbutory  negligence  oa 
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the  part  of  the  plaintiff  to  the  jury,  and  that  his  refusal  to  do  » 
was  error,  for  which  the  judgment  must  be  reyersed.  There  are 
other  questions  in  the  case  which  might  with  propriety  be  dis- 
cussed ;  but  as  our  time  will  not  permit  us  to  discuss  every  qnestion 
raised  and  argued  in  this  court,  we  content  ourselves  with  the  de- 
cision of  the  questions  above  discussed,  as  our  opinion  npon  them 
necessitates  the  reversal  of  the  judgment. 

Obton,  J.,  concurs  in  the  judgment  on  the  groand  that  iha 

facta  tending  to  prove  contributory  negligence  on  plaintiff's  ptrt 

in  the  use  of  his  building  should  have  been  submitted  to  the  jury; 

but  he  regards  the  question  of  the  effect  of  contributory  negligenoo 

in  the  locaiion  or  manner  of  construction  of  buildings  adjoining 

railways  as  not  in  the  case,  and  declines  to  express  any  opinion  on 

that  question. 

Judgtnent  reversed,  and  cause  remanded. 


HmcPHBEY  V.  Taylob. 

(45  Wis.  »1.) 

BKempHonflrom  eaeeuUon — farming  tools  to  one  noS  a  farmer. 

A  statute,  without  naming  any  classes  of  persons  entitled  to  exemptioB  ef 
property  from  execution,  exempted  "other  farming  utensils*  induding 
tackle  for  teams  not  exceeding  (50  in  value. "  A  judgment  debtor,  not  a 
farmer*  nor  engaged  in  any  business  requiring  the  use  of  a  mowing  machine, 
owned  one  of  less  than  $50  value.  It  did  not  appear  that  ha  owned  an/ 
tackle  for  teams.   Held,  that  the  mowing  machine  was  exempt. 

APPEAL  from  the  Circuit  Court  of  Walworth  counl^.  Re- 
plevin for  a  mowing  machine  seized  by  the  defendant  ai 
sheriff,  by  virtue  of  executions  issued  upon  judgments  against 
the  plaintiff.  The  Circuit  judge  instructed  the  jury,  that  if  they 
found  **  that  plaintiff's  business  was  not  farming,  but  that  he  wis 
engaged  wholly  in  other  business,  not  requiring  the  use  of  • 
mower,"  they  should  ''  find  for  the  defendant,  whatever  may  ban 

been  the  value  of  the  mower."    The  defendant  had  jadgment  be- 
kw. 

B.  &  Winsor,  for  appellant 
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Lyon,  J.  Section  31,  ch.  134,  R.  S.  1858,  as  amended,  provides 
follows:  "No  property  hereinafter  mentioned  or  represented 
shall  be  liable  to  attachment,  execation  or  sale  on  any  final  process 
issued  from  any  court  in  this  State.  «  «  «  7,  ^wo  cows,  ten 
swine,  one  yoke  of  oxen  and  one  horse  or  mule  (or  in  lieu  of  one 
yoke  of  oxen  and  a  horse  or  mule,  a  span  of  horses  or  a  span  of 
xaules),  ten  sheep  and  the  wool  from  the  same  ;  either  in  the  raw 
material  or  manufactured  into  yam  or  cloth  ;  the  necessary  food 
for  all  of  the  stock  mentioned  in  this  section  for  one  year's  sup- 
porty  either  provided  or  growing,  or  both,  as  the  debtor  may 
choose  ;  also  one  wagon,  cart  or  dray,  one  sleigh,  one  plough,  one 
drag ;  and  other  farming  utensils,  including  tackle  for  teams,  not 
exceeding  fifty  dollars  in  value."    Tay.  Stats.  1550,  §  32. 

A  mower  is  not  specifically  named  in  the  statute  ;  hence,  if  the 
mower  in  controversy  is  exempt  property,  it  is  so  by  virtue  of  the 
last  clause  of  subdivision  7,  which  exempts  *^  other  farming  uten* 
sils,  including  tackle  for  teams,  not  exceeding  fifty  dollars  in 
Talne.''  It  does  not  appear  in  this  case  that  the  plaintiff  had  any 
"  tackle  for  teams  "  when  the  sheriff  seized  the  mower. 

The  case  turns  upon  this  question:  Is  the  plaintiff,  who  is  not  a 
farmer,  and  who,  when  the  levy  was  made,  was  not  engaged  in  any 
business  requiring  tlie  use  of  a  mower,  entitled  to  the  benefit  of 
the  exemptions  given  by  the  above  statute  ?  This  is  not  an  open 
question  in  this  court.  In  K^iapi)  v.  Bartlett,  23  Wis.  68,  this 
court  held  that  articles  exempted  .by  subdivision  7  are  exempted 
absolutely  to  all  persons  alike.  The  rule  of  that  case  is  as  broad  as 
the  statute,  and  every  exemption  that  can  be  upheld  in  any  case 
under  subdivision  7,  whether  the  exempted  article  be  specifically 
named  therein  or  not,  must  be  upheld  in  favor  of  any  debtor. 

That  a  mower  is  a  farming  utensil,  and  that  it  may  be  exempt 
under  certain  conditions  from  seizure  on  executioi\  (if  its  value 
does  not  exceed  fifty  dollars),  we  cannot  doubt. 

It  is  objected  that  there  are  no  sufficient  exceptions  to  enable 
{his  court  to  review  the  instructions  given  to  the  jury.  The  objeo- 
tion  is  not  well  taken.  The  instruction  contained  in  the  foregoing 
statement  of  the  case  was  duly  excepted  to  ;  and  although  it  does 
sot  appear  that  all  of  the  evidence  is  contained  in  the  bill  of  exeep* 
tions,  yet  sufficient  appears  in  the  record  to  show  the  materiality  of 
that  instruction.  We  think  the  instruction  erroneous.  The  jury 
should  have  been  instructed  that  if  the  value  of  the  mower  was 
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less  than  fifty  dollars^  the  plaintiff  had  the  right  to  hold  it  as  ex* 
empt  property;  and  that  the  sheriff  should  have  delivered  it  ap  i» 
him  when  he  asserted  his  right  and  demanded  the  property. 

By  THB  Court.    The  judgment  of  the  Circuit  Court  is  revem^ 
and  the  cause  remanded  for  a  new  triaL 

JudgffiefU  reversed,  and  cause  renuauUL 

Btak,  C.  J.,  took  no  part 


BURKHAUSEB  T.  SCHICIIT. 

(46  wis.  810.) 
Mutake  of  law. 

The  plaintiff,  propoBlng  to  buy  of  tbo  defendant  his  interest  Id  oertaiB  landi^ 
was  informed  of  all  the  facta  affecting  the  title.  An  attorney  acting  lor 
both  parties,  apon  coneideration  of  those  facts,  advised  the  parties  that  tiie 
defendant  bad  a  certain  interest  in  the  lands.  The  plaintiff  acting  npoa 
that  advice  purchased  the  supposed  interest.  This  advice  being  inoorrsd» 
hM,  that  the  mistake  was  one  of  law  only,  and  the  plaintiff ooold  not  i» 
cover  the  purchase-money.* 

ACTION  to  recover  money  alleged  to  have  been  paid  by  mistake.. 
The  opinion  states  the  facts.     The  plaintiff  had  judgment 
below. 

Frank  B,  Van  Valkenburgh,  for  appellants. 

Cotshause^i,  Smith,  Sylvester  <6  Scheiber,  for  respondent 


Orton,  J.  The  separate  appeals  of  the  defendants  will  be  de» 
dded  together  as  one  case. 

Whatever  may  be  the  confusion  and  apparent  contradictions  of 
decisions  elsewhere,  the  law  is  well  settled  and  made  definite  and 
certain  at  least  in  this  State,  as  to  what  constitutes  a  nustake  of 
fact  and  a  mistake  of  law ;  so  that  we  have  only  to  examine  tbt 
facts  in  this  case,  and  determine  whether  they  make  a  caae  of  mis> 
take  of  fact  within  the  decisions  of  this  oonrt,  entitling  the  ptaint* 
iff  to  recover. 

In  1868,  Wilhelm  Sindorf,  being  the  owner  m  fee  of  the  pram* 
ises  in  question,  deeded  tlie  same  to  Josephina  Benstein.     In  this 

*  See  note,  13  Am.  Rep.  171. 
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deed,  the  words,  ''and  to  the  heirs  and  assigns  of  her  heirs,"  were 
inserted  in  the  granting  claaso  ;  and  the  words,  'Hhe  party  of  the 
second  part  and  her  heirs,  and  to  the  heirs  and  assigns  of  her 
heirs,''  were  inserted  in  the  habendum  and  warranty  clauses. 

In  1873,  Josephina  Benstein  died,  leaving  a  will  by  which  she 
devised  all  of  her  real  estate  to  her  daughter  Johanna  Benstein, 
sabject  to  the  payment  of  debts,  and  a  legacy  of  two  hundred  and 
fifty  dollars  to  each  of  her  other  six  children  ;  and  Johanna  went 
into  possession  of  said  premises,  and  paid  said  debts  and  legacies, . 
except  the  legacies  of  two  of  said  children  not  yet  of  ago. 

The  plaintiff  states  in  his  complaint,  in  substance,  that  being 
betrothed  to  Johanna,  and  she  having  been  advised  by  her  attorney, 
Nathan  Pereles,  an  attorney  at  law,  that  her  title  to  said  land  was 
held  in  common  with  each  of  the  other  children  of  Josephina,  and 
that  the  said  deed  from  Wilhelm  Sindorf  conveyed  and  gave  to  her 
mother  only  a  life  interest  in  the  land,  and  at  her  death  it  de- 
acended  in  equal  shares  to  her  children,  and  they  being  Germans 
and  not  acquainted  with  the  English  language  and  with  such  ques- 
tions of  title,  they  advised  with  said  Pereles,  and  he,  having  pro* 
duced  the  said  deed,  advised  them  both  substantially  as  above  stated, 
in  respect  to  said  title,  and  that  they  ought  to  buy  out  such  sup* 
poeed  interest  of  the  other  children,  and  that  relying  upon  such 
advice,  and  the  said  Johanna  not  having  the  means  to  make  such 
purchase,  he,  the  plaintiff,  made  such  purchase  of  the  supposed  in- 
terest of  WUhelmina  Schmitt ^  one  of  the  defendants,  and  one  of 
said  children  and  heirs  of  the  said  Josephina  Benstein,  and  the  said 
Wilhdminay  with  her  husband  Peter  Schmitt^  joined  with  the  other 
children  in  a  warranty  deed  of  said  premises  to  the  plaintiff  and 
his  intended  wife,  the  said  Johanna;  that  said  negotiation  was 
made,  and  said  deed  was  drawn,  in  the  office  and  under  the  advice . 
and  supervision  of  said  Pereles  ;  that  plaintiff  soon  thereafter  mar- 
ried with  said  Johanna,  and  when  he  ascertained  that  the  said . 
Wilhdmina  Schmitt  had  no  such  supposed  interest  in  said  prem- 
ises, and  that  the  title  in  fee  vested  in  said  Josephina  by  the  said 
deed  of  Wilhelm  Sindorf,  and  that  he  had  paid  said  money  under 
a  mistake  as  to  the  fact  of  the  title  to  said  premises,  and  that  the 
opinion  and  advice  of  said  Pereles  were  erroneous^  he,  the  plainti^ 
tendered  the  said  defendants  his  deed  of  said  premises,  and  de- 
manded the  payment  back  from  them  of  the  said  seven  hundred 
dollars  and  interest;  and  the  complaint  avers  ''that  he  so  paid 


744  WISCONSIN, 


Spiering  v.  Andne. 


SpIERIXG   V.    AKDRiB. 

(45  Wis.  830.) 

Slander  and  libel — words  epcien  of  a  magielraU — uhen  dandsrmme. 

fkUely  and  malicioaslj  calling  a  justice  of  the  peace**  a  damned  fool  of  a 

Jostice,"  is  slanderous  in  itself. 

ACTION  of  slander.  The  complaint  alleged  that  the  plaintill, 
being  a  justice  of  the  peace,  the  defendant,  in  a  pnbho  speech, 
falsely  and  malicionsly  said  of  him,  ^'  the  reason  I  did  not  take  oot 
my  second  papers  was,  that  I  did  not  want  to  sit  as  a  juror  beforB 
such  a  damned  fool  of  a  justice.''  No  special  damage  was  allied. 
At  the  trial,  the  defendant  objected  to  any  eyidence  on  the  part  of 
the  plaintiff,  because  the  words  set  out  in  the  complaint  were  not 
actionable.  The  court  sustained  the  objection  and  ordered  judg- 
ment of  nonsuit 

L.  T.  Friberl,  for  appellant. 

S.  W,  Jjamereaux  with  J,  B.  HaySy  for  respondent. 

Taylor,  J.  The  only  question  is,  whether  the  words  set  out  in 
the  complaint  are  actionable  per  se.  The  complaint  alleges  that 
the  words  were  spoken  of  the  plaintiff  as  a  justice  of  the  peace,  and 
we  think  this  claim  is  sustained  by  the  allegations  of  the  complaint 
The  defendant  does  not  simply  say  of  the  plaintiff  that  he  is '^  a 
damned  fool,"  but  that  he  did  not  want  to  sit  as  a  juror  before 
*^  such  a  damned  fool  of  a  justice."  It  is  clear  that  the  defendant 
meant  to  be  understood  by  this  language,  that  he  considered  the 
plaintiff  an  unfit  person  to  exercise  the  duties  of  a  justice  of  the 
peace,  on  account  of  his  ignorance  and  incapacity,  and  that  the  de- 
fendant purposely  abstained  from  becoming  a  citisen  of  the 
United  States  that  he  might  not  be  compelled  to  perform  the  dnties 
of  a  juror  in  a  court  held  by  such  a  fool* 

Starkie  says  :  "  "Words  are  actionable,  withont  proof  of  specisl 
damage,  which  directly  tend  to  the  prejudice  of  any  one  in  his 
office,  profession,  trade  or  business."  Starkie  on  Slander,  110.  In 
Laimng  v.  Carpentei',  9  Wis.  641,  it  is  held  that  words  spoken  of 
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an  officer,  which  diminish  public  confidence  in  his  official  integrity 
4Mid  thns  injure  him  in  the  business  of  his  office,  are  actionable. 
In  Oottbehuet  v.  Hubacheh^  36  Wis.  515,  the  same  rule  is  repeated. 
The  present  chief  justice,  in  the  opinion,  says  :  ^^  We  take  it  to  be 
an  elementary  rule,  that  'words  are  actionable  which  directly  tend 
to  the  prejudice  of  any  one  in  his  office,  profession,  trade  or  busi- 
ness/** That  was  an  action  brought  for  charging  the  chief 
engineer  of  the  fire  department  of  Racine  with  being  drunk  at  a 
fire,  which  it  was  his  duty  to  extinguish.  The  case  of  Weil  y. 
AUenho/efif  26  Wis.  708,  is  not  in  conflict  with  these  decisions.  In 
that  case,  the  words  were  not  spoken  of  the  plaintiflF  in  his  pro- 
fession or  business. 

The  words  spoken  by  the  defendant  in  the  case  at  bar  clearly 
and  in  most  contemptuous  terms  charge  the  plaintiff  with  a  want 
of  caiJacity  to  perform  properly  the  duties  of  his  office,  and  directly 
tend  to  prcjudice  hmi  tiicrein.  There  ai'e  some  cases  which  hold 
that  words  charging  an  officer  with  mere  ignorance  and  want  of 
•capacity  to  perform  the  duties  of  his  office  ai*e  not  actionable  per  se^ 
Such  was  the  opinion  of  Justice  Nott,  who  delivei*ed  the  opinion 
in  the  case  of  MayrmU  v.  Richardson,  1  N.  &  M.  (S.  C.)  347.  We 
think,  however,  the  great  preponderance  of  authority  is,  that  words 
charging  an  officer  with  gross  ignorance  and  incapacity  arc  ac- 
tionable ])er  ite.  Such  is  the  opinion  of  Starkie.  See  his  work  on 
Slander  (4th  Englished.),  182  and  184.  Townsend,  in  his  work 
on  the  same  subject,  §  104,  says:  '' Jt  is  said,  however,  that  it  is 
actionable  to  charge  ignorance  or  unskillfulness,  if  it  amounts  to 
gross  ignorance  or  nnskillfulness.  This  seems  only  another  mode 
of  imputing  such  ignorance  as  unfits  the  pei'son  for  the  proper 
exercise  of  his  art  or  with  misconduct  therein."  Again,  §  196,  he 
says-r  ''As  regards  language  concerning  one  in  office,  the  same 
general-principles  apply  as  to  language  concerning  one  in  trade- 
Language  concerning  one  in  office,  which  imputes  to  him  a  want 
of  integrity  or  misfeasance  in  his  office,  or  a  want  of  capacity, 
generally,  to  fulfill  the  duties  of  his  office,  or  which  is  calculated  to 
diminish  public  confidence  in  him,  or  charges  him  with  the  breach 
of  some  public  trust,  is  actionable."  The  following  are  some  of  the 
eases  which  hold  the  words  charging  an  officer  with  gross  ignorance 
of  the  duties  of  his  office  or  profession  are  actionable  without  alleging 
any  special  damage:  Haw  v.  Prin,  Holt,  653;  Byron  v.  Elmes,  2  Salk. 
494  ;  Day  v.  Butter,  3  Wils,  59 ;  OtisIow  v.  Home,  id.  186  ;  Peard 
Vcu  XXX  —94 
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V.  Jonesj  Gro.  Gar.  38:^  ;  Moiaes  y.  ITionUon,  8  T.  B.  303 ;  Baker  y. 
Morfue,  1  Sid.  327 ;  WJiUe  v.  Carroll,  U  N.  Y.  161 ;  a.  a,  1  Am. 
Rep.  503  ;  Robins  y.  TVeadway,  2  J.  J.  Marsh.  540.  In  the  case  of 
Wliite  y.  Carroll^  supra,  the  defendant,  in  speaking  of  the  plaintiff 
as  a  physician,  called  him  a  ^  quack."  Justice  Sutherland,  in 
deliyering  the  opinion  of  the  court,  says :  ^'  To  call  a  physician  a 
quack  is  in  effect  charging  him  with  a  want  of  the  necessary 
knowledge  and  training  to  practice  the  system  of  medicine  which 
he  undertakes  to  practice.  *  ^  *  There  cannot  be  any  donbt, 
I  think,  that  to  falsely  and  maliciously  call  a  physician  a  quack  is 
actionable.'* 

Certainly  the  language  used  by  the  defendant  impnted  a  want  of 
ca]mcity  and  ability  on  the  part  of  the  plaintiff  to  discharge  jiroperly 
the  duties  of  his  office,  and  was  calculated,  if  believcil  by  his  hearen^ 
to  diminish  public  confidence  in  him  as  a  justice. 

We  arc  not  yet  prepared  to  say  tliat  the  citizen,  in  the  exercise 
of  his  right  to  criticise  the  acts  and  qualifications  of  those  holding 
office,  may  publicly  make  false  and  malicious  charges  as  to  their 
honesty,  or  their  capacity  to  discharge  the  duties  of  the  offices  held 
by  them.  Though  the  citizen  has  the  riglit  to  criticise  those  in 
office,  and  a  just  and  truthful  criticism  may  be  a  wholesome  cor- 
rective of  abuses  of  official  positions,  such  criticism  shonld  be  honest, 
and  founded  upon  truth,  and  not  falsehood. 

By  the  Gouut.  The  judgment  of  the  Circuit  Conrt  is  reyeraed 
and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Melia  y.  Simmons. 

(45  wis.  834.) 

Jurisdiction  — probate  court  administration  on  estate  of  Using 

Proceedings  in  a  probate  court,  adminUtering,  settling  and  aaoigiiiiig  tlit 
estate  of  a  person,  who,  though  represented  to  be  dead,  is  still  liTisig.  art 
absolute! J  void ;  and  a  claim  of  title  to  land  thereunder,  with  entij  u4 
occupation  for  ten  years,  is  no  bar  to  an  action  to  reoover  such  land. 
{See  note,  p,  749.) 

EJECTMENT.    The  defense  was  founded  on  proceedings  in  the 
probate  court,  whereby  the  plaintiff's  estate  had  been  admin* 
settled,  and  assigned^  as  if  he  were  dead^  and  npon  im 
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years'  occupation   and  claim  of  title  thereunder.    The  plaintiff 
had  judgment  helow. 

E.  C.  Lewis  and  H.  Barbery  Jr.y  for  appellants. 

Ball  A  SkiwuTy  for  respondent 

*Orton,  J.  The  proceedings  of  administration,  settlement  and 
assignment  of  the  estate  of  the  respondent,  represented  to  have 
been  dead,  when  he  was  and  still  is  alire,  are  absolutely  null  and 
Toid  for  all  purposes  whatsoever. 

The  defense  set  up  by  virtue  of  section  6,  ch.  117,  R.  S.  1858^ 
that  the  said  Simmone  and  his  grantor  had  been  in  the  continual 
occupation  and  possession  of  the  premises  in  question  for  ten  years, 
and  that  such  grantor  entered  into  such  possession  under  claim  of 
title  exclusive  of  any  other  right,  and  founding  such  claim  upon 
the  judgment  of  some  competent  court,  is  not  available  in  this  case. 

Whether  the  words  **  competent  court/'  in  this  section,  mean  a 
court  having  jurisdiction  of  such  a  class  of  cases,  as  contended  by 
the  learned  counsel  of  the  appellant,  or  one  having  jurisdiction  of 
this  particular  case,  as  contended  by  the  learned  counsel  of  the 
respondent,  seems  to  be  quite  immaterial ;  for  the  County  Court  of 
Dodge  county,  or  any  other  court,  had  no  jurisdiction  in  this  par- 
ticular case,  or  in  such  a  class  of  cases.  There  is  no  class  of  cases 
which  embraces  the  administration  of  the  estates  of  living  persons, 
as  if  they  were  dead.  The  proceedings  are  void  ab  initio  and 
throughout.  If  this  case  falls  within  any  class  of  cases,  it  is  a 
class  in  which  no  court  has  any  right  to  delibemte,  or  render  any 
judgment,  and  in  which  every  conceivable  act  is  an  absolute  nullity. 
The  only  jurisdiction  the  County  Court  has,  in  respect  to  the  ad* 
ministration  of  estates,  is  over  the  estates  of  dead  persons. 

It  would  seem  that  the  bare  statement  of  such  a  proposition  is 
enough,  without  citing  authorities  ;  but  if  any  are  necessary,  those 
cited  by  the  learned  counsel  of  the  respondent  are  amply  suflScient 
Jochumsen  v.  Suffolk  Savings  Bank,  3  Allen,  87  ;  Wales  v.  Wtl* 
la^d,  2  Mass.  120 ;  Smith  v.  Rice,  11  id.  607 ;  Griffith  v.  IVazier, 
8  Cranch,  9  ;  Allen  v.  Dundas,  3  T.  R  125. 

In  this  case,  the  evidence  shows  that  the  grantor  of  the  appellant 
Simmons  did  not  enter  into  the  possession  of  the  premises,  under  a 
claim  of  title  founded  upon  the  judgment  of  the  Connty  Court 
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upon  final  settlement  of  the  estate,  bnt  that  he  entered  into  sach 

possession  more  than  a  year  before  he  took  the  first  step  in  the 

administration,  probably  claiming  by  descent ;  and  therefore  sach 

possession  cannot  be  adverse  nndcr  the  statute  as  an  entry  under 

such  judgment.     Quinn  y.  Quinn,  27  Wis.  168. 

By  the  Coubt.    The  judgment  of  the  Circuit  Court  is  affirmed, 

with  costs.  , 

Judgtnent  affirmed, 

NoTBBTTBB  Rkpobtse.— This decfsion  is  opposed  to  Hodcrltfotv.  Eaat  IHver Savbigt 
Bank,  63  N.  Y,  460;  8.  c.,  SO  Am.  Rep.  665.  The  nibject  was  TSiy  leamedlj  examined  bf 
^ONBS,  J.,  in  BoU4pn  ▼.  Jacks,  6  Robt.  190,  in  an  opinion  of  46  pages.  The  court  held  that 
the  want  of  Jurisdiction  rendered  void  the  judgment  of  any  court,  whether  of  superior  or 
inferior,  general,  limited  or  local  Jurisdiction,  and  in  the  absence  of  a  statotoiT  provWoB 
to  the  contrary  the  recital  in  the  record  of  Jurisdictional  facte  is  not  conclusive,  but  maybe 
contradicted  or  impeached.  In  this  case  the  claim  of  jurisdiction  was  resisted  on  the 
ground  that  the  decedent  at  the  time  of  his  death  was  not  an  inhabitant  of  the  ooonty 
where  tho  will  was  admitted  to  probate.  The  court  review  some  of  the  authorities,  and 
*quote  a  dictum  from  McPhermn  v.  CufUiff,  11  S.  A  R.  4SS,  as  foUows:  **  If  adminJermfloa 
were  talcen  out  on  the  effects  of  a  living  man ,  or  of  one  who  died  testate,  the  adminlstr»- 
tlon  itself  would  be  void,  and  there  could  be  no  administrator  to  act,  no  party  before  the 
court;  consequently  ail  the  proceedings  would  be  null.  A  probate  of  a  wHl  of  a  living peiw 
.son,  or  letters  of  administration  on  his  effects,  when  a  person  is  dead  bnt  left  a  will.  Is 
Yoid,  ipmfacto^  because  there  Is  no  Jurisdiction.** 

In  AUcn  v.  Dundwn^  3  T.  R.  I'iS,  it  was  decided  that  payment  of  money  to  an  executor 
^ho  has  obtained  probate  of  a  forged  will  is  a  disehaiige  to  the  debtor  of  the  intestate, 
iiot¥rithstanding  tne  probate  is  afterward  declared  null,  and  administration  Is  granted  to 
the  intestate's  next  of  kin.  A  probate,  so  long  as  it  remains  unrepealed,  cannot  be 
Impeached  in  the  temporal  courts.  Ashurst,  J.,  arguendo,  said  *  **The  case  of  the  pro- 
bate of  a  supposed  will  during  the  life  of  the  party  may  be  distinguished  fkxitn  the  pining, 
because  during  his  life  the  Brclesiastlral  Court  has  no  Jurisdiction,  nor  can  tbej  inqoirs 
^ho  is  his  representative ;  but  when  the  party  Is  dead  it  is  within  their  Jurisdiction.**  la 
like  manner  Buluer,  J. .  said:  *'Then  this  case  was  compared  to  a  supposed  probate  of  a 
will  of  a  living  person;  but  in  such  a  case  the  Brclesiastlcal  Oouit  have  no  JurWletioB, 
4md  the  probate  can  have  no  elTect;  their  Jurisdiction  is  only  to  grant  probate  of  the  wHk 
of  dead  persons.** 

So  in  Griffith  ▼.  FYxuler.  8  Cr.,  0,  Mabshall,  C.  J.,  said:  **  In  the  common  case  of 
intestacy  it  is  clear  that  letters  of  administration  must  be  granted  to  some  person  by  tho 
ordinary ;  and  though  they  should  be  granted  to  one  not  entlUed  by  law.  stUl  the  act  is 
binding  until  annulled  by  the  competent  authority,  because  he  had  power  to  grant  letters 
of  administration  in  the  case.  But  suppose  adminlstratton  to  be  granted  on  the  estate  of  a 
person  not  really  dead.  The  act,  all  will  admit,  is  totally  void.  Tet  the  ordinary  must 
alw|iys  inquire  and  decide  whether  the  person  whose  estate  is  to  be  committed  to  the  estate 
•of  others  be  dead  or  in  life.  1 1  ia  a  branch  of  every  cause  in  which  letters  of  admJnlstrstlciB 
issue.  Yet  the  decision  of  the  ordinary  that  the  person  on  whose  estate  he  acts  Is  dead,  ff 
the  fact  be  otherwise,  does  not  invest  the  person  he  may  appoint  with  the  diameter  or 
powers  of  an  administrator.  The  case  in  truth  was  one  not  within  his  Jurisdiction.  It  was 
not  one  in  which  he  had  %  right  to  deliberate.  It  was  not  conunitted  to  him  by  law.  And 
although  one  of  the  points  occurs  In  all  cases  proper  for  his  tribunal,  yet  that  point  cannot 
bring  the  subject  within  his  Jurisdiction.**  This  argument  was  quoted  and  approved,  oMIff; 
in  Fink  V.  Norvd,  9  Tex.  18. 

The  case  of  TToZesv.  WfUard,  9  Mass.  190,  is  more  neariy  In  point.  The  statnte  pinhlbHsd 
the  granting  of  administcation  after  the  expiration  of  twenty  years  from  the  death.  It  was 
held  that  letters  granted  more  than  twenty  years  after  the  death  were  iumt  fado  void. 
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Pabsohs,  C.  J.,  said :  "  When  the  qnestion  before  a  judge  of  probate  is  only  as  to  the  maDiier 
of  ezerdslng  his  jurisdiction  on  •  subject  of  which  some  court  of  probate  haa  juriadictton, 
there  if  he  mistakes  the  meana  of  correcting  such  mistake  is  by  appeaL  But  when  the 
queation  is  whether  the  court  of  probate  haa  juriadiciion  of  the  subject  or  not,  he  muat 
decide  it,  but  at  hU  own  peril.  If  he  erra  by  aasuming  a  Jurisdiction  which  does  not  belong 
to  the  probate  court,  hia  acta  are  void.  '*    Thia  waa  an  action  of  debt  on  a  bond. 

In  Jochunuen  v.  Suffolk  Savings  'j3ank,  8  Allen,  87,  the  circumstanoea  were  substantially 
like  those  tn  the  Roderigos  caae.  The  court  approved  JVcUa  v.  WlUarA,  and  laid  atreaa  on 
the  dicta  in  Allen  v.  Duiidcw,  and  OriffUh  v.  FrazUr.  They  also  referred  to  ditto  ▼.  Hda- 
fcins,  9  Xaas.  543,  where  a  grant  of  letters  was  held  void  because  granted  out  of  the  county 
where  the  decedent  redded ;  and  also  the  similar  case  of  Hniyoke  ▼.  Hatkin^  5  Pick.  20, 
where  the  fact  was  also  that  fotteni  were  not  granted  until  more  than  twenty  yeara  after 
the  death .  They  aaid:  *  *  The  point  that  the  roaidenoe  of  the  party  deoeaaed  muat  necea- 
aarHy  have  been  before  the  probate  court,  and  Judicially  acted  upon,  waa  pressed  upon  the- 
eourt«  but  waa  not  deemed  anfBcient  to  change  the  result.  Upon  the  trial  of  thia  latter 
caae  a  more  full  investigation  of  facta  ahowed  that  the  queation  of  the  domicile  of  the 
inteatate  waa  difficult  to  be  satisfactorily  eatabllahed,  but  that  fact  had  no  effect  upon  the 
q[nestionof  jurladlction/'  The  court  alao  said:  **If  it  be  urged  that  a  refusal  to  give 
condnaive  effect  to  a  decree  of  court  appointing  an  administrator  may  operate  moat 
injuriously  upon  Innocent  parties  who  have  acted  in  reference  to  them,  and  given  to  them 
full  faith  and  credit,  it  may  be  replied  that  auch  ia  alwaya  the  effect  of  holding  judgmenta 
and  decreea  void  for  want  of  Juriadiction ; "  and  they  alao  remark  "  how  powerless  thia 
court  is  to  throw  protection  around  those  who  Juatlfy  under  a  decree  of  a  court  of  limited 
juriadiction.  which  is  ahown  aa  to  the  particular  caae  to  have  had  no  juriadiction.*' 

In  Duncan  v.  StewarU  &  Ala.  406.  the  action  waa  on  a  promissory  note  given  to  an 
administrator  on  his  sale  of  a  slave,  the  defendant  having  taken  possession  of  the  slave, 
and  the  slave  having  died  before  the  maturity  of  the  note.  The  court  held  that  the  pur- 
chaaer  not  having  reacinded  the  contract,  nor  offered  to  return  the  alave,  could  not  avoid 
the  note  on  the  plea  that  the  grant  of  letters  of  administration  was  void,  because  granted 
during  the  life  of  the  alleged  decedent.  They  also  remaric,  obiter:  **  Although  the  main 
qjueation  in  the  caae  ia  one  of  first  impression,  we  regard  it  as  a  very  clear  one.  The  party 
on  whose  estate  the  letters  were  granted  waa  not  dead,  conaequent^  the  court  acted  with~ 
out  juriadiction,  and  the  administration  waa  void.**  Thia  case  is  cited  and  approved, 
o2>tter, in  Jfrirvonv.  Dodge,  44  N.H  350. 

In  Appeal  of  Peebles^  15  8.  ft  R.  43,  the  court  said,  obiter :  ''  A  probate  of  a  forged  wiU 
of  a  living  person  is  indeed  an  abaolute  nullity ;  because  the  register  has  no  Jurisdiction, 
eocoept  in  caae  of  one  who  ia  dead.  Such  a  probate,  therefore,  is  distinguishable  from  one 
of  a  forged  wUl,  where  the  supposed  testator  is  dead,  for  then  the  register  has  jurisdlo- 
tion  ** 

The  decision  in  the  RoderigM  case  excited  a  good  deal  of  criticism  at  the  time,  and  It  la 
a  matter  of  fair  conjecture  how  much  the  subsequent  decision  of  the  aame  court  In  the 
aame  caae  waa  intended  to  retract  or  modify  It.  See  19  A.  L.  J.  3S8.  The  following  is  an 
ahatract  of  the  case.  The  opinion  was  delivered  by  Church,  C.  J. ,  and  was  unanimous, 
except  that  Millbr,  J.,  concurred  in  the  result. 

In  an  action  by  thia  plaintiff  aa  adminiatratrlx  of  her  husband  against  this  defendant, 
this  court  held  that  the  payment  by  defendant,  to  Isabella  McNeil,  who  had  been  ap- 
pointed adminifltratrix  of  the  estate  of  her  husband,  waa  a  bar,  although  it  appeared  that 
attbetimeof  issuing  letters  of  admlnlatration  the  huaband  waa  alive.  68N.  T  460.  In 
thia  <»ae  the  defendant  acts  up  in  bar  payment  of  the  moneys  claimed  by  the  plaintiff  to 
MrsL  McNeH,  who  preaented  such  letters  upon  plaintiff*a  eatate.  The  facta  are  alike  fn 
both  oasea.  except  that  here  it  waa  proved  that  Mrs.  McNeil*s  petition  for  letters  waa  never 
proeontcd  to  the  anrrogate,  and  he  never  saw  her,  and  never  acted  upon  the  petition  nor 
knew  of  it,  nor  of  the  issuing  of  letters,  but  the  Wtters  were  issued  by  his  clerk,  who  used  a 
blank  which  had  been  signed  by  the  aurrogate  and  left  vrith  him,  and  to  which  he  attached 
the  aeal.  The  only  proof  of  death  In  thia  case  was  the  allegation  in  the  petition,  upon 
**the  beat  of  her  knowledge,  information  and  belief.**  TTcId^  that  the  defense  waa  unavall- 
tog.  At  common  law,  lettera  of  admlnlatration  upon  the  eatate  of  a  living  person  are  void* 
Joeihumten  v.  Suffolk  Bank^  8  Allen ,  87 ;  Allen  v.  Dundas,  3 T.  R.  125 ;  QriffUh  ▼.  FroMier^ 
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«  Craaoh,  9 ;  Melia  v.  Simrtwns^  19  Alb.  L.  J.  198.  When  It  appears  that  there 
judicial  determination  of  the  fact  of  death,  it  is  dlfBcult  to  support  the  cnnt  of  letteni 
to  protect  innocent  persona.  Proceedings  of  courts,  especiaUy  of  limited  Joriadicyon,  magf 
be  attacked  collaterally  for  want  of  Jurisdiction  over  the  subject-matter.  If  theooort  had 
jurisdiction,  its  exercise  is  conclusive,  until  reversed,  however  irregular  or  erroneoaSb  If 
the  surrogate  has  general  Jurisdiction  of  the  subject-matter,  his  decision  whether  the  case 
calla  for  its  exercise  or  not  is  protected  against  collateral  attack.  2  Cow.  &  BBVu  Notes, 
1167.  The  surrogate  has  no  jurisdiction  to  grant  administration  oc  estates  of  living  per- 
sons. If  the  person  is  actually  dead,  the  surrogate  has  jurisdiction  over  the  8ubjeci*mat- 
ti>r,  and  although  he  acta  erroneously,  his  action  cannot  be  coUaterally  impeached.  Pay- 
ment to  an  executor  of  a  forged  will  is  a  valid  discharge  (AUen  v.  Dandat,  t  T.  B.  125), 
because  the  court  had  jurisdiction,  and  its  decision  that  the  will  was  valid  was  good  ontil 
reversed.  By  the  former  decision  of  this  court  the  statute  was  held  to  extend  the  Jnrisdio- 
tlon  to  issue  letters  so  that  they  may  be  issued  not  only  upon  estates  of  dead  persons,  hut 
upon  estates  of  persons  whom  the  surrogate  should  judicially  determine  to  be  dead.  Bui 
here  it  is  not  sought  to  impeach  the  judgment  of  the  surrogate,  but  only  to  show  that 
he  never  acted,  never  exercised  his  Judgment.  It  may  be  shown  that  his  seal  was  forged 
<1  Wms.  Ex.  489),  and  that  the  blank  had  been  stolen  and  Ailed  up  by  a  third  persoo.  la 
this  case  the  act  of  the  clerk  was  at  least  unauthorized.  Ttad  surrogate  cannot  delegals 
his  Judicial  powers.  Pouxll  v.  TuUU,  8  Oonist.  896 ;  Kdeer  v.  Frwt,  »  Barb.  400.  Either 
Che  plaintUf  must  have  been  dead,  or  the  surrogate  must  have  Judicially  so  detennlaed. 
Neither  was  true  in  fact ;  there  was  no  exercise  of  power ;  and  the  letters  are  wlthoot  aqy 
jurisdiction .  Again,  not  only  did  the  surrogate  never  act,  but  there  n'ss  no  proof  that  the 
plaintilf  was  dead.  This  fact  would  not  have  rendered  the  letters  void,  if  tho  snrrogsta 
had  really  acted,  it  aeems.  The  rule  protecting  the  acts  of  ministerial  olllcere  (Sncaecnl  v. 
BnuQhttm,  5  Wend.  170)  has  no  application  here.  Nor  was  Mrs.  McNeil  a  de  ftieto  admlB- 
istratrlx,  because  the  surrogate  had  no  color  of  authority,  having  no  jurisdiction.  Ad- 
ministrators are  not  public  officers,  and  the  principle  does  not  apply  to  them  so  tuOj  aa  ta 
public  officers.  It  seems,  that  if  the  surrogate  had  held  upon  evidence  that  tho  plainttll 
was  dead,  Mrs.  McNeil  would  have  been  a  de  facto  administratrix.  The  defendant  Is  not 
the  only  innocent  party  ;  the  plaintilf  is  also  innocent,  and  her  property  caanot  be  takes 
away  with3ut  her  consent  and  i^ithout  authority  of  law. 

In  a  note  upon  the  RndertQan  case,  15  Am.  L.  Reg.  212,  Judge  REDFiEtD  reroarlcs  :  **nia 
decision  in  this  case  is  probably  without  a  precedent,  either  in  English  or  Amerloao  Jari»> 
prudence,  and  the  argument  of  the  learned  judge  on  the  question  of  policy,  that  as  at- 
tempts to  administer  upon  the  estates  of  living  persons  are  likely  to  be  rare.  It  is  better 
such  persons,  having  been  adjudged  to  be  dead,  should  be  so  treated,  than  that  the  mmicr- 
ous  acts  of  their  quasi  representatives  should  be  held  void,  might  be  apt  to  remind  dtsseat- 
Ing  readers  of  the  memorable  instance  of  the  high  priest,  who  counselled  that  it  wms  better 
for  one  innocent  man  to  be  put  to  death  than  that  the  whole  nation  should  be  kept  in  vproar. 
And  still  we  cannot  but  see  that  there  is  really  nothing  intrinsicaUy  absurd  la  the  dedaloB 
when  looked  at  merely  upon  the  principles  involved  In  it.  It  is  only  declaring  piobals 
courts  in  the  State  of  New  York  to  be  courts  of  general  jurisdiction,  and  entitled  to  ths 
same  conclusive  presumption  in  favor  of  their  jurisdiction  which  wo  apply  to  the  Snperlar 
Courts  of  a  State  or  nation,  and  to  Superior  Courts  of  record  of  general  jnxisdictloa.  This 
presumption  within  certain  limits  would  no  doubt  provo  salutary.  There  is  no  very  good 
reason  why  the  jurisdiction  of  courts  of  probate,  so  far  as  It  depends  upon  donidle  wiOda 
a  particular  district  within  the  State,  should  be  allowed  to  be  attacked  coDaterally,  and  al 
the  proceedings  rendered  nugatory.  But  the  dedsions  to  this  extent  are  very  nameroaik 
and  have  never  been  questioned,  to  our  knowledge.**  **  But  when  the  rale  of  the  coadD- 
siveness  of  the  records  of  probate  courts  comes  to  be  applied  not  only  to  qneatioiis  e( 
jurisdiction,  a  class  of  cases  to  which  to  that  extent  it  never  has  been  applied  before  at  al, 
but  to  be  extended  also  to  a  case  where  w>  court  could  possibly  obtahi  jnrlsdictlQB 
the  subject-matter,  the  very  casus  beUU  or  contingency  upon  whidi  the  jurisdiction 
not  having  yet  transpired,  we  may,  as  it  seems  to  us,  well  demand  some  more 
reasons  for  the  extension  than  any  presented  by  the  learned  judge  In  the  prtedpal  caaa.** 

**  When  we  come  to  find  all  this  set  aside  and  Ignored  by  one  of  the  ablest  courts  la  the 
voontiy,  and  the  opposite  views  maintained  and  applied  to  a  state  of  facts  where  no  oooit 
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could  poflsiblj'  daim  Jupisdiction  any  more  than  it  could  obtain  jurisdiction  of  one  who  was 
never  bom,  we  must  confess  to  a  new  sense  of  the  uncertainty  of  tlie  law/* 

The  American  Law  RtvieWt  vol.  10,  p,787,  comments  less  moderately  on  this  case.  The 
writer  calls  it  **a  most  extraordinary  decision,**  **  contrary  to  both  authority  and  princi* 
ple»**  and  says:  "The  proposition  that  a  man  cannot  assert  in  court  his  own  ezlstenoe^ 
because  a  court  of  probate  has  granted  admiulstratiou  of  his  estate,  supposing  him  to  be 
dead,  seems  so  preposterous  that  it  would  hardly  be  entitled  to  serious  consideration  if  it 
had  not  been  put  forward  by  the  highest  court  of  tho  State  of  New  York.** 

'*  It  is  easy  to  see,  however,  from  the  statement  given  of  the  statutes,  that  there  is  no  sub- 
stantial difference  between  the  jurisdiction  given  by  them  and  the  jurisdiction  exercised  in 
the  other  States  and  in  England  in  lilce  cases.  The  surrogate  is  indeed  required  to  ascer- 
tain the  fact  of  the  perRon*s  dying  intestate  before  he  grants  administration;  but  this  is  no 
more  than  every  court  does,  with  more  or  less  care,  before  appointing  an  administrator. 
It  is  an  incidental  fact  to  be  proved ;  but  the  jurisdiction  does  not  extend  to  malring  con* 
chislve  on  all  the  worid  (including  the  man  himself)  that  he  Is  dead.  It  does  not  seem  to  bo 
material  whether  the  court  granting  administration  is  a  court  of  general,  or  of  special  or 
limited  jurisdiction .  If  the  court  were  of  general  jurisdiction,  and  granted  administration 
of  the  estate  of  a  living  person,  the  proceedings  would  still  be  void,  because  they  could  not 
have  any  application  to  the  existing  facts,  and  were  therefore  beyond  the  jurisdiction  of 
the  court.'* 

The  question  was  decided  in  Lavin  t.  Emigrant  IndwArial  SavitigB  Bank^  U.  8.  Cira  Ct., 
8w  D.,  New  York,  April  1«  1880, 9  Rep.  541  The  facts  were  as  follows :  In  186&-Q6,  John 
lAvin  deposited,  in  tha  Emigrant  Industrial  Savings  Bank  in  New  York,  $400.  In  1809  he 
went  from  Rhode  Island,  where  he  then  lived,  to  California.  In  1877  letters  of  adminis- 
tration on  his  estate  were  taken  out  from  the  probate  court  of  Cranston,  R  I ,  by  John  M. 
Brennan,  who  was  also  attorney  for  La vin's  brother,  wlio  claimed  as  next  of  kin.  The 
statute  of  Rhode  Island  provides  that  If  any  person  shall  be  absent  from  the  State  for  the 
tenn  of  three  years,  without  due  proof  of  his  being  alive,  administration  may  be  granted 
upon  his  estate  as  if  he  were  dead  In  1978  Brennan  produced  the  letters  before  the  surro- 
gate of  New  Yoric,  and  obtained  ancillary  letters.  Upon  the  production  of  these  the  bank 
paid  Brennan  as  the  administrator  of  Lavin.  In  1879  Lavin  returned  to  New  York  and 
demanded  his  money.  The  bank  refused  to  pay  him.  Suit  was  brought  in  the  Circuit 
Court,  the  bank  defending  on  the  ground  that  it  had  been  paid  in  good  faith  and  in  reli- 
ance upon  the  letters  of  administration.  The  court,  Cboatb.  J.,  said :  "  Theee  authori- 
ties would  seem  to  be  more  than  sufficient  to  establish  the  proposition  that  it  Is  not  com- 
petent for  a  State  by  a  law  to  declare  a  judicial  determination  that  a  man  is  dead,  made  in 
hisabsence,  and  without  any  notice  to  or  process  issued  against  him,  conclusive  for  the 
purpose  of  divesting  him  of  his  property,  and  of  vesting  it  in  an  administrator  for  the  ben- 
efit of  his  creditors,  and  next  of  kin,  either  absolutely  or  in  favor  of  those  only  who  Inno- 
oenUy  deal  with  such  administrator.  The  immediate  ai.d  necessary  effect  of  such  a  law 
Is  to  deprive  him  of  his  property,  without  any  proc^sss  of  law  whatever  as  against  him« 
although  it  is  done  by  process  of  law  against  other  people,  his  next  of  kin,  to  whom  notice 
is  given.  Such  a  statutory  declaration  of  estoppel  by  a  judgment,  to  which  he  is  neither 
party  nor  privy,  which  has  the  immediate  effect  of  divesting  him  of  his  property,  is  a  di« 
xect  Wolation  of  this  constitutional  guaranty.  No  such  thing  is  known  to  the  law  as  a 
judgment  to  which  a  person  is  neither  a  party  nor  a  privy  being  conclusive  against  him. 
This  has  been  repeatedly  declared  in  the  most  emphatic  terms  by  the  Supreme  Court  of 
the  United  States.**  '*  These  authorities  show  very  deariy  what  are  the  eanentials  of  *  due 
process  of  law  *  In  reference  to  any  judicial  proceeding  which  directly  or  indirectly  oper- 
ates to  deprive  any  person  of  his  property,  or  its  beneficial  use  or  enjoyment,  or  the  re- 
covery of  its  possession  in  the  courts.  What  Is  absolutely  indispensable  Is  that  he  shall  have 
notice  of  the  proceedings,  either  actual  or  In  proper  cases  constructive  by  publication  or 
by  seizure  of  the  thing  itself ;  and  that  he  shall  have  an  opportunity  to  be  heard  In  defense 
of  his  right  or  titie.  If  the  proceeding  Is  wanting  in  these  essentials,  then,  by  the  princi* 
pies  of  the  common  law,  whatever  force  and  effect  the  judgment  may  otherwise  have,  it 
cannot  bind  him ;  he  Is  not  and  cannot  be  treated  as  a  party  to  the  judgment  without  a 
violation  of  what  is  regarded  as  a  fundamental  rule  of  natural  justice***  "  Applying  this 
fule,  all  persons  dealing  with  n.  person  holding  letters  in  a  case  like  this  must  be  held  to 
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kDOW  that  the  proof  of  death  rests  wholly  on  evidence  not  IncooslsteDt  wtth  thefMtsf 
^  life,  therefore.  If  the  person  is  allTe,  the  Judgment  of  the  surrogate  that  he  is  dead  osoaoi 

be  conclusive  against  I  im.  There  is,  it  seems  to  me,  no  element  of  estoppel  f  ii  poit,  be- 
•'cause  there  is  no  deception  or  false  representation  of  any  fact.    This  mode  of  deprlviBr  a 

Uving  person  of  his  estate,  by  holding  him  concluded  by  the  surrogate's  decision  that  lie  Is 

dead,  has  no  support  elsewhere  in  authority  of  the  ESnglish  or  American  courts,  so  fsr  sa 

shown.  It  has  been  by  courts  of  the  highest  authority  dedared  or  treated  as  a  leiffl  fm- 
'  possibility.   Joehummti  t.  Savings  Baiilc,  8  Allen,  87 ;  AUeti  v.  DundoB,  S  T.  B.  tB ;  Oriftk 

V.  FrazUr^  8  Cranch,  9 ;  Jfella  ▼.  Simmong,  45  Wis.  334 ;  Morgan  r.  Dodi/t^  44  N.  H.  SSB; 

Duiiean  ▼.  Stewart,  85  Ala.  408  ;  McPhennn  v.  Cunliff,  11  8.  &  R.  442 ;  Botton  ▼.  Jacks,  • 
'Robt.l1X).    See,  also,  15  Am.  L.  Reg.  212.   The  present  case  seems  to  me  to  be  tabtf 

within  the  letter  and  the  spirit  of  the  constitutional  guaranty.  For  these  reasons  it  mail 
'  beheld  that  the  proceeding  taken  under  the  laws  of  New  York,  which  are  set  up  as  JnstS- 

fjrlng  defendant's  refusal  to  pay  to  the  plaintiff  the  amount  of  his  deposits.  Is  void  as  ta 

him,  becanae  It  would  deprive  him  of  his  property  without  *•  due  process  of  law.'  "* 


Garhakt  v.  Habshaw« 

(45  Wis.  840.) 

Bgempt  property '-^voluntary  eonveifance  of^~&f!dei  ef. 

The  owner  of  property  exempt  from  execution  may  confer  a  clear  and  fiHd 
title  to  it  by  sale  or  gift,  without  regard  to  his  motives,  and  although  bj  a 
subsequent  change  in  his  drcumstances  he  should  become  anable  hfanself 
to  hold  it  as  exempt  if  he  had  retained  the  title.    (See  note,  p.  757.) 

REPLEVIN  for  books,  seized  by  defendaiit  as  sherifft  by  yirtne 
of  an  execution  against  Rev.  Dr.  J.  W.  Carhart  The  books 
had  been  the  professional  library  of  said  Carhart,  who  was  a  clergy- 
man, and  he  had  made  a  gift  of  them  to  his  minor  children,  the 
plaintiffs.  The  evidence  showed  that  the  plaintiffs,  a  girl  and  a 
boy,  were  respectively  seventeen  and  twelve  years  of  age;  and 
carrying  on  a  printing  and  bookselling  business  in  their  own  name, 
before,  at  and  after  the  times  of  the  gift,  and  of  the  levy  ;  and  that 
they  lived  with  their  father  and  paid  no  board,  but  paid  for  their 
clothing  from  the  proceeds  of  the  printing  office  and  book  store. 
The  defendant  also  offered  to  show  that,  at  the  time  of  such  al- 
leged gift.  Dr.  Carhart  was,  to  plaintiffs'  knowledge,  in  debt  beyond 
his  means  to  pay ;  but  the  evidence  was  ruled  out.  Other  facts 
appear  in  the  opinion.    The  plaintiffs  had  judgment 

Hooper  c§  Buxton^  for  appellant.     The  court  erred  in  ohaiging 
that  a  debtor  has  a  right  to  sell  or  donate  exempt  property,  and 
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that  it  is  immaterial  whether  or  not,  in  so  doing,  he  designs  to  de* 
fraad  creditors.  The  true  doctrine  is,  that  the  transfer  of  exempt 
property  is  voidable  for  fraud,  but  where,  if  the  transfer  is  avoided 
for  the  fraud,  the  property  will  still  remain  exempt  in  the  hands  of 
ihe  debtor,  the  court  will  not  interfere.  Dreutzer  v.  BeU,  11  Wis. 
114;  Barker  v.  Dayton,  28  id.  367,  382;  Ilibben  v.  Soyer,  33  id, 
322;  Anthony  v.  Wade,  1  Bush,  110;  Knevan  v.  Specker,  11  id.  3; 
Lishy  V.  Perry,  6  id.  515;  Herschfeldty.  Oeorgey  6  Mich.  456;  Smith 
V.  Eumsey,  33  id.  190;  Stevenson  v.  White,  5  Allen,  148, 149;  Ray- 
ner  v.  Whicher,  6  id.  294;  Mannan  v.  Merritt,  11  id.  582;  Seals  v. 
dari,  13  Gray,  18;  Piper  v.  Johnston,  12  Minn.  60;  Woodworth  v. 
Paige,  5  Ohio  St.  70;  Cox  v.  Shropshire,  25  Tex.  113;  Ctirrter  v, 
Sutherland,  54  N.  H.  475;  8.  c,  20  Am.  Sep.  143;  Oetsler  v.  Saroni, 
18  ni.  511;  Chambers  v.  Sallie,  29  Ark.  407. 

Hauser  £  Colman,  for  respondents. 

GoLB,  J.  Notwithstanding  the  ingenious  criticisms  of  the  acute 
and  learned  counsel  for  the  defendant  upon  the  charge  of  the  Cir- 
cuit Court,  a  majority  of  the  court  think  there  was  nothing  in  the 
charge  which  could  have  misled  the  jury  to  the  prejudice  of  his 
client  The  portion  of  the  charge  to  which  the  first  exception  was 
taken  reads  as  follows:  **  I  say  to  you  as  a  proposition  of  law,  it 
being  conceded  that  they  were  exempt  as  his  library,  that  he  had 
the  right  to  sell  them  for  a  valuable  consideration  to  any  one,  and 
that  when  sold  for  a  valuable  consideration  to  a  purchaser,  they 
were  still  not  liable  to  seizure  and  sale  upon  execution  for  his 
debts.''  It  was  a  conceded  fact  in  the  case  that  the  library  in  ques- 
tion was  Dr.  Carhart's  professional  library  at  the  time  he  claimed 
to  have  given  it  to  his  children,  the  plaintiffs  in  the  action,  and 
that  he  might  then  have  held  it  as  exempt  by  statute  as  his  private 
library.  But  it  is  objected  that  the  above  charge  was  not  applica- 
ble to  the  facts,  and  was  likely  to  mislead  the  jury,  because  there 
was  no  pretense  of  a  sale  of  the  library  for  a  valuable  consideration. 
It  18  certainly  true  that  the  plaintiffs  claimed  the  library  byway  of 
gift,  and  not  by  purchase  from  their  father.  But  in  the  charge,  as 
well  as  in  some  of  the  instructions  asked  by  defendant,  it  was  as- 
sumed that  a  transfer  by  gift  and  one  by  sale  are  subject  to  and 
controlled  by  the  same  rules  of  law,  and  this  doubtless  will  account 
for  this  language  in  the  charge.  For  instance,  in  the  sixth  request 
asked  by  the  defendant  we  find  these  words:  "  The  question  for  the 
Vol.  XXX  — 95 
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jury  to  determine  is.  Was  this  sale,  or  transfer  by  gift,  fraudnleot 
and  void  as  to  existing  creditors,"  etc.  The  same  form  of  expres* 
sion  is  used  in  the  second  request,  where  the  transfer  is  spoken  of 
as  a  sale.  So,  while  it  may  be  true  that  the  plaintiffs  did  not  claim 
to  have  purchased  the  library,  yet  it  seems  impossible  that  the  jury 
could  have  been  misled  by  what  the  court  said  in  r^ard  to  a  sale. 
In  the  same  connection  the  court  added  this:  *'  He  (Dr.  Garhart) 
also  had  the  right  to  donate  them  for  a  consideration,  and  the  love 
and  affection  which  the  law  assumes  he  bears  for  his  children  is  a 
suflScient  consideration.  He  had  the  right,  then,  in  consideration 
of  his  love  and  affection  for  his  children,  to  donate  them  to  his 
children,  give  them  to  them,  and  if  that  gift  for  this  consideration 
was  followed  by  a  manual  actual  delivery  of  the  property  to  his 
children,  it  was  still,  and  continued  to  be,  not  liable  to  seizure  and 
sale  upon  execution  by  creditors.  So  that  I  have  taken  away  from 
your  consideration  all  questions  of  fraudulent  transfers,  so  far  as 
the  sale  or  gift  to  his  children  is  concerned."  Also,  in  the  subse- 
quent part  of  the  charge,  the  court  made  use  of  this  langnagp; 
''  Therefore  I  say,  if  you  find  there  was  a  gift  of  these  books  to  his 
children,  followed  by  a  manual  actual  delivery,  in  consideration 
of  the  love  and  affection  which  the  law  presumes  the  parent  bean 
to  the  child,  it  is  a  good  transfer,  and  thereafter  the  property  is  not 
liable  for  his  debts  any  more  than  it  was  prior  to  the  date  of  the 
gift."  These  portions  of  the  charge  were  likewise  excepted  to. 
Now  the  idea  advanced  or  proposition  laid  down  in  this  charge,  as 
we  understand  it,  is  this:  A  parent  may,  in  consideration  of  love 
and  affection,  make  a  valid  gift  of  exempt  property  to  his  child, 
and  when  the  gift  is  completed  by  a  manual  delivery  of  the  prop- 
erty, the  child  will  hold  it  as  against  the  creditors  of  the  parent 
Jn  case  of  non-exempt  property,  the  debtor  would  not  be  permitted 
to  make  such  a  disposition  of  his  property  to  the  prejudice  of  the 
rights  of  his  creditors.  The  law  requires  a  man  to  be  just  before 
he  is  generous,  and  the  fact  that  the  transfer  was  without  consid- 
eration would  be  deemed  a  strong,  if  not  a  conclusive,  badge  of 
fraud.  But  in  case  of  exempt  property,  which  the  creditor  has  do 
right  in  law  to  subject  to  the  payment  of  his  debts,  the  rule  is 
otherwise.  In  respect  to  such  property,  the  parent  may,  in  con- 
sideration of  love  and  affection,  donate  it  to  his  child  ;  and  where 
the  gift  is  followed  by  actual  manual  delivery  of  the  pro|jeriy  tti 
the  child,  it  is  placed  beyond  the  reach  of  the  creditors  of  the  par- 
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ent.  In  other  words,  fraud  cannot  be  imputed  to  such  a  transfer 
of  property  merely  because  it  is  volantary  or  without  consideration. 
This  is  the  meaning  of  the  charge,  as  we  understand  it ;  and  with 
this  interpretation  it  is  not  fairly  open  to  criticism.  The  court  is 
evidently  speaking  of  a  sale  or  gift  of  exempt  property  which  ac- 
tually passes  the  title  and  ownership  to  the  vendee  or  donee  as 
against  the  parent,  and  whore  the  child  is  clothed  with  full  domin- 
ion and  control  of  the  property. 

There  is  another  passage  in  the  charge,  which  was  excepted  to,  and 
which  was  much  commented  upon  in  the  argument  made  by  defend- 
ant's counsel.  It  is  the  following :  ^^  Being  so  exempt,  I  say  to  you, 
the  law  is,  he  had  the  right  to  sell  them,  he  had  the  right  to  do- 
nate them,  and  it  is  perfectly  immaterial  whether  ho  designed  to 
defraud  creditors  or  not;  the  property  being  exempt,  the  disposal 
of  them  could  not  defraud  the  creditors,  because  the  creditors  had  no 
right  to  them."  This,  it  is  said,  was  equivalent  to  laying  down  the, 
broad,  naked  proposition,  that  in  no  case,  under  no  circumstances, 
can  fraud  as  against  the  creditor  be  predicated  upon  a  transfer  of 
exempt  property  by  a  debtor.  So  that  it  would  logically  follow 
from  this  doctrine,  that  if  an  unscrupulous  debtor  should  make  a. 
mere  colorable  sale  or  gift  of  exempt  property  to  a  friend,  to  be 
held  in  secret  trust  for  his  own  use,  then  acquire  additional  exempt 
property  as  far  as  the  funds  of  his  creditors  in  his  hands  would 
enable  him  to  do,  and  make  a  like  disposition  of  it  to  another 
friend,  to  be  held  in  the  same  manner,  and  continue  these  transac- 
tions indefinitely,  he  could  always  cover  up  his  property  and  keep 
it  from  his  creditors.  This  is  not  a  fair  inference  or  deduction 
from  the  charge,  nor  does  the  doctrine  laid  down  by  the  Circuit  Court 
lead  to  any  such  mischievous  and  absurd  consequences.  All  through 
the  charge  the  court  is  treating  of  an  absolute  sale  or  gift,  not  a 
mere  colorable  one  ;  of  a  sale  or  gift  where  the  title  and  ownership 
of  the  property  passes  to  the  vendee  or  donee.  It  is  the  same  as 
though  the  court  had  told  the  jury  that  a  debtor  has  the  right  to 
make  an  absolute  sale  or  gift  of  exempt  property  to  a  child  or 
friend,  and  that  the  motive  with  which  such  a  transfer  was  made 
was  immaterial,  or  of  no  consequence  to  his  creditor.  The  doc- 
trine of  the  charge  is  the  same  in  principle  as  that  stated  by  Mr^ 
Justice  Painb  in  Pike  v.  MUes^  23  Wis.  164,  when  considering  the 
effect  of  a  conveyance  by  the  husband  to  his  wife  of  the  homestead. 
He  says  that  such  a  ^*  conveyance  cannot  be  held  fraudulent  as  to 
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ereditors,  for  the  reason  that  being  exempt,  it  was  no  more  beyond 
iheir  reach  after  the  conveyance  than  before/'  Sabstantially  the 
same  thing  is  said  in  Bond  v.  Seymour y  2  Pin.  105,  and  Dr&uiter  t. 
Bell,  11  Wis.  118.  The  following  authorities  are  to  the  same  effect: 
Murphy  y.  Orouch,  24  Wis.  365;  Hibben  y.  Soyer,  33  id.  319 ;  Smiik 
Y.  Rumsey,  33  Mich.  183  ;  Smith  v.  Allen,  39  Miss.  469 ;  Bdmonetm 
Y.  Meacham,  50  id.  34 ;  Orummen  y.  Bennet,  68  N.  G.  494  ;  DuvaU 
Y.  Rollins,  71  id.  218 ;  Danforth  y.  Beattie,  43  Vt.  138  ;  Lisky  y. 
Perry,  6  Bush,  515  ;  Knevan  y.  Speaker,  11  id.  1 ;  Sears  y.  Hanks, 
14  Ohio  St.  298  ;  Mannan  y.  Merriit,  11  Allen,  582 ;  Cozy.  Wilder, 
3  Dill.  45.  It  is  claimed  that  the  principle  to  be  extracted  from 
these  and  other  like  cases  goes  only  to  this  extent,  that  a  transfer 
of  exempt  property  will  not  be  held  Yoid  as  a  fraud  upon  creditors 
when  the  effect  of  such  determination  will  be  to  put  the  property 
in  the  hands  of  the  fraudulent  vendor  still  exempt ;  but  if  the  cir- 
cumstances of  the  debtor  have  so  changed  that  he  could  no  longer 
hold  it  as  exempt  if  the  sale  were  set  aside,  then  the  transfer  will 
be  avoided  for  fraud  at  the  instance  of  the  creditor.  It  seems  to 
us  the  true  test  is,  was  the  sale,  or  gift,  valid  when  made  ?  If  the 
ownership  and  title  then  pass  absolutely  from  the  debtor,  so  that 
he  cannot  afterward  have  or  claim  any  benefit  from  it,  the  transfer 
is  unimpeachable  on  the  part  of  creditors.  In  this  case,  it  is 
said  that  while  Dr.  Carhart  might  hold  the  library  as  exempt  as  a 
professional  library,  he  had  no  right,  under  the  color  of  a  pre- 
tended gift  of  it  to  his  children,  to  hold  it  as  merchandise  for  sale. 
The  Circuit  Court  did  not  rule  that  he  had  the  right  to  hold  it  in 
that  manner.  On  the  contrary,  in  another  place  the  court  charged 
that  if  the  store  was  Dr.  Oarhart's,  carried  on  for  his  benefit,  he 
being  the  owner  of  the  property,  the  books  in  trade,  bnt  was  car* 
ried  on  in  the  name  of  his  children,  as  a  cover  to  keep  the  properif 
from  his  creditors,  then  the  books  were  liable  to  sale  on  execntioiL 
This  charge  was  also  criticised  on  the  argument,  though  no  excep- 
tion was  taken  to  it,  because  the  question  was  submitted  whether  the 
store  belonged  to  Dr.  Carhart,  when  there  was  no  claim  or  pretense 
that  it  did.  But  the  court  likewise  submitted  theqneetion  whether 
Dr.  Carhart  owned  the  property  or  books  in  trade.  And  while  the 
evidence  showed  that  the  plaintiff  had  in  the  store  other  books  for 
sale  besides  those  they  had  receiyed  from  their  father,  yet  the  meao* 
ing  of  the  chai^  is  plain.  As  there  is  no  legal  restraint  upon  the 
debtor  against  selling  or  eyen  giring  away  his  exempt  property,  ira 
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cannot  see  that  the  motive  with  which  he  does  it  is  material,  so  long 

as  there  is  no  secret  trust  in  his  favor. 

Oar  views  upon  the  controlling  question  in  the  case  render  it 

unnecessary  to  notice  specifically  the  refusal  to  give  the  instructions 

asked  by  the  defendants.    The  judgment  of  the  Circuit  Court 

must  be  affirmed. 

Judgment  affirmed. 
Ryan,  0.  J.,  dissenting. 

NOTB  BT  TBB  Bbportbk.— The  authorities  cited  in  the  principal  case  are  all  to  the 
4€>ctrine  that  the  settinfc  aside  of  a  conveyance  for  fraud,  at  the  suit  of  the  husband's 
eredltors,  does  not  estop  a  wife  from  claiming  a  homestead  lu  the  premises.  To  th« 
same  effect  are  McfViWanil  ▼.  Goodman,  OBlss.  Ill;  ITcxxi  y.  Chamhers^fQ  Tex.  254; 
Tooier  t.  Montutimery^  54  Mo.  677  ;  Hugunin  v.  Dtwey^  20  Iowa,  368 ;  Mvlltr  ▼.  Inder" 
reiden,  79  III  882  ;  Whtte  v.  Otvem,  20  La  Ann.  5T1.  But  to  the  contrary,  see  Piper  t. 
JohiuUm,  12  Minn.  60 ;  Chnrhbtn  v.  SallU^  29  Ark  407 :  Huey's  Appeal,  29  Penn.  St.  219; 
Cfecrrier  ▼•  Sutheriandt  64  N.  H.  47S ;  s.  c. ,  20  Am.  Bep.  143,  and  note,  160. 

In  a  note  on  the  principal  case,  19  Am.  L.  Reg*  (N.  S.)  29,  Mr  Ewbll  says:  "As  to 
touidulent  dispositions  chattels  exempt  from  sale  on  execution,  it  would  seem  clear 
that  the  same  principles  should  prevail ;  and  so  many  of  the  oases  hold  ,*'  i.  e.  as 
above  mentioned  coocemiuK  homesteads.  Citing  Vaughan  v.  Ttu)m%mon,  17  III.  78; 
Cble  Y.  Green,  21  Id.  KB  ;  McCord  v.  Ifoore,  5Helsk.  784;  CaBnway  v.  Carpenter,  10  Ala. 
600;  WUeoK  v.  BawUy,  31 N.  Y.  648 ;  Hetriek  v.  CampbM,  14  Penn.283;  DavaXl  v.  i2o(U)is, 
iB  N.  C.  220  ;  8. 0. ,  71  id.  SSI;  Mtmly  v.  .Anderson,  40  MLis.  49  :  Megehe  v.  Draper,  21  Mc. 
610:  Anthony  V.  Wade,l  Bush,  110 ;  PicUtcii  v.  iSmft/i,  4Conn.  4.50;  Tracy  v.  Cover,  28 
Ohio  St.  6L  **  The  contraiy  is  however  held  more  or  less  distinctly  by  a  considerable 
number  of  cases.  See  Cook  v.  Scott^  1  Ollm.  344;  Coma  v.  WUliam*,  12  111.  390 ;  Diefen- 
derfer  v.  Ftther^  3  Grant's  Gas.  30;  Freetnan  v.  Smtth,  30  Penn.  St.  284;  QUleland  v.  Rhttadt, 
34  Id.  187 ;  8mUh  v.  Enumn,  43 Id.  450 ;  Etnermn  v.  Smith,  51  Id.  90;  Strotue  v.  Becker^ 
38 Id.  190 ;  Lorfedi  v.  Jfc^iuioUy.  6  Phila.  17  ;  Carl  y.  SmUh,  8  id.  560 ;  3fandIoM  v.  Buf 
ton,  I  Ind.  89 ;  Sugg  ▼•  TtUmant  2  Swan,  806 ;  Byrd  y.  Curitn,  1  Uumph.  466 ;  BradstU 
Y.  ITatXrina,  n  Wend.  68.** 


Sherwood  v.  Sherwood 

(45Wis.367) 

WiU — action  to  correct  —  evidence  —  extrineic  in  conotruing  mU, 

A  complaint  alleged  that  a  testator,  at  the  time  of  making  his  will,  and  there, 
after  until  his  death,  owned  lot  10  in  a  certain  block  ;  that  the  plaintiff  at 
thoae  times  ever  ainoe  owned,  in  fee  nimple,  lot  9  in  the  same  block ;  that  by 
■aid  will  the  testator  deviaed  said  lot  10  to  plaintiff;  but  that  in  drawing 
the  will,  lot  10  was  by  mistake  described  as  lot  0  ;  that  the  will  contained 
no  other  mention  or  deecnption  of  $aid  lot  10 ;  and  that  at  the  time  of  the 
making  of  said  will  plaintiff  was,  and  eYer  since  has  been,  in  the  actual  pos- 
aeasion  of  said  lot  10.  Eetd,  on  demurrer,  that  there  was  nothing  in  the 
will,  as  thus  described,  upon  which  to  base  a  constmction  of  it  as  devising 
lot  10  to  plaintiff. 


758  WISCONSIN, 


Sherwood  v.  Sherwood. 


ACTION  to  correct  a  will  and  remove  cloud  from  title.  Hm 
complaint  alleged  that  Daniel  0.  Sherwood,  the  son  of  the 
plaintiff,  died,  leaving  his  last  will  and  testament,  by  which  he  de- 
vised to  the  plaintiff  lot  10  in  block  20  in  the  city  of  Oshkosh,  of 
which  lot  he  was  the  owner  in  fee  when  he  made  his  will,  and  con- 
tinued such  owner  until  his  death  ;  and  that  said  will  was  duly 
admitted  to  probate  by  the  proper  court.  The  complaint  then 
alleged : 

'^  That  in  drawing  said  will  there  was  a  mistake  made  in  drafting 
and  drawing  the  same,  in  describing  said  lot  10,  block  20,  and  the 
same  was,  through  error  and  mistake,  described  therein  as  lot  9, 
being  the  lot  owned  by  the  plaintiff;  that  the  said  Daniel  0.  Sher- 
wood, in  said  will  and  testament,  gave  and  bequeathed  to  the  plaint* 
iff  said  lot  10,  but  by  mistake  the  same  was  erroneously  described 
as  lot  9  in  said  will ;  and  that  in  and  by  said  will  the  said  Daniel 
0.  Sherwood  made  no  other  mention  or  description  of  said  lot  10, 
or  of  any  lot  or  land  in  said  block  20,  except  as  herein  stated;  and 
that  plaintiff,  at  the  time  of  the  making  of  said  will  and  testament, 
and  at  the  time  of  the  decease  of  said  Daniel  0.  Sherwood,  was, 
and  has  been  ever  since,  the  owner  in  fee  simple  of  lot  9  in  said 
block  20,  which  adjoined  said  lot  10;  and  that  at  the  time  of  making 
said  will  and  testament  the  plaintiff  was,  and  ever  since  has  been, 
in  the  actual  possession  of  said  lot  10,  and  no  party  or  person  has, 
since  the  death  of  her  said  son  Daniel  Sherwood,  made  any  claim 
to  said  lot  or  claimed  to  have  any  interest  therein,  until  about  one 
year  ago,  when  such  mistake  in  such  description  was  first  dis- 
covered, and  was  first  known  to  the  plaintiff  or  any  other  party  or 
person." 

Other  facts  appear  in  the  opinion.  The  plaintiff  had  judgment 
below  on  demurrer. 

Charles  W.  Felker,  for  appellant. 

Oabe  Bouck^  for  respondent  A  court  of  equity  may  correct 
mere  mistakes  in  a  will  Woody.  White,  32  Me.  340;  Mrsi  Parish 
V.  Cole,  3  Pick.  237,  and  cases  cited  in  note;  Mmot  v.  Boston 
Asylum,  7  Mete.  416;  WxnkUy  v.  Kaxine,  32  N.  H.  268;  ne  Do- 
mestic, etc.,  Appeal,  30  Penn.  St  425;  Rtggs  v.  Meyers^  20  Mo.  239; 
AUen  V.  Lyons,  2  Wash.  C.  C.  475;  Powell  v.  Btddle,  2  DalL  70;  a. 
C,  1  Am.  Dec.  263 ;  Selwood  v.  Mildmay,  3  Yes.  306;  Door  v.  (7«(iry, 
1  Yes.  Sr.  255;  Anstee  v.  Nelms,  38  Eng.  L.  &  K  314;  Charters. 
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Charter^  1  Eng.  R.  249;  Kerr  on  Fraad,  448,  and  notes;  Jarman  on 
Wills,  ♦330,  ♦363,  ♦372. 

Ltok,  J.  This  is  substantially  an  action  to  remove  a  clond  from 
the  plaintiff's  title  to  lot  10  in  block  20  in  the  city  of  Oshkosh, 
which  the  plaintiff  alleges  in  her  complaint  was  devised  to  her  by 
her  son,  the  late  Daniel  0.  Sherwood,  in  and  by  his  last  will  and 
testament,  which  since  his  death  has  been  duly  admitted  to  probate. 
The  clond  is  alleged  to  have  been  produced  by  the  fact  that  in  said 
will  the  lot  is  misdescribed  as  lot  9  in  block  20.  It  is  further 
alleged  that  the  defendant  claims  to  bo  the  owner  of  an  undivided 
one-half  of  lot  10;  and  facts  are  stated,  showing  that  his  claim  is 
Talid,  if  the  lot  is  intestate  estate.  The  plaintiff  prays  that  the 
cloud  may  be  removed  by  correcting  the  alleged  misdescription  in 
the  will,  and  by  the  judgment  of  the  court  that  lot  10  is  therein 
devised  to  the  plaintiff  notwithstanding  such  misdescription.  Either 
of  these  modes,  if  adopted,  will  operate  to  quiet  and  confirm  the 
plaintiff's  title  to  lot  10. 

I.  An  extended  examination  of  the  cases  and  authorities  bearing 
on  the  question,  not  only  those  cited  by  both  of  the  learned  coun- 
sel, but  many  others  not  cited,  has  satisfied  us  that  it  is  not  a  pro- 
per exercise  of  the  powers  of  a  court  of  equity  to  reform  a  will  by 
adding  provisions  thereto  to  make  the  will  accord  with  the  real  in- 
tentions of  the  testator. 

We  have  seen  but  a  single  case  in  which  a  court  has  assumed  to 
correct  a  mistake  in  a  will.  That  is  the  case  of  Wood  v.  Wliite^  32 
Me.  340.  The  will  contained  this  bequest :  **  I  give  to  J.  Wood,  of 
Belfast,  the  whole  amount,  principal  and  interest,  he  may  owe  me 
at  the  time  of  my  decease,  which  is  secured  to  me  by  mortgage," 
etc.  The  facts  were,  that  no  person  named  J.  Wood  owed  the 
testator,  or  ever  had  any  dealings  with  him,  or  claimed  the  legacy. 
The  complainant,  Oeorge  Wood,  of  Belfast,  was  married  to  the  testa- 
tor's niece,  was  his  warm  personal  friend,  and  owed  him  a  debt 
secured  by  mortgage.  The  executors,  who  were  defendants  in  the 
action,  answered  admitting  that  the  testator  intended  Oeorge 
instead  of  J.  Wood,  and  did  not  contest  tlie  action.  Besides,  it 
appeared  that  the  testator,  when  abroad,  had  addressed  letters  to 
the  complainant  by  the  name  of  J.  Wood.  On  these  facts  the 
oonrt  decreed  that  the  will  be  corrected.  The  opinion  contains 
neither  argument  nor  reference  to  authority,  and  the  cases  cited  to 
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support  the  decree  do  not  support  it  The  case  was  probably  a 
proper  one  for  construing  the  will  as  containing  a  legacy  to  Geoige 
Wood ;  but  the  decision  is  of  little  value  as  authority  for  reforming 
wills. 

Judge  Story  says,  in  a  general  way,  that  courts  of  equity  have 
jurisdiction  to  correct  wills  ;  but  it  is  apparent  from  his  discussion 
of  the  subject  and  the  cases  which  he  cites,  that  he  does  not  mean 
that  the  court  will  reform  and  change  the  language  of  a  will,  bat 
that  it  will  carry  out  the  intention  of  the  testator  in  a  proper  case 
by  giving  construction  to  the  words  of  the  will  in  accordance  with 
such  intention.  He  says  :  *'  In  regard  to  mistakes  in  wills^  there 
is  no  doubt  that  courts  of  equity  have  jurisdiction  to  correct  them 
when  they  are  apparent  on  the  face  of  the  will,  or  may  be  fnadsoutby 
a  due  construction  of  its  terms  ;  for  in  cases  of  wills  the  intention 
will  prevail  over  the  words.  But  then  the  mistake  must  be  appar- 
ent on  the  face  of  the  will,  otherwise  thei-e  can  be  no  relief.''  1  £q. 
Jur..  §  179.  And  in  supplemental  §  180  a,  by  Judge  Redfield,  it 
is  laid  down  that  the  American  courts  have  not  interfered  to  cor- 
rect alleged  mistakes  in  wills.  A  similar  statement  will  be  found 
in  1  Redf.  on  Wills,  571. 

The  reason  why  courts  of  equity  will  not  interfere  in  such  cases 
seems  to  be,  that  an  action  to  reform  a  written  instrument  is  in  the 
nature  of  an  action  for  specific  performance,  and  the  making  of  a 
will  being  a  voluntary  act,  there  is  no  consideration,  as  in  actions 
to  reform  deeds  or  contracts,  to  support  the  action.  Hence  it  is 
said  in  a  note  by  the  editor  of  Wigram's  treatise  on  Extrinsic 
Evidence  in  aid  of  wills,  that  *^  volunteera  under  wilk  have  no 
equity  whereon  to  found  a  suit  for  specific  performance."  O'Hara's 
2d  Am.  ed.  47. 

There  is  another  reason  why  a  court  of  equity  should  not  reform 
a  will  by  correcting  a  mistake  therein,  after  the  will  has  been 
admitted  to  probate.  Such  probate  is  the  judgment  of  the  cooit 
that  the  instrument,  just  as  it  is  written,  is  the  last  will  and  testa- 
ment of  the  testator;  and  on  well  settled  principles  that  judgment 
cannot  be  attacked  collaterally.  While  the  judgment  of  the  proper 
court  admitting  the  will  to  probate  remains  in  force,  no  court  is 
authorized,  in  the  absence  of  fraud,  to  adjudge  that  the  instrument, 
or  any  of  its  provisions,  is  not  the  will  of  the  testator.  Neither  can 
it  add  provisions  not  written  in  the  wilL  It  can  only  oonstme  the 
instrument  as  it  is  written. 
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To  avoid  possible  danger  of  Diisupprcliension,  it  may  bo  remarked 
that  it  is  probably  competent  for  the  j^robate  court  to  reject  any 
portion  of  an  instrument  propounded  as  a  will,  on  proof  that  such 
portion  was  inserted  therein  against  the  desire  or  without  the 
knowledge  of  the  testator,  and  to  admit  the  residue  to  probate. 
For  this  purpose,  extrinsic  evidence  of  the  intention  of  the  testator 
is  necessarily  admissible.  The  rule  is,  that  if  the  question  is  one 
of  fraud,  or  undue  influence  (which  is  a  species  of  fraud),  or 
devUavii  vel  nouy  any  relevant  parol  evidence  is  admissible.  But 
it  would  seem  that  the  latter  question  can  only  arise  before  the  will 
18  probated,  while  the  question  of  fraud  may  be  tried  at  any  time 
when  rights  are  claimed  under  the  will,  whether  the  claim  be  made 
at  law  or  in  equity. 

The  principle  of  the  above  rule  is  obvious.  The  probate  court 
having  jurisdiction  to  determine  that  the  whole  instrument  is  or  is 
not  the  last  will  of  the  person  who  is  alleged  to  have  made  it,  must 
logically  have  the  power  to  determine,  on  proper  proofs,  that  a 
portion  thereof  is  his  last  will,  and  the  residue  is  not.  But  the 
rule  does  not  authorize  the  probate  court,  or  any  other  court,  to 
supply  omissions  in  the  will ;  for  that  would  be  to  make  a  will  for 
the  testator  which  he  has  not  made  for  himself  in  the  form  essential 
to  its  validity.  On  this  general  subject  see  O'Hara's  notes  above 
cited,  p.  281,  Wigram's  Treatise,  and  cases  cited. 

II.  The  remainmg  question  is,  whether  the  will  admits  of  the 
constmction  that  the  testator  therein  devised  lot  10  to  the  plaintiff. 
One  of  the  rules  by  which  this  question  must  be  determined  is, 
that  evidence  of  the  intention  of  the  testator,  extrinsic  to  the  will 
itself,  is  not  admissible  for  the  purpose  of  explaining,  construing 
or  adding  to  the  terms  of  a  will;  but  such  intention  must  be  spelled 
out  from  the  words  of  the  will  itself,  read  m  the  light  of  the  cir* 
cumstances  surrounding  the  testator  when  he  made  it.  In  cases 
where  there  are  inconsistent  provisions  in  the  will,  evidence  of  such 
circumstances  is  always  admissible. 

The  above  rule  excluding  extrinsic  evidence  of  the  intention  of 
the  testator  has  been  applied  in  a  large  number  of  cases  in  which 
such  evidence  has  been  offered  to  vary  or  contradict  wills,  to  sup- 
ply omissions  or  correct  mistakes  there,  or  to  explain  patent  ambi- 
guities. Wigram  lays  down  the  rule  as  follows  :  ''If  a  testator's 
words,  aided  by  the  light  denved  from  the  circumstances  with 
reference  to  which  they  were  used,  do  not  express  the  intention 
Vol.  XXX  —  96 
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ascribed  to  him,  evidence  to  prove  the  sense  in  which  he  intended 
to  use  them  is,  as  a  general  proposition,  inadmissible;  m  other 
words,  the  judgment  of  a  court  in  expounding  a  will  must  be  sim- 
ply declaratory  of  what  is  in  the  will."  P.  179.  Numerous  English 
cases  illustrating  the  application  of  the  rule  are  cited  in  note  2  p. 
182  of  the  treatise  above  cited. 

In  Morgan  v.  Burrows^  ante,  p.  211,*  such  evidence  was  held  ad- 
missible to  explain  a  latent  ambiguity;  and  the  distinction  is  there 
considered  between  such  a  case  and  those  cases  which  are  within 
the  rule.  Many  American  cases  in  which  the  rule  has  been  ap- 
plied will  be  found  cited  in  the  brief  of  counsel  for  the  appellant 
in  that  case. 

We  are  now  to  determine  whether  there  is  any  provision  or  clause 
in  the  will  under  consideration,  from  which,  when  considered  in 
the  light  of  surrounding  circumstances,  the  court  can  say  that  it 
contams  a  devise  to  the  plaintiff  of  lot  10.  Inasmuch  as  the  ques- 
tion arises  on  demurrer  to  the  complaint,  we  have  no  knowledge  of 
the  contents  of  the  will  beyond  what  is  stated  in  the  complaint.  It 
is  averred  therein  that  by  mistake  lot  9  is  the  lot  described  in  the 
will  instead  of  lot  10,  and  that  the  testator  ''made  no  other  mention 
or  description  of  lot  10,  or  of  any  lot  of  land  in  said  block  20, 
except  as  herein  stated."  Thus  it  is  substantially  alleged  that  the 
only  designation  or  description  in  the  will  of  the  lot  devised  to  the 
plaintiff  is  'Mot  9."  Hence  there  is  nothing  in  the  will  upon  which 
to  predicate  a  construction  that  lot  10  was  therein  devised  to  her. 

It  might  be  well  otherwise  had  the  testator  inserted  in  his  will 
any  other  description  or  identification  of  the  lot  which  he  intended 
to  devise  to  the  plaintiff.  For  instance,  had  he  devised  to  her  'lot 
9  in  block  20,  occupied  by  A.;"  or,  "which  I  purchased  of  R;"  or 
even  ''i/zy  lot  9  in  block  20,"  and  had  it  appeared  that  lot  10  alone 
was  occupied  by  A.,  or  that  the  testator  purchased  lot  10  alone  of 
B.,  or  that  lot  10  was  the  only  lot  owned  by  the  testator  in  block 
20,  in  either  case  extrinsic  evidence  would  be  admissible  to  shov 
the  fact;  and  if  established,  the  court  would  be  justified  m  con- 
struing the  will  as  containing  a  devise  to  the  plaintiff  of  lot  Id 
This  does  not  contravene  the  rule  which  rejects  extrinsic  evidence 
of  the  intention  of  the  testator  when  offered  to  vary  or  add  toawiU; 
for  in  either  of  the  cases  above  supposed  the  will  itself  contains  twe 
inconsistent  descriptions  of  the  lot  devised,  the  one  tme  and  ths 
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other  false;  and  the  court  would  merely  resort  to  extrinsic  evidence 
to  ascertain  which  was  the  true  description,  and  would  construe  the- 
will  accordingly.    This  is  but  an  application  of  the  familiar  maxim, 
falsa  defnoivttralio  nan  nocetf  sanctioned  by  all  of  the  authorities. 
Nearly  all  of  the  cases  cited  by  the  learned  counsel  for  the  plain  tift 
sustain  these  views. 

We  have  not  overlooked  the  averment  in  the  complaint  that  the- 
misdescription  of  tho  lot  devised  to  the  plaintiff  is  apparent  on 
tiie  fiMse  of  the  will.  No  clause  of  the  will  which  will  support 
the  averment  is  referred  to  in  the  complaint,  and  we  must  regard  it 
as  a  mere  conclusion  of  law  from  facts  not  pleaded.  It  is  a  familiar 
rule  that  such  an  averment  is  not  confessed  by  a  demurrer  to  the- 
pleading  in  which  it  is  inserted. 

III.  The  learned  counsel  for  the  defendant  claimed  in  argument^ 
that  it  appears  by  the  complaint  that  the  plaintiff  has  been  guilty 
of  laches,  and  hence  can  have  no  relief  in  a  court  of  equity.  W& 
think  that  question  is  not  in  the  case  ;  and  if  it  is,  we  think  the 
complaint  fails  to  show  any  unreasonable  delay  to  bring  this  ac- 
tion. 

Our  conclusion  upon  the  whole  case  is,  that  the  complaint  in  its 
present  form  does  not  state  a  cause  of  action,  and  that  the  demurrer 
thereto  should  have  been  sustained. 

By  the  Cofrt.  Order  reversed,  and  cause  remanded  for  further 
proceedings  according  to  law. 

Btak,  C.  J.,  took  no  part. 

Ordei*  reversed  and  cause  remanded. 


OoRBETT  V.  Clark. 

(45  wis.  408  ) 
NeffoUabU  ifuhmmerUs  — what  eanttUutes  bUl  of  exehanffs, 

• 

A.  and  B.,  ealtivating  on  Bhares  the  farm  of  C.  and  D.,  partners,  gave  E.»  a 
ereditor  of  A.  and  B ,  an  order  to  C.  &  D.  to  paj  a  snm  of  monej  to  E.  and 
"take  the  same  ont  of  oar  share  of  the  grain,"  referring  to  grain  raised  by 
A.  and  B.  on  the  farm  in  question.  C.  &  D.  wrote  '*  order  accepted  "  on  the 
hack  of  the  instrument,  and  signed  their  firm  name.  HM,  that  the  ordei 
was  a  valid  hill  of  exchange :  not  payable  out  of  a  particular  fund,  nor  oon- 
ttloiial ;  and  that  C.  &  D.  could  not  defend  on  the  ground,  that  before 
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acceptance  thej  had  made  advanoea  to  A.  and  B.  on  the  faith  of  their  share 
of  the  grain,  to  an  amount  larger  than  its  Talae,  aa  waa  Imown  to  B.  at  the 
time  of  acceptance.* 

ACTION  on  an  accepted  order.    The  opinion  states  the  fadb 
The  plaintiff  had  judgment  below. 

Shepard  <§  Shepard,  for  appellants.  The  instrument  in  question 
was  not  negotiable  :  (I)  Because  it  did  not  run  to  the  order  of  any 
one,  or  to  bearer.  Oerard  v.  La  CosUy  1  Dal.  .194;  1  Am.  L.  G. 
(3d  ed.),  321-2  ;  Carrtith  v.  Walker^  8  Wis.  252.  (2)  Because  it 
was  a  request  to  pay,  not  absolutely  and  in  any  eventy  but  out  of  a 
particular  fund  designated.  Munger  v.  Shannon^  61  N.  T.  251  ; 
Cook  V.  SatterUe,  6  Cow.  108 ;  1  Am.  L.  C.  317-18.  Non  negoti- 
able instruments  are  subject  to  the  defense  that  there  was  nothing 
due  the  payee  at  the  time  when  notice  of  the  transfer  came  to  the 
maker.  1  Pars,  on  Notes  &  Bills,  14,  15  ;  2  id.  44-47.  The  ac- 
ceptance was  in  law  conditional,  the  order  itself  being  so.  1  Pars, 
on  Notes  &  Bills,  304  ;  Atkinson  v.  Manks,  1  Cow.  691. 

Oeo.  P,  Khoioles,  for  respondent. 

Orton^  J.  This  action  is  brought  by  the  payee,  the  respondent, 
Ugainst  the  drawees,  the  appellants,  upon  the  following  instrument: 

"Greenbush,  Wis.,  Sept.  20, 1875. 

Mr.  I.  B.  Clark  &  Co.:  Please  pay  C.  A.  Corbett  one  hundred 
and  eighty-three  dollars  and  90-100,  and  take  the  same  out  of  oar 
share  of  the  grain." 

On  the  same  day,  the  drawees  wrote  upon  the  back  of  this  order 
the  words,  "Order  accepted,"  and  signed  the  same,  by  their  firm 
name  of  "  Clark  £  Thorp,^* 

This  acceptance  in  itself  is  unqualified  and  absolnte,  bnt  of 
course  it  must  be  held  to  be  subject  to  any  qualifications  or  oondi- 
tions,  if  any,  which  appear  upon  the  face  of  the  order ;  and  it  ii 
contended  by  the  learned  counsel  of  the  appellants,  that  the  words, 
''and  take  the  same  out  of  our  share  of  the  grain,"  qualify  the  ac- 
ceptance and  make  the  order  payable  out  of  a  distinct  and  specified 
fund,  and  conditional  upon  the  sufficiency  of  such  fund.  Thcuio 
words,    without  explanation,   are   meaningless;    but  to  giTe  the 
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sppellauts  the  fnll  benefit  of  their  explanation  by  the  facts  set  up 
in  their  answer  and. found  by  the  Circuit  Court,  it  may  be  said 
that  the  appellants  had  rented  to  the  drawers  of  said  order  two 
farms,  and,  by  the  terms  of  the  lease,  each  party  was  to  have  one* 
half  of  the  produce  raised  upon  said  farms  for  the  years  1875  and 
1876,  and  the  appellants  were  to  have  a  lien  upon  the  share  of  the 
lessees  for  any  advances  made  or  credits  allowed  by  the  appellants 
to  them,  or  debts  incurred  to  the  appellants  by  them,  in  and  by 
the  working  of  the  farms,  and  for  seed  and  certain  fall  plowing. 
The  drawers  of  the  order  had  gone  into  possession  of  the  farms ; 
and  when  the  order  was  drawn,  the  produce  of  the  same  was  either 
harvested  or  growing,  and  they  had  no  other  means  to  pay  their 
debts  except  their  share  of  the  same,  besides  which  they  were  insol- 
vent. The  appellants,  at  the  date  of  the  order,  had  claims  against 
the  drawers'  share  of  the  produce,  according  to  the  terms  of  the 
lease,  of  an  uncertain  amount,  but  probably  considerably  less  than 
said  share,  and  had  also  become  the  holders  of  a  certain  chattel 
mortgage  upon  the  half  share  of  the  half  share  of  the  said  drawers, 
belonging  to  one  of  said  drawers  to  secure  his  individual  note  for 
$323,  besides  interest,  to  become  due  December  28,  1875  ;  which 
mortgage  also  covered  some  other  property. 

It  is'  claimed  by  the  appellants  that  their  advances  under  said 
lease,  together  with  the  said  note  and  mortgage,  more  than  covered 
the  entire  amount  of  said  half  share  of  the  produce  raised  upon 
said  farms  for  the  year  1875,  and  that  the  respondent,  the  payee  of 
said  order,  had  knowledge  of  these  facts,  and  that  the  words  in  thd 
order,  "  take  the  same  out  of  our  share  of  the  grain,"  mean  said 
share  already  anticipated  and  absorbed  by  these  other  claims. 

This  bill  is  not  drawn  with  words  of  negotiability,  but  '*  it  is  not 
essential  to  the  validity  of  a  bill  of  exchange  that  it  should  be  made 
payable  to  order,  or  bearer,  or  have  the  words,  *  value  received.'  " 
Mehlherg  v.  Tisher,  24  Wis.  607.  This  order,  then,  has  all  the 
essential  elements  of  a  bill  of  exchange,  unless  the  above  words 
make  it  payable  out  of  a  particular  fund  and  conditionally,  and 
qnalify  the  acceptance. 

We  do  not  think  they  can  have  this  effect,  even  with  the  expla* 
nation  given  in  the  answer  and  finding.  This  question  must  be  de- 
termined by  the  rule,  that  if  these  or  similar  words  are  used 
*'  merely  to  designate  the  fund  out  of  which  the  acceptor  may  re- 
imburse himself,*'  or  ''  as  mere  reference  in  the  draft  to  the  fund 
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to  call  the  attention  of  the  dravree  to  his  means  of  reimburseinent^'* 
then  the  order  and  acceptance  are  absolute  and  unconditional ;  but 
if  they  ai*e  used  to  limit  the  payment,  or  make  the  order  payable 
only  out  of  a  particular  fund,  or  conditionally,  or  upon  a  contin- 
{[Gncy,  then  the  order  is  not  a  bill  of  exchange,  and  the  acceptance 
alone  is  not  a  sufficient  cause  of  action,  even  between  the  original 
parties.     Story's  Bills  of  Ex.,  §  40^ 

Perhaps  a  better  test  as  to  whether  an  order  with  such  or  similar 
words  is  a  bill  of  exchange  is  found  under  the  above  reference. 
*'  The  general  rule  is,  that  a  bill  of  exchange  always  implies  a  per- 
gonal general  credit,  not  limited  or  applicable  to  particular  circnm- 
ftances  and  events  which  cannot  be  knowji  to  the  holder  of  the  bill 
in  the  general  course  of  its  negotiation."  The  vague  and  by  them- 
selves  meaningless  words  here  used,  as  we  shall  see,  cannot  affect 
the  original  payee  after  an  unqualified  acceptance  ;  much  leu 
would  tliey  affect  subsequent  holders  of  the  bill  chargeable  onUf 
with  notice  of  the  words  themselves. 

By  the  above  test  there  would  seem  to  be  no  question  that  this  order 
is  to  be  treated  as  an  unconditional  and  absolute  bill  of  exchange. 

Where  the  words  in  the  body  of  the  order  are  obscure,  ambiguous 
or  uncertain,  and  it  may  be  doubtful  whether  they  should  be  con- 
strued to  make  the  pay  conditional,  contingent  or  limited  by  a 
particular  fund,  or  as  a  mere  direction  as  to  the  fund  out  of  which 
the  drawee  may  be  reimbursed,  there  it  would  seem  to  be  the  duty 
of  the  drawee,  in  his  acceptance,  to  clearly  express  such  a  condition 
or  qualification.  Sproatx,  MaUhews,  1  T.  R.  182;  Story's  Bills  of 
Ex.,  §240.  But  by  the  authorities,  which  are  from  cases  neariy 
parallel,  there  can  be  no  doubt  that  this  instrument  should  be  classed 
as  a  bill  of  exchange.'  In  Redman  v.  Adams^  51  Me.  433,  the  wordi 
of  the  clause  were,  ''  and  charge  the  same  against  whatever  amount 
may  be  due  from  my  share  of  fish  caught  on  board  schooner  *  Morn- 
ing Star,'  for  the  following  year,  I860."  The  acceptance  was  gen- 
eral; and  the  court  held  that  *'  this  was  a  mere  reference  to  the  fund 
in  the  draft,  to  call  the  attention  of  the  drawee  to  his  means  of  re- 
imbursementy"  and  that  the  ^'  payment  of  the  order  was  not  made 
to  depend  upon  his  having  any  share  of  the  fish,  nor  was  the  call 
limited  to  the  proceeds  thereof."  Macleed  v.  Snee^  2  Stra.  762,  th« 
order  was,  *^  Pay  £9  19s  as  my  quarterly  half  pay  to  be  due  from 
24th  of  June  to  27th  of  September  next  by  advance ; "  and  the 
oourt  say:     ''The  mention  of  the  half  pay  is  only  by  way  of  direo* 
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tion  how  he  shall  reimburse  himself,  but  money  is  still  to  be  ad- 
yanoed  ou  the  credit  of  the  person ; "  and  the  court  distinguishes 
such  a  case  from  Josseiyn  v.  Lacier^  10  Mod.  294,  and  Jenney  t* 
HerU^  1  Str.  501,  where  the  orders  were  drawn  upon  particulai' and 
uncertain  funds,  and  no  personal  credit  is  given  to  the  drawer.  In, 
Hau990ullier  y.  Hartsinck,  7  T.  R  733/  the  words  in  the  note  were, 
''being  a  portion  of  value  as  under,  deposited  in  security  for  the 
payment  hereof/'  and  the  collateral  was  appended  to  the  note;  and 
it  was  held  tlio  note  was]payable  at  all  events,  and  that  the  payment 
when  made,  was  to  be  carried  to  a  particular  account 

Where  the  clause  merely  indicates  the  account  to  which  the 
transaction  is  to  be  cariicd,  or  the  fund  from  which  the  drawee  is 
to  reimburse  himself,  and  the  acceptance  is  general,  it  does  not 
affect  the  validity  of  the  order  as  a  bill  of  exchange.  Kelley  v.  Mayor y 
etc,  of  Brooklyn,  4  Hill,  263;  JStarZy  v.  McCart,  2  Dana,  414.  In 
Spurgin  v.  McPlieeie^'s,  42  Ind.  527,  the  order  was:  "  Pay  to  Jesse 
^[cPheeters  or  order  the  sum  of  one  hundred  and  nineteen  dollars, 
0)i  said  biU  of  1  3-4  in  lumber ,  and  oblige,"  etc.  The  answer  set  up 
that  the  order  was  given  for  past  indebtedness;  that  the  drawers 
were  insolvent;  that  the  drawee  had  a  contract  with  the  drawers  for 
the  delivery  of  1  1-2  inch  lumber  on  the  cars,  and  to  be  paid  for 
when  80,000  feet  of  such  lumber  was  so  delivered,  and  not  till  then; 
the  said  lumber  had  not  been  so  delivered;  that  the  order  was. 
drawn  and  accepted  with  rofei'ence  to  said  contract;  and  that  all  the 
facts  were  within  the  knowledge  of  the  payee  at  the  time  of  the 
acceptance,  and  itwasunderatoodatthe  time  that  the  order  was  not 
to  be  paid  until  the  performance  of  said  contract.  The  acceptance 
was  simply,  ''I  accept."  The  action  was  by  the  payee  against  the 
acceptor*  On  demurrer  to  the  answer,  it  was  held  that  the  accept- 
ance being  general,  it  could  not  be  contradicted  or  explained  by  a 
contemporaneous  verbal  agreement;  that  the  consideration  of  the 
bill  could  not  be  inquired  into  as  between  the  acceptor  and  the 
payee;  and  that  showing  that  it  was  given  for  an  antecedent  debt,. 
or  as  an  accommodation,  was  no  defense.  In  Sylvesle?'  v.  Staples^ 
44  Me.  496,  the  order  was, ''  Pay  Ansel  T.  Sylvester  fifty-five  dollars 
far  work  dotie  on  Ings,*  etc.  The  acceptance  was,  "  I  accept  the 
written  order,  to  pay  wien  dtie"  On  the  trial  of  the  action,  by  th^ 
payee  against  the  acceptor,  the  defendant  offered  to  show  by  parol 
evidence  that  the  words  "  to  pay  when  due "  were  understoo4 
by  the  parties  and  agreed  to  mean,  when  the  acceptor  should  hayi^ 
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iaiids  in  his  hands  belonging  to  tho  drnwcr,  ^'  for  work  done  on 
logs,"  and  that  at  tho  time  of  tho  acceptanco  there  was  nothing  ao 
due,  and  had  not  since  been  dne ;  and  the  offer  was  refused,  and 
the  evidence  rejected,  on  the  ground  that  the  acceptance  was  gen* 
eral,  and  the  words  could  have  no  other  construction  than  to  mean 
to  pay  when  Aie  order  was  duo,  or  at  tho  maturity  of  the  order,  and 
that  parol  evidence  was  not  admissible  to  contradict  or  explain 
either  the  order  or  acceptance.  The  objection  was  made  that  the 
order  had  no  words  of  negotiability,  as  in  this  case,  and  was  there- 
fore no  bill  of  exchange,  and  that  it  was  open  to  explanation  and 
defenses  of  this  character.  It  was  held  that  the  order  was  a  bill  of 
exchange,  and  that  the  exclusion  of  the  evidence  offered  to  show 
any  contemporaneous  agreement  between  the  parties  contradicting 
or  varying  the  terms  of  the  order  or  the  acceptance  was  correct, 
and  that  the  words  of  the  acceptance  must  be  taken  most  strongly 
against  the  acceptor. 

In  addition  to  the  elementary  principles  and  first  impressions 
based  upon  the  reason  supporting  such  principles  in  application  to 
this  peculiar  form  of  order,  I  have  referred  to  the  foregoing  cases, 
which  appear  to  be  very  much  in  point,  and  given  to  them  consid- 
erable space,  because  these  peculiar  clauses  in  orders  and  accept- 
ances, though  various  in  language,  are  often  closely  similar  in 
significance,  and  make  very  close  cases,  and  present  great  diffi- 
culty in  determining,  in  any  given  case,  whether  the  order  is  a  bill 
of  exchange  and  its  acceptance  absolute  or  conditional. 

The  learned  counsel  of  the  appellants  have  cited  several  cases 
which  they  most  ingeniously  claim  to  be  applicable  to  this  case,  and 
to  show  by  antliority  that  this  acceptance  is  payable  out  of  a  par- 
ticular fund,  and  conditional,  and  therefore  no  bill  of  exchange. 

In  Gerard  v.  La  Coste,  1  Dall.  194 ;  1  Am.  Dec.  236,  it  is  held 
that  the  order  in  that  case,  not  having  words  of  negotiability,  was 
not  assignable  so  as  to  allow  the  holder  to  sue  upon  it ;  but  it  is 
also  held  that  it  was  a  bill  of  exchange,  and  when  accepted,  bound 
all  parties  to  it  absolutely.  In  Cook  v.  SaierUey  6  Cow.  108,  the 
order  was  upon  the  drawee  to  pay  and  take  up  the  note  of  the  drawer 
in  the  possession  of  the  payee ;  and  it  was  ]^q\A  that  it  was  not  a  bill 
of  exchange,  but  a  mere  engagement,  and  in  declaring  upon  it  the 
payee  must  show  performance.  In  Atkinson  v.  Manks,  1  Cow.  691, 
the  order  was  drawn  for  the  delivery  of  goods  in  the  hands  of  the 
drawee,  and  of  course  was  no  bill  of  exchange. 
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The  order  in  Jaekman  v.  Bowker,  4  Mete.  235,  was  apon  the  drawee 
to  pay  an  uncertain  amount;  to  be  ascertained  upon  a  final  settle- 
ment with  the  payee,  and  out  of  an  uncertain  fund  in  the  hands  of 
the  drawee,  and  therefore  no  bill  of  exchange. 

The  case. of  Muiiger  y.  Shannon^  61  N.  Y.  251,  claimed  to  be 
especially  in  point,  is  essentially  different  from  this  case.  The  fund 
was  in  the  hands  and  under  the  joint  control  of  the  drawer  and 
drawee  as  copartners,  and  the  order  was  drawn  upon  the  drawer's 
share  of  the  profits  of  the  partnership  business,  which  could  not  be 
ascertained  without  accounting  and  settlement. 

But  whether  this  order  was  strictly  a  bill  of  exchange  or  not,  this 
defense  is  not  available  against  an  absolute  and  general  acceptance. 

In  Maher  v.  Massias,  2  Wm.  Bl.  1072,  the  order  was  for  money, 
the  product  of  the  drawers' goods  in  the  hands  of  the  drawee,  after 
discharging  present  acceptances,  and  the  acceptance  was  general ; 
and  it  was  held  that  the  acceptor  could  not  defend  on  the  ground 
of  balances  due  him  from  the  drawers,  when  his  acceptance  was 
general  and  unconditional ;  and  the  court  said :  ' '  But  having 
accepted  it  generally  in  the  terms  of  the  draft,  that  is,  subject  to 
prior  acceptances,  he  shall  not  shelter  himself  by  this  concealed 
balance  due  to  himself  in  the  course  of  a  running  account''  The 
same  equitable  principle  is  recognized  and  enforced  in  the  case  of 
Weston  V.  Barker^  12  Johns.  276  ;  7  Am.  Dec.  319,  where  the  de- 
fendant was  assignee  of  certain  funds  in  trust  for  the  payment  of 
specified  indebtedness  of  the  assignor,  and  to  hold  the  balance  sub* 
jeci  to  hie  order,  which  order  was  given  to  the  plaintiff.  It  was  held 
that  the  acceptor  of  such  a  trust,  and  by  it  the  acceptor  of  the 
order,  could  not  set  off  against  such  order  demands  against  the 
assignor  arising  from  other  transactions  in  which  the  plaintiff  had 
no  concern.  In  Eeinhle  v.  LuU,  3  McLean,  272,  where  the  order 
was  for  a  certain  sum  of  money,  **  if  in  funds,"  and  there  was  a 
general  acceptance,  it  was  held  that  after  such  a  general  accept- 
ance the  acceptor  could  not  allege  a  want  of  consideration,  and 
that  the  acceptance  was  an  undertaking  to  pay  the  amount  of  the 
order  to  the  plaintiff.  To  the  same  effect  is  the  case  of  McMenomy 
V.  Ferrers,  3  Johns.  71. 

The  defense  in  effect  is,  that  the  appellants,  when  the  order  wao 

given,  had  already  anticipated  and  absorbed  the  entire  share  of  the 

grain  belonging  to  the  drawers,  by  claims  and  demands  against 

ihem,  and  that  therefore  there  was  no  consideration  to  the  order ;, 
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and  it  places  the  appellants^  the  drawees  and  acceptors  of  the  biU, 
in  the  attitude  of  knowing,  when  they  accepted  it,  that  thej  had  no 
f and  out  of  which  it  could  be  paid.  This  attitude  most  clearly 
shows  that  they  accepted  the  bill  upon  the  personal  credit  of  the 
drawers  alone,  and  not  upon  the  credit  of  any  fund,  and  as  an  ac- 
commodation to  the  drawers. 

''  It  was  no  defense  or  bar,  that  the  bill  was  known  to  the  holder 
to  be  an  accommodation  bill  as  between  the  other  parties,  if  he 
took  it  for  value  before  due.''    Story's  Bills  of  Ex.,  §  101. 

By  a  proper  construction  of  these  words  in  the  bill,  and  by  the 
authorities,  we  are  clearly  of  the  opinion  that  this  order  is  a  Tsbd 
bill  of  exchange,  and  is  not  payable  out  of  a  particular  fund  or  con- 
ditionally, but  absolutely,  and  that  the  words  are  used  merely  in 
reference  to  the  means  by  which  the  appellants,  the  acceptors,  might 
reimburse  themselves  for  its  payment,  and  that  the  defenses  set  up 
were  unavailable. 

Bt  thb  Court.  The  judgment  of  the  Circuit  Courtis  affirmed, 
with  costs. 


nr  Tm 
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Turk  v.  Funk. 

<nMo.l8.) 

A  pwdiaaer  of  land  on  the  lame  daj  gave  a  purehafle-monej  mortga^  to  tlM 
irmdor,  and  a  mortgage  to  another,  before  the  delivery  of  the  deed,  for 
voney  to  make  a  cash  payment  on  the  purchase.  Both  mortgages  were  re* 
eoffded  on  the  same  day,  the  latter  first.    IIM,  that  the  former  had  priority. 

SUIT  to  foreclosure  a  real  mortgage.    The  opinion   states  the 
facts. 

Henry  Flanagan  and  Henry  Brumhaehy  for  appellant. 
Harding  ^  Bulery  for  respondents. 

NxFTONy  J.  The  only  qncstion  in  this  ease  is  that  of  priority 
between  two  mortgages  recorded  on  the  same  day,  one  executed  by 
the  vendee  of  a  tract  of  land  to  the  vendor  to  secure  the  payment 
of  part  of  the  purchase-money,  and  the  other  made  by  the  vendee 
to  the  person  from  whom  he  borrowed  that  part  of  the  purchase- 
money  required  to  be  paid  on  the  consummation  of  the  trade. 

The  undisputed  facts  in  this  case  arc  very  simple.  Turk,  the 
plaintiff,  agreed  to  sell  Funk,  one  of  the  defendants,  two  pieces  of 
kndtoneof  100  acres  for  $1,200,  and  the  other  of  20  acres  for 
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$1,000.  $500  were  to  be  paid  by  Funk  on  the  fint  tract,  and  two 
notes  given  for  $350  each,  payable  in  one  and  two  years.  On  the 
other  no  money  was  to  be  pai:.  down,  bnt  two  notes  were  to  be 
given  for  $500  each,  payable  in  one  and  two  years.  The  deeds  were 
not  to  be  delivered  to  Funk  until  the  payment  of  the  $500  and  the 
execution  of  two  mortgages  to  Turk,  including  each  tract,  to  se* 
cure  the  payment  of  the  $1,700  duo  on  the  contract  The  nego- 
tiation was  conducted  by  Starr,  an  agent  of  Turk,  with  ?ink,  some 
weeks  before  it  was  concluded  by  an  interchange  of  deeds,  and 
according  to  the  testimony  of  Funk,  the  particulars  of  the  trade 
were  communicated  by  Funk,  the  vendee,  to  Meyers,  the  defendant, 
from  whom  Funk  expected  to  get  the  $500  in  order  to  secure  the 
land.  Tliis  statementof  Funk  is,  however,  contradicted  by  Meyers, 
and  wc  will  assume  it  to  be  false,  although  its  probability  is  quite 
obvious.  It  is  certain  that  on  the  2d  day  of  July,  Funk  and  Starr 
went  to  the  banking  house  of  Meyers  to  complete  the  trade ;  that 
the  $500  was  borrowed  of  Meyers  by  Funk,  and  handed  over  to 
Starr  along  with  the  two  mortgages  to  secure  the  purchase-money 
unpaid,  and  at  the  same  time  Starr  handed  over  the  deeds  of  Turk* 
Which  was  done  first,  the  two  w^itnesses,  wno  state  the  occurrence, 
do  not  profess  to  recollect  exactly,  but  it  was  all  done,  as  they  saj, 
about  the  same  time.  Both  the  witnesses  agree,  however,  that 
when  this  was  done,  both  Starr  and  Funk  went  directly  to  the 
recorder's  ofiBce  and  filed  their  deeds  about  11  o'clock  a.m.  of  that 
day.  Meyers'  mortgage  for  the  $500  he  lent  to  Funk  waa 
then  on  record.  The  following  is  a  copy  of  Meyers'  testimony  en 
this  point,  taken  from  the  record,  and  is  all  that  is  preserved  ja 
the  record  :  ''I  did  not  agree  with  Turk  to  take  a  second  mort- 
gage ;  I  knew  nothing  about  a  mortgage  to  Turk  or  unpaid 
purchase-money  of  the  land.  I  paid  out  the  money,  got  my  mort- 
gage and  immediately  had  it  recorded ;  saw  the  deed  delivered 
after  I  got  my  mortgage." 

The  law  applicable  to  the  facts  of  this  case,  so  far  as  they  can  be 
gathered  from  the  record,  seems  very  plain.  According  to  the 
statement  of  Meyers  himself,  his  mortgage  was  procured  from  'fnht 
before  the  title  from  Turk  to  him  had  passed.  Indeed,  unless  both 
Funk  and  Starr  testified  falsely,  the  mortgage  to  Meyers  must  have 
been  made  and  delivered  first,  as  they  both  state  that  as  soon  us 
the  $500  was  paid  and  the  deeds  exchanged,  they  both  went  straiglit 
to  the  recorder's  office,  and   there  is  no  dispute  that  M^^yers' 
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mortgage  was  then  recorded.  It  is  unnecessary  to  add  that  upon 
these  facts  Meyers'  mortgage  could  convey  only  Funk's  then  inter- 
est, which  was  a  right  to  a  deed  when  the  purchase-money  was 
secured.  In  other  words,  it  was  subject  to  the  mortgage  of  Turk. 
'  We  have  been  unable  to  find  any  evidence  whatever  of  any  fraud 
practiced  by  Starr,  the  vendor's  agent,  by  which  Meyers  could  be 
nUisled.  Meyers  merely  states,  in  genend  terms,  that  he  knew  of 
no  unpaid  purchase-money  or  mortgages  to  Turk.  He  does  not 
say  that  Starr  informed  him  that  there  were  none,  or  that  Starr 
did  any  thing  or  said  any  thing  calculated  to  lead  him  to  such  a 
conclusion.  He  does  not  say  that  he  inquired  of  any  one,  Starr  or 
any  one  else,  on  the  subject,  much  less  does  he  say  that  Starr  misled 
him.  He  evidently  never  saw  the  deed  from  Turk  to  Funk  (indeed 
it  is  not  in  the  i*ecord)  until  after  Funk's  mortgage  to  him  was 
executed  and  recorded,  for  it  was  never  delivered  to  Funk  until 
after  Meyers  got  his  mortgage,  nor  does  he  in  his  evidence  so  state 
or  even  insinuafce.  He  merely  makes  a  general  denial  of  knowledge 
oonceming  unpaid  purchase-money  and  mortgages.  It  was  his 
business  to  have  informed  himself  about  this  — it  was  certainly  not 
Turk's  duty  to  tell  him.  Turk,  or  his  agent,  Starr,  had  a  right  to 
suppose  that  Meyers  was  competent  to  attend  to  his  own  interest 
and  lend  his  money  on  such  terms  as  suited  hinu 

The  judgment  of  the  common  pleas  court  is  reversed  and  the 
cause  remanded,  with  directions  that  the  common  pleas  court  enter 
a  decree  in  conformity  to  this  opinion,  giving  the  vendor's  mort« 
gage  priority.    The  other  judges  concur,  except  Judge  Nortoh. 

Reversed. 


Babkbtt  v.  Atlantic  and   Pacific  Bailkoad  Go. 

(66  Mo.  58.) 

ChnetiiuUoncU  late — doubU  damages  ftfr  killing  $toek, 

A  stetate  allowing  double  damages  to  the  owner  of  stock  killed  on  a  railroad 
tliioagh  the  neglect  of  the  eompany  to  maintain  the  required  fences,  is 
penal  in  its  natare,and  oonetitationaL 

ACTION  for  double  damages  for  killing  of  stock.    The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 
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C.  M.  NapUm,  for  appellant. 
Heard  d  Jackson,  for  respondent. 

HouGH^  J.  This  was  an  action  under  the  43d  section  of  the 
railroad  act  for  double  damages  for  stock  killed  in  consequence  of 
the  failure  of  the  railroad  company  to  erect  and  maintain  fences  at 
provided  by  law.  The  plaintiff  had  judgment  and  the  defendant 
has  appealed. 

The  defendant  contends  that  so  much  of  the  43d  section  as  enti- 
tles the  plaintiff  to  double  damages  is  unconstitutional^  whether 
the  statute  be  Considered  as  compensatory  or  penal  in  its  nature. 
If  it  be  regarded  as  compensatory  only^  it  is  argued  that  it  is  on- 
constitutional,  in  that  it  gives  the  party  injured  twice  the  amoant 
of  all  damages  sustained  by  him.  and  thus  transfers  the  property  of 
one  man  to  another  as  a  gratuity;  and  not  in  the  redress  of  any  in- 
jury. Ifitbepenal.it  is  claimed  that  it  is  unconstitutional,  in 
that^the  penalty  is  given  to  the  person  injured,  and  not  to  the  school 
fund. 

It  is  manifest  that  if  this  statute  can  be  maintained  at  all.  it 
must  be  maintained  apon  the  ground  that  it  is  a  penal  statate* 
Parties  civilly  injured  are  by  way  of  recompense  entitled  only  to. 
full  and  adequate  compensation  for  all  the  damages  sustained  by 
them,  and  an  act  of  the  legislature  which  should  provide  that  in  aU 
civil  actions  the  plaintiff  should  recover  twice  the  amount  of  the 
damages  actually  sustained  by  him.  would  undoubtedly  be  declared 
to  be  unconstitutional  and  void. 

The  statute  under  consideration  is  unquestionably  a  penal  stat- 
ute. It  was  so  regarded  by  this  court  in  the  case  of  Chrman  v.  PaciJU 
R.  iZ..  26  Mo.  450.  when  single  damages  only  were  recoverable  an- 
der  its  provisions.  In  Trice  v.  Hann.  it  St  Jo.  JL  R.,  49  Mo.  440; 
it  was  said  ''while  the  protection  of  property  of  adjacent  proprie- 
tors is  an  incidental  object  to  the  statute,  its  main  and  leading  one 
is  the  protection  of  the  travelling  public  To  insure  such  protee- 
tion  railroads  are  imperatively  required  to  fence  their  tracks,  and 
the  penal  liability  deemed  necessary  to  enforce  this  requirement  ii 
a  matter  of  legislative  discretion/'  A  critical  examination  of  tiia 
case  of  Hudson  v.  St.  Louis,  Kansas  City  A  Northsm  Ry.,  53  M<k 
536.  will  show  that  the  sum  to  be  recovered  under  this  section  was 
there  regarded  as  a  penalty.     The  same  may  be  said  of  the  casesof 
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Seaion  v.  Chicago^  Rock  Island  £  Pacific  S.  Ji,  Co.,  55  Mo.  416, 
and  Parish  v.  Missaurij  Eafisas  A  Texas  Ry.,  63  id.  286.  In  the 
laBt  two  oases  it  is  true  it  was  said  that  the  statute  was  both  penal 
and  compensatory  ;  but  it  is  evident  that  the  word  compensatory 
was  only  used  to  convey  the  idea  that  the  party  aggrieved  was  the 
person  anthorized  to  sue  for  and  recover  the  penalty,  and  thus  re- 
ceiTe  compensation  for  his  loss.  The  act  in  question  was  chiefly 
intended  for  the  protection  of  persons  who  are  transported  in  rail- 
way carriages,  and  similar  enactments  have  repeatedly  been  held 
to  be  a  proper  exercise  of  the  police  power  of  the  State.  Cooley's 
Con.  Lim.  578,  and  authorities  cited.  Being  a  penal  statute,  in 
the  absence  of  any  constitutional  restriction,  the  legislature  may 
lawfully  make  such  disposition  of  the  penalty  imposed  by  it,  as 
will,  in  its  discretion,  best  subserve  the  purpose  of  the  enactment. 
Instead  of  giving  the  whole  of  the  penalty  to  the  State,  or  the 
county,  or  of  dividing  the  penalty  and  providing  for  a  qui  iam  ac- 
tion, the  whole  of  the  penalty  is  given  to  the  party  aggrieved,  and 
the  method  adopted  is  doubtless  a  most  efficient  one  for  enforcing 
the  statute. 

It  IS  said,  however,  that  the  5th  section  of  article  9,  of  the  Con- 
stitation  of  1865, and  the  8th  section  of  the  11th  article  of  the  Con- 
stitation  of  1875,  prohibit  the  appropriation  of  this  penalty  to  pri- 
vate uses,  by  requiring  that  all  penalties  shall  go  to  the  school  fund. 

[Omitting  the  discussion  of  this  point.] 

The  case  of  Atchison  £  Nebraska  R.  R.  y,  Baty,  6  Neb.  37  ;  s. 
G.,  29  Am.  Rep.  356,  we  do  not  conceive  to  be  in  point  The  stat- 
ute passed  upon  in  that  case  is  not  like  ours,  but  gave  the  owner  of 
live  stock  killed  on  the  railroad  track  double  its  value,  unless  the 
value  was  paid  within  thirty  days  after  demand  made  on  the  com- 
pany therefor.  There  the  double  damages  were  given,  not  for  the 
violation  of  any  criminal  or  penal  statute  passed  by  the  legisla- 
ture in  the  exercise  of  its  police  power,  but  as  a  penalty  imposed 
upon  the  defendant  in  its  character  as  a  private  person  for  delay  in 
making  payment  after  demand  made,  and  the  law  was,  therefore, 
declared  to  be  partial  and  void.  It  was  also  said  to  be  in  conflict 
with  a  constitutional  provision  in  relation  to  fines  and  penalties. 

The  judgment  in  this  case  must  be  reversed,  however,  for  an« 
other  reason. 

[Omitting  this,  a  technical  point] 

Judgment  reversed. 
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Hatthkws  V.  Cttt  op  Alexandria. 

(66  Mo.  lis.) 

Municipal  eorportUiofi  —  cannot  deUgaU  U$  legiaiaiiM 

K  city  authorised  by  its  charter  to  erect,  repair  and  regalate  pnblle 
and  to  fix  the  rate  of  wharfage  thereat,  cannot  leaoe  its  wharf,  or  lam  oal 
its  reyenues,  or  empower  any  one  else  to  fix  the  rates  of  wharfiiga.* 


The 


ACTION  upon  city  bonds.     The  opinion  ttotet  the 
plaintiff  had  judgment. 

/•  O,  Blair  J  for  plaintiff  in  error. 
James  Hofferman,  for  defendant  in  error. 

HouoHy  J.  This  was  a  suit  upon  one  hundred  and  ten  bonds 
of  the  city  of  Alexandria,  twenty  of  which  are  dated  October  8Ui, 
1859;  thirty  are  dated  December  8d,  1859,  and  sixty  are  dated 
July  7th,  1860,  each  for  tlOO,  payable  ten  years  after  date,  with 
ten  per  cent  interest,  to  A.  Maxwell,  or  his  assigns.  The  petition 
alleges  the  written  assignment  thereof  by  Maxwell  to  William 
Matthews,  the  plaintiff,  on  the  26th  day  of  Angnst,  187S.  The 
bonds  are  not  payable  out  of  any  particular  fund,  bnt  are  the 
absolute  obligations  of  the  city  to  pay  the  sums  specified.  The  city 
in  its  answer  admitted  the  yididity,  due  execution  and  deliyery  of 
the  bonds,  and  stated  that  they  were  executed  by  the  city  for  a 
debt  due  Maxwell  for  the  construction  of  the  public  wharf  of  the 
city.  The  answer  further  averred  that  the  city,  under  its  charter, 
had  the  power  to  erect,  repair  and  regulate  public  wharree  and 
docks,  and  fix  the  rates  of  wharfage  thereat,  and  issue  the  bonds  of 
the  city  theroon,  and  to  appropriate  and  apply  the  wharfage  and 
dockage  arising  therefrom  in  payment  of  such  bonds.  The  answer, 
also,  sets  out  a  certain  contract  made  on  the  5th  day  of  Kovember, 
1867,  between  said  Maxwell  and  the  city,  in  words  and  fignres,  as 
follows : 

**  This  agreement,  made  and  entered  into  by  and  between  the 
city  of  Alexandria,  Clark  county,  Missouri,  of  the  first  part,  and 

<Bee  to  same  efTeot,  Birdsall  v.  CUwk  (73  N.  Y.  78). »  Am.  Bep.10S,  and  docs,  M. 
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Andrew  Maxwell,  of  the  second  pare,  witnesseth,  that  whereas,  the 
said  city  of  Alexandria  is  indebted  to  the  said  Andrew  Maxwell  in 
the  snm  of  $11,000,  besides  accrued  interest,  being  an  indebtednesiB 
created  by  the  construction  of  the  wharf  or  levee,  along  the  Mississippi 
riyer,  in  front  of  said  city,  and  which  indebtedness  is  evidenced  by 
certain  bonds,  each  for  the  sum  of  $100,  issued  by  the  mayor  and 
register  of  said  city,  all  dated  July  7th,  1860,  December  3d,  1859, 
and  October  8th,  1859,  payable  unto  the  said  A.  Maxwell,  or  assigns, 
and  each  due  ten  years  after  date,  as  by  the  interest  coupons  there- 
unto attached  ;  Now,  for  value  received,  and  for  the  purpose  of 
paying  and  discharging  said  indebtedness,  it  is  hereby  agreed  by 
and  between  said  parties,  as  follows  :  The  said  city  hereby  leases 
to  said  Maxwell  the  said  wharf  in  front  of  said  city,  for  a  period  of 
twenty  years  from  this  date,  and  the  said  city  also  authorizes  the 
said  Maxwell  to  collect  for  his  own  use  and  benefit  from  all  vessels 
and  persons,  except  the  ferry,  all  charges  by  way  of  wharfage  or 
otherwise  accruing  during  the  said  period  of  twenty  years,  and  also 
all  wharfage  duo  and  unpaid  up  to  date  of  this  contract ;  and  the 
said  city  of  Alexandria  also  agrees  to  protect  and  defend  the  said 
Maxwell  in  the  use  and  enjoyment  of  the  rents  and  profits  and 
income  of  said  wharf,  or  levee,  by  way  of  wharfage  or  otherwise, 
except  the  ferry,  during  the  whole  of  said  period  ;  and  also  to  pay 
any  cost  and  expense  which  he,  the  said  Maxwell,  may  be  put  to  in 
the  way  of  defending  or  protecting  his  right  thereto  by  way  of 
litigation  or  otherwise ;  and  the  said  city  will  not  hold  itself 
responsible  for  any  costs  that  may  accrue  in  the  collection  of  debts 
by  the  said  A.  Maxwell  that  were  made  previous  to  the  date  of  this 
contract,  or  any  costs  or  expenses  that  may  be  made  by  reason  of 
negligence,  on  his  part,  during  the  term  of  this  agreenient ;  and 
the  said  city  guarantees  to  the  said  Maxwell  the  right  to  collect 
reasonable  wharfage  from  all  boats,  crafts,  vessels,  etc.,  except  the 
Warsaw  and  Alexandria  ferry,  landing  at  the  said  city  of  Alexandria, 
whether  they  shall  land  in  front  of  said  paved  and  completed  levee 
or  elsewhere. 

In  consideration  whereof,  the  said  Andrew  Maxwell  agrees  that 
the  receipts  by  him  of  said  wharfage,  and  of  the  rights  and 
priyileges  hereinbefore  guaranteed  to  him  by  the  said  city  shall  be  in 
full  and  complete  payment  and  discharge  of  the  bonds  and  coupons 
hereinbefore  described  as  held  by  him  against  said  city  ;  and  the 

id  Maxwell  also  agrees  to  keep  the  paved  portion  of  said  levee 
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(that  is,  the  levee  from  a  point  opposite  the  mouth  of  Pearl  street 
to  the  alley  running  between  block  ten  (10)  and  eleven  (11)  on  the 
Des  Moines  river),  in  good  condition^  ordinary  wear  and  tear  and 
unavoidable  accidents  excepted,  and  to  return  said  wharf  to  said 
city  at  the  expiration  of  said  term  of  twenty  years.    The  said  Max- 
well  also  agrees  that  he  will  not  chaige  for  wharfage,  during  the 
time  he  shall  hold  said  levee,  a  price  or  prices  higher  than  the 
average  pnce  or  prices  charged  at  the  cities  of  Canton  and  LaQrange, 
Missouri,  and  Warsaw,  Illinois.    It  is  also  further  mutually  agreed 
that  the  aforesaid  bonds  and  coupons  shall  be  deposited  with  James 
FitzHenry  for   safe-keeping,  and  to  hold  them  in  trust  for  the 
parties  hereto ;  and  that  at  the  expiration  of  said  term  of  twenty 
years,  in  the  event  that  said  city  fulfills  its  part  of  this  agreement, 
the  said  James  FitzHenry  shall  deliver  said  bonds  and  coupons  to 
the  said  city  to  be  cancelled,  as  having  been  paid  in  full ;  but  in  casCr 
for  any  cause,  the  said  city  shall  fail  to  carry  out  this  contract,  and 
the  said  Maxwell  shall,  at  any  time,  be  deprived  of  said  wharfage, 
or  held  not  to  be  entitled  thereto  under  this  agreement,  then  this 
agreement  shall  become  void,  except  that  any  money  actually 
received   by  said  Maxwell  under  it  shall  apply  toward  the  cancel- 
lation of  said  bonds  and  coupons,  and  in  that  case  the  said  James 
FitzIIenry  shall  return  the  uncancelled  bonds  and  coupons  to  the 
said  Maxwell  or  assigns,  whose  claims  and  rights  thereunder  shall 
remain  unimpaired.     The  said  city  requires  that  the  said  Maxwell, 
or  assigns,  shall  keep  an  account  on  a  book  for  that  purpose,  of  the 
receipts  of  all  wharfage  collected  by  him.     In  witness  whereof,  the 
said  parties  (the  said  city,  by  its  mayor,  acting  under  the  authority 
of  an  ordinance  of  the  board  of  aldermen)  have  hereunto  signed 
their  names  this  5th  day  of  November,  1867. 

"Wm,  Shbrvin, 
'^  Mayor  of  the  City  of  Alexandria. 

•*A.  Maxwell.** 

The  answer  pleads  the  foregoing  contract,  in  bar  of  this  suiti 
and  sets  up  counter-claim  for  not  using  due  diligence  in  coUeciing 
wharfage,  counter-claim  for  not  keeping  proper  books,  ooanter-daim 
for  not  keeping  wharf  in  proper  repair,  and  counter-claim  for 
wharfage  actually  collected.  On  motion  of  plaintiff,  the  court 
struck  out  all  that  part  of  the  answer  referring  to  said  contract, 
except  the  portion  setting  up  a  a  claim  for  money  actually  collected 
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thereonder,  on  the  ground  that  the  city  had  no  power  to  make 
the  same. 

The  replication  to  the  answer  admits  that  the  bonds  were  giyen 
for  a  debt  due  Maxwell  for  constructing  the  public  wharf  of  the 
city,  but  denies  that  the  city  had  the  power  to  appropriate  the 
wharf  reyennes  to  the  payment  of  the  bonds,  or  to  lease  the  wharf; 
and  avers  the  pretended  contract  of  lease  to  be  void  for  want  of 
power  in  the  city  to  make  it  Upon  the  trial  the  court  rendered 
judgment  for  the  amount  of  the  bonds  with  interest,  less  the 
amount  of  wharfage  actually  collected  by  Maxwell  and  Matthews, 
treating  that  as  money  received  by  them  for  the  use  and  benefit  of 
the  city,  and  the  defendant  has  appealed  to  this  court. 

The  principal  question  presented  for  our  determination  is 
whether  the  contract  of  November  5th,  1867,  between  Maxwell  and 
the  city  is  valid.  It  is  well  settled  by  judicial  decisions  in  this  State 
and  elsewhere,  that  the  legislative  powers  of  a  municipal  corpora- 
tion cannot  be  delegated  to  others.  Such  powers  are  in  the  nature 
of  public  trusts  conferred  upon  the  legislative  assembly  of  the  cor- 
poration for  the  public  benefit,  and  cannot  be  vicariously  exercised. 
Cooley*8  Const.  Lim.  204,  205;  City  of  SL  Louis  v.  Clemens^  43  Mo, 
403;  CUy  v.  Cletnens,  52  id.  138.  By  the  charter  of  the  city  of 
Alexandria,  authority  was  conferred  upon  the  city  council  to  erect, 
repair  and  regulate  public  wharves  and  docks,  and  to  fix  the  rate  of 
wharfage  thereat  Acts  1849,  352;  Acts  1851,  393.  No  authority 
was  given  by  the  charter  to  the  city  to  lease  the  wharf,  or  farm  out 
its  revenues,  or  to  empower  any  one  else  to  fix  the  rates  of  wharfage. 
AU  these  things  were  attempted  to  be  done  by  the  contract  under 
consideration,  and  being  wholly  unauthorized,  the  contract  was 
illegal  and  void.  The  legislative  authority  of  the  city  could  not  be 
delegated,  nor  could  the  city  abdicate  its  control  over  the  public 
property  held  in  trust  by  it  for  the  benefit  of  the  public.  2  Dill. 
on  Mun.  Corp.,  g§  445,  512;  lUinois  Canal  Co.  v.  SL  Louis,  2  DilL 
84,  92;  Oakland  v.  Carpentier,  13  Cal.  540 ;  OaJe  v.  Kalamazoo, 
23  Mich.  844;  s.  a,  9  Am.  Bep.  80. 

We  see  no  merit  in  the  objection  made  to  the  right  of  Matthews 
to  the  possession  of  the  bonds  as  the  assignee  of  Maxwell,  nor  do 
we  perceive  any  error  in  the  action  of  the  court  on  the  pleadinga 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 

The  other  judges  concur. 

Affirmed. 
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166  Mo.  in.) 

(MMmoIIcm— ybfywy  —  municipal  eert\fleaU  nf  kUUbiednmi  wUfm 

fJiider  a  statute  oonstUating  it  forgery  fraadalently  and  falBely  to  make  amf 
instrument  parporting  to  be  the  ad  of  anotlieTf  by  which  any  peenniaiy 
demand  shall  purport  to  be  created,  etc,  the  fraudulently  meking  of  a  filse 
municipal  certificate  of  indebtedness  is  forgery,  although  the  munidpaUly 
has  no  power  to  issue  such  certificates.    {See  nate^  p.  782.) 

INDICTMENT  for  forgory.    The  opinion  states  the  fsota.    Ths 
indictment  was  quashed  below. 

J.  L.  Smiih,  attomey-general,  for  the  State. 

Tichenar  d  Warner,  for  respondent 

Norton,  J.  Defendant  was  indicted  in  the  Griniinal  Goart  of 
Jackson  coanty  at  its  November  term,  1874,  for  forgery.  The  in- 
-dictment  contains  five  counts,  in  some  of  which  defendant  is 
charged  with  forgery,  and  in  others  with  uttering  the  following 
•certificate  of  indebtedness  of  the  city  of  Kansas  : 

CertifiecUe  of  Indebtedness  of  the  City  of  Kansas, 

Statb  op  Missouri,  )    ^ .  ^^^  v^  nme 

County  of  Jackson,    \  **•  •  •^^^  ^^-  ^^ 

This  is  to  certify  that  the  city  of  Kansas  is  indebted  to  John 
Halpin  in  the  sum  of  one  hundred  and  fifty  dollars,  due  and  pay« 
4ible  October  1st,  1873,  with  interest  at  the  rate  of  ten  per  cent  per 
annum  from  July  10th,  1872.  Said  indebtedness  having  accrued  oa 
:account  of  the  Bluff  street  bridge. 

By  order  of  the  common  counciL 

Approved  July  8th,  1872. 

Hbkry  G.  Kumpf,  &  H.  HuHT^ 

Auditor.  Mojfpr. 

Defendant  filed  his  motion  to  quash  the  indictment,  which  wai 
unstained,  and  the  State  brings  the  case  here  by  appeal.  The  reasoDf 
^(leged  in  the  motion  to  quash  are  that  the  crime  of  forgery  is  not 
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charged,  that  the  instrument  of  wnting  set  out  is  not  sujh  as  the^ 
crime  of  forgery  can  be  committed  of^  and  that  there  is  no  allega- 
tion that  it  is  of  any  value.  No  brief  having  been  filed  by  the  re* 
spondenty  we  are  lett  to  ascertain  the  specific  grounds  relied  upon 
to  support  the  objections  made. 

The  indictment  is  framed  on  Wag.  Stat,  §  16,  p.  470,  which  is  as. 
follows:  '*  Every  person  who,  with  intent  to  injure  or .  defraud, 
shall  falsely  make,  alter,  forge  or  counterfeit  any  instrument  or 
writing,  being  or  purporting  to  be  the  act  of  another,  by  which  any 
pecnniary  demand  or  obligation  shall  be,  or  purport  to  be  trans- 
ferred, created,  increased,  discharged  or  diminished,  or  by  which  any^ 
rights  or  property  whatever  shall  be,  or  purport  to  be  transferred, 
conveyed,  discharged,  increased,  or  in  any  manner  affected,  *  * 
shall,  on  conviction,  be  adjudged  guilty  of  forgery  in  the  third 
degree.** 

The  indictment  formally  charges  the  offense  as  defined  by  this 
section,  and  is  in  conformity  with  approved  precedents.  Whart  on 
Prec.  264.  It  is,  however,  claimed  that  the  instrument  set  out 
therein  is  not  such  as  can  be  the  subject  of  forgery,  because  the- 
charter  of  the  city  of  Kansas  does  not  confer  on  the  mayor  and 
common  council  the  power  to  issue  the  same.  Section  16,  snpra, 
is  broad  and  sweeping  in  its  definition  of  this  grade  of  forgery,  and 
would  seem  to  embrace,  as  the  subject  of  it,  every  false  writing- 
made  with  intent  to  defraud  or  injure,  which,  on  its  face,  would  be 
likely  to  defraud. 

Upon  a  statute  of  New  York,  similar  to  our  owa,  which  came 
before  the  court  for  construction  in  the  case  of  The  People  w  Kriim- 
mer,  4  Park.  217,  it  was  held  that  **  we  are  never  called  upon  to  de- 
termine whether  in  legal  construction  the  false  instrument  or  writ- 
ing  is  an  instrument  of  a  particular  name  or  chai*acter.  It  is  a 
inatter  of  perfect  indifference  whether  it  possesses  or  not  the  legal 
requisites  of  a  bill  of  exchange,  or  an  order  for  the  payment  of 
>money  or  the  delivery  of  property.  The  question  is  whether  on  its 
face  it  will  have  the  effect  to  defraud  tliose  who  may  act  on  it  as 
genuine,  or  the  person  whose  name  is  forged.  It  is  not  essential 
that  the  person,  in  whose  name  it  purports  to  be  made,  should  have 
the  legal  capacity  to  make  it,  nor  tliat  the  person  to  whom  it  ia 
.directed  be  bound  to  act  upon  it,  as  genuine,  or  have  a  remedy  over. 
Though  all  the  parties  to  a  bill  of  exchange  are  purely  fictitious,  if 
it  be  passed  as  genuine,  it  is  regarded  by  the  law  as  forgery.    The 
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law  looks  only  to  the  fiUsity  of  the  instrument  and  the  frandalent 
use  of  it  as  genuine.'' 

Authorities  are  to  be  found  in  support  of  the  proposition  main- 
tained by  defendant,  among  which  may  be  cited  Clinches  case,  2 
East's  Pleas,  938,  and  People  v.  Wright,  9  Wend.  193.  It  was,  bow. 
ever,  observed  in  the  former  case  that  ^if  the  writing  purport  to 
be  an  order  which  the  party  has  a  right  to  make,  although  m  truth 
he  had  no  such  right,  and  although  no  such  person  existed  in  fact  at 
the  order  purports  to  be  made  by,  it  falls  within  the  penalty  of  the 
act;"  and  the  latter  case.  People  v.  Wright,  has  been  criticised,  if 
not  overruled,  in  the  case  of  People  v.  Steams^  21  Wend.  409. 

While  conceding  that  there  is  a  conflict  of  authority  on  the  ques- 
tion presented,  we  are  disposed  to  follow  the  principle  announced 
in  the  case  of  People  v.  Krummery  supra,  as  reflecting  the  spirit 
and  meaning  of  the  statute  as  to  the  class  of  writings  which  undei 
it  are  the  subjects  of  forgery,  and  applying  the  test  there  laid  down 
to  the  indictment  in  question,  it  is  sufficient  to  require  defendant 
to  answer  it.    Judgment  reversed  and  cause  remanded,  with  the 

concurrence  of  the  other  judges. 

Reversed  and  remanded. 

NoTB  BT THE  RsFOBTBK.  —Compare  Aoode  v.  State,  5  Neb.  174;  s.  c,  SS  Am.  Rep.  d 
In  Penple  v.  Mann^  75  N.  Y.  484,  it  was  held  that  a  county  treasurer,  who  without  authocll| 
bad  executed  In  his  own  name  as  such  treasurer  an  Instnunent  purporting  in  the  bcMJ^lt 
be  the  obligation  of  the  county.  Is  not  guUty  of  f  uigery. 


State  v.  Sandeks. 

(tt  Mo.  :9QS.) 

Crkninai  taw — jurp — es^HrimenU  hy^  out  of  court,  in  regard  to  footm&Ht^ 

In  his  argument  to  the  jury  on- the  trial  of  a  felony,  the  defendant's  eonnerf 
said  in  regard  to  a  qaestion  of  foot-prints  that  the  jury  might  try  for  thea^ 
selves  whether  such  worn-out  Ixx>t8  as  the  witnesses  for  the  proseeatkn 
described  would  make  such  tracks  as  they  described.  Some  of  the  jury, 
without  leave,  made  the  experiment  out  of  court.  Held,  such  error  as  Invtli 
dated  a  conviction.* 

CONVICTION  of  assault  with  intent  to  kill   The  opinion 
the  facta. 

^SeeStofccs  v.  State,  anie,  p. a. 
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Bray  A  Cravens,  Waher  Ji  Cunningham,  for  appellant 
/•  L.  Smith,  attorney-general,  for  the  State. 

Naftok,  J.  This  was  an  indictment  for  an  assault  upon  one 
Cteorge  Burgoon,  with  intent  to  kill.  The  assault  was  committed 
on  the  night  of  the  26th  of  July,  1876,  when  Burgeon,  who  liyed 
about  three  miles  from  Oarthage,  in  Jasper  county,  was  in  his  bed 
asleep,  between  ten  and  eleven  o'clock  at  night  That  the  assault 
was  cowardly  and  with  murderous  intent  is  not  questioned,  the 
only  question  being  whether  the  defendant  was  the  man  who  com- 
mitted  it  As  the  night  was  dark,  the  evidence  was  necessarily 
mainly  circumstantial,  and  strongly  pointed  to  the  defendant; 
there  was  also  a  mass  of  testimony,  equally  strong,  conflicting  there- 
with, not  indicating  or  implicating  any  other  person,  altogether 
making  a  case  peculiarly  proper  for  a  jury.  The  only  matters  for 
onr  consideration  are  the  propriety  of  the  instructions  and  the  ad- 
missibility of  the  evidence  on  which  they  were  based,  and  the  refu- 
sal of  the  court  to  set  aside  the  verdict  on  account  of  alleged  mis- 
behavior of  the  jury. 

[Omitting  minor  questions.] 

The  principal  objection  to  the  judgment  in  this  case  is  based  on 
an  affidavit  in  regard  to  the  misconduct  of  the  jury.  This  affidavit 
was  made  by  one  Snyder,  who  was  not  a  juryman.  He  states  that 
on  the  morning  after  the  jury  retired  he  saw  several  persons,  whom 
he  afterward  ascertained  to  be  jurors,  experimenting  with  an  old 
shoe,  which  had  a  hole  freshly  cut  through  the  sole,  to  see  whether 
a  track  made  by  it  would  be  similar  to  the  track  testified  to  as 
being  in  the  lane  running  west  from  Burgeon's  house ;  that  one 
of  the  jurors  stepped  up  to  him  and  said  :  '^  We  have  been  trying 
tracks,  look  here,"  pointing.to  tracks  made  in  the  dust  with  the  old 
shoe,  ^  we  have  been  making  tracks  with  an  old  shoe,"  pointing  to 
a  shoe  then  in  the  possession  of  the  juror;  that  the  affiant  re- 
marked to  the  juror  (not  at  that  time  knowing  ho  was  a  jnror)  that 
the  shoe  shown  him  was  not  like  the  sole  of  the  boot  referred  to  in 
the  evidence,  to  which  the  juror  replied  :  *^  It  would  make  a  track 
any  how; "  referring,  as  the  affiant  supposed,  to  the  boot  spoken  of 
by  the  witnesses  on  the  trial.  An  affidavit  of  the  juryman, 
Leathers,  who  was  referred  to  in  the  above  affidavit  by  the  by- 
stander, was  then  read,  which  is  as  follows  :  ''  He  was  one  of  the 
jurymen  in  the  trial  of  Sanders ;  that  L.  P.  Cunningham,  in  his 


784  Missoutti, 

State  ▼.  Bandera. 


aignment  after  the  close  of  the  evidenoe,  told  the  jury  to  just  trj 
worn-out  boots  and  see  for  themselves  whether  they  wonld  make 
imprints  in  dnst  or  sand,  as  claimed  by  the  prosecution;  that  boots 
worn-out  like  boots  referred  to  in  evidence  would  do,  and  told  the 
jury  they  had  a  right  to  make  the  experiment  for  themselves,  to 
satisfy  their  own  minds  on  the  point.  The  aflSant  then  made  the 
experiment  and  was  seen  and  reported  by  Mr.  Snyder.'* 

An  affidavit  from  another  juryman  named  Jessup  is  found  in 
the  record,  which  states  '*  that  during  the  trial  of  the  above  cause, 
W.  F.  Leathers,  one  of  the  jurors,  told  him  he  had  taken  an 
old  shoe  and  cut  a  hole  in  the  outer  sole  and  tried  it  in  the  dust,  and 
they  might  talk  to  him  as  much  as  they  pleased  about  a  boot  worn 
as  the  one  testified  to  by  the  witnesses  not  showing  the  size  and 
shape  of  the  place  worn  out,  but  he  knew  better ;  that  he  had  tested 
that  himself  as  aforesaid,  and  ho  knew  it  would  show  the  marks  of 
tlie  place  worn  out"  What  was  done  with  this  affidavit  is  not 
stated.  It  is  well  settled  that  jurors  are  not  allowed  to  impeach 
their  own  verdict  Stale  v.  Cotipenhaven^  39  Mo.  430,  and  cases 
there  cited ;  State  v.  Alexander,  66  id.  148. 

Disregarding  the  affidavit  of  the  juror  Jessup  which  was  clearly 
inadmissible,  we  have  still  before  us  the  fact  that  a  portion  of  the 
jury  experimented,  with  a  view  to  ascertain  a  fact  testified  to  on  the 
trial,  and  to  test  the  credibility  of  the  witnesses  who  testified  in 
regard  to  that  fact.  That  such  experiments  by  a  portion  of  the 
jury,  or  by  all  the  jury,  are  improper,  without  leave  of  the  court, 
is  incontrovertible.  In  some  States  the  jury  are  allowed  by  the 
court,  even  on  criminal  charges,  but  under  charge  of  the  sheriff,  to 
view  the  ground  where  the  offense  is  charged  to  have  been  com- 
mitted, for  the  purpose  of  determining  for  themselves,  as  to  the 
credibility  of  witnesses  who  were  examined  in  the  case.  Stnte  v. 
Knapp,  45  N.  H.  148.  It  is  not  necessary  to  determine  in  thiscase 
whether  our  courts  have  any  such  power.  There  has  been,  un- 
doubtedly, some  relaxation  of  the  rules  prevailing  anciently  in 
regard  to  juries,  but  I  have  not  found  any  case  where  the  jury, 
after  the  cause  was  submitted  to  them,  was  allowed  to  leoeive  evi- 
dence which  could  have  any  bearing  on  the  case.  The  question 
here,  however,  is  whether,  after  the  jury  are  invited  by  the  defend- 
ant's counsel  to  make  certain  experiments  for  themselves,  and  the 
jury,  or  a  portion  of  them  do  so,  the  defendant  can,  after  the  ver- 
dict is  unfavorable,  take  advantage  of  this  misconduct  of  the  juiy. 


OCTOBER  TERM,  1878.  785 

State  V.  Doepke. 

inTited  by  himself.  This  looks  like  allowing  a  party  to  take  advan- 
tage of  his  own  wrong,  and  therefore  has  caused  some  hesitation 
on  onr  party  but  upon  reflection  we  have  concluded  that  the  court 
and  the  attorney  for  the  State  must  share  the  responsibility  of  such 
misBtatements  by  allowing  them  to  go  uncontradicted.  The  judge, 
who  presides  at  a  trial  of  a  criminal,  should  not  allow  the  jury  to 
be  misled  as  to  their  duties  or  powers. 

Indeed,  regarding  the  affidavit  of  juror  Leathers  as  a  correct  rep- 
reeentation  of  the  speech  of  Mr.  Cunningham,  it  will  be  seen  that 
the  invitation  was  to  the  jury  as  a  body,  and  not  to  any  individual 
member  or  members  of  it,  and  it  seems  clear  from  the  testimony  of 
the  by-stander,  that  only  a  portion  of  the  jury  participated  in  this 
experiment  in  the  8ti*eet  upon  the  old  shoe.  It  may  be  presumed  that 
the  result  was  communicated  to  the  other  jurors,  thus  introducing 
evidence  on  a  very  material  point  in  the  case,  in  the  absence  of  the 
defendant  and  the  court  If  we  consider  the  affidavit  of  Jessup, 
no  presumption  is  necessary,  but  apart  fi*om  that,  the  possibility  of 
the  experiment  being  so  used  is  sufficient  to  establish  its  impropri- 
ety. Upon  the  whole,  without  especial  regard  to  the  present  case, 
we  are  of  opinion  that  it  would  be  unsafe  to  further  relax  the  well* 
established  rules  governing  the  conduct  of  juries,  and  that  we 
must,  therefore,  remand  this  case  for  another  trial.  Judgment 
leTeiBed  and  case  remanded.    The  other  judges  concur. 

Jtidffffietii  reversed. 


Statb  v.  Dobpkb. 

(68  Xo.  908.) 

OrimiiuU  law — lareenff^'eojfln — who  has  property  in  —  criterion  of  vaiue. 

In  an  Indictment  for  laroenj  of  a  coffin  containing  the  remains  of  a  human 
being,  the  coffin  is  properly  charged  to  be  the  property  of  the  person  who 
f  nmished  it  and  bnried  the  deceased. 
In  distingnishing  between  grand  and  petit  larceny,  the  criterion  of  Talne  is 
'  the  price  which  the  subject  of  the  larceny  would  bring  in  open  market. 

/^ONVIOTION  of  grand  larceny.    The  opinion  states  the  faotii 


Li 


•^.  (X  Simmons  and  J.  J.  MeBride,  for  appellant. 

Jm  Xb  Smiihf  attorney-general,  for  the  State. 
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IIenby,  J:  It  is  conceded  by  counsel  for  appellant,  and  fullj 
established  by  the  authorities,  that  a  coffin  in  which  the  remains 
of  a  human  being  were  interred,  was  a  subject  of  larceny  at  com- 
mon  law. 

[Omitting  statutory  considerations.] 

The  coffin  was  alleged  in  the  indictment  to  be  the  property  of 
one  Merkel,  a  son-in-law  of  the  deceased,  and  it  is  contended  that 
when  he  had  the  body  interred  he  parted  with  all  the  property  he 
had  in  the  coffin,  and  that,  therefore,  the  conviction  of  defendant 
cannot  be  sustained.  Roscoe,  in  his  work  on  Criminal  Evidence* 
says  :  "  A  shroud  stolen  from  the  corpse  must  be  laid  to  be  the 
property  of  the  executor,  or  of  whoever  else  buried  the  deceased;'^ 
p.  604,  6th  Am.  ed.;  1  Chitty's  Crim.  Law  (5th  Am.  ed.)  44;  1 
Hawk.  P.  C.  144,  148;  4  Shars.  Blackst.  235.  All  these  authori- 
ties, it  is  true,  speak  only  .of  shrouds  and  ornaments  buried  with 
the  dead,  but  the  principle  upon  which  these  may  be  alleged  to  be 
the  property  of  the  executor  or  of  the  person  who  buried  the  de- 
ceased, will  certainly  sustain  an  allegation  that  the  coffin  is  the 
property  of  the  person  who  buried  the  deceased. 

The  court,  for  the  State,  instructed  the  jury  that  if  they  found 
that  the  coffin  was  of  less  value  than  tlO,  and  that  defendant  stole 
it,  they  should  convict  him  of  petit  larceny.  By  another  instruc- 
tion they  were  told  that  in  order  to  convict  defendant  of  grand 
larceny  they  should  find  the  coffin  to  have  been  of  the  value  of  $10 
or  more,  and  that  it  was  sufficient  if  they  found  it  to  have  been  of 
that  value  to  the  owner,  and  that  it  was  not  required  that  it  should 
be  of  that  value  to  third  persons,  or  that  it  would  command  that 
price  in  the  open  market.  This  latter  instruction  was  erroneous. 
The  authorities  cited  to  support  the  doctrine  it  announced  give  it 
no  countenance.  In  3  Greenleafs  Evidence,  p.  140,  §  153,  the 
author  says:  '^Nor  is  it  necessary  to  prove  the  value  of  the  goods 
stolen,  except  in  prosecuting  under  statutes  which  have  made  the 
value  material  either  in  constituting  the  offense  or  m  awarding  the 
punishment.  But  the  goods  must  be  shown  to  be  of  some  value  at 
least  to  the  owner,  such  as  reissuable  bankers'  notes,  or  other  notes 
completely  executed  but  not  delivered  or  put  into  ciicolatioD, 
though  to  third  persons  they  might  be  worthless.''  It  is  clear  that 
in  the  latter  clause  he  was  speaking  of  other  proeecations  diaa 
those  under  statutes  which  make  the  value  material,  either  to 
jtitating  the  offense  or  awarding  the  punishment. 
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**  By  the  English  law,  as  it  stood  when  this  country' was  settled^ 
larceny  was  diyided  into  grand  and  petit ;  the  former  being  com- 
mitted where  the  goods  stolen  were  over  twelve  pence  in  value,  the 
latter  where  they  were  of  the  value  of  twelve  pence  or  under.** 
Bishop's  Crim.  Law,  vol.  1,  §  679.  '*  In  these  valuations  (says 
East)  the  valuation  ought  to  be  reasonable ;  for  when  the  statute 
(of  West.  I,  ch.  15)  was  made,  silver  was  but  20d  an  ouncCy  and  at 
the  time  Lord  Coke  wrote,  it  was  worth  58,  and  it  is  now  higher." 
2  East's  P.  G.  736.  So  Lord  Coke,  2  Inst  189,  says:  ''The 
things  stolen  are  to  be  reasonably  valued,  for  the  ounce  of  silver  at 
the  making  of  this  act  was  at  the  value  of  20d,  and  now  it  is  at  the 
value  of  5s  and  above.''  See,  also,  4  Blackst  Com.  237.  The 
•tatute  of  Westminster  I,  ch.  15,  referred  to  by  these  authors,  was 
that  by  which  the  distinction  betwixt  grand  and  petit  larceny  waa 
made. 

By  Stats.  7  and  8  Oeo.  IV,  ch*  29,  §  2,  that  distinction  was  abol* 
ished,  and  every  larceny,  without  regard  to  the  value  of  the  goods, 
was  made  grand  larceny.  4  Shars.  Blackst  230.  When  it  is 
said  by  elementary  writers,  and  in  adjudged  cases,  that  in  order  to 
constitute  the  offense  of  larceny,  it  is  sufficient  if  the  thing  stolen  be 
of  some  value  to  the  owner,  however  small,  although  to  third  per- 
sons worthless,  the  observations  relate  to  the  offense  of  petit 
larceny,  or  to  simple  larceny  under  tho  statute  7  and  8  Geo.  IV, 
and  similar  statutes,  and  are  wholly  inapplicable  to  grand  larceny. 
Where  a  distinction  is  made  by  statute  between  that  and  petit 
larceny,  based  upon  the  value  of  the  goods  stolen,  the  remarks  of 
East  and  Lord  Coke  above  quoted  show  conclusively  that  the  value 
of  the  goods  was  to  be  measured  by  tlie  current  coin  of  the  realm, 
and  that  the  cash  value  was  that  to  be  ascertained  in  determining 
whether  the  theft  was  grand  or  petit  larceny. 

If  the  criterion  of  tlie  value  given  by  the  court  in  the  second  of 
the  above  instructions  be  correct,  one  might  be  convicted  of  grand 
larceny  for  stealing  a  finger  ring  of  the  intrinsic  or  market  value  of 
15,  only  because,  forsooth,  being  a  gift  to  the  owner  by  a  departed 
fhend,  or  wife  or  other  loved  one,  he  placed  an  estimate  upon  it 
far  beyond  its  value,  although  of  no  greater  value  to  third  persons 
than  another  nng  of  the  same  kind,  which  could  be  purchased 
wherever  kept  for  sale  for  $5.  The  criterion  of  yaluo  by  which  the 
jury  were  told  in  that  instruction  they  might  be  governed  does  not 
apply  as  a  general  rule  in  civil  proceedings,  and  when  the  statute 
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requires  that  property  stolen  shall  be  of  the  value  of  tlO  in  order  to 
constitute  the  theft  thereof  grand  larceny*  the  term  '*  value"  is  to 
be  taken  in  its  legal  sense,  which  does  not  differ  from  its  common 
acceptation,  and  thera  is  no  warrant  for  allowing  any  othei  mode  of 
ascertaining  tlie  value  of  stolen  property  in  a  criminal  prosecution 
than  that  which  prevails  generally  in  criminal  proceedings.  It  is 
not  the  fancy  estimate  of  value  placed  upon  the  property  by  the 
owner  which  is  to  determine  whether  the  theft  is  grand  or  petit 
larceny,  but  its  actual  value,  as  that  value  is  usually  ascertained  in 
other  proceedings. 

If  one  sue  another  for  conversion  of  personal  property,  he  recovers 
not  what  the  property  was  worth  to  him,  but  its  value  in  the  mar- 
ket; and  it  would  be  strange  enough  if,  when  the  statute  declares 
that  no  one  shall  be  adjudged  guilty  of  grand  larceny  unless  the 
goods  stolen  were  of  the  value  of  tlO,  a  criterion  of  value 
should  be  adopted  which  would  authorize  a  conviction  for  that 
offense,  when  the  goods  stolen,  are  worthless  to  third  persons  and  of 
no  market  value,  but  possess  a  value  which  can  only  be  measured 
by  fancy  or  sentiment,  a  measure  of  value  as  uncertain  and  variable 
as  the  whims  and  caprices  of  the  owner  of  the  goods,  or  the  wit- 
nesses he  may  introduce  to  prove  their  value.  We  cannot  substi- 
tute this  for  the  stable  and  certain  measure  furnished  by  the  price 
which  such  goods  command  in  the  market.  In  some  civil  cases, 
wo  are  aware,  the  jury  ^re  allowed  to  consider  prettum  affedionu 
in  estimating  the  value  of  property,  but  the  reason  for  the  depart- 
ure from  the  general  rule  in  those  cases  does  not  apply  in  a  prose- 
cution for  stealing  such  property.  The  purpose  of  the  prosecution 
is  to  punish  the  thief,  not  to  compensate  the  owner  of  the  property 
for  his  loss.  The  judgment  of  the  Court  of  Appeals  is  reversed 
and  cause  remanded. 

All  concur. 

Reversed  and  rmnemded. 
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CBS  Mo    SSI) 

Swreti/  —  en  coUeeler^Bbend — extetuien  ofprineipoTM  Ueu  U  petg, 

A  fltatntorf  extenaionof  the  time  of  a  collector  of  taxes  to  pay  over  his  coOm 
tkxM  operates  to  diacharge  the  soretieB  on  bis  bond  previooaly  gi^ 
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ACTION  on  tax  collector's  bond.     The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

HaU  &  EcidSy  for  plaintiffs  in  error. 

HsNBTy  J.  Roberts  was  elected  sheriff  of  Carroll  county  at  the 
general  election  held  in  November,  1868,  for  the  term  of  two  years. 
By  his  election  and  qualification  as  sheriff,  he  became  ex  officio 
collector  of  the  State  and  coanty  reyenue,  and  as  sucli  executed  the 
bond  which  is  the  foundation  of  this  action  against  him  and  his 
securities  thereon. 

The  law  in  force  at  the  date  of  the  bond,  relatiye  to  the  question 
iuYolved  in  the  controversy,  is  to  be  found  in  the  general  statutes 
of  1865,  §  10,  p.  113  ;  §§  44,  52,  pp.  117,  118,  and  the  session 
acts  of  1870,  §§  3,  6,  p.  121.  The  condition  of  the  bond  executed 
by  defendants  is  in  conformity  to  the  requirement  of  section  10, 
page  113,  and  is  that  the  collector  ^*  will  faithfully  and  punctually 
collect  and  pay  over  all  the  State  and  county  revenue  for  the  year 
next  ensuing  his  appointment,  and  that  he  will,  in  all  things,  faith- 
fully perform  all  the  duties  of  his  oflSce  as  collector  according  to 
law.''  Section  44,  page  117,  provided  that  '^  at  the  term  of  the 
county  court,  to  be  held  on  the  3d  Monday  in  December  (except  in 
St.  Louis  county,  etc.)  the  collector  shall  return  the  delinquent  list 
under  oath  or  affirmation,  to  such  court,  and  settle  his  account  of 
all  moneys  received  by  him  on  account  of  taxes  and  other  sources 
of  revenue,  and  the  amounts  of  such  delinquent  list,  or  so  much 
thereof  as  the  court  shall  find  properly  returned  delinquent,  shall 
be  allowed  and  credited  to  the  collector  on  his  settlement."  Sec- 
tion 62,  "evei7  collector,  except  the  collector  of  St.  Louis  county, 
shall  annually,  within  thirty  days  after  his  settlement  on  the  third 
Monday  in  December,  with  the  county  court,  settle  his  account 
with  the  State  auditor  and  pay  into  the  State  treasury  the  whole 
amount  of  the  revenue  and  other  funds  with  which  he  may  stand 
charged,  after  deducting  his  commissions  and  mileage,  and  the 
treasurer  shall  give  duplicate  receipts  for  the  amount  paid,  one  of 
which  shall  be  deposited  with  the  audi  tor.'' 

By  the  act  of  1870,  section  44  was  so  amended  by  section  3  as  to 
require  the  settlement  by  the  collector  to  be  made  with  the  county 
court  on  the  third  Monday  in  January  instead  of  the  third  Monday  in 
December,  and  section  52  was  so  amended  by  section  6  as  to  require 
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the  payment  into  the  State  treasury  by  the  collector  within  thirty 
days  after  the  settlement  contemplated  by  section  3  of  the  balance 
of  all  revenues  then  due  to  the  State,  etc. 

It  is  contended  by  the  securities,  that  this  extension  of  time  for 
the  settlement  by  the  collector  discharged  them  from  liability  on 
the  bond.  As  between  ihdiyiduals,  if  the  creditor  for  a  valuable 
consideration  agree  with  the  principal  debtor  to  extend  the  time  of 
payment  or  the  demand  without  the  consent  of  the  sureties,  they 
are  discharged  from  liability.  Is  the  same  principle  applicable  to 
the  State  as  a  creditor  ?  It  may  be  urged  that  the  State,  receiving 
no  consideration  for  the  indulgence,  does  not  by  an  act  of  the  gen* 
eral  assembly  extending  the  time  thereby  release  the  securities. 
It  may  bo  answered  that  the  only  reason  why,  as  between  individ- 
uals, there  must  be  a  valid  agreement  to  extend  the  time  in  order 
to  release  sureties  who  have  not  consented  to  the  extension  is,  that 
otherwise  it  is  not  obligatory  upon  the  creditor,  and  his  right  to 
demand  and  sue  for  the  debt  is  not  suspended,  there  being  no  way 
except  by  a  valid  contract  to  make  a  promised  extension  binding 
upon  the  creditor.  But  the  acts  of  the  general  assembly  are  bind- 
ing u{>on  every  citizen  and  every  officer  of  the  State,  and  by  a  leg- 
islative enactment  the  extension  is  as  effectual  as  an  extension  se- 
cured by  a  valid  contract  between  an  individual  creditor  and  his 
debtor.  The  fact  that  acts  of  the  general  assembly  of  this  char- 
acter are  repealableat  the  pleasure  of  that  body  cannot  affect  the 
question,  because  the  suspension  of  the  right  of  the  State  to  sue 
upon  her  demand  has  been  accomplished  from  the  date  of  the  ap- 
proval of  the  bill  until  its  repeal,  and  if  the  right  of  the  creditor  to 
proceed  against  the  principal  is  postponed  but  for  a  day,  as  between 
individuals,  it  as  effectually  discharges  the  sureties  as  if  it  had  been 
suspended  for  a  month  or  a  year. 

The  State  cannot,  by  a  legislative  act»  materially  modify  a  con* 
tract  between  herself  and  a  citizen  any  more  than  she  can  impair 
the  obligations  of  a  contract  between  citizens.  The  legislature  can* 
not  increase  or  vaiy  the  obligations  of  a  citizen  in  a  contract  en« 
tered  into  by  hiin  with  the  State,  and  the  effect  of  such  legislation 
as  we  are  considering,  if  it  does  not  release  the  security,  is  toextend 
his  liability  on  the  bond  for  a  longer  period  of  time  than  he  agreed 
to  be  bound,  and  to  increase  the  risk  he  has  taken  beyond  that 
which  he  assumed  when  he  executed  the  bond.  By  the  law,  wheo 
the  obligation  was  entered  into,  the  collector  was  required  to  settb 
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with  the  county  court  on  the  third  Monday  in  December.  By  the  act 
of  I87O9  that  settlement  was  postponed  to  the  third  Monday  in  Jan- 
nary.  No  oflScer  in  the  State,  nor  any  judicial  tribunal  could^ 
after  the  act  of  1870,  demand  of  the  collector  a  settlement  before  the 
third  Monday  in  January,  or  the  payment  of  the  balance  of  moneys 
then  in  his  hands  within  thirty  days  after  such  settlement;  and  to 
hold  the  securities  liable,  under  these  circumstances,  would  be  to 
declare  that  the  State  by  an  act  of  the  legislature  may  extend  the 
time  for  which  the  securities  hare  agreed  to  be  bound  for  the  prin- 
cipal, and  by  thus  modifying  the  contract  hold  them  liable  for  risks 
which  they  did  not  agree  to  take.  The  State  has  no  more  right  or 
authority  to  change  a  contract  betwixt  her  and  an  individual  than 
she  has  to  compel  the  individual  to  make  such  a  contract  in  the 
first  instance. 

A  fundamental  principle  of  constitutional  law  underlies  the 
application  of  this  doctrine  to  the  State,  as  well  as  the  familiar 
principle  of  the  common  law,  upon  which  the  securities  roly.  It  is 
true,  as  is  said  in  some  of  the  cases,  that  the  time  fixed  by  law  for 
the  settlement  by  the  collector  at  the  date  of  the  bond  is  no  part  of 
the  contract.  It  is  no  part  of  the  contract  in  the  sense  that  if  in 
consequence  of  the  negligence  of  those  officers  who  are  required  to 
settle  with  the  collector,  or  for  any  other  reason  except  an  interpo- 
sition by  the  State  by  legislative  enactment  preventing  it,  the 
settlement  should  not  be  made  at  the  time  required  by  the  law  in 
force  at  the  date  of  the  bond,  such  failure  would  operate  to  dis- 
charge the  securities.  Laches  is  not  imputable  to  the  State,  and 
this  is  the  doctrine  announced  by  the  Supremo  Court  of  the  United 
States  in  U.  S.  v.  Kirkpatrick,  9  Wheat.  720;  U.  S.  v.  Vanzandi,  11 
id.  184;  U.  S.  v.  McJwlly  12  id.  509;  U.  S.  v.  Boyd,  15  Pet  187,  208. 

These  cases  are  cited  by  the  Virginia  Court  of  Appeals  in  the 
CammanweaUh  v.  Holmes^  25  Oratt.  771,  in  support  of  the  doctrine 
that  the  securities  are  not  released  in  a  case  like  the  one  under 
consideration;  but  we  submit  that,  except  the  case  in  9th  Wheaton, 
they  only  hold,  as  above  indicated,  that  mere  neglect  to  call  the 
officer  to  a  settlement  at  the  time  prescribed  bylaw  will  not  release 
the  securities;  that  laches  is  not  imputable  to  the  government  In 
9th  Wheaton,  United  States  v.  Kirkpatrick,  the  Supreme  Court  of 
the  United  States,  so  far  from  holding  the  doctrine  of  the  Virginia 
court,  expressly  decided  ''that  the  liability  of  the  sureties  was 
strictly  confined  to  the  duties  and  obligations  created  by  the  acts 
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passed  antecedent  to  the  date  of  the  bond.''  The  ooort 
remarked,  the  opinion  being  delivered  by  Judge  Story:  '* There  m 
nothing  in  the  original  act  under  which  the  appointment  was  made 
which  contemplates  a  permanent  and  continuing  liability  for  all 
duties  under  all  laws  which  might  be  subsequently  passed. ** 

The  People  v.  Janaen,  7  Johns.  332;  5  Am.  Dec.  275,  was  aa 
action  of  debt  on  a  bond  executed  by  defendant's  father  in  his 
life-time,  on  the  18th  day  of  April,  1786,  as  one  of  the  securities  of 
Christian  Tappen,  one  of  the  loan  officers  of  Ulster  county.  The 
defense  was  that  no  deficiency  on  his  part  appeared  to  have  been 
taken  notice  of  by  the  supervisors  until  the  year  1795,  and  no  steps 
were  taken  by  the  supervisors  to  remove  the  loan  officers,  and  they 
were  not  removed  until  January,  1804,  though  the  evidence  showed 
that  the  deficiency  of  the  loan  officer  began  in  1791,  and  continued 
for  several  successive  years.  In  December,  1798,  the  supervisors 
ordered  suits  to  be  commenced  on  their  bonds  against  the  loan  offi- 
cers for  their  deficiencies,  but  they  were  not  prosecuted,  and  the 
loan  officers  were  indulged  from  time  to  time  to  make  good  their 
deficiencies,  until  the  year  1803,  when  suits  were  again  directed  to 
be  prosecuted  against  them.  Henry  Jansen,  defendant's  father, 
and  one  of  Tappen's  sureties,  died  in  1794.  In  the  year  1798  Tap- 
pen  was  solvent  and  in  good  credit,  and  had  the  suit  against  him 
been  prosecuted  with  usual  diligence  to  judgment,  the  whole  arrean 
might  have  been  collected.  The  Supreme  Court  of  New  York  held 
that  the  foregoing  facts  constituted  a  good  defense  to  the  action, 
and  the  court  said:  '^  This  case  differs  essentially  from  the  ordinary 
case  of  a  security  in  a  bond  to  a  private  individual.  In  such  case 
the  obligee  is  under  no  positive  .injunction  or  legal  obligation  to 
watch  over  the  conduct  of  his  principal  debtor,  and  at  stated 
periods  to  examine  into  his  accounts,  and  in  case  of  failure  in  punc- 
tual payment  to  adopt  measures  calculated  to  relieve  the  security. 
The  risk  of  insolvency  of  the  principal  is  assumed  by  the  surety, 
and  the  liability  of  the  latter  continues,  unless  he  should  at  least 
require  of  the  creditor  to  enforce  the  payment  But  the  situation 
of  the  security  in  this  case  is  widely  different  The  statute  under 
which  the  bond  was  taken  makes  it  the  duty  of  the  supervisors  in 
each  county,  together  with  one  or  more  of  the  judges  of  the  Commoa 
Pleas,  annually  to  meet  and  carefully  to  inspect  and  examine  the 
minutes  and  accounts  of  the  loan  officers,  and  if  it  be  found  that 
any   loan  officer  has  refused  or  neglected  to  perform  the  duty 
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, enjoined  upon  bim,  they  are  directed  to  elect  another  in  bis  stead. 
The  security  had  a  right  to  look  to  the  proyisions  of  this  statute, 
and  to  calculate  his  liability  on  the  presumption  that  the  duties 
enjoined  on  these  public  officers  would  be  faithfully  and  punctual Ty 
discharged;  and,  if  so,  that  he  could  in  no  event  be  i*e8ponsible  for 
more  than  one  year's  deficiency.  There  can  be  no  doubt  that  the 
plaintifib  are  chargeable  with  the  consequences  of  the  neglect  or 
breach  of  duty  of  their  agent  or  public  officers  intrusted  with  this 
business. ''  This  case,  it  will  be  perceived,  carries  the  doctrine  far 
,  beyond  that  held  by  the  Supreme  Court  of  the  United  States,  and 
while  we  might  not  incline  to  give  our  assent  to  the  doctrine  of 
that  case  to  its  full  extent,  we  cite  it  in  support  of  the  doctrine  of 
the  other  cases  cited,  because  of  the  respectability  of  the  court  by 
which  the  People  v.  Janaen  was  decided. 

In  Mc  Curdy  v.  Brown  £  Oibson,  8  Mo.  550,  which  was  an  action 
against  a  constable  and  his  securities  for  the  failure  of  the  consta- 
ble to  return  an  execution,  the  court  held,  Scon,  J.,  that  *'  when 
the  security  in  this  case  executed  the  bond  by  which  he  is  bounds 
the  liability  thus  incurred  was  fixed  and  ascertained  by  law.  Can 
the  legislature  then,  by  a  subsequent  act,  say  that  this  liability  shall 
be  increased  ?  The  existence  of  such  a  power  in  the  general  assem- 
bly cannot  be  maintained  under  our  form  of  government."  In  the 
•case  of  Robert  Pyhue  v.  Henry  Oibby  88  Eng.  Com.  Law  Rep.  902, 
Lord  Campbell,  C.  J.,  said: /'It  may  be  considered  settled  law 
that  where  there  is  a  bond  of  suretyship  for  an  officer,  and  by  the 
4ict  of  the  parties,  or  by  act  of  Parliament,  the  nature  of  the  office 
is  so  changed  that  the  duties  are  materially  altered,  so  as  to  affect 
the  peril  of  the  sureties,  the  bond  is  avoided.  Even  if  the  sureties 
were  consenting  parties  to  such  a  change,  it  could  hardly  affect 
their  liability  under  the  bond."  Again  he  said:  ''There  being 
then  such  an  increase  of  the  jurisdiction  of  the  court  as  to  amount 
to  a  change  in  the  nature  of  the  court  by  giving  bankiniptcy  juris- 
diction and  jurisdiction  over  absconding  debtors,  and  the  table  of 
fees  being  altered,  I  think  the  office  (bailiff  of  the  court)  is  essen- 
tially changed  and  the  sureties  no  longer  liable.  It  was  said  that 
the  breach  here  was  one  for  which  the  sureties  would  have  been 
liable  if  the  office  had  remained  unchanged.  I  think  it  would 
be  most  inconvenient  if  the  sureties  were  liable  for  the  breach  of 
the  original  duties  of  the  office  and  not  for  those  superadded,  so  as 
to  require  discrimination  as  to  duties  all  of  which  are  performed 
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by  the  same  officer  iu  the  same  office.  But  we  need  not  disoini 
that ;  for  we  have  the  express  authority  of  the  House  of  Lords  upon 
it  in  Bonar  v.  MacDonald^  3  11.  L.  Cas.  226.  That  was  an  appeal 
from  Scotland,  but  on  this  subject  the  laws  of  the  two  countries  are 
essentially  the  same.  It  was  not  the  case  of  an  office,  but  of  an 
employment;  fresh  duties  had,  without  the  consent  of  the  surety, 
been  added  to  the  employment,  and  then  the  principal  made  a  de- 
fault that  was  within  the  scope  of  his  original  employment;  for  that 
default  the  action  was  brought.  It  was  argued  then  as  here,  that 
the  liability  should  be  the  same  as  before;  but  the  Ilouse  of  Lord% 
affirming  the  judgment  below,  held  that  after  the  addition  of  fresh 
duties  the  employment  was  essentially  altered,  and  the  sureties  dis- 
charged. That  is  precisely  in  point.  There  is  no  inconvenience; 
for  when  an  act  of  Parliament  alters  the  duties  of  an  officer,  it  will 
be  easy  to  require  him  to  give  fresh  sureties,  or  the  surety  bonds 
may  be  framed  as  suggested  by  Maule,  J.,  in  Mayor  of  Berwick  v. 
Oswald,  3  £.  &  B.  6G5;  E.  C.  L.  R.,  vol.  77,  so  as  to  continue  the 
liability  of  the  sureties,  whatever  alteration  might  take  place  by 
act  of  the  legislature.  As  it  is,  I  think  the  liability  of  the  sureties 
on  this  bond  at  an  end."  The  other  judges,  in  separate  opinions, 
concurred  with  the  chief  justice. 

In  the  following  cases  it  was  directly  held  that  the  doctrine  on 
this  subject,  which  obtains  betwixt  individuals,  is  equally  applica- 
ble to  the  State:  Prairie  v.  Jenkiiis,  75  N.  C.  546  ;  Davis  v.  Ths 
Peophy  1  Gilm.  400.  In  this  case  it  was  expressly  decided  that 
where  an  act  of  the  legislature  gave  a  collector  of  taxes  a  longer 
time  in  which  to  make  payment  than  he  had  by  the  law  in  exist- 
ence when  he  executed  his  official  bond  with  sureties,  the  sureties 
were  fully  discharged  if  the  act  was  passed  without  consent.  n$ 
People  V.  McHatton  et  ah,  2  Oilm.  630,  is  to  the  same  effect  John" 
son  V.  Hacker,  8  Ileisk.  388,  holds  the  same  doctrine,  and  the  opin- 
ion of  the  court  delivered  by  Nicholson,  C.  J.,  is  a  very  able  dis- 
cussion of  the  subject,  and  his  argument  is  conclusive.  The 
Virginia  case  is  supported  by  the  Siate  of  Maryland  v.  CarUiany  1 
Gill,  240,  but  we  have  found  no  other,  and  these  cases  seem  tostaod 
by  themselves.  Section  07,  p.  1170,  Wag.  Stat,  is  a  recognition  of 
the  doctrine  that  any  change  or  alteration  in  the  law  made  by  the 
general  assembly  after  the  execution  of  the  bond  would  have  dis- 
charged the  sureties  before  the  enactment  of  that  section,  which 
expressly  provides  that  bonds  given  in  pursuance  of  that  act  (Rev- 
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enue  Aot)  shall  not  be  considered  Yoid,  nor  shall  any  security  be 
released  by  any  change  or  alteration  in  the  law  made  by  the  gen- 
eral assemblyy  although  made  after  the  execution  of  the  bond.  Our 
conclusion  in  this  case  has  not  been  reached  but  with  great  hesi- 
tancy^ and  on  account  of  the  public  interests  involved  the  question 
presented  has  received  an  unusual  degree  of  attention  ;  but  reason 
and  the  weight  of  authority  demand  that  the  judgment  of  the  Cir* 
euit  Court  be  reversed  and  the  cause  remanded. 

All  concur. 

Jtidgmeni  reversed. 


BUTLSB  v.   DORXAN. 

<68  Mo.  »6.) 

Agency — agent  eeUing  by  $ampU  and  on  eredU,  reeeiting  payment. 

An  agent  eeUing  goods  only  bj  aample,  and  forbidden  to  receive  payment, 
sold  goods  on  a  credit  of  four  months.  Six  days  thereafter  he  drew  in  hit 
own  name  for  ]oart  of  the  price,  which  was  paid.  The  money  not  being  paid 
to  hi3  principal,  held,  that  the  payment  did  not  protect  the. purchaser. 

ACTION  on  account  for  goods    sold.     The   opinion  states  the 
case.    The  defendant  had  judgment  below. 

it.  C.  McBethf  for  plaintiff  in  error. 
Chae.  B.  Wilson,  for  defendant  in  error. 

Henry,  J.  This  was  an  action  for  the  recovery  of  the  balance 
of  an  account  alleged  to  be  due  from  Dorman  to  the  plaintiffs.  On 
the  12th  day  of  September,  1874,  the  plaintiflFs  employed  Wm.  S. 
Ridgely  as  a  travelling  agent  to  sell  goods  for  them  by  sample  in  the 
State  of  Missouri.  On  the  6th  day  of  October  thereafter,  less  than 
a  month  after  his  employment,  he  sold  to  defendant,  on  four 
months^  time,  two  bills  of  goods,  one  for  $346.43,  and  the  other  for 
$'^7.25.  The  agent  was  not  intrusted  with  possession  of  the  goods 
sold,  and  was  expressly  forbidden,  by  the  terms  of  his  employment, 
to  receive  payment  for  goods  sold. 

On  the  12th  day  of  October,  1874,  six  days  after  he  sold  the 
goods  to  the  defendant,  Sidgoly  drew  a  draft  on  the  defendant  for 
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160,  and  wrote  requesting  him  as  an  especial  favor  to  him  to  paj 
the  draf  ty  promising  to  return  the  money  when  he  again  reached 
Clinton,  or  to  credit  the  amount  on  the  bills  of  goods  ;  that  he  ex- 
pected to  return  to  Clinton,  where  defendant  resided,  in  about  ten 
days.  Defendant  paid  plaintiffs  all  the  bill  except  $60,  insistiog 
that  he  was  entitled  to  a  credit  for  that  amount  paid  to  Bidgely. 

A  jury  was  waived  and  the  cause  was  tried  by  the  court.  The 
principal  question  for  determination  is  presented  by  the  first 
declaration  of  law  given  by  the  court,  which  was  :  **  That  if  the 
<court  find  from  the  evidence  that  Wm.  S.  Bidgely  was  the  agent  of 
plaintiffs  only  to  sell  merchandise  by  sample  for  plaintiffs,  and 
that  in  the  month  of  October,  1874,  defendant  purchased  of  plaint- 
iffs, through  their  agent  Sidgely,  the  bill  of  goods  in  controversy, 
iind  that  some  few  days  after  said  purchase  said  agent  drew  on  de- 
fendant for  $60,  which  defendant  paid,  then  defendant  is  not  en- 
titled to  a  credit  for  said  sum  on  said  bill  of  goods  against  plaint- 
iffs, unless  said  amount  was  by  said  agent  paid  over  to  plaintiffs, 
or  unless  said  agent  was  authorized  by  plaintiffs  to  receive  pay- 
ment on  such  sales  ;  but  such  authority  to  receive  payment  need 
not  be  express,  it  may  be  implied  from  the  fact  of  selling,  unless 
the  contrary  appears."  Sumner  v.  Saunders,  51  Mo.  89,  Brooks  v. 
Jameeon,  55  id.  505,  and  Rice  v.  Oroffman,  5G  id.  434,  are  relied 
upon  as  sustaining  the  principle  announced  in  that  instruction. 

In  Sumner  v.  Sands  the  court  construed  the  card  recognixing 
Shriver  as  plaintiff's  agent,  as  creating  a  general  agency.  Said 
Adams,  J.:  ''  By  the  card  read  in  evidence,  which  is  admitted  to 
be  genuine,  Shriver  was  held  out  to  the  people  of  Shelby  county  as 
a  general  agent  for  plaintiff  for  that  county."  Shriver  also  had 
possession  of  the  sewing  machine  when  ho  sold  it  to  the  defendant 
In  Brooks  et  at  v.  Jameson  there  is  nothing  analogous  to  this  case. 
There  the  purchasers  of  the  threshing  machine  from  an  agent  were 
told,  pending  the  negotiations  for  the  sale,  that  they  could  pay  the 
notes  at  Cameron,  Missouri.  Two  of  the  notes  were  paid  to  the 
agents  at  Cameron.  Yobies,  J.,  who  delivered  the  opinion  of  the 
court,  observed  that  ^^  the  plaintiffs,  when  the  second  note  became 
due,  had  written  to  defendants  requesting  them  to  pay  it  to  these 
same  agents.  This  they  had  been  told  by  the  agente  when  the 
notes  were  given  was  the  way  the  payments  were  to  be  made.  H 
the  plaintiffs  had  by  this  course  of  dealing  held  out  those  men  at 
Cameron  as  their  agenU  to  receive  the  money,  and  this  indaoed 
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the  defendants  to  pay  the  money  to  the  agents,  they  ought  to  be 
concluded  thereby.'' 

Rice  et  al,  y.  Oroffman  is  no  authority  for  the  doctrine  of  the  in- 
atmotion  in  question.  It  is  true  it  is  there  stated  in  general  terms. 
that ''  a  power  to  sell  goods  includes  a  power  to  receive  payment," 
bat  the  ground  upon  which  the  decision  is  based  appears  in  that 
paragraph  of  the  opinion  in  which  Judge  Napton  said  :  '^  What- 
ever the  plaintiffs  may  say  as  to  the  agency  of  Berlzheimer,  it  is. 
clear  that  he  negotiated  and  effected  the  sale  to  defendant,  that  he^ 
had  the  cigars  and  delivered  them,  and  there  was  nothing  to  show 
that  he  was  not  the  owner  except  the  bill ;  and  conceding  he  was* 
not»  the  presumption  was,  that  as  he  had  authority  to  sell,  he  had 
authority  to  receive  payment." 

The  distinction  between  factors  and  brokers  has  long  been  settled. 
A  factor  is  one  to  whom  goods  are  consigned  for  sale.  He  has  the 
possession  and  a  special  property,  and  on  a  sale  may  receive  pay- 
ment A  broker  has  not  possession  of  the  goods.  Said  Peckham, 
J.,  in  Higginsy.  Moore^  34  N.  T.  418:  ''It  has  been  questioned 
among  civilians,  says  Livermore,  whether  an  authority  to  sell  or  let 
includes  an  authority  to  receive  the  price  or  not,  and  that  Pothier 
says  this  power  is  not  generally  included.  1  Liv.  on  Agency,  74  ; 
Pothier*s  Waite  des  obligations,  477 ;  but  that  in  some  cases  it  will 
be  presumed,  as  if  goods  are  put  into  the  hands  of  public  brokers 
to  be  sold,  and  they  are  in  the  habit  of  receiving  the  price.  Put- 
ting the  goods  in  their  hands  implies  an  authority  to  receive  pay- 
ment, as  it  does  to  receive  payment  on  securities.  2  Liv.  284, 285;. 
3  Chitty's  Grim.  Law,  207,  208." 

In  Rice  v.  Oroffman  Napton,  J.,  cites  Story  on  Agency,  §  102, 
for  the  general  proposition  that  *'  a  power  to  sell  goods  includes  a 
power  to  receive  payment  on  the  sale,"  but  Judge  Story  qualifies 
that  general  proposition  with  a  proviso  that  the  payment  is  made 
at  the  time  of  the  sale,  and  in  a  note  it  is  stated  that  the  purchaser 
cannot  pay  the  agent  at  a  subsequent  time,  unless  there  be  soma 
proof  of  authority  other  than  a  mere  power  to  sell.  Seipley.  Irwiny 
30  Penn.  St  513;  Law  v.  StokeSy  32  N.  J.  Law,  249. 

In  Seiple  y.  Irwin  the  court  said:  ''It  is  undeniable  that  an 
agent  to  whom  merchandise  has  been  intrusted  with  authority  to 
sell  and  deliver  it  is  authorized  to  receive  the  price  ;  otherwise  the 
fraud  on  the  purchaser  would  run  into  cruelty.  This  agent's  powers^ 
were  not  embraced  in  that  description.    He  was  employe<l  only  to> 
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make  sales.  As  a  clieck,  his  employers  seem  to  have  retained  in 
their  own  hands  the  delivery  of  the  goods  and  the  appointment  of 
the  terms  of  sale.  The  goods  in  question  were  so  delivered  as  to  in- 
form the  defendant  sufHciently  of  the  character  of  the  agency.  When 
the  agreement  had  been  made  for  payment  in  six  mouths,  the  con- 
tract was  complete.  The  subsequent  acceptance  of  cash,  with  a 
deduction  of  five  per  centum  from  the  billy  was  a  new  and  totally 
unauthorized  arrangement  on  the  agent's  part  In  making  pay- 
ment, the  defendant  took  the  risk  of  his  integrity,  and  they  must 
bear  the  loss  which  his  unfaithfulness  imposed." 

These  remarks  are  strikingly  applicable  to  the  case  we  are  con- 
sidering. Here  the  goods  had  been  sold  on  four  months'  credit,  and 
six  days  after  the  sale  was  accomplished  the  agent  drew  the  draft  in 
question,  which  defendant  paid.  In  LawY,  SiokeSf  32  N.  J.  Law, 
250,  the  doctrine  of  Seiple  v.  Ir7oin  was  approved,  and  the  coort 
said  :  '^  An  agent  employed  to  make  sales,  and  selling  on  credit,  is 
not  authorized  subsequently  to  collect  the  price  m  the  name  of  the 
principal,  and  payment  to  him  will  not  discharge  the  purchaser 
unless  he  can  show  some  authority  in  the  agent  other  than  that 
necessarily  implied  in  a  mere  power  to  make  sales.  **  Again,  ^  Where 
an  agent  is  intrusted  with  the  possession  of  goods  with  an  nnre- 
stricted  power  to  sell,  or  payments  are  made  over  the  counter  of  the 
principal's  store -to  a  shopman  accustomed  to  receive  money  there 
for  liis  employer,  the  authority  to  receive  payment  will  be  impUed 
in  favor  of  innocent  persons,  because  the  principal,  by  his  own  act» 
gives  to  the  agent  an  apparent  authority  to  receive  such  payment** 

From  these  and  other  authorities  that  might  be  cited,  it  seems 
clear  that  "^hcre  the  principal  has  clothed  the  agent  with  the  indicia 
of  authority  to  receive  payment,  as  by  intrusting  to  him  the  pos- 
session of  the  goods  to  bo  sold,  the  purchaser  is  warranted  in  paying 
the  price  to  the  agent,  but  wher  the  agent  has  not  the  poesession 
of  the  goods,  or  other  indicia  of  authority,  and  is  only  authorized 
to  sell,  if  the  purchaser  pays  the  price  to  the  agent  he  does  so  at 
his  peril,  and  it  devolves  upon  him,  in  a  suit  for  the  pnrefaase- 
money  by  the  principal,  to  prove  that  the  agent  was  also  authorised 
to  receive  payment 

The  declaration  by  the  court  that  authority  to  receive  payment 
by  the  agent  might  be  implied  from  the  authority  to  sell  wu 
incorrect    The  judgment  is  reversed  and  the  cause  remanded. 

All  concur.  RevermL 
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(68  Mo.  340.) 

Omrrier  of  pantngmn  —  negUgonM — hackney  coaehnun  —  HabiUtg  iograMiam 

passenger. 

In  the  absence  of  ezprese  oootntct,  a  carrier  of  paesengere  by  hackney  coaches 
10  liable  for  injuries  resulting  from  his  negligence  to  a  gratuitous  pass-, 
enger. 

ACTION  of  negligence.    The  opinion  states  the  facts.     The 
plaintiff  had  judgment  below. 

Wallace  i&  Chiles^  for  appellants. 

Phillips  <6  Vest  and  Rathbun  <£'  SJiewalter,  for  respondent 

NoBTOK^  J.  This  suit  was  instituted  in  the  Lafayette  Circuii 
Court  for  the  recovery  of  damages  for  injuries  alleged  to  have  been 
received  by  plaintiff,  in  consequence  of  the  unsoundness  of  a  hack 
used  by  defendants,  as  common  carriers,  in  transporting  persons 
from  the  depot  of  the  Missouri  Pacific  railroad,  in  the  city  of  Lex- 
ington to  different  points  in  said  city.  The  petition  alleges  that 
plaintiff  was  received  by  defendants  as  a  passenger,  and  that  the 
hack  used  by  them  was  unsound,  unsafe  and  unfit  for  such  use,  in 
consequence  of  which,  and  the  recklessness  and  gross  negligence  of 
defendants  in  using  the  same,  it  suddenly  broke  down,  thereby 
greatly  injuring  plaintiff  and  disabling  him  permanently.  The 
answer  of  defendants,  after  denying  the  allegations  of  the  petition^ 
sets  up  by  way  of  defense  that  they  were  the  owners  of  a  livery- 
stable  at  Lexington,  and  kept  horses  and  vehicles  for  hire,  and  that 
they  were  accustomed  to  send  hacks  to  said  depot  for  the  purpose 
of  conveying  passengers  therefrom  to  different  points  in  the  city, 
and  avers  that  defendants  were  not  common  carriers  of  persons, 
bat  were  livery  men  and  hackney  coachmen.  The  answer  further 
avers  that  plaintiff  was  a  conductor  on  the  railroad  from  Seda- 
lia  to  Lexington,  which  came  to  and  departed  from  said  depot  the 
morning  and  evening  of  each  day ;  and  that  plaintiff  was  accus'* 
tomed,  as  a  gratuitous  passenger,  to  enter  into  the  hacks  of  defend- 
ants and  to  be  carried  to  and  from  said  depot    That  plaintiff^  oa 
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the  daj  the  injury  was  Bastained,  entered  a  hack  of  defendanU 
without  paying  or  expecting  to  pay  fare ;  that  said  hack  so  entered 
was  sound  and  roadworthy  so  far  as  could  be  seen  or  known  by 
human  foresight,  skill  and  diligence.  It  is  also  alleged  that  said 
hack  was  drawn  by  well-trained  and  gentle  horses,  which  were  driven 
by  an  experienced  and  competent  driver ;  that  the  hack  was  not 
overloaded,  but  from  some  cause  unknown,  and  which  the  utmost 
skill  and  diligence  could  not  foresee,  the  left  spindle  of  the  front 
axle  gave  way  and  occasioned  the  injury  of  which  plaintiff  com- 
plains. 

.After  a  motion  to  strike  out  all  of  said  answer  setting  up  new 
matter  was  overruled,  plaintiff  filed  his  replication  traversing  the 
same.  Upon  a  trial  of  the  cause,  which  was  had  in  the  Gircait 
Court  of  Saline  county,  the  venue  of  the  cause  having  been  changed, 
the  plaintiff  obtained  judgment  for  tl,000,  from  which  the  de- 
fendants have  appealed  to  this  court  Besides  the  usual  errors 
assigned  are  the  following  :  First,  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  Second,  that  error 
was  committed  by  the  court  in  refusing  to  strike  out  parts  of  repli* 
cation.  Third,  that  the  court  erred  in  admitting  illegal  evidence, 
and  in  giving  improper  and  refusing  proper  instructions. 
[Omitting  other  points.] 

It  is  insisted  that  the  third  instruction  in  which  the  jury  were,  in 
effect,  told  that  if  plaintiff  was  agratuitous  passenger,  such  &ctcon- 
stituted  no  defense,  and  if  they  believed  that  in  consideration  of 
plaintiff  notifying  defendants  by  telegraph  before  the  arrival  of  trains 
at  Lexington  of  the  number  of  persons  therein  who  would  require 
transportation  from  the  depot,  defendants  allowed  plaintiff  to  ride  in 
their  hacks  without  paying  fare,  that  then  plaintiff  was  not  a  gn^ 
tuitous  passenger.  It  is  claimed  that  this  instruction  should  not 
have  been  given,  because  there  was  no  evidence  on  which  to  base 
it,  and  because  it  does  not  assert  a  correct  principle.  Mr.  Chanslor, 
one  of  the  defendants,  in  his  evidence  states  that  the  conductor 
would  sometimes  telegraph  for  extra  hacks;  that  he  had  told  his 
men  not  to  charge  the  conductor  or  railroad  men,  PlaintiflE,  u  his 
evidence,  states  that  he  was  in  the  habit  of  telegraphing  to  defend- 
ants  before  the  arrival  of  his  train  the  number  of  persons  who  would 
be  likely  to  require  carriage  by  them.  This,  we  think,  was  soffi- 
cient  to  authorize  the  instruction.  The  pnnciple  announced  in  it, 
thkt  although  plaintiff  might  have  been  a  gratuitous  passengeri  buA 
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fact  constituted  no  defense,  is  supported  by  uU  the  authorities 
which  have  come  under  oar  observation.  While  in  some  of  them 
intimations  are  made  that  in  the  case  of  a  gratuitous  passenger,  the 
carrier  may  only  be  liable  for  gross  negligence,  it  has  not  been  held 
in  any  of  them  that  such  fact  would  exempt  the  carrier  from  all 
liability.  On  the  contrary,  the  weight  of  authority  favors  the  doc- 
trine of  holding  the  carrier  of  passengers  to  the  same  degree  of 
diligence  in  all  cases  where  one  has  been  received  as  a  passenger,  on 
the  principle  that  if  '^  a  man  undertakes  to  do  a  thing  to  the  best  of 
his  skill,  when  his  situation  or  profession  is  such  as  to  imply  skill, 
an  omission  of  that  skill  is  imputable  to  him  as  gross  negligence." 
ShxelU  V.  Blacklnime,  1  H.  Bl.  115,  158;  2  M.  &  W.  143. .  In  the 
case  of  Philadelphia  d  Read.  R.  R.  Co.  v.  Derby,  14  How.  4G8,  it 
was  held  that  '^  if  plaintifF  was  lawfully  on  defendant's  railroad  at 
the  time  of  the  collision,  and  the  collision  and  consequent  injury  to 
him  were  caused  by  the  gross  neglect  of  one  of  the  servants  of  de- 
fendant then  employed  on  the  road,  he  was  entitled  to  recover,  not- 
withstanding the  circumstance  that  he  was  a  stockholder  in  the 
company,  and  was  riding  by  invitation  of  the  president,  paying  no 
fare,  and  not  in  the  usual  passenger  car."  It  was  also  observed  that 
''when  carriers. undertake  to  convey  persons  by  the  powerful  and 
dangerous  agency  of  steam,  public  policy  requires  that  they  should 
be  held  to  the  greatest  possible  care  and  diligence,  and  whether  the 
consideration  for  such  transportation  be  pecuniary  or  otherwise, 
the  personal  safety  of  the  passengers  should  not  be  left  to  the  sport 
of  chance  or  the  negligence  of  careless  servants.  Any  negligence 
in  such  cases  may  well  deserve  the  epithet  of  gross.''  This  case  was 
followed  in  the  case  of  Indianapolis  R.  R.  Co.  v.  Ilorst,  93  XT.  S. 
291;  Steamboat  New  World  v.  King,  16  How.  469;  New  York  Cent. 
R.  R.  Co.  y.  Loekwoody  17  WalL  357. 

In  section  528,  Angell  on  Carriers,  it  is  said  that  ''  the  circum- 
stance that  the  passenger  is  a  steamboatman,  and  as  such  is  carried 
gratnitously,  does  not  deprive  him  of  the  right  of  redress  enjoyed 
by  other  passengers."  If  the  above  authorities  go  no  further,  they 
at  least  conclusively  settle  the  question  that  a  gratuitous  passenger 
can  recover  for  an  injury  occasioned  by  the  gross  neglect  of  the 
carrier,  and  also,  that  in  such  cases  any  negligence  is  gross  negli- 
gence. This  latter  principle  has  been  recognized  by  this  court  in 
the  case  of  McPheeters  y.  ffann.  £  St.  Jo.  R.  R.  Co.,  45  Mo.  26,  in 
which  Wagksb,  J.,  observes  that  '<  counsel  for  appellant  laid 
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great  stress  on  the  assamption  that  gross  negligence  should  be 
proved  before  defendant  could  be  held  liable.  In  England  it  it 
now  the  course  of  adjudication^  and  definitely  settled^  that  there  is 
no  difference  between  negligence  and  gross  negligence,  the  latter  be> 
ing  nothing  more  than  the  former  with  the  addition  of  a  yitoperatiTe 
epithet'^  The  cases  of  Ready  v.  SteainbocU  Highland  Marg,  17  Mio. 
4G1,  and  Gray  y.  Mo.  River  Packet  Co.<,  64  id.  47,  to  which  we  haTe 
been  cited,  do  not  apply.  In  the  former  the  only  point  decided  was 
that  ''negligence  is  not  a  conclusion  of  law  simply  from  the  fact 
that  a  boat  passed  a  dangerous  point  in  the  river,  known  to  be  diflEl- 
cult  to  pass  in  the  night."  In  the  latter  case  the  principle  con* 
tended  for  by  defendants  was  said  to  be  correct  when  applied  to  a 
mere  mandatory  as  contradistinguished  from  a  common  carrier. 

JiidgmmU  affirmedm 


Bbikdbks  y.  KoPPELMAirV, 

(66  Mo.  488.) 

Wm-^devUe  for  Ufo-^impUed  ptneer  to  mBL 

▲  deviae  for  life  is  not  enlarged  to  a  fee  bj  a  enbeequent  implied  powwrtoMlL 

PARTITION.    The  opinion  states  the  facts.    The  defendants 
had  judgment  below. 

Hitclhcock^  Lubhe  S  Player^  for  appellants. 

A,  J.  P.  Oaresche  s,nA  Jeff.  Chandler^  for  respondent,  argued  that 
the  widow  took  a  life  estate,  enlarged  by  the  power  of  sale  into  a 
foe,  citing  McKemitfe  Appeal^  41  Conn.  607 ;  8.  c,  19  Am.  Be^ 
525;  AHorney-Oeneralv.  fTaS,  Fitzg.  314;  Jackson  \.  KiMsimmime, 
10  Johns.  20;  Ramsdell  v.  RamedelU  21  Me.  288;  Home  v.  Knapp^ 
21  Pick.  416  ;  Homer  v.  SheUon,  2  Mete.  202  ;  2  Story's  Eq.  Jnr., 
§  1073  ;  WriffM  v.  Atkins,  17  Ves.  255  ;  2  Hill,  on  Beal  Prop.  581 ; 
Carr  v.  Dings,  58  Mo.  405;  2  Redfield  on  Wills,  659,  note  M; 
Executors  v.  Seeger,  6  G.  E.  Oreen,  90 ;  Garter  t.  Reddiskf  6 
Gent  Law  Jour.  492 ;  Brands  Witt,  40  Mo.  279 ;  Davis  ▼.  Bsyp, 
20  Ohio  St  566. 
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Nafton,  J.  The  principal  qutetions  discussed  in  this  case  in- 
▼oI?e  the  proper  constmotioa  of  the  will  of  Koppelmann,  which  is 
as  follows : 

I,  the  subscriber,  John  H.  Koppelmann,  of  the  city  and  oounty 
of  St  Louis,  State  of  Missouri,  being  of  sound  and  disposing  mind 
and  memory,  and  feeling  naturally  solicitous  to  settle  my  worldly 
affairs,  with  which  Providence  has  blessed  me,  in  such  manner  as 
to  prevent  all  future  doubts  and  difficulties,  declare  and  publish 
this,  my  last  will  and  testament :  1st.  I  will  that  all  my  just  debts 
and  funeral  expenses  be  fully  paid  by  my  executrix  hereinafter 
mentioned,  as  soon  as  convenient  after  my  decease.  2d.  I  hereby 
give  and  bequeath  to  my  beloved  wife,  Anna  Koppelmann,  all  my 
estate,  real  and  personal  and  mixed,  for  and  during  her  life-time. 
3d.  The  foregoing  bequest  is  made  under  the  express  proviso  that 
my  said  wife  will  bo  a  mother  indeed  to  oar  adopted  daughter, 
Johanna,  now  six  years  old;  that  she  will  bring  her  up  and  educate 
her  acconling  to  her  best  means;  also  that  my  said  wife  will  carry  on 
and  continue  my  business  in  company  with  my  copartners  ;  but  I 
will  that  no  part  of  my  real  estate,  still  less  the  whole  of  it,  be  sold 
or  otherwise  disposed  of  before  the  lapse  of  twenty-five  years,  and 
should  it  appear  hereafter  that  the  business  cannot  be  carried  on 
with  the  present  capital,  then  said  business  shall  bo  reduced  to  such 
an  extent  as  to  bring  it  into  conformity  with  the  present  capital. 
4th.  After  the  decease  of  my  said  wifo,  Anna  Koppelmann,  the 
property  then  left  shall  be  divided  as  follows  :  One-half  shall  be 
given  to  our  said  adopted  daughter  Johanna,  provided  she  will  be  a 
good  girl  and  demean  herself  as  such  toward  her  parent,  and  the 
other  half  shall  go  to  the  nearest  and  lawful  heirs  of  mine  and  that 
of  my  said  wife,  share  and  share  alike.  I  hereby  nominate  and 
appoint  my  said  wife,  Anna  Koppelmann,  to  be  executrix  of  this 
my  last  will  and  testament  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal,  at  the  city  of  St  Louis,  this  7th  day  of  May, 
1869.  (Signed)  John  H.  Koppblmakk. 

The  object  of  all  courts  in  the  construction  of  a  will  is  to  asoer- 
tain  the  intention  of  the  testator,  where  it  is  possible.  It  unfor- 
innately  happens  that  where  wills  are  written  by  persons  unskilled 
not  merely  in  law  but  in  the  language  in  which  their  intentions  are 
expressed,  there  are  found  such  contradictory  clauses  as  render  it 
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exceedingly  difficalt  to  asoertain  what  is  the  leading,  prominentaad 
controlling  objeot  of  the  wilL  In  such  cases  coarts  have  establisbed 
some  rules,  and  some  exceptions  to  them,  by  which  they  will  bo 
guided — all  of  them  with  a  view  to  give  efFect  to  the  intentions  ol 
the  testator,  as  gathered  from  the  entire  will. 

In  this  case,  the  will  of  Eoppelmann  gives  to  Mrs.  Eoppelmann 
all  his  estate,  real  and  personal,  for  and  during  her  life-time.  In  a 
succeeding  clause  she  is  impliedly  authorized  to  sell  any  part  of  bis 
real  estate  after  the  lapse  of  twenty-five  years  to  enable  her  to  carry 
on  his  copartnership  business  and  to  educate  the  adopted  daughter. 
The  property  left  on  the  decease  of  his  wife  he  then  directs  to  be 
given  to  certain  persons,  clearly  designated.  It  is  insisted  that  this 
power  implie<lly  given  to  sell  the  real  estate  enlarges  her  interest  in 
it  from  a  life  estate  to  a  fee.  The  answer  to  this  may  be  best  given 
in  the  language  of  Sir  Wm.  Orant,  in  Bradly  v.  Wesicott^  13  Ves. 
445  :  '^The  distinction  is  perhaps  slight,  which  exists  between  a 
gift  for  life  with  a  power  of  disposition  superadded,  and  a  gift  to  a 
person  indefinitely  with  a  superadded  power  to  dispose  by  deed 
or  will.  But  the  distinction  is  perfectly  established,  that  in  the  latter 
case  the  property  vests.  A  gift  to  A  and  such  persons  as  he  shall 
appoint  is  absolute  property  in  A  without  any  appointment ;  but 
if  it  is  to  him  for  life,  and  after  his  death  to  such  person  as  he  shall 
appoint  by  will,  he  must  make  an  appointment  in  order  to  en- 
title that  person  to  any  thing."  The  same  judge  decided  in  the 
case  of  Barf  or  A  v.  Street,  16  Yes.  135,  that  where  there  was  a  gift 
for  life  to  A,  with  a  power  of  appointment  by  deed,  or  writing  or 
will,  A  had  the  entire  estate.  ^^  An  estate  for  life  with  an  unquali- 
fied power  of  appointing  the  inheritance,"  said  the  master  of  the 
rolls,  **  comprehends  every  thing.  By  her  interest  she  can  convey 
her  life  estate.  By  this  unlimited  power  she  can  appoint  the  in- 
heritance. 'The  whole  fee  is  then  subject  to  her  disposition."  It 
will  be  observed  in  reference  to  this  last  decision,  which  upon  a 
cursory  view  might  seem  to  ccnfiict  with  the  first,  that  although  the 
devisee  is  given  an  express  estate  for  life,  yet  by  subsequent  clauses 
an  unlimited  power  of  disposition  is  given  her  either  by  deed  or 
will,  and  for  no  specific  object.  A  party  cannot  give  an  nnlimited 
dominion  of  his  property  to  one  and  at  the  same  time  a  limited 
right  in  it  to  another ;  in  other  words,  a  remainder  cannot  be  en- 
grafted on  a  fee. 

The  distinction  taken  in  Bradly  v.  Westcott  is  recognised  by 
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this  court  as  early  as  tlie  case  of  Rubet/  y.  Bameii,  12  Mo.  1,  and 
snbfleqnently  in  Gregory  v.  Cotoffill,  19  id.  415,  and  Oreen  v.  Sutton^ 
50  id.  190.  It  is  also  distinctly  announced  in  Jackson  v.  Robins, 
16  Johns.  587.  The  result  is  that  where  there  are  inconsistent  de- 
Tises  the  courts  are  compelled  in  some  cases  to  enlarge,  in  others  to 
cut  down  the  estate,  in  order  to  carry  out  the  leading  and  prominent 
objects  of  the  testator  as  indicated  by  a  view  of  the  entire  will  and 
all  its  Tarious  provisions.  'In  the  present  case,  however,  there  is  no 
necessity  for  enlarging  the  estate  for  life,  given  to  Mrs.  Koppelmann, 
into  a  fee  in  order  that  she  may  sell  a  part  or  the  whole  of  the  real 
estate  if  the  manufacturing  business  in  which  Koppelmann  was  a 
copartner  required  it,  since  such  a  power  may  well  co-exist  with 
an  estate  for  life  in  Mrs.  Koppelmann.  Admitting  that  the  pro- 
hibition against  any  sale  for  twenty -five  years  may  be  regarded  as 
though  it  had  been  only  for  one  year,  or  had  been  entirely  omitted, 
the  power  to  sell  was  limited  to  a  specific  purpose  and  was  nnaccom* 
panied  with  a  power  to  dispose  of  by  devise.  On  the  contrary, 
the  property  thus  left  at  the  death  of  the  wife  was  devised  specific- 
ally to  hie  adopted  daughter  and  the  heirs  of  his  wife  and  himself, 
in  certain  proportions  named,  and  the  estate  consisted  of  personal 
property  as  well  as  realty.  In  the  case  of  Gregory  v.  CowgiU,  19 
Mo.  415,  an  express  estate  for  life  was  given  to  the  devisee  without 
any  power  of  disposition  either  by  deed  or  will,  except  what  might 
be  implied  by  the  words  in  the  devise  over  which  were  "  what  re- 
mains  of  my  estate,  both  real  and  personal,  after  the  death  of  my 
wife,''  anil  i:  was  held  that  an  express  estate  for  life  could  not  be 
converted  into  a  fee  by  words  of  mere  implication,  unless  the 
general  intent  of  the  testator  required  it.  In  that  case  there  was 
no  express  power  given  the  devisee  to  sell ;  in  the  case  now  before 
us  such  a  power  may  be  inferred  from  the  third  clause  of  the  will,' 
and  the  words  in  the  fourth  clause,  "  the  property  then  left,"  may 
very  well  include  the  personal  and  real  property  not  disposed  of 
under  the  power  in  the  third  clause. 

The  case  of  Ramsdell  v.  Ratnsdell,  21  Me.  288,  is  cited  as  an  au- 
thority conflicting  with  these  views,  but  we  do  not  so  understand 
it.  Judge  Shkplet  states  it  to  be  a  settled  rule  of  law  that  if  the 
devisee  have  the  absolute  right  to  dispose  of  the  property  at 
pleasure,  the  devise  over  is  inoperative,  but  that  where  the  tes* 
tator  gives  the  first  taker  an  estate  for  life  only  by  express  words' 
and  annexes  to  it  a  power  of  disposal  on  a  certain  eyent  or  for  a 
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oertain  parpose^  the  life  estate  is  not  thereby  enlarged  into  a 
fee.*  In  that  case  there  was  no  express  estate  for  life  gi^en  to  the 
wife,  except  in  regard  to  certain  plate  and  jewels^  and  the  will  was 
oonstmed  to  give  her  an  absolute  estate  in  the  land  on  die  strength 
li  the  words  '^  if  any  remains "  m  the  devise  0¥er.  At  the  same 
time  the  court  distinctly  recognized  the  doctrine  of  Bradlg  v. 
WestcotL 

In  Harris  v.  Knappy  21  Pick.  416,  the  will  provided,  after 
directing  the  sale  of  all  the  real  estate  of  testatrix  and  the  payment 
of  her  debtSy  that  what  remained  of  real  and  personal  estate  should 
be  given,  one-half  to  her  daughter  M.  (a  married  woman),  for  her 
use  and  disposal  during  her  life,  and  whatever  remained  at  her 
death  to  M.'s  two  daughters.  This  was  held  to  be  not  merely  a 
bequest  of  the  income  of  one-half  of  such  residuary  fund  during 
her  life,  but  that  M.  might,  in  her  life-time,  dispose  of  the  princi- 
pal either  in  whole  or  in  part.  The  case  seems  to  have  been  de- 
cided on  the  principles  announced  by  Sir  Wm.  Grant  in  Barfari 
V.  Street,  The  bequest  was  confined  to  personal  estate,  and  the 
only  question  was  whether  the  words  '^  for  her  use  and  disposal 
during  her  life"  limited  her  to  the  income  of  this  fund,  or  gave  her 
a  power  to  dispose  of  the  entire  property  at  pleasure,  provided  it 
was  done  during  her  life.  The  court  adopted  the  latter  view,  and 
as  such  a  disposition  had  been  made  by  her  and  her  husband,  its 
validity  was  sustained. 

In  Davis  v.  Boggs^  20  Ohio  St.  550,  the  testator  bequeathed  to 
his  wife  ''  in  trust  only  and  during  her  natural  life  only*'  certain 
rents  of  real  estate,  interest  on  debts  due  him  and  dividends  on  his 
bank  stock,  with  a  proviso  that  the  debts  and  bank  stock  should 
not  be  diminished.  The  only  question  in  that  case  was,  whether 
the  legatee  took  an  absolute  beneficiary  interest  in  these  dividends, 
or  only  a  trust  estate  in  them,  and  the  court  held  that,  looking  into 
the  entire  will,  it  was  plain  that  the  testator  did  not  use  the  wordi 
**  in  trust  only  "  in  their  technical  sense,  and  that  they  must  be  re- 
jected as  unmeaning,  and  that  the  wife  took  an  absolute  property 
in  the  dividends,  rents  and  interest  so  bequeathed  to  her.  So  that 
in  this  case  a  trust  estate  was  raised  to  a  beneficial  one,  as  in  Box- 
ier  V.  Botoyer,  19  Ohio  St  490,  the  same  court  cut  down  a  fee  sim- 
ple to  a  life  estate  —  both  on  the  same  principle,  that  looking 
through  the  entire  will  and  finding  other  provisions  entirely  incon* 
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ASteni  with  such  dauBes,  they  were  necessarily  rejected  or  modi- 
fied in  order  to  carry  out  the  general  intent  of  the  testator. 

In  regard  to  the  will  now  under  consideration,  although  ohviously 
written  by  one  more  accustomed  to  a  foreign  language  than  our 
own,  we  do  not  find  any  difficulty  in  reconciling  the  life. estate  of 
the  wife,  which  is  very  clearly  given  her,  in  all  of  his  property  of 
•evefy  deeeiiption,  with  the  subsequent  clauses  in  which  we  assume 
that  a  power  to  sell  the  real  estate  is  given  her,  manifestly  with 
gnat  idnctance,  and  restricted  to  specific  purposes  and  postponed 
to  a  Tery  remote  period.  Such  a  power  we  have  seen  from  the  cur- 
rent of  authorities,  only  a  few  of  which  I  have  referred  to,  and 
those  chiefiy  such  as  the  counsel  for  plaintifF  have  argued  as  main- 
taining a  different  doctrine,  docs  not,  of  itself,  enlarge  a  life  estate 
given  in  terms  to  a  fee.  It  is  not  material  in  the  present  action, 
which  is  for  a  partition,  whether  this  power  of  sale  of  the  real 
estate  is  properly  inferable  from  the  terms  of  the  third  clause  of 
the  will  or  not  Mrs.  Eoppelmann  has  remarried,  never  has  exer^ 
cised  the  power,  has  conveyed  all  her  interest  in  the  estate  to  Eu- 
gene D.  Gkresche,  and  Mr.  Garescho  has  conveyed  it  to  the  plaintiff, 
Keinders,  now  the  husband  of  Mrs.  Eoppelmann.  So  that  the 
only  importance  it  has  i^  in  connection  with  its  effect  upon  the 
proper  construction  of  the  second  clause  in  the  will,  and  we  are 
satisfied  that  it  does  not  enlarge  the  life  estate  given  in  this  clause 
to  a  fee. 

[Omitting  other  questions.] 

Judgment  affirtned. 


Chouteau  Insurakcb  Co.  y.  Holmes'  Adm b. 

(f»  Mo.  aoi.) 

(UrporaUmi  — >  meeting  of  direeior$  —  when  neiies  presumed. 

A  ^foanaa  of  the  direeton  of  a  oorpontion  having  attended  a  special  meetlog^ 
it  will  be  preramed  prima  fade  that  all  the  diiectors  were  duly  notified  te 
attend. 

SUIT  to  recover  assessments  on  a  stock-note  given  by  Nehemiah 
Holmes,  deceased,  to  the  plaintiff  company.  The  assessments 
were  ordered  at  special  meetings  of  the  board  of  directors,  at  which 
aquomm  was  present.    There  was  no  evidence  to  show  that  notioe 
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uf  the  meetings  was  given   to  the  directors.    Plaintiit  hid  judg- 
ment 


Oage  (&  Laddy  for  appellant. 

11.  A.  Frame  and  B,  WelUy  for  respondent. 

IIi:xnY,  J.  It  does  not  appear  by  express  eyidenoe  thainotieet 
of  the  special  meetings  of  the  board  of  directors,  at  which  the  as- 
sessments were  made,  were  given  to  the  directors,  although  it  does 
appear  that  a  qaornm  of  the  directors  was  present  and  made  the 
assessments.  Nor  was  any  evidence  introduced  or  offered  to  show 
that  notices  were  not  given.  That  all  the  directors  mast  be  notified 
of  a  special  meeting  of  the  board  is  conceded;  but  the  qaestion  for 
detennination  is,  whether  if  the  meeting  be  held  and  a  qaornm  be 
present,  it  will  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary,  that  such  notice  was  given,  and  all  steps  taken  neoessarj 
to  constitute  it  a  regalar  and  valid  meeting  of  the  board.  In  Sar- 
gent V.  Webaiery  13  Mete.  604 ;  Lane  v.  Brainerd,  30  Conn.  577,  and 
McDanieU  v.  Tlie  Flower  Brook  Manuf.  Co.,  22  Vt  274,  it  was  de- 
cided that  such  would  be  the  presumption.  In  Sargent  t.  WebeUr 
the  court  observed  :  '^  Another  objection  of  the  same  kind  is,  that 
it  does  not  appear  that  notice  of  the  meeting  was  given  to  all  the 
directors.  But  the  contrary  does  not  appear;  and  it  would  be 
hazardous  to  decide  that  every  vote  passed  by  an  aggregate  body  ii 
void,  if  it  do  not  appear  by  the  record  that  all  were  present  We 
believe  it  is  not  usual,  in  corporate  records,  to  state  how  the  mem- 
bers were  notified.  The  presumption, ''omnia  rite  acta,**  covers 
multitudes  of  defects  in  such  cases,  and  throws  the  burden  of  proof 
upon  those  who  would  deny  the  regularity  of  a  meeting,  for  want 
of  due  notice  to  establish  it  by  proof."  The  doctrine  thus  declared 
was  as  distinctly  announced  in  the  other  cases  above  cited,  and  also 
in  State  ex  rel  Bomefeld  v.  KupferUy  44  Mo.  155. 

For  a  contrary  doctrine  appellant  relies  upon  the  State  t.  Fergu- 
son,  31  N.  J.  L.  124;  Stow  v.  Wyse,  7  Conn.  215;  Wiggin  t.  The 
Free  Will  Baptist  Church,  8  Mete.  301;  People  v.  Batchelor^  82  N. 
Y.  128;  Atlantic  Mut.  Lis.  Co.  v.  Fitzpatrick,  2  Gray,  279,  and 
PeopWs  Ins,  Co.  v.  Westcott,  14  id.  440,  in  all  of  which  itaffiimativelj 
appears  either  that  no  notice  oranmsuflicientnotioehad  been  given 
of  the  directors'  or  corporation  meeting,  the  prooeedings  of  whicb 
were  complained  of.  In  the  StcUe  y..  Ferguson  the  court  said*  ffTbe 
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fifth  man  was  not  present,  nor  was  he  notified  of  the  meeting/*  It 
a^^peared  that  the  fifth  township  committeeman  had  not  been  notified 
^f  the  meeting,  and  of  coarse  the  presumption  of  the  existence  of  a 
fact  which  it  was  proved  did  not  exist,  could  not  be  indulged.  So  m 
the  AtlatUic  Delaine  Co,  y.  Masons  5  R.  I.  463,  it  affirmatively  ap- 
peared that  Hill,  Carpenter  k  Co.  had  no  notice  of  a  meeting  of 
stockholders  at  which  an  assessment  on  stock  had  been  made.  In 
Si<no  V.  Wyse,  7  Conn.  214,  parol  evidence  was  admitted  to  prov0 
that  persons  named  in  the  vote  at  a  meeting  which  authorized  the 
•execution  of  a  deed  for  a  company,  convened  and  passed  that  vote 
without  any  notice  to  the  other  members  of  the  company.  In 
Wtf/gin  V.  The  Free  Will  Baptist  Churchy  8  Mete.  301,  there  was 
•evidence  of  notice,  but  the  notice  given  was  held  insufficient.  In 
People  V.  Batchelor,  22  N.  Y.  128,  the  court  based  its  opinion 
upon  the  fact,  which  was  shown  by  evidence,  that  the  absent  alder- 
man had  no  notice  of  the  meeting  of  the  board.  The  case  of 
AilatUic  Mut.  Fire  Ins.  Co.  v.  FitzpcUrick,  2  Gray,  279,  does 
jeem  to  militate  against  the  cases  cited  in  13  Mete.,  3  Conn,  and  22 
Vt,  but  there  is  a  very  meager  statement  of  the  facts,  and  the 
•opinion  on  this  point  is  brief  and  cites  no  authorities.  The  case  in 
13  Mctcalf  is  not  mentioned,  although  two  of  the  four  judges  then 
on  the  bench  were  members  of  the  court  when  the  case  in  13  Met- 
calf  was  decided.  .  Jt  certainly  was  not  intended  to  overrule  that 
case,  and  it  is  difficult  to  determine  from  the  report  of  the  case  in 
2  Oray,  what  precise  question  was  before  the  court.  People*s  Ins. 
Co,  V.  Wescotty  14  Oray,  440,  does  not  support  a  different  doctrine 
from  that  held  in  13  Metcalf.  It  turned  on  the  validity  of  a  by- 
law passed  at  a  special  meeting  of  the  company  held  in  pursuance 
of  a  notice  duly  published,  '^  for  the  purpose  of  making  alterations 
in  the  by-laws,  and  for  the  transaction  of  such  business  as  may 
-come  before  them.*'  At  the  meeting  thus  held,  the  by-laws  were 
4dtered  by  making  four  directors  a  quorum  instead  of  five,  and 
seven  additional  directors  were  chosen.  Four  of  the  seven  thus 
chosen  were  the  only  directors  who  wore  present  at  the  directors' 
meeting  by  which  the  assessment  was  made.  The  court,  Hoar,  J,, 
said  :  ^But  a  decisive  objection  to  the  choice  of  these  new  direct- 
•ors  is,  that  in  the  call  for  the  meeting  at  which  they  were  chosen 
there  was  no  intimation  of  any  purpose  to  make  such  election.'' 
Expressing  a  doubt  as  to  the  right  of  the  company  to  elect  direct* 
OTB,  except  at  their  annual  meetings,  he  added  :  ^*  No  vote  to  in 
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ereaae  the  number  of  direetors  had  been  passed  at  anj  meeli&g 
held  for  sooh  a  purpose."  It  will  be  obaerred  that  these  was  a  no* 
tioe,  but  the  court  held  the  notiee  lauwdBcieat  and  the  eleelioik 
void. 

We  think  that  the  weight  of  authorify  on  this  qucatiim  it  te  the 
effect  that  notice  of  a  special  meeting  of  the  directors  of  a  corpoci^ 
tion  will  be  presumed,  in  the  absence  of  endence  showing  that  no 
notice  was  given.  The  instructions  of  the  court  are  open  to  criti- 
cism,  but  the  only  one  containing  a  serious  error  is  that  given  for 
defendant,  as  follows  :  ^  That  there  is  no  evidence  in  this  case  to 
show  that  either  of  said  meetings  waa  called  by  the  president,  or 
that  notice  of  either  of  them  was,  in  an;  way,  given  to  all  theowBi- 
bers  of  the  board  of  directors.''  If  we  have  coneelly  stated  .ths 
law,  competent  proof  of  the  ineetti^  of  a  quoram  M  the  bssd  is 
prima  facie  evidence  that  it  was  called  by  the  president,  if  aoeh  a 
call  were  necessary,  and  that  notice  of  the  meeting  was  given  to  ail 
the  directors.  No  error  materially  affecting  the  merits  of  the  con- 
troversy was  committed  by  the  court,  and  the  only  serious  error 
was  on  the  side  of  appellant  in  the  instruction  given  for  hin^ 
of  which  he  cannot  complain.    The  judgment  is  affirmed. 

Thd  other  judges  concur. 

HouQH,  J.,  not  sitting,  having  been  of  counseL 
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JfiffpHMs  wiirumenti  —  what  ward$  dMtroy  lugotiabOUjf  — tpdoM  fud^n* 

«  ment, 

ApromSflfory  note  \b  not  rendered  non-negoti&ble  by  the  addition  of  theM 
words:  **The  ezpieM  ooiidltl<ni  of  the  aale  and  purchase  of  this  Ohio 
reaper  and  mower  No.  •*  la  such  that  the  title,  ownership,  or  possession  does 
Bol  paM  from  the  said  McDonald  So  Co.  until  the  note  and  interest  is  paid 
In  fnlL  That  the  said  McDonald  &  Co.  have  full  power  to  declare  this  note 
dne  and  take  possession  of  said  machine  at  any  time  they  may  deem  them* 
seWes  insecure,  even  before  the  maturity  of  the  note." 

The  payee  of  a  promissory  note  wrote  his  name  on  the  back,  under  the  follow* 
ing  words :  "  For  value  received  I  hereby  guarantee  payment  of  the  within 
note  and  waive  presentation,  protest,  and  notice,*'  signed  by  the  payee.  EM^ 
that  this  operated  as  an  indorsement  with  an  enlarged  liability. 

ACTION  on  a  promissory  note.    The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

Saxon  Ji  Snettf  for  plaintiffs  in  error,  cited  AusHn  v.  Burns,  16 
Barb.  643  ;  Edwards  on  Bills,  136 ;  Samstag  v.  Conlejf,  64  Mo.  476; 
Bank  of  Trenton  t.  Oajf,  63  id.  33 ;  1  Pars,  on  Notes  and  Bills,  37; 
2  id.  117 ;  NichoUon  j.  Bank,  8  S.  L.  R.  953 ;  Woods  t.  North,  84 
Penn.  St  407. 
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Slocumb  d  Hambel^  for  defendant  in  error. 

Cobb,  J.  Suit  was  brought  in  the  court  below  by  the  defendant 
in  error  against  the  plaintiff  in  error  on  a  promissory  note  in  theee 
words : 

''  t60.  Beatrice,  Neb.,  July  19, 1876. 

For  value  received,  on  or  before  the  Ist  day  of  January,  1878, 
I,  the  subscriber,  of  P.  0.  Fairbury,  county  of  Jefferson,  State  of 
Nebraska,  severally  promise  to  pay  to  the  order  of  V.  J.  Williamf 
A  Co.  Sixty  dollars  at  the  office  of  Bank  in  Fairbury,  with  interest 
at  10  per  cent  per  annum  from  date  until  paid,  and  if  suit  is  brought 
to  enforce  collection  I  will  pay  reasonable  attorneys'  fees.  ♦  •  • 
The  express  condition  of  the  sale  aud  purchase  of  this  Ohio  reaper 
and  mower  No.  —  is  such  that  the  title,  ownership,  or  possession 
does  not  pass  from  the  said  McDonald  &  Co.  until  this  note  and 
interest  is  paid  in  full.  That  the  said  McDonald  &  Co.  have  full 
power  to  declare  this  note  due  and  take  possession  of  said  machine 
at  any  time  they  may  deem  themselves  insecure  even  before  the 
maturity  of  the  note.  A.  L.  Heard, 

S.  H.  Heard,     « 
M.  E.  Heard.* 

The  note  was  indorsed  as  follows  : 

**  For  value  received,  I  hereby  guarantee  payment  of  the  within 
note  and  waive  presentation,  protest,  and  notice. 

V.  J.  Williams  A  Co.'* 


A  trial  was  had  to  a  jury  and  judgment  for  the  plaintiff.    To 
reverse  which  the  cause  is  now  brought  to  this  court  on  error. 
Plaintiffs  in  error  present  three  points  : 
[Omitting  the  first.] 

2.  That  the  character  of  said  note  as  a  negotiable  instrument  is 
destroyed  by  reason  of  its  containing  a  recital  of  the  oonditioni 
upon  which  a  certain  Ohio  reaper  and  mower  was  sold  and  pur^ 
<chased,  and  providing  that  the  title,  ownership,  or  possession  thereof 
does  not  pass  from  McDonald  &  Co.  until  said  note  is  paid  in  full, 
etc.,  said  McDonald  &  Co.  not  being  parties  to  said  note. 

3.  That  the  said  note  never  was  in  fact  negotiated.  The  guar 
anty  written  upon  the  back  thereof  not  amounting  to  an  indorse* 
ment  so  as  to  transfer  the  ^itle. 

[Omitting  discussion  of  first  point] 
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On  the  second  i>oint,  none  of  the  numerons  aathorities  cited  seeui 
to  be  in  point  The  law  seems  to  be  well  settled  that  althoagh  it 
may  appear  on  tho  face  of  the  note  that  its  payment  is  secnred  by 
collaterals  in  personal  property  or  mortgage  of  real  property,  yet 
if  otherwise  in  proper  form  it  is  nevertheless  negotiable.  Arnold 
V.  R,  R.  V.  U,  R.  R.  Co.  et  al,  5  Duer,  207,  and  cases  there  cited* 
Chllins  y.  Bradbtiry^  64  Me.  37,  and  cases  there  cited. 

Bat  it  is  nrged  that  the  case  at  bar  is  distinguishable  from  all 
these  cases  in  this,  that  the  sole  consideration  for  the  giving  of  the 
note  by  the  plaintiffs  in  error  was  the  sale  of  a  certain  Ohio  reaper 
and  mower,  and  that  when  it  appears  on  the  face  of  the  note  that 
neither  title,  ownership,  or  possession  of  said  Ohio  reaper  and 
mower  passed  from  the  said  McDonald  &  Oo.  nntil  said  note  and 
interest  should  be  paid  in  full,  that  the  same  was  notice  to  defend-- 
ant  in  error  and  all  the  world  that  the  said  note  was  without  con- 
sideration, etc.  Were  the  premises  true  the  conclusion  would  be 
pressing,  but  an  examination  of  the  note  will  fail  to  disclose  that 
the  sale  of  an  Ohio  reaper  and  mower  was  the  sole  or  any  part  of 
the  consideration  for  the  giving  of  the  note.  The  most  that  can  be 
claimed  is  that  these  words  in  the  note  were  enough  to  put  a  person 
about  to  receive  the  note,  in  the  course  of  business,  upon  his  in- 
quiry, and  following  the  New  York  decisions,  we  do  not  deem  it 
sufficient  evidence  of  warranty  of  the  quality  of  the  machine  by 
the  vendor  to  tho  vendee. 

In  Magee  v.  Badger,  34  N.  Y.  247,  Porter,  J.,  says  :  "  He,  the 
purchaser,  is  not  bound  at  his  peril  to  be  upon  the  alert  for  circum- 
stances which  might  probably  excite  the  suspicions  of  wary  vigi- 
lance He  does  not  owe  the  party,  who  puts  negotiable  paper  afloat^ 
the  duty  of  active  inquiry  to  avert  the  imputation  of  bad  faith.'* 
White  V.  Vermont  £  M.  R,  R.  Co.,  21  How.  575  :  Oelpcke  v.  Oity 
of  Duhuque,  1  Wall.  175,  and  cases  there  cited  ;    Collins  v.  Brad* 

iury,  64  Me.  37  ;  MaUe  v.  Johnson,  15  N.  Y.  Sup.  Ct.  309.* 
dn  the  third  point,  we  find  some  conflict  of  authorities,  but  we 

adopt  the  law  and  the  language  of  Day,  C.  J.,  in  Robinson  v.  Lain^ 
81  Iowa,  9  :  ''  We  confess  ourselves  unable  to  give  effect  to  the  con- 
tract of  guaranty  of  payment  and  waiver  of  demand  and  notice,  if 
the  payees  intend  to  retain  the  title.  The  writing  simply  consti- 
tutes an  indorsement  with  an  enlarged  liability.''  See  Crosby  v. 
Rovh,  16  Wis.  616  ;  Hanc«  v.  Miller,  21  111.  636 ;  Crenshaw  v.  Jach-^ 

*  See  KtXiay  ▼.  fFhitney,  antt^  p.  697. 
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son,  6  Ga.  509  ;    Myrich  r.  Haitey,  27  Me.  0  ;  Partridge  t.  Davis, 

20  Vt.  499 ;  contra  —  TuttJs  t.  Bartholomew,  12  Mei».  453;  Tag* 

ior  V.  Binney,  7  Mass.  479  ;    Blahely  v.  (Trait/,  6  id.  386  ;  7Vaf#  t. 

Fuller,  21  Pick.  140;  QiAam  v.  Prince,  12  Mass.  14. 

[Omittiiig  a  question  of  practice.] 

Judgment  ajfirmstU 


BoYEB  y.  Babb. 

(8  Neb.  68.) 

DamoffSi  —  exemplary  in  action  efaemsU* 

In  an  action  of  Msault  and  battery  ezemplarjr  damages  are  not  proper.* 

ACT  JON  of  assault  and  battery.     The  opinion  states  the  &eti. 
The  plaintifF  had  judgment  below. 

Hunter  &  Sawyer,  for  plaintifF  in  error. 

Lamb,  Billingeley  (t  Lamhertson,  for  defendant  in  error.  Ex* 
emplary  damages,  or  damages  beyond  compensation  for  the 
injury  done,  arc  recoTcrable  in  an  action  for  assault  and  battery, 
especially  when  the  injury  is  attended  with  circumstances  of  ag- 
gravation, or  when  malice  and  oppression  appear.  A  previous  oon* 
viction  and  fine  for  an  assault  and  battery  is  no  bar  to  the  recovery 
of  exemplary  damages  in  a  civil  action  for  the  same  assault  and 
battery.  Wiley  v.  Keokuk,  6  Kans.  94  ;  Ward  v.  Ward,  41  Iowa, 
686  ;  Cook  v.  Elite,  6  Hill,  466  ;  Roberte  v.  Mason,  10  Ohio  St.  277; 
Sedg.  on  Dam.  (6th  Ed.)  569  ;  Fry  v.  Bennett,  4  Duer,  247 ; 
Sniithwick  v.  Ward,  7  Jones,  L.  R.  64  ;  Johnston  v.  Crawford,  Phil- 
lips' L.  R.  342  ;  Hoadley  v.  Watson,  45  Vt  289  ;  s.  c,  12  Am.  Rep. 
197  ;  Hendrickson  v.  Kingsbury,  21  Iowa,  379  ;  Field  on  Dam.,  § 
89,  p.  105  ;  Mc  Williams  v.  Bragg,  3  Wis.  424  ;  Bircliard  v.  BoUk, 
4  id.  67 ;  Malone  v.  Murphy,  2  Kans.  261;  Chiles  v.  Drahe,  3  Meta 
(Ky.)  146  ;  3  Johns.  64  ;  14  id.  352  ;  4  Seld.  462. 

GoBB,  J.  This  was  an  action  of  trespass  for  an  assault  and  batteiy, 
brought  by  the  defendant  in  error  against  the  plaintiff  in  error, 

*To  same  effect,  Hayner  ▼.  Cowden  (ST  Ohio  St.  MQ,  SI  Am.  Bep.  SOS. 
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originally  in  the  county  court,  and  carried  to  the  District  Court  of 
Lancaster  county  by  appeal,  where  there  was  a  trial  to  a  jury  and 
a  Terdict  and  judgment  for  two  hundred  dollars  in  favor  of  the 
plaintiff  below,  and  brought  to  this  court  by  petition  in  error  on 
exceptions  to  the  charge  of  the  judge. 

The  following  instructions  were  giyen  at  the  request  of  defend* 
ant  in  error,  and  excepted  to  by  plaintiff  in  error: 

1.  The  defendant  admits  that  he  committed  the  assault  and  bat- 
tery charged  upon  the  plaintiff.  Your  verdict  should  therefore  be 
for  the  plaintiff. 

2.  In  assessing  the  amount  of  damages  which  the  plaintiff  should 
recover,  if  you  find  that  the  defendant  acted  deliberately  and  ma- 
liciously, you  should  recompense  the  plaintiff  for — Firsty  his  men- 
tal suffering,  the  insult  effected  and  the  sense  of  degradation  felt 
by  the  plaintiff ;  Second^  you  should  also  give  compensation  for 
the  pain  suffered  by  the  plaintiff  consequent  on  the  beating  ;  Third, 
yoa  should  also  take  into  account  the  place  where  the  defendant 
beat  the  plaintiff,  whether  it  was  a  public  place  ;  the  injury  to  the 
plaintiff's  social  standing.  The  fact  that  Mr.  Boyer  has  been  fined 
by  Justice  Tatlob  for  the  assault  and  battery  complained  of  in 
this  action  will  not  bar  a  recovery  for  damages  in  this  action.  In 
addition  to  compensating  plaintiff  for  injury  actually  committed, 
yoa  may  assess  other  damages  as  of  a  puni  ti vc  or  exemplary  character. 

It  appears  from  the  pleadings  certified  in  the  record  that  before 
the  commencement  of  said  action,  the  plaintiff  in  error  was  arrested 
and  taken  before  a  justice  of  the  peace  and  fined  for  the  said  as« 
sault  and  battery,  and  that  he  paid  the  fine ;  the  bona  fides  of  which 
proceeding  was,  however,  denied  by  the  defendant  in  error. 

The  only  question  presented  to  this  court  is  upon  the  second  in* 
etruction  and  the  last  paragraph  of  it,  upon  which  the  plaintiff  in 
error  makes  the  point  that  where  the  civil  action  is  based  upon 
acts  which  constitute  a  crime  under  the  laws  of  the  State  punisha- 
ble by  fine  or  imprisonment,  no  punitive  or  exemplary  damages 
can  be  allowed  in  the  civil  action. 

Whatever  views  this  court  may  arrive  at  upon  this  question,  it 
will  be  a  hopeless  task  to  endeavor  to  reconcile  them  cither  with 
the  adjudicated  cases,  or  the  conclusions  of  eminent  text  writers  of 
either  this  country  or  England,  for  so  far  as  we  have  been  able  to 
examine  them  they  are  pretty  evenly  divided  both  in  numbers  and 
weight  of  authority. 
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Some  of  the  courts  express  regret  at  being  compelled  by  force  at 
.precedent  to  hold  in  favor  of  allowing  punitive  damages  in  similar 
cases,  while  were  it  a  new  question,  their  judgment  wonld  oon* 
demn  it 

In  a  late  case  the  Supreme  Court  of  Wisconsin,  throngfa  Ohief 
Justice  Ryak,  uses  the  following  language  in  a  case  exactly  in 
point :  '*  The  argument  and  consideration  of  this  case  have  gone 
to  confirm  the  present  members  of  this  court  in  their  disappiobif 
tion  of  the  rule  of  exemplary  damages,  which  they  hare  inherited. 
But  they  fear  to  complicate  the  difficulties  and  incongruities  of 
the  rule  by  the  exception  urged,  and  do  not  feel  at  liberty  to  change 
or  modify  the  rule  at  so  late  a  day  against  the  general  authority 
elsewhere.  As  suggested  in  Bass  v.  Railway  Co^  36  Wis.  450  ;  a. 
c,  17  Am.  Rep.  495  ;  42  Wis.  654 ;  24  Am.  Rep.  437,  if  a  change 
should  now  be  made  it  lies  with  the  legislature  rather  than  the 
court  to  abrogate  or  modify  a  rule  running  through  the  entire  body 
of  the  reports  of  the  State.  As  was  once  well  observed,  courts  can* 
not  be  always  inquiring  into  the  original  justice  or  wisdom  of  rules 
long  established  and  accepted."  Brown  v.  Swineford,  44  Wis.  232; 
8.  c,  28  Am.  Rep.  582. 

Mr.  Justice  Foster  in  his  exhaustive  opinion  in  Fay  v.  Parker, 
53  N.  IT.  342 ;  s.  c,  16  Am.  Rep.  270,  says,  speaking  of  punitive 
damages  :  ''  Now  why  all  this  unnecessary  trouble,  confusion,  and 
perplexity,  when  the  course  of  procedure  should  be  plain,  straight, 
and  uninterrupted  ?  The  true  rule,  simple  and  just,  is  to  keep 
the  civil  and  the  criminal  process  and  practice  distinct  and  sepa- 
rate. Let  the  criminal  law  deal  with  the  criminal,  and  adminis* 
tor  punishment  for  the  legitimate  purpose  and  end  of  punishment^ 
namely,  the  reformation  of  the  offender  and  the  safety  of  the  pee* 
pic.  Let  the  individual  whose  rights  are  infringed  and  who  hss 
suffered  injury  go  to  the  civil  courts  and  there  obtain  full  and  am- 
ple reparation  and  compensation ;  but  let  him  not  thus  obtain  the 
*  fruits '  to  which  he  is  not  entitled  and  which  belong  to  otherL 
Why  longer  tolerate  a  false  doctrine  which  in  practical  exemplifica> 
tion  deprives  a  defendant  of  his  constitutional  right  of  indictment 
or  complaint  on  oath,  before  being  called  into  oourt  —  deprives 
him  of  the  right  of  meeting  the  witnesses  against  him  face  to  bee— 
deprives  him  of  the  right  of  not  being  compelled  to  testify  againat 
himself —  deprives  him  of  the  right  of  being  acquitted  uolesB  the 
proof  of  his  offense  is  established   beyond  all  reasonable  doubt— 


OCTOBER  TERM,  1878.  817 

Boyer  ▼.  Barr. 

deprires  him  of  the  right  of  not  being  punished  twice  for  the  same 
offense  ?  Punitiyo  damages  destroy  eyery  constitntional  safeguard 
within  their  reach.  And  what  is  to  be  gained  by  this  annihilation 
end  obliteration  of  fundamental  law?  The  sole  object  in  its  practical 
results  seems  to  be  to  give  a  plaintiff  something  which  he  does  not 
claim  in  his  declaration.  If  justice  to  the  plaintiff  required  the  de« 
strnction  of  the  Constitution  there  would  be  some  pretext  for  wish- 
ing the  Constitution  were  destroyed.  But  why  demolish  the  plain- 
est guaranties  of  that  instrument  and  explode  the  very  foundation 
niK>n  which  constitutional  guaranties  are  based  for  no  other 
purpose  than  to  perpetuate  false  theories  and  deyclop  unwhole- 
some fruits?  Undoubtedly  this  pernicious  doctrine  'has  become 
so  fixed  in  the  law/  to  repeat  the  language  of  Mr.  Justice  Camp- 
BBLLy  of  Michigan,  *  that  it  may  be  difflcuU  to  get  rid  of  it.  But 
it  is  the  business  of  courts  to  deal  with  difficulties;  and  this  heresy 
should  be  taken  in  hand  without  fayor,  firmly  and  fearlessly/ 
It  was  once  said  *  If  thy  right  eye  offend  thee  pluck  it  out  *  * 
and  if  thy  right  hand  offend  thee  cut  it  off,'  wherefore  not  re* 
Inctantly  should  we  apply  the  knife  to  this  deformity,  concern* 
ing  which  eyery  true  member  of  the  sound  and  healthy  body  of 
the  law  may  well  exclaim,  '  I  haye  no  need  of  thee.*  ** 

To  this  court  the  question  of  pnnitiye,  yindictiye,  or  exemplary 
damages  is  tabula  raza^  it  now  being  presented  for  the  first  time. 
And  being  thus  called  upon  to  lay  the  foundation  for  future  adjudi- 
cations on  this  subject  in  this  State,  we  are  warned  to  ayoid  a 
line  of  construction  which  seems  to  haye  been  the  fruitful  source  of 
8o  much  difficulty  otherwhere,  and  to  follow  those  precedents  and 
authorities  which  are  the  most  satisfactory  to  our  judgment,  and 
which  do  not  seem  to  haye  led  to  any  embarrassing  complications 
in  their  administration. 

Mr.  Justice  Metcalp  says  "  whether  exemplary,  vindictiye,  or 
pnnitiye  damages — that  is  damages  beyond  a  compensation  or 
satisfaction  for  the  plaintiff's  injury  —  can  eyer  be  legally  awarded 
as  an  example  to  deter  others  from  committing  a  similar  injury,  or 
as  a  punishment  of  the  defendant  for  his  malignity  or  wanton  yio- 
lation  of  social  duty  in  committing  the  injury  which  is  the  subject 
of  the  suit,  is  a  question  upon  which  we  are  not  now  required  nor 
disposed  to  express  an  opinion.  The  arguments  and  the  authorities 
on  both  sides  of  this  question  are  to  be  found  in  2  Greenl.  on  fiy., 
til»  Damages,  and  Sedg.  on  Dam.  39  $t  seq.  If  such  damages  ars 
Vol.  XXX  — 108 
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ever  recoverable  we  are  clearly  of  the  opinion  that  they  cannot  bo 
recovered  in  an  action  for  an  injury  which  is  alBO  punishable  by  in- 
dictment, as  libel  and  assault  and  battery.  If  they  could  be,  the 
defendant  might  be  punished  twice  for  the  same  aof  Audin  v. 
Wilson,  4  Cush.  273. 

The  Supreme  Court  of  Indiana  says:  ^  Taber  was  liable  to  in- 
dictment for  the  assault  and  battery  charged  in  this  actaon,  and 
damages  could  not  therefore  be  given  beyond  a  compensation  for 
the  plaintifTs  injury.  He  was  not,  it  is  true,  confined  to  the  proof 
of  actual  pecuniary  loss;  the  jury  might  have  taken  into  consider»- 
tion  every  circumstance  of  the  act  which  injuriously  affected  the 
plaintiff,  not  only  in  his  property,  but  in  his  person,  his  pence  of 
mind — in  short,  in  his  individual  happiness.  But  we  think  the 
jury  had  no  right,  as  charged  by  the  Circuit  Court,  to  give  soch 
additional  damages  as  would  tedd  to  prevent  such  conduct,  and 
give  peace  and  security  to  private  rights  and  the  conunnnity  in  gen- 
eral."    Taber  v.  ffuison,  5  Ind.  322. 

The  late  venerable  Sidney  Breesb,  in  an  action  brought  by  a 
woman  against  a  brewer  for  damages  for  selling  her  hnsband  beer 
on  Sunday  and  making  him  drunk,  uses  the  following  language: 
**  Again  this  court  held  in  Freese  v.  Tripp,  supra,  that  damages 
could  not  be  awarded  by  way  of  punishment  of  the  seller,  as  the 
law  has  provided  for  that  by  indictment,  to  be  followed  by  fine  and 
imprisonment  ^  Vengeance  is  mine,'  saith  the  law.  *  *  *  If 
appellant's  conduct  was  in  yiolation  of  law  and  outraged  the  pub- 
lic, the  public  have  their  remedy  by  indictment,  and  punishment 
of  the  guilty  will  assuredly  follow.  Can  the  law  be  said  to  be  vin- 
dicated by  putting  money  in  the  pockets  of  an  individual  under  the 
claim  of  a  real  or  fancied  wrong  done  by  another  ?  "  AlbreM  v. 
Walker,  73  HI.  69. 

Approving  as  this  court  does  of  the  law  as  laid  down  in  the  above 

cases,  we  cannot  approve  of  the  latter  clause  of  the  aeoond  diaigs 

given  by  the  District  judge  on  the  trial  of  thia  caoae^  and  for  that 

reason  there  must  be  a  new  trial. 

Sevemed  and  renumJUL 
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(8  Neb.  UL) 

OnuiUuHanai  law — deisffoHan  of  p&wer  to  mtdt$  heai  impro9emeni§  und 

tKeexpofue, 

A  eonetltational  piOTision  tbat  '*  tbe  legUdatare  may  vest  the  oorponte  authorlp 
ties  of  dties,  towns  and  yillages  with  power  to  make  local  improTements  hf 
qwdal  aaeeaemeute.  or  hj  taxation  of  property  benefited/'  does  not  prohibit 
the  legislatare  from  conferring  the  power  to  make  sach  impioTements  la 
Bke  manner  upon  other  municipal  corporations. 

APPLICATION  for  a  peremptory  writ  of  mandamiu  oommand* 
ing  the  defendants  to  lay  out  and  establish  a  ditch  or  draia 
for  the  purpose  of  draining  certain  lands  described  in  the  applioa* 
tion,  in  accordance  vrith^the  authority  Tested  in  the  defendants  by 
statute.    The  opinion  states  the  case. 

W.  A.  Marhwj  for  relator,  cited  Cooley  on  Taxation,  16;  Frmuk 
T.  TeBchmnakery  24  Cal.  518;  Buncombe  y.  Pnndhy  12  Iowa,  1; 
The  Iowa  Homestead  Co.  v.  Webster  County ^  21  id.  221;  Boosenelt 
T.  Oodard,  52  Barb.  533;  Bigelow  t.  West  Wisconsin  Railway y  87 
Wis.  479;  Em^ry  v.  8.  F.  Gas  Co.,  28  Cal.  346 ;  SoovUl  y.  The  City 
of  Cleveland,  1  Ohio  St  126;  fftll  y.  Eigdon,  5  id.  243;  DilL  on 
Hnnic.  Corp.,  §  599,  and  anthoritios  there  cited;  Hutford  y. 
of  Omaha,  4  Neb.  344;  Cooley  on  Taxation,  416,  and 
fliere  cited. 

Marshall  A  Sterrett,  for  respondents,  cited  the  yarions  seotioiia 
0f  the  Constitution  of  Illinois  upon  the  subject,  comparing  them 
with  the  proyisionsof  the  Constitution  of  Nebraska  and  the  follow* 
ing:  People  y.  Marshal,  1  Oilm.  672;  Harwardy.  St.  Clair  Drain 
Co.,  51  HL  133;  Sedgwick  on  Const.  Law  (2d  ed.),  200.  note  a; 
Oooley  on  Const  Lim.  58;  Updike  \.  Wright,  81 IIL  53. 

Maxwell^  C.  J.  The  only  question  for  our  consideration  is  the 
proper  constmotion  to  be  giyen  to  section  6,  article  9,  of  the  Oon- 
•titntion  of  1875,  which  is  as  follows:  *'  The  legislature  may  yesi 
{he  corporate  authorities  of  cities,  towns  and  yillages  with  power 
to  make  local  improyements  by  special  assessments,  or  by  special 
texatkm  of  the  property  benefited.    For  all  other  corporate  pni^ 
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poses  all  manicipal  corporations  may  be  rested  with  aathoritj  to 
assess  and  collect  taxes,  but  snch  taxes  shall  be  nniform  in  lespeok 
to  persons  and  property  within  the  jurisdiction  of  the  body  impoa* 
ing  the  same/' 

The  fifth  section  of  article  9  of  the  Constitntion  of  1848,  of 
niinois,  provided  that  '^  the  corporate  authorities  of  counties,  town- 
ships, school  districts,  cities,  towns  and  Tillages  may  be  rested  with 
power  to  assess  and  collect  taxes  for  corporate  purposes,  such  tazst 
to  be  uniform  in  respect  to  persons  and  property  within  the  juris- 
diction  of  the  body  imposing  the  same/' 

In  Harward  et  at  r.  SL  Clair  Drain  Co,y  51  HI.  130,  a  suit  in 
equity  was  instituted  to  restrain  the  collection  of  certain  taxes  or 
assessments  leried  by  certain  commissioners  appointed  under  the 
prorisions  of  '*an  act  to  proride  for  the  constructing  of  a  levee 
from  Prairie  Dupont  rillage,  in  St  Clair  county,  to  HarrisonriUe, 
in  Monroe  county."  It  was  held  that  the  section  was  designed  to 
prerent  the  delegation  of  the  taxing  powers  to  any  person  or  per- 
sons other  than  the  corporate  authorities  of  the  municipality  to  be 
taxed.  It  was  also  held  that  it  was  **  a  just  inference  that  the  pur- 
pose of  the  section  was  to  define  the  class  of  persons  to  whom  the 
right  of  taxation  might  be  granted,  and  the  purposes  for  which  it 
might  be  exercised,  and  when  the  legislature  seeks  to  grant  it  to 
any  other  than  corporate  authorities,  or  for  corporate  purposes,  it 
transgresses  the  limit  of  its  power/' 

It  was  suggested  that  the  legislature  could  authorize  drainage 
oommissioners  to  be  elected  by  the  people  of  the  sereral  oountiei, 
with  power  to  determine  each  year  the  sum  to  be  expended  in  the 
construction  of  lerees,  and  to  assess  such  sum  as  a  tax  upon  the 
lands  to  be  benefited  thereby  to  the  extent  of  the  benefito  conferred. 
To  the  same  effect  is  Hessler  r.  The  Drainage  (hmmiseiofiers,  SB  HI. 
105;  Oage  r.  Oraham,  57  id.  144;  Board  of  Diredore  t.  Houebm^ 
n  id.  818. 

Section  9  of  article  9  of  the  Constitution  of  1870,  of  Illinoii^ 
prorides  that  **  the  general  assembly  may  rest  the  corporate  author!* 
ties  of  cities,  towns,  and  rillageswith  power  to  make  local  improfe* 
ments  by  special  assessments  or  by  special  taxation  of  contiguona 
property  or  otherwise.  For  all  other  corporate  purposes,  all  muni- 
cipal corporations  may  be  rested  with  authority  te  assess  and  collect 
toxes,  but  such  taxes  shall  be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiotion  of  the  body  imposing  the  same.** 
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In  Updike  v.  Wright^  81  111.  53,  it  was  held  that  ^'  the  claoae  in 
the  present  Constitution,  like  that  in  the  Constitution  of  1848^ 
must  be  construed  as  a  limitation  on  the  power  of  the  legislature. 
Giving  it  that  construction,  the  general  assembly  can  only  vest  cities, 
towns  and  villages  with  power  tomake  local  improvements  by  special 
assessments  or  special  taxation  upon  contiguous  property  benefited 
by  such  improvements.  By  necessary  implication  it  is  inhibited 
from  conferring  that  power  upon  other  municipal  corporations 
or  upon  private  corporations." 

It  appears  from  the  statement  of  facts  in  that  case  that  the  com- 
missioners had  undertaken  to  construct  a  levee  costing  thousands 
of  dollars,  at  a  certain  point  on  the  Wabash  river,  not  in  connection 
with  a  system  of  drainage,  but  as  a  principal  work.  The  court  say: 
'*  But  it  is  nowhere  intimated  in  the  statute  the  owners  or  occu- 
pants of  land  may  undertake,  under  the  provisions  of  this  law,  the 
building  and  maintenance  of  an  immense  levee  on  the  borders  o/  ^ 
river,  not  connected  with  any  system  of  drainage  by  ditches.  Neither 
the  Constitution  nor  the  statute  contemplates  any  such  work.'*  It 
is  clear,  from  the  statement  of  facts,  that  the  only  question  before 
the  court  was  the  authority  to  construct  the  levee.  The  decision, 
therefore,  upon  matters  not  involved  in  the  case  cannot  be  con* 
sidered  as  an  adjudication. 

Is  the  power  of  the  legislature  limited  by  implication,  upon  the 
principle  expressio  umus  est  excltisto  alter ius  t  An  examination  of 
the  Constitutions  of  other  States  and  the  adjudication  of  their 
courts  thereon  may  throw  some  light  upon  this  question. 

Section  11,  article  1  of  the  Constitution  of  Michigan,  provide! 
that:  ^*  The  board  of  supervisors  of  each  organized  county  may 
provide  for  laying  out  highways,  constructing  bridges,  and  organ- 
izing  townships  under  such  limitations  and  restrictions  as  shall 
be  prescribed  by  law."  It  wad  held  that  the  section  is  not  by  its 
terms  exclusive,  and  does  not  preclude  the  legislature  from  confer- 
ring power  over  this  subject  on  the  township  highway  commission- 
ers. Tlie  People  v.  Highway  Commrs,,  15  Mich.  351;  ThePeopUr. 
Ingham  Co.,  20  id.  95. 

Section  22,  article  1  of  the  Constitution  of  1857,  of  Iowa,  pro- 
Tides  that :  **  Foreigners  who  are  or  may  hereafter  become  residents 
of  this  State  shall  enjoy  the  same  rights  in  respect  to  the  possession, 
enjoyment,  and  descent  of  property  as  native-born  citizens.''  In 
1858  an  act  was  passed  extending  the  rights  in  respect  to  die  pot* 
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aeBsion,  enjoyment^  and  deaoent  of  property  to  others  than  thoi9 
named  in  the  Constitution*  Under  this  statute  a  non-resident  alien 
acquired  title  to  certain  real  estate  in  1859,  and  conveyed  the  same 
to  the  plaintiff  in  1864.  It  was  held  that  the  section  referred  to 
contained  no  restriction  on  the  power  of  the  legislature  to  confer 
the  same  or  other  rights  on  non-resident  foreigners.  PuraM  t. 
Smidiy  21  Iowa,  540. 

In  the  casd  of  State  y.  Tait^  22  Iowa»  140,  it  was  held  that  the 
State,  in  a  criminal  trial  before  a  justice  of  the  peace,  had  a  right 
to  appeal  to  the  District  Court,  as  well  as  the  defendant,  notwith- 
standing the  provisions  of  section  11,  article  1,  of  the  Constitutton, 
giving ''  to  the  defendant  the  right  of  appeal ;''  that  this  provistoa 
was  not  by  implication  a  denial  of  the  right  to  the  State. 

The  Constitution  of  Arkansas  provides  that :  '*  All  property  shall 
be  taxed  according  to  its  value,  etc.  *  *  *  The  general  assem* 
blv  shall  have  power  to  tax  merchants,  bankers,  peddlers,  and 
privileges  in  such  manner  as  may  be  prescribed  by  law.**  It  was 
held  that  this  provision  did  not  prohibit  the  legislature  from  au- 
thorizing counties  and  incorporated  towns  to  impose  a  tax  upon 
billiard  tables,  ten  pin  alleys,  taverns,  groceries,  and  the  hke  for 
municipal  purposes  and  as  a  police  regulation  for  the  preservation 
of  good  order.  Wcuihingtim  v.  Tlie  State,  13  Ark.  752;  DilL  on 
Mun.  Corp.,  §  592. 

The  second  section  of  art.  XII  of  the  Constitution  of  Ohio, 
provides  that  **  laws  shall  be  passed  taxing,  by  a  uniform  rule,  aD 
moneys,  etc.,  and  also  all  real  and  personal  property,  according  to 
its  true  value  in  money.''  By  the  sixth  section  of  article  XIII,  the 
legislature  are  required  to  **  provide  for  the  organization  of  cities 
and  incorporated  villages  by  general  laws,  and  to  restrict  their 
power  of  taxation,  assessment^  borrowing  money,  contracting  debts, 
and  loaning  their  credit,  so  as  to  prevent  the  abuse  of  such  power." 
It  was  held  that  legislation  authorizing  cities  and  villages  to  lefy 
special  assessments,  for  the  purpose  of  improving  streets,  upon  real 
estate  peculiarly  and  specially  benefited,  and  in  proportion  to  snch 
benefii^  was  not  repugnant  to  any  provision  of  ihe  Coostitation. 
See,  also,  Zanesville  v.  Richards,  5  Ohio  St  S89;  Baktr  r.  0M$^ 
naih  11  id.  534;  Bank  v.  HineSy  8  id.  L 

The  Constitution  of  California  contains  proviaiona  that :  ^'All 
property  in  the  State  shall  be  taxed  in  proportion  to  its  valae,''  sod 
that  ''taxation  shall  be  equal  and  uniform  throughout  the  State/ 
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and  confers  the  power  of  taxation  and  assessment  on  municipal 
corporations.  Under  an  act  of  the  legislature,  providing  that  the 
expense  of  street  improYements  shall  be  assessed  on  property  front- 
ing on  the  street  in  proportion  to  its  frontage,  it  was  held  not  to 
Tiolate  the  provisions  of  the  Constitution.  Burneti  y.  SacramerUo, 
12  Cal.  76;  People  y.  Burr,  13  id.  343;  JBmery  y.  Oae  Oo.y  28  id.  345; 
Bmery  y.  Bradford,  29  id.  75;  Walsh  y.  Maihewe,  29  id.  123;  Taylor 
y.  Palmer,  31  id.  240;  Crosby  y.  Lyon,  37  id.  242;  Chambers  y.  Sai- 
terlee,  40  id.  497. 

The  Constitution  of  Indiana  declares  that  '^  the  general  assembly 
shall  provide  by  law  for  a  uniform  and  equal  rate  of  assessment 
and  taxation,  and  shall  prescribe  such  rules  and  regulations  as  shall 
secure  a  just  valuation  for  taxation  of  all  property,  both  real  and  per- 
sonal, excepting  such  only  for  municipal,  educational,  literary,  scien- 
tific, religious,  or  charitable  purposes,  as  may  be  specifically  exempted 
by  law."  There  is  also  a  provision  prohibiting  the  passage  of  local 
or  special  laws  for  the  assessment  and  collection  of  taxes  for  State, 
connty,  township,  or  road  purposes.  It  was  held  that  these  pro« 
visions  do  not  prohibit  an  assessment  upon  property  specially 
benefited  by  the  improvement  of  a  street,  or  other  local  improve*- 
ments.  Goodrich  v.  Turnpike  Co.,  26  Ind.  119;  Bright  v.  McCuU 
lough,  27  id.  223;  Palmer  v.  Stumph,  29  id.  329. 

The  Constitution  of  Massachusetts  requires  the  general  court 
''to impose  and  levy  proportional  and  reasonable  assessments,  rates, 
and  taxes  upon  all  the  inhabitants  of  and  persons  resident  and 
estates  lying  within  said  Commonwealth."  It  was  held  that  this 
provision  was  not  violated  by  authorizing  a  town,  in  which  the 
State  agricultual  college  was  located,  to  raise  a  tax  and  pay  an 
exceptional  portion  of  the  expense.  Merrick  v.  Amherst,  12  Allen, 
500.  Nor  does  it  prohibit  local,  street  or  drain  assessments 
being  imposed  on  the  property  benefited.  The  court  say: 
''We  see  no  reason  for  construing  the  provisions  in  the  Con- 
Btitution,  giving  to  the  legislature  the  power  of  imposing 
proportional  and  reasonable  assessments,  rates,  and  taxes,  as  an 
inhibition  on  the  levy  of  a  tax  for  local  purposes  of  a  public 
nature,  upon  those  who  will  reap  the  benefit  on  their  estates  of  a 
proposed  expenditure  of  money."  Dorgan  v.  Boston,  12  Allen,  223. 

The  Constitution  of  Minnesota  provides  that  ''all  taxes  to  be 
Taised  in  this  State  shall  be  as  nearly  equal  as  may  be,  and  all 
property  on  which  taxes  are  to  be  levied  shall  have  a  cash  valuation 
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and  be  equal  and  aniform  throaghoat  the  State.**  It  was  held  tliaft 
a  special  assesement  on  lands  in  proportion  to  the  benefits  reoeivedy 
from  the  construction  of  a  public  road,  could  not  be  made.  Slim- 
Hon  y.  Smith,  8  Minn.  366.  Subsequently  the  constitation  was 
amended  authorizing  such  assessments. 

The  Constitution  of  Mississippi  provides  that  ''  taxation  shall  be 
equal  and  uniform  throughout  the  State.  All  property  shall  be 
taxed  in  proportion  to  its  yalue,  to  be  ascertained  as  directed  by 
law."  It  was  held  that  this  proYision  did  not  prohibit  the  legisla- 
ture from  imposing  a  tax  on  a  particular  district  for  a  local  im- 
provement, or  from  authorizing  a  municipal  corporation  front 
assessing  the  expense  of  a  street  improvement  on  the  lots  fronttng 
on  the  street     Williams  v.  Cammack,  27  Miss.  209. 

The  Constitution  of  Missouri  requires  **  all  property  subject  to 
taxation  to  be  taxed  in  proportion  to  its  value."  It  was  held  tliafc 
this  provision  did  not  prohibit  assessments  for  street  improTementss 
on  the  basis  of  benefits  conferred.  Oarreti  v.  St.  Louis,  25  Ma 
505;   Uhrig  v.  St.  Lom^,  44  id.  458. 

The  provision  in  the  Constitution  of  Oregon  that  *'  all  taxaiioB 
shall  be  equal  and  uniform/'  was  held  not  to  preclude  the  improve- 
ments  of  streets  by  special  assessments  on  the  property  benefited. 
King  v.  Portland,  2  Or.  146. 

The  Constitution  of  Wisconsin  provides  that  ^*  the  rule  of  taxa* 
tion  shall  be  uniform/'  and  that  ''it  shall  be  the  duty  of  the  legis- 
lature, and  they  are  hereby  empowered,  to  provide  for  the  oigani* 
zation  of  cities  and  incorporated  villages,  and  to  restrain  their 
power  of  taxation  and  assessment''  It  was  held  that  special  nnnnni 
ments  on  the  basis  of  benefits  may  be  sustained  under  the  latter 
provision.  Weeks  v.  Milwaukee,  10  Wis.  242;  Lumsdem  t.  Oram, 
id.  282  ;  Cooley  on  Taxation,  444. 

Section  4,  article  VIII  of  the  Constitution  of  1867  of  Oiis  States 
provided  that  the  **  legislature  shall  provide  for  the  organization 
of  cities  and  incorporated  villages  by  general  law;  and  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting  deU% 
and  loaning  their  credit,  so  as  to  prevent  the  abuse  of  such  power." 
In  Hurford  v.  The  City  of  Omaha,  4  Neb.  836,  it  was  held  that  a 
statute  authorizing  a  city  to  grade  and  improve  streets,  one-half  of 
the  expense  to  be  paid  by  assessment  on  lots  abutting  thereon,  wai 
oonstitutionaL  The  court  say:  '^The  question  is  not  simply 
whether  the  theory  of  special  assessments  is  sound  in  prinoiplfl^  sr 
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inequitable  and  unjust  in  its  operation,  but  whether  the  legislature 
has  power  under  the  Constitution  to  establish  such  a  system.  Spe- 
cial assessments  are  said  bj  an  eminent  jurist  to  be  '^  a  peculiar 
species  of  taxation,  standing  apart  from  the  general  burdens  imposed 
for  State  and  municipal  purposes,  and  goyemod  by  principles  that 
do  not  apply  generally.' ''    Oooley  on  Taxation,  416. 

In  Wrighi  v.  Boston,  9  Cush.  233,  241,  the  court  say:  '*  All  these 
municipal  taxes  for  the  improyement  of  streets  rest  for  their  final 
reason  upon  the  enhancement  of  private  properties.'* 

In  Philadelphia  v.  Tryon,  35  Penn.  SL  401,  Mr.  Justice  Wood- 
WARD  says:  ''Local  impositions  for  grading,  paving,  sewerage  and 
the  like,  have  been  many  times  sustained  by  this  court,  and  are,  in 
the  long  run,  perfectly  fair,  for  they  enter  into  and  enhance  the  value 
of  the  property  assessed."  See,  also,  P^qpbv.  Mayor  of  Brooklyn^  4 
N.  Y.  419;  Brewster  v.  Syracuse,  19  id.  116;  HoweUy.  Buffalo,  37 
id.  267;  Litchfield  y.  Vernon,^!  id.  123;  ConimonweaUh  y.  Woods, 
44  Penn.  St  113 ;  Wray  v.  Mayor,  46  id.  365 ;  Oreensburg  v.  Toung, 
53  id.  280;  Stroud  v.  Philadelphia,  61  id.  255. 

In  Hammett  v.  Philadelphia,  S,  Ahl  Law  Reg.  (N.  S.)  422,  the  court 
say:  ''  Local  assessments  can  only  be  constitutional  when  imposed 
to  pay  for  local  improvements,  clearly  conferring  special  benefits  on 
the  property  assessed,  and  to  the  extent  of  those  benefits."  This 
is  undoubtedly  the  law  in  this  State  under  our  present  Constitu* 
tion,  the  statute  pointing  out  the  mode  of  levying  the  expense  in 
proportion  to  the  benefits  which  the  estates  respectively  receive 
from  the  proposed  improvement  The  Constitution,  by  authoria- 
ing  the  legislature  to  vest  the  corporate  authorities  of  cities,  towns 
and  villages  with  power  to  make  local  improvements  by  special 
assessments,  or  by  special  taxation  of  property  benefited,  thereby 
limits  the  power  of  the  legislature.  In  the  absence  of  such  a  re- 
atriction  the  rule  of  apportionment  would  be  left  entirely  to  the 
legislature. 

In  the  case  of  The  B.  A  M.  R.  R,  Co,  v.  Lancaster  County,  4 
Neb.  304,  in  speaking  of  the  specific  road  tax  of  $4.00  per  quarter 
section,  the  court  say:  ''This  apportionment  is  according  to  no  just 
rule;  it  is  arbitrary  and  operates  oppressively;  it  imposes  like  bur- 
dens upon  all  lands,  whether  they  be  worth  three  or  three  hundred 
dollars  per  acre.  *  *  *  Hopeless  indeed  would  be  the  task  to 
«how  that  such  legislation  itf  founded  upon  any  fair  or  equitable 
.principle  whatever.  These  are  considerations,  which  under  the 
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Constitution  in  force  when  the  taxes  complained  of  were  lened, 
coald  only  be  properly  addressed  to  the  legislature.  It  wasfor  tbat 
body,  not  the  courts,  to  determine  what  tlie  rule  of  apportionment 
should  be.'*  And  in  the  absence  of  constitutional  restrictions,  the 
legislature  would  have  power  to  determine  the  rule  of  ^iportion* 
ment  in  assessments  for  local  improyementa.  Under  our  present 
Constitution,  assessments  for  local  improyements  in  cities,  towns^ 
and  villages,  can  only  be  made  in  proportion  to  the  benefits  leoeiTod. 
As  to  the  mode  of  ascertaining  such  benefits,  it  would  be  impnqwr 
to  determine  in  this  case,  as  the  question  does  not  ariae. 

The  authority  of  the  legislature  to  vest  cities,  towns  and  villages 
with  power  to  make  local  improvements  by  special  taxation  of  prop- 
erty benefited  is  not  a  grant  of  power.  The  authority  already  ex- 
isted,  and  the  Constitution  merely  prescribes  the  rule  by  which 
taxes  shall  be  apportioned.  How  then  can  it  be  claimed  that  the 
enumeration  of  cities,  towns  and  villages  excludes  aD  other  muni* 
cipal  corporations  P  If  the  Constitution  was  a  grant  of  power,  the 
rule  contended  for  would  be  correct.  But  not  being  a  grant  of 
power,  and  the  legislature  possessing  authority,  in  the  absence  of  an 
inhibition  in  the  Constitution  to  pass  the  act  in  question,  it  is  not 
obnoxious  to  section  6  article  9  of  the  Constitution*  And  this  is  the 
rule  laid  down  in  the  case  of  77m  Stale  v.  Lancaster  Oouniy,  4  Neh. 
540,  where  it  is  said:  *'  The  Constitution  of  a  State,  according  to  the 
rule  which  seems  to  be  well  settled,  is  not  regarded  as  a  grant  bat 
rather  as  a  restriction  of  legislative  power ;  and  so  in  an  inquiiy  ns  to 
whether  a  statute  is  constitutional,  it  is  for  those  who  question  its 
validity  to  show  that  it  is  prohibited."  In  that  case  it  was  held  thit 
the  taxing  power  of  the  legislature  was  not  limited,  in  the  absence 
of  positive  restrictions  in  the  Constitution,  to  the  objects  and  classes 
of  business  enumerated  in  that  instrument  We  adhere  to  that  de- 
cision, and  it  is  decisive  In  this  case. 

The  precise  question  involved  in  this  case  has  never,  so  far  as  we 
are  advised,  been  before  the  Supreme  Court  of  Illinoia.  And  while 
we  entertain  great  respect  for  that  able  court,  we  cannot  follow  its 
decisions  upon  a  question  that  apparently  was  not  very  fully  con* 
sidered,  and  so  far  as  appears  was  not  properly  before  the  coiirt 

To  the  extent  of  requiring  the  connty  commissioners  of  Dodge 
oonnty  to  act  in  the  premises,  a  peremptory  writ  will  be  awarded 
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DSRBY  y.  WSTBIOH. 

(8  Neb.  174.) 

F^rmuhilenieonveifanee — Mmnpi  prppeHg, 

Ftofwil/  •xempt  from  axeention  is  not  ftiuoeptibla  of  f randiilMit  allfiiiAtion.* 

CREDITOR'S  bill.    The  opinion  states  the  facts.    The  plaintiff 
had  judgment  below. 

£  R.  Dean,  for  plaintiff  in  error. 

WhUmoyer,  Oerrard  it  Past,  for  defendant  in  error,  cited  Bowis&r 
f.  OMins,  4  Neb.  494;  Siaie  Bank  r.  Carsofi,  id.  498;  Charleas  y. 
Zaimberison^  1  Iowa»  439;  Chrxsty  y.  Dyer,  14  id.  438;  Ehian  y, 
Bohnaan,  23  id.  208. 

OoBBy  J.  The  defendant  in  error  brought  an  action  in  the 
nature  of  a  creditor's  bill  against  the  plaintiffs  in  error.  In  hia 
petition  he  alleges  that  in  March,  1877,  Weyrich  &  Company,  of 
which  he  is  the  sole  member,  recovered  judgment  against  C.  W« 
Derby  in  the  county  court  of  Butler  county  for  $231.76,  with  costs 
of  suit  and  attorneys'  fees.  That  on  the  6th  day  of  April  following 
execution  issued  —  was  returned:  ''No  property  found.''  That 
afterward  a  transcript  of  said  judgment  was  filed  in  the  office  of 
the  derk  of  the  District  Court  of  said  county,  and  the  case  dock« 
eted  in  said  office  August  13, 1877.  That  on  the  17th  day  of  said 
month  an  execution  was  issued  on  said  judgment  out  of  said  clerk's 
offioe  to  the  sheriff  of  said  county,  and  afterward  also  returned  — • 
"No  property  found."  That  the  said  C.  W.  Derby  is  now  and 
has  ever  since  the  date  of  said  judgment  been  insolvent  That 
laid  judgment  remains  wholly  unsatisfied.  That  on  the  9th  day  of 
April,  1877,  the  defendant,  C.  W.  Derby,  purchased  from  W.  B. 
Bochon  a  certain  eighty-acre  tract  of  land  situated  in  said  county, 
and  caused  the  deed  of  conveyance  to  be  made  in  the  name  of  Ida 
H.  Derby,  his  wife  and  co-defendant,  who  now  holds  the  apparent 
title  to  the  same.  That  the  said  deed  was  made  to  the  said  Ida 
without  consideration,  but  the  consideration  was  wholly  paid  by 

*Bm  Oarhort  t.  Hanhaw,  ante^  p.  7liC. 
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the  said  G.  W.  Derby,  and  was  so  made  to  the  said  Ida  H.  for  the 
purpose  of  wronging  and  defrauding  the  said  petitioners,  etc.,  with 
prayer  that  said  real  estate  might  be  decreed  to  be  subject  to  the 
said  judgment^  etc.  The  defendants  answered,  denying  that  Uie 
deed  mentioned  in  the  petition  was  made  to  the  defendant,  Ida  H, 
without  consideration  or  for  the  purpose  of  defrauding  the  said 
plaintiff,  etc.,  and  alleging  ''that  the  consideration  paid  bj  the 
said  C.  W.  Derby  for  the  land  described,  etc.,  consisted  wholly  and 
entirely  of  property  that  could  not  be  sold  on  execution  to  pay  the 
debts  of  the  said  C.  W.  Derby.  That  all  of  said  property  was 
exempt  from  seizure  and  sale  for  the  satisfaction  of  the  said  G.  W. 
Derby's  debts,  or  any  part  thereof,  and  that  the  said  lands  described 
in  the  plaintiff's  petition  were  purchased  for  the  express  purpose  of 
making  the  same  a  homestead  for  the  said  G.  W.  Derby  and  hu 
family,  and  that  the  same  is  all  the  land  that  the  said  C.  W.  Derby 
and  Ida  H.  Derby,  or  either  of  them,  owned  or  had  at  that  time,  or 
have  since  owned  or  now  own." 

To  this  answer  the  plaintiff  put  in  a  general  demurrer,  which 
was  sustained  by  the  court,  and  the  defendants  refusing  to  plead 
further  their  default  was  entered,  and  after  an  ex  parte  trial,  judg- 
ment was  entered  for  the  plaintiff,  in  accordance  with  the  prayer 
of  his  petition.  From  this  judgment  the  defendants  bring  the 
cause  to  this  court  by  petition  in  error. 

By  his  demurrer  the  defendant  in  error  admits  that  the  consid- 
eration paid  by  G.  W.  Derby  for  the  land  consisted  wholly  and 
entirely  of  property  that  could  not  be  sold  on  execution  to  pay  the 
debts  of  the  said  C.  W.  Derby,  and  that  all  of  said  property  wu 
exempt  from  seizure  and  sale  for  the  satisfaction  of  the  said  G.  W. 
Derby's  debts.  This  exempt  property  being  traded  by  C.  W.  Derby 
to  Boehon  for  the  land,  and  the  title  to  the  land  taken  in  the  name 
of  Ida  H.  Derby,  leaves  the  situation  of  the  parties  in  respect  to 
the  transaction  about  the  same  as  though  G.  W.  Derbv  had  trans- 
ferred  the  exempt  property  to  Ida  11.  Derby  without  any  consider- 
ation, he  being  at  the  time  indebted  to  the  defendant  in  error 
and  insolvent  In  such  case  would  a  court  of  equity  follow  the 
property  into  the  hands  of  G.  W.  Derby's  grantee  and  subject  it  to 
the  payment  of  his  debts,  which  it  was  not  subject  to  while  in  hii 
hands? 

Story  says:  ''  The  English  doctrine  upon  this  subject,  after  vari- 
ous discussions,  has  at  length  settled  down  in  favor  of  the  former 
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proposition,  namolj,  that  in  order  to  make  a  Tolantarj  conveyanof 
Toid  as  to  creditors,  either  existing  or  subsequent,  it  is  indispensa- 
Ue  that  it  should  transfer  property  which  would  be  liable  to  be 
taken  in  execution  for  the  payment  of  debts.  The  reasoning  by 
which  this  doctrine  is  established  is,  in  substance,  that  the  statute 
of  13th  Elizabeth  did  not  intend  to  enlarge  the  remedies  of 
creditors,  or  to  subject  any  property  to  execution  which  was 
not  already  in  law  or  equity  subject  to  the  rights  of  credit- 
ors. That  a  Toluntary  conveyance  of  property  not  so  subject 
could  not  be  injurious  to  the  creditors,  nor  within  the  purview  of 
the  statute,  because  it  would  not  withdraw  any  fund  from  their 
power  which  the  law  had  not  already  withdrawn  from  it  And 
that  would  be  a  strange  anomaly  to  declare  that  to  be  a  fraud  upon 
creditors  which  in  no  respect  varied  their  rights  or  remedies. 
Hence  it  has  been  decided  that  a  voluntary  settlement  of  stocks, 
or  of  choses  in  action,  or  of  copyhold,  or  of  any  other  property 
not  liable  to  execution,  is  good,  whatever  may  be  the  state  and  con* 
dition  of  the  party  as  to  debts.''  Story's  Equity,  § 867.  SeeEng* 
lish  authorities  there  cited. 

Bump,  in  his  work  on  Fraudulent  Oonveyances,  says  :  **  Prop- 
erty which  is  exempt  by  a  positive -statute  from  liability  for  the 
owner's  debts  is  not  susceptible  of  a  fraudulent  alienation,  and  con* 
sequently  is  not  within  the  statute.  The  creditors  ctmnot  be  said 
to  be  creditors  as  to  that  particular  property  so  as  to  make  a  trans* 
fer  of  it  matter  of  concern  to  them.  The  debtor  as  to  that  prop* 
erty  may  be  considered  as  without  creditors,  and  he  has  the  right  to 
dispose  of  it  as  though  he  had  no  creditors.  He  may  sell  it  and 
purchase  another  piece  of  property  with  the  proceeds  and  have  the 
latter  conveyed  to  his  wife."  Bump  on  Fraud.  Conv.  243,  and  see 
numerous  cases  there  cited. 

The  right  of  the  defendant  in  error  to  have  the  land  sold  and 
applied  to  the  payment  of  his  debt,  if  he  have  any,  must  be  founded 
npon  his  right  to  the  fund  with  which  it  was  purchased.  As  he 
had  no  right  to  the  fund,  it  having  been  placed  beyond  his  reach 
by  the  law,  he  has  no  right  to  disturb  the  possession  of  the  land  in 
the  hands  of  Ida  H.  Derby. 

The  above  views  rendenng  it  necessary  that  the  judgment  of  the 
District  Court  sustaining  the  demurrer  be  reversed,  it  is  not  deemed 
necessary  to  examine  the  other  question  raised  and  discussed  in  the 
brief  of  counsel.  Reversed  and  re^ymnded. 
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<9  Neb.  mj 
N$gaiicilU  inutTuvMnU — when  memcrandum  mpari  §f  imCc 


Ob  the  back  of  a  promlBfloij  note  the  following  memonuidnm 
the  time  of  the  ezeeation  of  the  note :  ?*  Tliifl  note  to  be  paid  la  wheel  il 
ninetj^fiTO  cents  per  bosheU  HM^  that  the  memoiandnm  wm  s  part  e( 
the  note. 

ACTION  on  a  promissory  note.    The  opinion  sUftee  ilio  CmIl 
The  defendant  had  judgment 

J.  B.  BartieSf  for  plaintiff  in  error. 

Vafiaiia  d  Son  and  Ed.  T.  HeaUy,  for  defendants  in  error. 

Maxwell^  0.  J.  The  plaintiff  brought  an  action  in  the  Dis< 
trict  Court  of  Dixon  county  against  the  defendants,  upon  the  IA» 
lowing  obligation : 

'<  tl42.50.  PovcA,  Neb.,  JWy  17, 187ft. 

•*  For  value  received  in  one  Polo  harvester.  No.  118,  we^  the  salh 
scribersy  of  the  town  of  Ponca,  county  of  Dixon,  and  State  of  Ne> 
braska,  promise  to  pay  the  Polo  Manufaotuaing  Co.  or  order  %\43U^ 
in  Elk  Point,  D.  T.,  on  the  Ist  day  of  January,  1876,  with  inter* 
est  at  the  rate  of  ten  per  cent  per  annum  until  paid,  and  if  paid 
when  due,  a  deduction  of  ten  per  cent  per  annum.  It  is  also  stip- 
ulated that  should  suit  be  commenced  to  enforce  the  collection  of 
this  note,  the  holder  thereof  shall  be  allowed  an  attorney's  fee  el 
five  per  cent  upon  the  amount  due.  And  in  consideraiuMi  of  ondit 
given,  I  hereby  waive  all  exemptions  given  by  statate,  and  agm 
that  execution  may  levy  upon  property  so  exempt.  The  exprai 
condition  of  the  purchase  and  sale  of  the  said  Polo  harrester  ii 
such  that  the  ownership  and  right  of  property  does  not  pass  fn»a 
Polo  Manuf.  Ca  until  this  note  and  interest  are  paid  in  fnlL  And 
the  said  Polo  Manuf.  Co.  have  full  power  to  declare  this  note  and 
interest  due,  and  to  take  possession  of  said  property  at  any  tins 
the  Polo  Manuf.  Ca  may  dem  itself  insecure,  even  before  the  ma- 
tnhty  of  the  note.  For  the  purpose  of  obtaining  credit,  we  certify 
that  we  own  in  our  own  names  820  homestead  acres  of  laadt  ^ 
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towns  30  and  31,  range  6  east,  ooanty  of  Dixon,  State  of  Nebraska^ 
with  100  acres  improved,  worth  at  a  fair  valuation,  tl,200.00«  It 
is  not  incambered  by  mortgage  or  otherwise,  except  the  amount  of 
$  ,  and  that  the  title  is  perfect  in  all  respects.  We  own  $800.00 
worth  of  personal  property  over  all  incumbrances,  except  the  in* 
combrance  on  land,  if  any. 

«« Witness :    E.  H.  Jones.  (Signed)  "<  Wx.  +  Pau. 

Divk 

*'  Hbbxan  Wbkdtb." 

On  the  back  of  the  note  were  the  following  indorsements : 
^  This  note  to  be  paid  in  wheat  at  ninety-five  cents  per  busheL*^ 
^  For  value  received  we  guarantee  the  payment  of  the  within 
ttote,  and  waive  protest,  demand,  and  notice  of  non-payment 

(Signed)  "  Laird  &  Eivg.^ 

The  bill  of  exceptions  contains  the  following  stipulation  :  **  It 
is  hereby  stipulated  and  agreed  that  on  the  trial  of  this  cause,  and 
in  the  opening  of  the  same  to  the  jury  and  before  the  introduction 
of  testimony,  it  was  admitted  by  the  counsel  for  plaintiff  in 
said  opening  of  said  cause,  that  on  the  29th  day  of  December* 
1875,  the  defendants  delivered  to  Laird  &  King,  at  Elk  Pointy 
Dakota  Territory,  enough  wheat  at  the  rate  of  ninety-five  cents  per 
bnahel  to  amount  to  the  sum  due  on  the  note  in  question  in  this 
suit. 

(Signed)  "<  J.  B.  Barnes, 

«  Attorney  for  plaihHffr 

On  the  trial  of  the  cause  a  verdict  was  rendered  for  the  defend* 
ants,  upon  which  judgment  was  rendered  dismissing  the  same.  TIm 
canso  is  brought  into  this  court  by  petition  in  error. 

The  errors  assigned  are  :  That  the  court  erred  in  its  instruc- 
tions to  the  jury,  etc  That  the  court  erred  in  admitting  the  evi- 
dence of  the  d^endants,  etc.  That  the  court  erred  in  overruling 
the  motion  for  a  new  trial,  etc. 

The  wheat  in  payment  of  the  note  was  delivered  to  Laird  &  King, 
and  the  only  question  to  be  determined  is,  their  authority  to  re* 
ceive  it^  the  note  at  the  time  being  in  the  possession  of  the  plaint* 
iflL  That  Laird  &  King  were  the  authorized  agents  of  the  plaint^ 
iff  to  neoeive  payment  of  the  note  in  wheat  is  shown  by  a  clear  pre* 
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ponderance  of  the  testimony,  notwithstanding  the  denial  of  the 
oflScers  of  the  company. 

Exceptions  were  taken  by  the  plaintiff  to  all  the  instmctioDt 
given  by  the  court  to  the  jnry,  bat  oar  attention  is  particnlaily 
oalled  to  the  foarth  instruction,  which  is  as  follows : 

"  In  consideration  of  this  subject  you  can  take  into  consideratioa 
the  fact  that  the  note  in  question  was  indorsed  as  being  payable  in 
wheat  at  Elk  Point,  D.  T.,  but  silent  as  to  whom  payable  ;  also,  all 
statements  made  by  plaintiffs  in  their  depositions  and  letters  writ- 
ten by  them  about  the  time  of  the  payment  of  the  wheats  with 
reference  to  the  agency  of  these  gentlemen,  Messrs.  Laird  &  King  * 

It  is  particularly  urged  that  the  memorandum  on  the  back  of 
the  note,  that  it  was  payable  in  wheat,  was  no  part  of  the  contract^ 
and  should  not  have  been  considered. 

In  the  case  of  Hartley  v.  Wilkinson,  4  Gamp.  127,  a  noteabsolats 
on  its  face  had  this  condition  written  on  the  back:  '^  This  note  if 
given  on  condition  that  if  any  dispute  should  arise  between  Lady 
Wray  and  D.  Hartley  respecting  the  sale  of  the  within-mendoned 
fir,  then  the  note  to  be  void."  Held,  a  part  of  the  note.  Also,  where 
there  was  indorsed  on  the  back  of  the  note  that  it  was  ^'tobe  taken 
for  security  for  all  balances  as  J.  M.  may  happen  to  owe  T.  L  ft 
Go.,  not  extending  further  than  the  within-named  £200,  bat  this 
note  to  be  in  force  for  six  months,  and  no  money  to  be  called  for 
sooner  in  any  case."    Leeds  v.  Lancashire,  2  Gampb.  205. 

So  where  there  was  indorsed  on  the  back  of  the  note:  ''The 
within  note  is  given  for  securing  certain  fioating  advances.''  (M> 
meley  v.  Darley,  14  M.  &  W.  344  And  when  an  indorsement  was 
made  that  payment  was  not  to  be  expected  until  a  mill  was  sold. 
Blake  v.  Coletnan,  22  Wis.  416;  Dan.  on  Neg.  Insts.,  §  151$  SFaii* 
on  Notes  and  Bills,  542. 

The  rule  results  from  the  principle  that  the  cons  traction  of  the 
note  IS  to  be  gathered  from  the  whole  of  it,  as  well  from  the  words 
on  the  back  as  those  on  the  face.  Therefore,  a  memorandom  npon 
the  back  of  a  note,  made  by  agreement  of  the  parties  before  sign- 
ing, will  bind  all  the  parties  to  it.  The  instruction,  theiefore,  is 
not  erroneous.  From  a  careful  examination  of  the  entire  reooid 
it  is  clear  that  there  is  no  error  of  which  the  plaintiff  can  comidain; 
and  it  is  apparent  that  justice  has  been  done  in  rendering  judg- 
ment for  the  defendants.    The  judgment  is  therefore  affirmed. 

Judgment  (tffintfeiL 


JANUARY  TERM,  1879.  833 


,  Polo  Manufactoring  Co.  v.  Parr. 


The  plaintifiTs  attoi*ney  makes  application  to  file  a  motion  for  a 
leargnment  of  the  case  upon  certain  enumerated  grounds^  none  of 
vhich  are  sufficient  to  justify  the  court  in  granting  a  reargnment. 
The  case  h^  been  f uUj  and  carefully  considered,  and  we  see  no 
reason  for  changing  our  decision.  The  applioatian  to  file  the 
notion  most  therefore  be  denied. 
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ACTION. 
piTaMnt.]    See  Patmbht,  ^Bk 
,  for  B«g]ig«io«b]    8$$  NBauGBNCB*  0801 

•gilnit  mothf  oonnaottof  9  ior  AUoTO  to 

IAf  Gabbibl  28. 

ifiM  Sunday,  414. 

AOCBETION. 
6u  Damaob8»  6M. 

ADMINISTRATION, 
j    Bee  JuRiSDiCTioir,  741 


ADULTERY, 
■laiidnoiis.]    See  Slakdbr  avd  LobLi 
]     See  BiABBiAGK,  84. 

8m  GBmnr Ai.  Law,  141 

ADVANCEMENT, 
pmniimu.]    See  P  arbnt  and  Obu^  If  • 

AFFIDAVIT. 
cf  O—ft]    Sm  Rnkoval  OF  Caobb,  fNi 

AFFRAY. 
See  Gbiminal  Law,  81 

AGENCY. 

MlUiig  \ff  MmpI*  ttul  on  credit,  noeivliig  iMyninl]  Aa^gMlHlllpf 
goodfl  onlj  bj  flample,  and  forbidden  to  reoelve  pejroieni,  eokl  goods  oo  s 
cndll  of  four  months.  Six  days  thereafter  he  drew  in  his  own  iMuno  for 
port  of  the  price,  which  was  paid.  The  monej  not  belag  pold  to  \Sm 
principal,  Mtf,  that  the  payment  did  not  protect  tho 
T.  Dorman  (Mo.^  TM. 

SeelBmajjnm,fSXi\  Municipal  Canrauinoa; 

AGREEMENT. 

iUtOflHdtfBf  WllL]     Ai  OOYBNANT,  888. 
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AGISTER. 

Umi—  ohfllUI  movliaftb]    An  agister's  lien,  areated  bj  slaiata.  Is 

to  the  lien  of  %  prior  chnUel  mortgage  upon  line  saoM  catlto.    Oam  ▼• 

ALIMONY. 
ifiM  BCasriaob,  56S. 

ALTERATION. 
InmaftflriaL]    ifiM  NnsonABLB  Inbtruioditb,  WL 

ANIMALS. 
UafaOitj  oioKndmeL]    See  Carbisr,  18. 

See  NBOLiasNOB,  (NKi 

ASSAULT. 
With  Intoni  to  mnd«r.]    See  Criminal  Law,  leo. 

See  CBnoNAL  Law,  146 ;  Damagm,  814 

ASSESSMENT. 
WIUKmt  BOtios  or  hearing.]    See  Constitutionai.  Law,  968l 

ASSIGNEE. 
Oi  leasa.]    See  Landlord  and  Tenant,  680. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITOBa 

9f  partners  —  when  generaL]  L.  and  B..  partners,  executed  a  volalaiy 
assignment  for  the  benefit  of  creditors,  in  which  their  wives  joined,  tnDS» 
l^rrlng  all  the  property,  real  and  personal,  of  L.  and  B.,  except  mk  si 
was  exempt,  and  signed  bj  them  as  individuals.  In  the  caption,  L  sod 
B.were  described  as  copartners,  doing  business  under  the  firm  name  d 
L.  ft  Co.,  parties  of  the  first  part,  and  in  the  body  of  the  instrument  te 
direction  was  to  paytbe  debts  due  from  L.  and  B.,"  partners  as atosssld.* 
HM,  that  the  assignment  conveyed  the  separate  property  of  h»  wad  R, 
em  well  as  the  partnership  effects.     WUUame  t.  Hadleif  (Kuifl,X  4W 

ATTACHMENT. 

Mooay  in  oostody  of  court]  Money  deposited  with  the  derk  of  %  eoarti  !■ 
pursuance  of  law,  in  place  of  an  undertaking  on  appeal,  is  Hnblo  to  sttsflb* 
ment  by  a  third  person  against  the  depositor.  Dwdop  T.  AMsrvM  JiM 
Ine.  Co.  (N.  Y.),  28a 

Oi  debt  duo  partnership,  at  suit  of  oraditar  of  IndhrldHil  pMlMft]  Al 

PABTNBBflHIP,  426. 

Wol  npon  dower.]    As  Dowbb,  413. 

ATTORNEYS  AT  LAW. 
Blgbl  to  rartitol  to  wliito  male  oltlsens.]    See  CoNBHTunoirAi.  Law, 
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ATTORNEY  AND  CLIENT. 

to  rtUsM  olimft^s  JndgiiMiit]  An  attorney  Mi  law  has  no  right  to 
release  his  client's  Judgment,  without  his  knowledge  or  oonseot.  Ekrlf% 
Appeal  (Penn.  St.),  857. 

ANTE-NUPTIAL    OONVBTANOB. 
to  set  aside.]    See  Marbiagb,  441. 

AUCTIONEER. 
JSee  Statutx,  dS4. 

BAGGAGE. 
of  mscohsiidiaa.]    See  Carrier,  667. 

See  Carrier,  271. 

BAILMENT. 

Oaciiar  oi  mails  ^liability  for  money  stolen  from  mails.]  One  who  con> 
tracts  to  carrj  the  mails  for  the  government  is  neither  a  common  carrier 
nor  a  private  carrier,  and  is  not  liable  to  the  owner  for  money  stolen  from 
the  mails  by  his  subordinates;  and  his  promissory  note  given  therefor  la 
without  consideration  and  creates  no  liability  as  between  the  parties. 
Fbeter  v.  Mette  (Miss.),  504. 

BANK. 

upon  depositi]    A  bank  has  no  lien  upon  a  customer's  deposit  for  Ufl 
indebtedness  to  the  bank  not  yet  due.    Jordan  v.  NatiaiuU  Shoe 
Leather  Bank  (N.  Y.),  819. 

of  oharter.]    See  Etidencb,  878. 


BANKRUPTCY. 

I>ow«r^not  barred  by.]  A  bankrupt's  wife  is  not  barred  of  dower  by  tbo 
sale  of  her  husband's  lands  by  the  assignee  in  bankruptcy.  Lmeait  T. 
Porter  (Penn.  St.),  880. 

BAR. 

See  Criminal  Law,  674. 

BILL  OF  EXCHANGE. 
Wlmt  oo>iBtitaUa.j    See  Negotiable  Inbtrukrntb,  788. 

BOND, 
▼old  for  want  of  condition.]    A  bond  redted  a  contract  beiw^awi  tfia 


principal  obligor  and  the  obligee,  and  then,  without  any  condition, 
eluded,  « then  this  obligation  shall  be  void,"  etc    EM.  to  oreat*  no  \k^ 
faUi^  on  the  part  of  the  obligors.    FiiegenMw.  AqrffstllLX  5BL 

BOUNDABT 
€£]    Bee  CBomiAL  Law,  142. 
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BUBGLART. 
9KmMag  enL\    See  Cbdonal  Law,  09. 

See  CRniiHAi^  Law,  198. 

CARRIER. 

1*  TMkwmeyci  goodi  to  wrong  peraon.]  Plaintiff,  at  €k>lamlNia,  Geo^gli^ 
delivered  his  hoasehold  goods,  marked  '*  R  Adams,"  to  defendant,  a  eon" 
mon  carrier,  for  carriage.  He  accompanied  them  as  far  as  New  Orleans. 
There  he  directed  defendant's  agent  to  forward  them  to  Bremond,  Texaa 
Bj  mistake  the  agent  shipped  them  to  Brenham.  There,  on  the  authoritf 
of  a  letter  written  from  Barton,  signed  "  R  Adams,*'  they  were  forwarded 
to  Burton,  and  there  delivered  to  a  man  calling  himself  Robert  Adams,  a 
single  man  and  day  laborer,  who  had  no  bill  of  lading  or  receipt  for  tliem, 
and  was  not  the  plaintiff.  Seld^  that  the  defendant  was  liable  for  the 
goods  as  a  common  carrier.  It  seems,  the  defendant  would  be  BaUe 
therefor  as  a  warehouseman,  forgroos  negligence.  Himstan,  etc,  1^.  Ck 
V.  Adams  (Tex.),  116. 

fl.  Action  by  one  against  another  oonneoting,  far  fidlnra  to  dallvar  goodsto 

carry*]  In  the  absence  of  any  contract  between  the  owners  of  two  cos- 
necting  railroads,  one  cannot  maintain  an  action  against  the  other  for  fill- 
ing to  ship  cotton  over  the  plaintiffs  road  which  the  other  road  had  tians- 
ported  to  the  point  of  connection;  and  the  fact  that  the  owners  of  the 
cotton  had  contracted  with  the  plaintiff  to  ship  the  cotton  over  its  road 
does  not  give  it  a  right  of  action  against  the  defendant.  WUmingUm,  ete^ 
Railroad  Company  v.  QreenviUe,  etc, ,  Railroad  Company  (8.  0.).  28. 

S*  Oontraot  for  prloe  of  carriage  —  detention  of  goods  ibr  inoraased  pcioek,] 
A  common  carrier  received  a  package  for  transportation,  aflrre^ng  to  cany 
it  for  a  stipulated  sum  prepaid,  without  inquiry  into  its  value,  or  notice  of 
a  limited  liability  on  account  of  value,  and  without  misrepresentatioBv 
deceit  or  artifice  on  the  part  of  the  shipper.  Discovering  that  the  pack- 
age was  of  greater  value  than  he  had  supposed,  he  refused  to  deliver  It 
to  the  consignee  without  additional  compensation,  which  the  consignee 
paid.  Held,  that  the  latter  might  maintoin  an  action  to  recover  It  beck. 
Baldwin  v.  Liverpool  and  Great  Western  Steamship  Co,  (N.  Y.),  377. 

C  When  bound  to  carry  goods  to  destination — wben  UabiUtj  tiiimlnsias) 

The  plaintiff  delivered  to  the  defendant  at  New  York  gooda  addressed  tt 
the  consignee  at  Bloomington,  Illinois.  The  defendant  gave  a  bill  of  lad- 
ing, acknowledging  the  receipt  of  the  goods  thus  addreeaed*  bat  speciff- 
ing  that  they  were  to  be  forwarded  to  "  Chicago  depot  only."  It  was 
proved  that  there  was  no  other  agreement,  and  that  the  plaintiff  wu  is 
the  habit  of  shipping  goods  in  like  manner  and  receiving  similar  UDs  of 
lading.  Held,  that  the  presumption  of  an  agreement  to  deliver  the  goods 
at  Bloomington,  raised  by  the  acceptance  of  the  goods  so  marked,  wss 
overcome  by  the  express  contract  in  the  bill  of  lading  Merchmnt^  INa 
sind  TranspartaUon  Company  v.  Moore  (III.).  541. 
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']    A  euTl0r  transported  goods  to  their  destliiatiim,  when  tbej  anl^vd 


ftt  night.  On  the  arrival  he  placed  them  in  his  warehouse,  a  seeim 
place  of  storage,  and  the  next  morning  thej  were  destroyed  hf  fire  with* 
€«t  bis  fault.  Sdd,  that  he  was  not  responsible,  although  he  gave  n» 
BoHoe  to  the  consignee  of  the  arrival .  Id, 

C  Of  live  animals — HabUity  of.]  The  common-Iaw  Uabilitjof  a  conunott 
carrier  for  the  delivery  of  live  animals  is  tho  same  as  that  for  t^e  delivery 
of  inanimate  things,  and  he  is  not  liable  for  injaries  caosed  by  the  peon- 
Bar  character  and  propensities  of  the  animals,  Bamberg  v.  South  Ocu^Mmm 
B&Hroad  €h.  {S.  C.),18. 

OF  PA8BBNGER8. 

%IJMUnUY  tar  baggage— ownership — statute  of  anoth«r  Slato— pant- 
pbemaUa.]  Baggage,  consisting  of  articles  which  had  been  pnrchased  by 
the  plaintiff  and  in  use  by  the  plaintiff,  his  wife  and  their  child,  was  de- 
Hvered  to  the  defendant,  a  Pennsylvania  corporation,  at  Scranton,  Penn^ 
for  carriage  to  the  city  of  New  York.  The  plaintiff  did  not  accompany  lt» 
but  took  another  train,  while  the  wife  and  child  went  by  the  train  with 
the  baggage.  The  baggage  arrived  at  New  York»  and  was  there  lost  by 
negligence  of  the  defendant.  HM,  (1)  that  the  contract  of  carriage  was 
not  affected  by  a  Pennsylvania  statnte  limiting  the  carrier's  liability ;  (IQ 
that  it  was  not  necessary  that  the  plaintiff  shoald  have  been  on  the  same 
train ;  (8)  that  in  the  absence  of  proof  of  a  gift  to  the  wife,  the  husband 
could  recover  for  the  wife's  paraphernalia ;  (4)  that  defendant  was  at  least 
liable  as  a  warehouseman .  (hrHs  v  Delaware,  Laekateanna  and  Weetem 
SmOroad  Co,  (N.  T.),  271. 

Sb  Baggage  —  samples  of  mexoliandlsei]  The  plaintiff's  travelling  salesman 
delivered  to  the  defendant  railroad  company  at  Worcester  a  trunk  b^ 
longing  to  the  plaintiffs,  and  filled  with  samples  of  jewelry  belonging  to 
them*  worth  $10,000,  for  transportation  as  his  baggage  to  Hartford,  for 
whidi  place  he  pnrchased  a  ticket  for  himself.  He  did  not  inform  de« 
lendant  of  the  character  or  value  of  the  contents  of  the  trunk.  The  trunk 
was  of  ordinary  sise  and  shape,  but  weighed  135  pounds,  and  was  visibly 
boond  on  the  outside  with  heavy  iron  braces,  clamps  and  hinges.  On  tho 
anival  of  the  train  at  Hartford  the  trunk  was  not  delivered  to  the  agent, 
bat  a  bag  had  been  fraudulently  substituted  by  a  change  of  checks,  and  the 
trunk  was  carried  to  New  Tork»  and  there  delivered  to  one  who  presented 
the  check  for  it,  and  was  afterward  found  there  broken  open  and  robbed 
of  Its  contents.  Ileld^  (1)  that  the  defendant  was  not  liable  to  plalntiflb 
in  contract,  for  the  only  contract  was  to  carry  the  personal  baggage  of  the 
agent,  and  (2)  was  not  liable  m  tort  in  the  absence  of  gross  negUgenca. 
JJUng  V.  BooUm  d  Albany  Bailroad  Cotfipany  (Mass.),  067. 

0L  Bqpalsloa  of  dmnken  passenger  from  \^Aji duty  in  regard  to.]    It  is 

not  only  the  right  of  a  conductor  to  q^  f roi^  "^  ^mioi  a  drunken,  unruly, 
bofsteroiia  passenger,  but  when  suqI^  ^  ^^  wSk^^^  ^7  ^^  ^'^  ^^ 
IWes  of  people,  it  is  the  duty  of  suf^L   \  r^itfit  ^  waov©  auc\i  vaBsenget 
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GABBIER  — 

In  oidar  to  protect  others  from  violence  and  danger.  Bat  this  ilgkA  moit 
be  reasonably  exercised,  and  not  so  as  to  inflict  wanton  or  unneciiJiiry  in- 
jury upon  tlie  ofifending  passenger,  nor  so  as  to  needlessly  place  him  in 
circuiudtauces  of  unusual  peril.  If  having  exercised  reasonable  prodence, 
considering  the  time,  place  and  circumstances,  as  also  the  condition  of  the 
druiikcu  man  himself,  the  conductor  expels  sach  passenger,  who  is  after* 
ward  ran  over  and  killed  by  another  train  not  In  fault,  the  ezpolsion 
itself  is  not  such  proximate  cause  of  the  death  •■  will  make  the  company 
liable.    Bcalway  Co.  v.  VaUdey  (Ohio  St.),  OOL 

IflL  TilaWltty  for  ii^nry  to  pasaanger  on  fraight  tndii.J  A  passeiiger  on  a 
freight  train  of  defendant  was  killed  by  an  aoddent  while  so  riding  The 
defendant's  conductors  were  forbidden  to  allow  passengsra  on  freight 
trains,  and  the  deceased  knew  that  regulation  He  was  on  tlie  traia  with 
the  conductor's  consent,  but  it  did  not  appear  that  he  paid  lava.  EM, 
that  it  could  not  be  presumed  that  the  defendant  had  oontmeted  to  cany 
the  deceased  as  a  passenger,  and  no  action  would  lie  for  his  death.  Bpm»^ 
tan  and  Texas  Central  BaUwap  Co.  ▼.  Moore  (Tex. ),  98. 

Of  malls,  liability  of;  for  stolen  mone3r8.]    See  BAiLMSNTy  SOL 

CHATTEL  MORTGAGR. 
Lton  o^  as  against  agister.]    See  Aoibtbb,  435. 

CHECK. 
See  Nbootiablb  Ikstbumbht,  Tit. 

CHURCH. 
8al«  of  paws.]    See  Dbed,  298. 

CIVIL  DAMAGE  ACT. 

btforj  to  meana  of  support  —  plaintlfPa  minor  aon.]  In  an  aetlon  under  te 
Civil  Damage  Act,  for  injury  to  the  plaintiff's  means  of  support,  by  the  io- 
toxication  of  the  plaintiff's  minor  son  by  liquora  sold  by  the  defendant, 
whereby  the  son  was  incapacitated  for  the  servioea  he  had  been 
tomed  to  render  his  father,  and  the  father  had  been  sufejeeted  to 
for  medical  attendance,  etc;  hM,  that  there  could  be  no  reooveiy  with^ 
out  proof  that  the  services  were  necessary  to  the  ftither^a  support,  or  that 
the  expenses  had  so  diminished  his  means  as  to  render  theia  Inadeqnsia 
for  his  support.     Volane  v.  Owen  (N.  T.),  887. 

IMMUty  oi  iMsora.]    See  Oovstitutionai.  Law,  888. 

CONDITION. 

S90Dbbd,288. 

CONSTITUTIONAL   LAW. 

I*  Ohrfl  flMwifi  Aot  ItablMty  cf  leaaora.]  A  statute  *>t>ai>H»y  that  tbekM 
of  premhMs,  with  knowledge  that  they  are  to  be  used  f6r  the  sale  af  i*- 
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CX>N8TITUTIONAL  LAW—  Oontinutd. 

toziottting  liquors,  is  liable  for  damage  caused  bj  the  act  of  cue  intoxi- 
cated bj  liquors  sold  there,  is  constitutional.  Bertholf  v.  (/ReiUif  (N. 
T.X328. 

&  Omel  and  nnnaual  pfunishuMnt.]  A  husband  having  beaten  hia  wife  in 
gieat  excess,  without  excuse  or  provocation,  and  to  such  a  degree  of  cmeltj 
as  to  indicHte  malice  toward  her,  Iield,  that  a  sentence  of  imprisonment 
for  two  years  in  tho  county  jail,  on  his  conviction  for  the  assault  and  bat- 
tery, was  not  in  violation  of  the  constitutional  provision  against  cruel  and 
unusual  punishmentB.     State  v.  Pettie  (X.  C  ),  88. 

^  fijctradition  — inquir7  into  facts  alleged  in  requisition.]  A  State  statute, 
prohibiting  the  surrender  of  a  citizen  or  resident  of  that  State  as  an  alleged 
fugitive  from  justice,  upon  the  requisition  of  the  governor  of  another 
State,  when  it  shall  be  made  to  appear  that  such  alleged  fugitive  was  la 
the  former  State  at  the  time  of  the  alleged  commission  of  the  crime,  and 
providing  for  such  an  inquiry,  is  constitutionaL  Hartman  v.  Avdine 
Gnd.),  217. 

<C  X>onhle  dan&ages  for  killing  stock.]  A  statute  allowing  double  damages 
to  the  owner  of  stools  killed  oii  a  railroad  through  the  neglect  of  the  com- 
pany to  maintain  the  required  fences  is  penal  in  its  nature,  and  consti- 
tutional.    Barnett  v.  Atlantic  and  Pacific  Railroad  Co.  (Mo.),  778.  ' 

#b  Szolusive  license  to  ferry  —  what  is.]  A  legislature  may  empower  a  citj 
to  grant  an  exclusive  license  to  ferry  across  a  navigable  liver,  and  the 
conferring  of  power  to  grant  or  refuse  such  license  authorizes  the  grant- 
ing of  an  exclusive  license.  Burlington  and  B&nderaon  Couniy  Ferry  Co. 
V.  Davis  (Iowa),  890. 

^  Restriction  of  right  to  practice  law  to  white  male  oJUnena.]  A  statute 
limiting  the  right  of  auliuisHion  as  attorney  at  law  to  white  male  citiaena 
is  not  in  conflict  with  tlte  Federal  Constitution.  Matter  of  Taylor  (Md.), 
451. 

7*  Penalty  for  not  stopping  railroad  trains  a  specified  time  at  stations.]  A 
statute,  imposing  a  penalty  on  railway  conductors  for  failing  to  cause 
their  trains  to  stop  five  minutes  at  every  way  station,  is  constitutionaL 
Damditon  v.  SUUe  (Tex.  a.  App.),  166. 

••  Btatate  regulating  issue  and  sale  of  tickets  by  passenger  oanian,]  A 
State  statute  provided  ttiat  no  passenger  carrier  should  issue  or  sell  any 
ticket  subject  to  any  condition  limiting  his  liability,  unless  the  same  was 
printed  thereon  In  type  of  a  specified  size  ;  that  every  ticket  seller  should 
be  furnished  with  a  certificate  of  authority,  which  he  should  keep  pub- 
Bdy  posted  ;  that  every  such  carrier  should  provide  for  the  redemption 
of  tickets,  or  parts  of  tickets  sold  but  not  used,  at  the  purchase-price  or 
a  proportionate  part  thereof ;  and  that  no  such  purchaser  of  tickets  ahould 
otherwise  sell  them  except  to  bona  fi^  ftftveil^^n  i  *^i^^  made  disohedU 
encea  misdemeanor  punishable  by  e^^^^  fines.  A{d»  eonstiiatloiML 
IVy  T.  ataU  (Ind.).  288.  ^^^^ 
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9.  Mho9g9nttion»]  A  statatA  making  it  a  felony  for  a  white  penon  to  many 
a  negro  or  a  person  of  mixed  blood  is  not  in  conflict  with  the  Fedeial 
Constitation.     Frailer  v.  Slate  (Tex.  Ct.  App.),  181. 

lOt.  Statutory  oomitniotion  —  doable  lioenso  for  noiaonw  tnui«  —  whMi  earn 
be  ezaoted.]  A  statate  gave  cities  and  villages  the  power  to  direct  th« 
location  and  regalate  the  management  and  oonstraetion  of  pork-packing 
houses  within  their  limits  and  one  mile  beyond  The  plaintiff  carried 
on  a  packing-hoase  m  the  town  of  Lake,  within  one  mile  of  the  cit?  of 
Chicago,  and  licensed  bj  the  town.  Held,  (1)  that  the  power  to  regulate 
authorized  the  requirement  of  a  license  ;  and  (2)  that  the  city  of  Chicago 
might  legally  require  the  plaintiff  to  be  licensed  by  it,  although  he  was 
previously  licensed  by  the  town.  Chicago  Packing  and  Prowdon  Oo.  v. 
CUy  of  C?ticago  (HI.),  545. 

11.  Asaeasmemt  for  local  ImpoRnrement  —  nodoe  —  hMorlng.]  A  law  imposing 
an  assessment  for  a  local  improvement,  without  providing  for  notice  tt 
the  owners  of  property  to  be  assessed,  and  an  opportunity  for  them  to  be 
heard,  is  unconstitutional  and  void,  and  an  assessment  thereunder  ereatss 
no  cloud  upon  title.     Siuart  v.  Palmer  (N.  T.),  289. 

12.  Taxation  —  of  premiums  rooeived  by  insurance  oompani— .]    A  Stale 
.  tax  upon  **  the  entire  amount  of  premiums  received  by  insurance  compa* 

nies/'  although  it  covers  premiums'drawn  from  sources  outside  the  8tate, 
is  not  in  conflict  with  the  Federal  Constitution.  Insurance  Oempamf  ef 
North  Ainerica  v.  CommoniceaUh  (Penn.  St.),  862. 

IS*  Uniformity  of  taxation — tax  for  education.]  A  statute  provided  thai 
persons  residing  outside  of  a  city  or  town,  and  electing  to  be  transferrsd 
to  such  city  or  town  for  educational  purposes,  or  who  should  send  their 
children  to  a  school  in  such  city  or  town,  should  be  liable  to  taxation  oa 
their  property  in  such  city  or  town  as  if  they  resided  therein.  Heidt  coa> 
stitutional  as  to  persons  so  sending  their  children  to  school,  without  msk* 
ing  such  election  to  be  transferred.    Kent  v.  Town  of  KenUand  (Ind.X  181 

14»  Taxation — farming  lands  within  a  city.]  Fkrming  lands  within  a  eitf 
are  subject  to  municipal  taxation,  although  they  are  not  benefited  by  tlM 
objects  for  which  such  taxation  is  levied.  Carp  v.  CUy  of  Pekin  (ni\ 
548 

IS.  Tax  on  National  bank  stock.]  A  statute  empowering  the  authorities  of 
a  town  to  impose  the  same  taxes,  for  municipal  purpooee,  upon  non-resi- 
dents pursuing  their  ordinary  avocations  within  the  corporate  limits  M 
upon  the  inhabitants,  with  a  proviso  that  non-reeidents  so  taxed  shall  hafv 
the  right  to  vote  at  municipal  elections,  is  not  abrogated  by  a  change  is 
the  State  Constitution  which  deprives  the  nonresident  tax  payer  of  hii 
vote,  and  authorizes  a  tax  upon  the  shares  in  a  National  bank,  located  is 
the  town,  and  held  by  one  who  conducts  his  ordinary  business  therein 
but  whose  residence  is  in  the  county,  outside  the  corporate  limits.  Jioon 
T.  Mayor  and  Commiseionere  of  FayeUeviOe  (N  C ),  75. 

M.  Tax  on  dogs.]  Dogs  are  not  "property  "  within  the  oonatitatloBa]  pw- 
visions  for  Uxation :  but  a  statute  exempting  one  dog  to  eaeh  lamQy,  tai 
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texing  all  others  at  a  fixed  rate,  under  a  penalty  /or  non-payment,  la  valid 
as  a  police  regulation.    Bx  parte  Cooper  (Tex.  Ct.  App.),  158. 

HL  IMegatloa  of  power  to  make  local  Improvementa  and  aaaeaa  tbm  ais- 
penae^]  A  constitutional  proviBion  that  **  the  legislature  may  vest  the 
corporate  authorities  of  cities,  towns  and  villages  with  power  to  make 
local  improvements  by  special  assessments,  or  by  taxation  of  property 
bMiefited,**  does  noc  prohibit  the  legislature  from  conferring  the  power  to 
make  auch  improvements  in  like  manner  upon  other  municipal  corpora- 
Itoaa.    SkOe  ex  rd.  AbMt  v.  Dodge  CoutUy  (Neb.),  819. 

CX)NSTRUCTIVB  FRAUDS. 
See  Fraud,  577. 

CONTRIBUTORY  NEGLIGENCE. 
See  Nboligbncb,  680. 

CONTRACT. 

!•  OoBatmotioii  —  **  legal  haixs  **  —  widow.]  A  widow  is  not  a  '*  legal  heir  ** 
of  her  husband,  within  the  meaning  of  a  life  insurance  policy  payable  to 
the  "  legal  heirs  '*  of  the  insured  husband,  although  by  the  statute  the 
widow  has  a  certain  interest  in  the  intestate  husband's  personalty.  Oauek 
V.  i».  Louis  }f.  L.  Ine.  Co.  (111.),  554. 

Mb  IjMW  d  plaoo  —  deUrery  to  common  oazrier —  aooeptanoej  Plaintiff,  a 
resident  of  Wisconsin,  sued  defendant,  a  resident  of  Iowa,  on  account  for 
intoxicating  liquors  sold  and  delivered  pursuant  to  an  oral  order  given  In 
Iowa.  Defendant  answered  that  the  sale  was  in  violation  of  an  Iowa 
statute.  Plaintiff  replied  that  the  sale  was  also  void  under  the  Iowa 
statute  of  frauds,  but  that  plaintiff  had  avoided  the  effect  of  both  statutes 
by  delivering  the  goods  to  a  carrier  in  Wisconsin  for  transportation,  in 
aeeordance  with  an  agreement  at  the  time  of  the  sale.  On  demurrer,  hM 
that  the  answer  was  good  and  the  reply  was  bad.  Keiwert  v.  Meyer 
(Ind.),  206. 

9L  RaaoJaaion  for  fraud —  efieot  of  delay.]  Mere  delay  in  rescinding  a  con- 
tract on  account  of  fraud  is  immaterial  unless  meanwhile  innocent  third 
parties  have  acquired  rights,  or  unless  the  wrong-doer  is  injuriously 
affected  by  the  delay.     Wieks  v.  Smith  (Kans.),  433. 

<C  By  school  district  —  ultra  vires.]  Under  a  statute  authorizing  school  dis- 
trict boards  to  provide  "  necessary  appendages  *'  for  school-houses  during 
the  time  that  schools  are  taught,  there  is  no  authority  to  purchase  a  ste- 
reoscope and  stereoscopic  views.    School  IMrict  v.  Perkine  (Kans.),  447. 

Sb  Soibaortption  to  Joint  stock  —  parol  evi^noe  to  show  unperformed  aecret 
oondition.]    A  subscription  to  joint  Btoojr  \%  f^^^  ^^^7  "^  undertaking  with 
the  company  but  with  all  other  subo^^^      f^.    ^  wVvere  one  eubscribed  to 
the  building  of  a  ndlroad  according  ^  ^*^  ^ecV^®^  survey ,  \\\ft  a-mount  \a 
be  paid  only  when  the  subaeriptioii^  ^  *    li  ••^  amount  «ipttcv^ed,\\e  can- 
not be  permitted  to  ahow  that  he  ^^   Na^^  to  a\vV«ctVb^\>7  ^^i«'  pTom\»fta 
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of  the  eompanT's  agents  that  the  road  should  beoonstraeted  not  aeooidlaf 
to  the  sanrey,  bat  past  his  house,  etc.,  and  that  his  subeeriptloii  was  nol 
to  be  binding  unless  the  road  was  so  constructed.  MiUer  ▼.  Htaumeir  JnM»- 
lion  and  Susquehanna  Railroad  Co,  (Penn.  St.),  849. 

6.  Validity  —  note  for  profits  of  an  illegal  bnainess.]  A  note  giTononthe 
completion  and  settlement  of  an  illegal  business,  hj  one  of  the  partneit 
therein  to  the  other,  for  profits  thereof,  is  valid  and  enfoiceable.  D$ 
Leon  V.  Trevino  (Tex.),  101. 

Of  Oaniage.]    See  Carrier,  277. 

Ohorch  Bubaoilption.]    See  Sunday,  147 ;  Infancy,  284. 

Xaw  of  plaoe.]    See  Statute  of  Frauds.  109. 

CONTRACTOR. 
See  Nboligbncb,  645L 

CONTRIBUTORY  NBGLiaENCB. 
See  Neoligbkok,  721. 

CORPORATION. 

L  Bleeting  of  dlreotors — when  notioe  presnmed.]  A  quorum  of  the  direotfln 
of  a  corporation  having  attended  a  special  meeting,  it  will  be  presamed 
prima  facie  that  all  the  directors  were  duly  notified  to  attend.  OhaiUeam 
Insurance  Co,  v.  Holmet^  Admr.  (Mo.),  807. 

fl.  Rights  of^  as  to  transfers  of  its  stock.]  A  corporation  can  avail  itself  of 
a  provision  in  its  bj-laws  that  transfers  of  its  stock  shall  not  be  Tslid 
unless  approved  by  its  board  of  directors,  onlj  for  the  purpose  of  pie- 
tecting  itself  against  irresponsible  stockholders,  and  not  to  defeat  the 
rights  of  third  persons.  Farmen  and  Meehaniee'  Bank  of  LinmBe  v. 
WoMon  (Iowa),  898. 

8* .]    In  the  absence  of  contract  or  provisions  of  the  charter  or  by-laws, 

a  corporation  has  no  implied  lien  upon  the  shares  of  a  stockholder  indebted 
to  it,  to  secure  such  indebtedness.  Id, 

4i  .]    The  president  of  a  bank,  who  was  a  surety  upon  the  note  of  an  ia- 

solvent  stockholder  to  a  third  person,  took  an  assignment  of  his  stock  for 
indemnity.  The  stockholder  was  also  indebted  to  the  bank.  ITtfU,  thit 
in  the  absence  of  fraud  or  concealment,  the  president  had  the  right  ts 
such  security  as  between  himself  and  the  bank,  and  the  bank  liad  as 
equitable  right  thereto.  Id, 

See  Removal  of  Caucb,  200. 

COVENANT. 

Wot  to  make  will  to  pr^udice  of  covmuaAox'n  heirs.]  A  sealed  agies- 
ment,  for  a  valuable  consideration,  not  to  make  a  will  to  the  prejudices! 
the  rights  of  the  covenantor's  heirs  in  his  estate.  Is  valid.  Taifkr  ▼• 
MUehea  (Penn.  St.),  888. 

Su  Dkbd,  508. 
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!•  AdwlUiy  ~  sobaequABt  maniag*.]  The  criminal  oifenfle  of  adaltery  is 
not  excaeed  bj  the  absence  of  a  gniltj  intent,  unlesB  a  goilty  knowledge 
ie  part  of  the  etatutory  definition,  nor  is  it  excused  bj  the  aabsequent 
inter.marriage  of  the  parties.     Fbx  ▼.  SkUs  (Tex.  Ct.  App.),  144. 

&  Affiray  —  treapaas  on  pabUo  road.]  The  public  have  onlj  an  easement  in 
a  highway  to  pass  and  repass  along  the  same,  and  when  one  stops  in  the 
Toad  and  uses  loud  and  obscene  language,  be  becomes  a  trespasser,  and 
the  owner  of  the  land  has  the  right  to  abate  the  nuisance  which  he  is 
creating ;  and  in  case  the  trespasser  is  armed  with  a  pistol  and  acting  in 
a  l)elligerent  manner,  the  principle  of  moUiter  manua  does  not  apply 
8UUe  y.  Davis  (N.  C),  86. 

8.  Assanlt  with  intent  to  mxixd&e  —  matoal  combal  by  agraaoMnt]  In  ease 
of  a  mutual  combat  waged,  where  death  does  not  ensue,  in  order  to  reduce 
the  offense  from  assault  with  intent  to  murder  to  aggravated  or  simple 
assault,  it  must  appear  that  the  combat  was  waged  upon  equal  terms,  and 
that  no  undue  advantage  was  sought  or  taken  by  the  accused.  Kitig  t. 
SUUe  (Tex.  (H.  App.),  160 

^  Boxglary  —  breaking  out.]  One  who  secretes  himself  in  a  dwelling-housa 
at  night,  with  intent  to  commit  a  felony  therein,  and  being  discovered, 
escapes  by  unlocking  or  opening  a  door,  is  not  guilty  of  burglary.  Adkin' 
9on  V.  The  State  (Baxt.),  60. 

%m deco3ring  into  oommission  ofc]  A  banker,  suspecting  defendant  of  an  in- 
tention of  robbing  his  bank,  employed  detectives  to  act  as  decoys  and  induce 
him  to  enter  the  bank,  with  intent  to  rob  it.  Ildd,  that  the  defendant  could 
not  be  convicted  of  burglary  therefor,  the  consent  of  the  detectives  being 
the  consent  of  their  employer.    Speiden  v.  State  (Tex.  Ct.  App.),  126. 

6b  Uatorbing  reiigioas  worship^]  Cracking  and  eating  nuts  during  a  religi- 
oos  service  may  be  a  disturbance  of  religious  worship.  Hunt  •*.  State 
(Tex.  Ct.  App.),  126. 

%  rorgery — mnnioipal  oertifioate  of  indebtedness  ultra  vires.]  Under  a 
statute  constituting  it  forgery  fraudulently  and  falsely  to  make  any  instru- 
ment purporting  to  Im  the  act  of  another,  by  which  any  pecuniary 
demand  shail  purport  to  be  created,  etc.,  the  fraudulently  making  of  a 
false  municipal  certificate  of  indebtedness  is  forgery,  although  the  muni- 
dpality  has  no  power  to  issue  such  certificates.    State  v.  Badee  (Mo.),  780. 

^  Bomiolde — aocidental  killing  of  third  person  in  lawful  self-defense.] 
One  who  in  lawful  self-defense  against  another  accidentally  and  uninten- 
tionally kilis  a  third  person  Is  guilty  of  no  crime.  Piummer  v.  StaU 
(Tex.  Ct.  App.),  165. 

il  Xnoeny — 'gelding."]  A  ridgling(».  s.,a  half-castrated  horse)  is  not  a 
** gelding,**  within  a  statute  providing  against  the  theft  of  *'  any  horse, 
gelding,  mare,  colt,  ass,  or  mule,"  and  an  indictment  charging  the  theft 
of  •  "  gelding"  iB  not  sapported  by  proof  that  the  animal  was  a  ridgllngt 
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bsl  hfld  Uw  sppeftKAoe  of,  and  watf  generally  believed  to  be,  a  gMiag. 
Brima  ▼.  SUOe  (Tex.  Ct.  App.).  102. 

10^  -: — eevennoe     and    aaportatioii.]     The   simnltaneooa   remoTal   and 
'•    earrying  awaj  of  rails  from  a  fence,  with  laroenooB  intent,  and  whboat 
the  owner's  consent,  is  theft.    Hafberger  v.  State  (Tex.  Gt  App.)»  187. 

li* oonTeniaa  of  estnys,  when  larceny.]  When  one  cunTorts  an  eatia/ 

to  his  own  ose,  there  must  have  been  a  felonions  intent  to  steal  it  at  the 
moment  of  taking  in  order  to  constitute  larceny.  Starch  ▼.  StaU  (Ind.),  S14 

1^ ooffin  —  who  has  property  hu]    In  an  indictment  for  larceny  of   a 

coffin  containing  the  remains  of  a  human  befng,  the  coffin  is  properly 
charged  to  be  the  property  of  the  person  who  furnished  it  and  boiiea 
the  deceased.    State  v.  Dmpke  (Mo.),  785. 

13;  Obsoene  piotnres  —  **  naked."]  An  indictment  for  printing  and  publish- 
ing obscene  pictures  of  naked  girls  is  not  sustained  by  proof  of  printing 
and  publishing  obscene  pictures  of  girls  naked  only  aboTe  the  waist 
Commonwealth  ▼.  Defardin  (Mass.),  062. 

1^  Sedootion  —  foroeb]  An  indictment  for  seduction  is  not  supported  by 
proof  that  the  defendant  accomplished  his  purpose  by  force,  and  he  la  en- 
titled to  such  an  instruction  if  there  is  any  eyidenoe  of  force.  StaU  t. 
Lewie  (Iowa),  407. 

16. under  promise  of   marriage  —  whsfther  promise    need  be  TaUAJ 

A  statute  made  it  felony  for  any  person,  under  promise  of  marriage,  te 
have  illicit  carnal  intercourse  with  a  female  infant  of  good  repute  for 
chastity  Held^  that  the  promise  need  not  be  a  valid  one,  in  fact,  if  the 
infant  understood  It  to  be  valid  ;  and  the  indictment  need  not  allege 
that  the  defendant  was  unmarried  at  the  time.  OaUahan  v.  State  (Iad.X 
211. 

10b  SeDing  intoxioating  liquors  snpposhig  them  not  to  be  IntozloatlBg.] 
A  person  Indicted  for  selling  intoxicating  liquors,  in  violation  of  statute, 
may,  on  the  trial,  show  that  at  the  time  he  bought  the  article  alleged  in 
the  indictment  to  be  Intoxicating  liquor,  it  was  represented  to  him  to  be 
free  from  alcoholic  properties  —  that  he  kwught  it  with  the  understanding 
and  believing  that  it  was  not  intoxicating  liquor,  and  sold  it  with  sock 
understanding  and  belief.     Farrell  v.  The  StaU  (Ohio  St.),  614. 

17.  Indictment  —  assault  with  pistoL]  An  indictment  charging  an  ■nnaiili  with 
a  pistol,  alleging  that  it  was  a  deadly  weapon,  is  not  bad  for  not  diaigiaf 
that  it  was  loaded,  nor  presented  within  range.  Btaion  v.  StaU  (Tax.  GL 
App.).  146. 

18.  ——lor  rape  —  allegation  of  sex.]  An  Indictment  charging  an  attempl 
to  commit  a  rape  upon  '*  Theresa  (Hudaloupe,*'  and  referring  to  thai  per- 
son as  '*  her  "  is  good  without  alleging  that  person  to  be  a  woman.  BattU 
V.  State  (  Tez.  Ct.  App.),  160. 

19  Polygamy*]  An  indictment  for  polygamy  contained  the  osoal  aUega* 
tions  of  the  second  marriage  during  the  life-time  of  the  temer  wils^  bil 
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tlw  proof  showed  that  the  flnt  wife  waa  diroroed  from  the  defendaat  at 
the  time  of  the  Beoond  marriage.  The  statate  pronoanoed  a  Beoood  mar- 
riage under  aach  circumstanoes  polygamy.  But  as  the  crime  may  be 
committed  in  diTora  ways,  it  was  hdd  that  the  indictment  must  specify 
the  manner  of  commission,  and  this  indictment  was  therefore  bad. 
Whether  without  the  statute  the  offbnse  would  have  been  polygamy,  gtierp, 
OammantDealth  ▼.  Riehardson  (Mass.),  647. 

Bvidsnoa  of  dharaoter — wajght  o£]  In  a  oriminal  case  it  is  error  to  in- 
atmct  the  jury  tliat  evidence  of  good  character  is  of  but  slight  weight  and 
entitled  to  but  little  consideration,  when  the  proof  is  dear  and  direct.  The 
jury  are  the  sole  judges  of  the  weight  of  such  evidence.  8kUe  ▼. 
Norihrup  (Iowa),  408. 

oalUng  on  psisonar  to  **  make  tnoks^"  in  oonrt]    On   an  aeeu- 


■ation  of  morder,  it  l>eing  claimed  that  certain  foot-prints  were  those  of 
the  prisoner,  the  prosecuting  attorney  brought  a  pan  of  mud  into  court  and 
placed  it  in  front  of  the  jury,  and  having  proved  that  the  mud  in  the  pan 
was  about  as  soft  as  that  where  the  tracks  were  found,  called  on  the 
prisoner  to  put  his  foot  in  the  mud  in  the  pan.  On  objection,  the  court 
instructed  the  prisoner  that  it  was  optional  with  him  whether  he  would 
comply.  The  prisoner  refused,  and  the  court  instructed  the  jury  that  his 
refusal  was  not  to  be  taken  against  him.  The  prisoner  being  convicted, 
Md,  that  he  was  entitled  to  a  new  trial.    StakM  v.  8t€Ue  (Baxt.),  72. 

sedooUon — rassmblanoato  prisonar  of  ohfld  all^^edto  bebomof  tha 

inlaroonrse.]  On  the  trial  of  an  indictment  for  seduction,  a  child,  alleged 
to  have  been  bom  of  the  alleged  intercourse,  cannot  be  exhibited  to  the 
jury  as  corroborative  evidence  for  the  prosecution  on  account  of  its  re- 
semblance to  the  defendant.     8taU  v,  Danforth  (Iowa),  887. 

CMtflKion  cf  ▼alna.]  In  distinguishing  between  grand  and  petit  larceny, 
the  criterion  of  value  is  the  price  which  the  subject  of  the  larceny  would 
bring'^n  open  market.  Id. 

Mai — right  to  read  books  to  Jnry.]  On  a  trial  for  felony,  the  pria. 
oner's  counsel,  in  his  argument  to  the  jnry,  proposed  to  read  to  them  a 
statement  of  facts  on  an  appeal  in  the  same  case,  and  the  decision  of  the 
appellate  court  holding  the  evidence  insufficient  to  convict,  with  a  view 
to  argue  that  the  present  evidence  was  also  insufficient.  The  court  re- 
fused to  allow  the  reading.  UM  no  error.  DempMy  v.  8taU  (Tex.  Ct. 
App),  148. 

Joy — CKpailmciili  by,  out  of  comrt,  In  regard  to  foot-pfintB.]  In  his 
aignment  to  the  jury  on  the  trial  of  a  felony,  the  defendant's  counsel  aaid 
in  regard  to  a  question  of  foot-prints,  that  the  jnry  might  try  for  them- 
selves whether  such  worn-out  boots  as  tbe  witnesses  for  the  prosecution 


described  would  make  such  tracks  as  tl\Q«  described.     Some  of  the  jury, 
without  leave,  made  the  experiment  ^w     Al  co^M^-    ^"**»  *^®^  ®"^^  ■• 


Invalidated  a  oonviotioiL    QktU 
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CRIMINAL  LA  W  ~  OtmHnu^ 

3ib  xum  of  intozicatiiig   liquors   by  Jury.]    A  Terdiet  in  a  criminal 

case  is  not  vitiated  by  the  fact  that  some  membvra  of  the  juiy  drank  in. 
toxicating  liquora  daring  the  trial  and  before  the  submission,  unlesA  it  ia 
shown  that  the  defendant  was  thereby  prejudiced.  State  v.  Brue$ 
(Iowa),  406. 

97.  Discharge  of  Jury  before  ▼erdiot]  Where  a  jury,  in  a  capital  case,  retired 
at  12  o'clock  on  Saturday  night  for  deliberation,  and  were  discharged  at  f 
o'clock  the  next  evening,  before  verdict,  because  **  it  appeared  they  could 
not  agree,*'  hetd,  that  the  prisoner  was  entitled  to  be  discharged,  althoogh 
the  term  expired  on  Saturday.    State  v.  MeOinuey  (N.  C),  90. 

28.  Bar  —  indictment  ooTering  part  of  fonner  period.  J  An  aoqnittal  on  a  com. 
plaint  for  keeping  a  tenement  for  the  illegal  keeping  and  illegal  sale  of 
intoxicating  liquors,  from  January  1  to  May  38,  is  a  bar  to  a  oomplaint  Cor 
the  like  offense  from  January  1  to  August  20  of  the  same  year,  as  the 
same  evidence,  which  would  have  warranted  a  conviction  on  the  first, 
would  warrant  a  conviction  ou  the  second  complaint.  Commonwealth  v. 
Robinson  (Mass.),  674. 

2d.  Twice  in  Jeopardy.]  On  a  trial  for  aggravated  assault  the  defendant 
pleaded  a  former  conviction  before  a  justice  of  the  peace.  It  appearad 
that  the  justice  acted  without  affidavit  or  warrant,  that  no  witnesses  weie 
examined,  and  that  defendant  pleaded  guilty  of  simple  assault.  Held  ne 
bar.     Warriner  v.  State  (Tex.  CJt.  App.),  124. 

M>  Jorisdiotion  —  alteration  of  boondary.]  Where  a  boundary  stream  giadi- 
ally  alters  its  channel  the  boundary  follows  the  channel ;  but  where  H 
changes  violently  and  visibly,  the  boundary  remains  in  the  abandoned 
channel.     Collins  v.  St€Ue  (Tex.  Ct.  App.),  142. 

DAMAGES. 

1.  Bzemplary  in  action  of  assault.]    In  an  action  of  assault  and  batteiy  •<• 

emplary  damages  are  not  proper.    Boyer  v.  Bart  (Neb.),  814. 

2.  Measnre  o^  as  against  trespasser.]    Timber  was  cut  from  lands  of  B.  by 

trespassers,  who,  by  their  labor,  converted  it  into  cord- wood  and  railroad 
ties,  thus  increasing  its  value  three-fold.  It  was  then  sold  to  an  xnnoeent 
purchaser,  who  was  sued  by  B.  for  the  value  of  the  wood  and  ties.  Whil- 
ever  might  be  the  rule  of  damages  as  against  innocent  purchasers,  E 
cannot  recover  the  value  of  the  timber  as  enhanced  by  the  labor  of  the 
wrong-doers,  after  it  was  severed  from  the  realty.  Jfcitftoay  GmfNMf  ▼• 
Hutchins  (Ohio  St.),  629. 

t.  When  liqtddated.]  Y.  &  M.  agreed  to  consign  and  ahip  to  W.  ft  Go.  M 
bales  of  cotton,  to  be  sold  by  them  as  cotton  factom,  on  cnm  mission,  and 
to  pay  as  liquidated  damages  f2  per  bale  for  every  bale  of  eotton  leas  tlna 
SOO  bales  which  they  might  fail  to  consign  and  ship  to  them  as  atipnlatad. 
EM,  that  the  |2  per  bale  was  liquidated  damagea.     WOtitms  t.  Vasm 

(a  ex  M. 
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DAMAGES  —  Continued. 
Boobto,  for  kllltng-  stook.]    See  OoNBTmrriONAL  Law,  778. 
ft^Jmy  to  means  of  support.]    See  Civil  Damagb  Act,  287. 

See  Constitutional  Law,  828. 

DEED. 

1.  Assomptlon  of  mortgags — estoppel  —  eviotton.]  One  who  takes  a  deed, 
assaming  to  "pay  a  purehase-money  mortgage  existing  on  the  granted 
premises  as  part  of  the  consideration,  cannot  dispute  the  validity  or  con<- 
sideration  of  the  mortgage  ;  and  cannot  set  up  failure  of  title  until  actual 
Eviction  or  surrender  to  a  paramount  title.  Parkineon  v.  Sherman  (N.  T.), 
268. 

S»  Ckmdition — free  church  —  what  is  a  sale  of  pews.]  A  deed  of  land  "  for 
church  purposes/*  contained  a  condition  that  if  the  seats  of  any  church 
thereon  should  be  "  rented  or  sold,**  the  land  should  revert.  The  land, 
with  the  church  erected  thereon,  was  sold  under  Judicial  proceedings  to 
pay  debts  of  the  church.  EM,  not  a  breach  of  the  condition.  Wood- 
worth  V.  Payne  (N.  Y.),  298. 

3.  Oov«nant  of  wairanty  —  what  oonstitntes  evioUon.]  The  mere  existence 
of  a  paramount  hostile  title  does  not  constitute  a  breach  of  the  covenant 
of  warranty.     ScoUv.  KirkendaU  (J\\,),^2, 

^  Of  lunatic  —  when  Talid.]  A  deed  executed  by  a  lunatic  is  voidable  only 
and  not  void ;  and  equity  will  not  interfere  to  set  aside  such  deed,  where 
the  grantee  cannot  be  put  in  statu  quo,  or  where  the  benefit  received  by 
the  grantor  is  actual,  and  of  a  durable  character ;  therefore,  in  an  action 
by  heirs  to  recover  land  upon  the  ground  of  incapacity  of  their  ancestor 
to  make  a  deed,  it  appearing  that  the  purchaser  paid  full  value,  without 
advantage  taken,  and  without  notice  of  such  incapacity,  that  the  deed 
was  attested  by  a  brother  and  two  sons  of  the  grantor,  and  that  the  pur- 
ehase-money  was  used  for  the  benefit  of  himself  and  family,  and  that 
the  purchaser  made  large  Improvements  without  objection  ;  held,  that 
they  were  not  entitled  to  recover.     Riggan  v.  Oreen  (N.  C),  77. 

S.  Rescrvatton  —  esceptlon.]  A  deed  to  a  railroad  company  contained  this 
clause :  "  Reserving  to  myself  the  right  of  passing  and  repassing  and 
repairing  my  aqueduct  logs  forever,  through  a  culvert  ajk  feet  wide,  and 
rising  in  height  to  the  superstructure  of  the  railrond.  to  be  built  and  kept 
in  repair  by  said  company."  Held,  to  confer  on  the  grantor  a  new  right 
not  previously  vested  in  him,  operative  as  a  reservation  and  not  as  an  ex- 
eeption,  and  vesting  only  an  estate  for  life.  Aeheroft  v.  Ecutem  Railroad 
Company  (Mass.),  672. 

%»  Hogistry — mistokie  in —  efleot  of  indeoc]  An  index  of  the  record  of  con- 
veyances, by  law  required  to  be  kept  by  the  public  recorder,  but  in  which 
he  is  not  required  to  stato  the  amount  of  the  consideration  of  instruments 
recorded,  is  not  notice  to  a  purchaser  for  a  valuable  consideration  of  such 
Amount,  although  it  stato  it.  The  same  ^  ^^^®  ^^  '^  entry  book.  So 
where  a  mortgage  is  entered  and  ind^*,^  oon^ctly  stat^ikg  the  amount, 
bat  in  the  record  the  amount  is  statM  \         a  subsequent  ^puKhaseT  for  a 
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DEED  —  OtnUinued. 

TAlaable  oonsf deration,  not  knowing  of  the  former  mortgage,  ia  boaai 
only  hy  the  record,  although  be  knew  of  the  atatemant  In  tba  indes. 
OUrhriH  v.  Oough  (Ind.),  250. 
7.  Purchaser  —  who  ia.]  A  creditor  who  takea  a  mortgage .  in  aooiideiattin 
of  the  extension  of  the  time  of  payment  of  a  pre-existing  debt  Is  a  pw- 
cliaeer  for  a  valuable  consideration.  Id. 

DELEGATION. 
Of  lagislative  pofwan.]    See  Municipal  GoBFoaanOHB,  77tt. 
Of  power  to  make  local  improremanta.]    See  OUHUUVnOHAl*  IaW»  flttl 

DEIIAND. 
Of  nnt]    See  Lahdlord  and  Tbnamt,  229. 

DEVIATION. 
See  INSURANCB,  664 

DEVISE. 
See  Wtll.  a08. 

DIRECTOR. 
See  Corporation,  807 

DISTRESS  FOR  RENT. 

deoda  hald  by  tanant  te  sale  on  commission.]  Qooda  held  bj  an  agwt 
for  sale  on  commission  are  not  liable  to  distress  for  rent  dne  from  tbs 
agent.    Hove  Sewing  Maehine  Oom/pCMig  ▼.  Sdoam  (PMul  Sk.)^  836, 

DIVORCE. 
See  Marriagb,  M. 

Doas. 

Taxation  o£]    8e%  CoNvrmrriONAL  Law,  152. 

DOWER. 

Whan  not  liable  to  attaohmauL]  An  nnassigned  dowar  interest  is  w*  IMi 
to  attachment,  although  bj  statute  it  is  a  fee  simple  Inntwid  af  a  M 
eatate.    Baueck  ▼.  Jfo0r0(lowa),  412. 

Wol  batvad  \tf  bankmploy.]    See  Bankruptot,  880i 

DUEL. 
As  CBnnNAL  Law*  166l 

ESTOPPEL. 
iSM  Dbbd,  266. 

ESTRAT8. 
oC]    See  CRmiNAL  Law,  214. 
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EVIDENCE. 

1.  Bimk  ohartar  — Judioial  notice.]  A  bank  is  a  privftte  corporation,  and  ita 
cliarter  a  private  act,  to  be  pleaded  and  proved  like  all  other  private  acta, 
and  the  court  will  not  take  judicial  notice  of  it  without  such  proof.  Firgl 
National  Bank  of  Clarion  v.  Gruber  (Penn.  St.),  878. 

^  Of  ohanotar  —  wajj^  o^  in  oriminal  oaaea,]  In  a  orimina]  caae  it  la  error 
to  instruct  the  jury  that  evidence  of  good^character  is  of  but  Jslight  weight 
and  entitled  to  but  little  consideration,  when  the  proof  is  clear  and  direct. 
The  jury  are  the  sole  judges  of  the  weight  of  snch  evidence.  8tat^  v. 
Ihrihrup  (iowB),  408. 

8.  Pwol — to  show  whether  aooeptance  of  bill  Is  Individual  or  offioiaL]    A 

bill  was  drawn  by  a  corporation,  addressed  to  Its  treasurer  as  an  indi- 
vidual and  accepted  by  him  with  the  addition  of  "  treasurer,"  etc.  Hdd^ 
that  parol  evidence  was  admissible  to  show  that  his  acceptance  was  de- 
signed only  in  his  official  capacity.  LaJUn  and  Rand  Bnoder  Company 
V.  Sinskeimer  (Md.),  472, 

^ of  lost  wilL]    If  a  testator  dies  leaving  an  unrevoked  will,  which 

cannot  be  found  after  his  death,  parol  evidence  is  competent  to  prove  itn 
contents.    Fott^r^a  Appeal  (Penn.  St.),  840. 

•• as  to  lease  and  fiactnres.]    In  a  written  lease,  silent  as  to  fixtnrei^ 

U  waa  provided  that  the  lessee  should  make  all  necessary  "  improvement! 
and  repairs."  For  an  independent  consideration,  the  lessor  agreed  that 
certain  fixtures  should  remain  for  the  lessee's  use.  An  outgoing  tenant 
removed  them,  and  the  lessor  promised  to  replace  them,  but  falling  to  do 
00,  the  lessee  replaced  them  at  her  own  expense,  and  the  lessor  promised 
to  make  it  right  HM,  that  parol  evidence  of  the  agreement  aboat  tho 
fixtures  was  competent,  and  the  lessee  was  entitled  to  recover  the  som 
CO  expended.    Lewis  v.  Seaburp  (N.  Y.),  811. 

6L  Muxlagc — pnaiunption  of — when  oreroomCi]  The  presumption  of  • 
mairiage  between  A.  and  B.,  founded  simply  upon  habit  and  repute,  is  ovaw 
come  by  proof  of  a  subdequent  actual  marriage  between  A.  and  C.  durinnf 
the  life-thne  of  B.     Jonse  v.  Jones  (Md.),  466. 

%  Seduction — resemblance  to  prisoner  of  child  alleged  to  be  bom  of  the 
Intcroomnse.]  On  the  trial  of  an  indictment  for  seduction,  a  child,  alleged 
to  have  been  bom  of  the  alleged  intercourse,  cannot  be  exhibited  to  the 
jury  as  corroborative  evidence  for  the  prosecution  on  account  of  its  mmdi- 
blaace  to  the  defendant.    State  v.  Danforth  (Iowa),  887. 

Vlttol,  In  constming  wUL]    See  Will,  757. 

to  explain  amblgnity  in  will]    See  Will,  717. 

-to  show  unperformed   secret  oonditloii  lor  Ctook   ibwiljlthmj    6m 

OOHTBACT,  849. 

Of  lihreats.]    See  Trbspass,  66a' 

Of  MOM  in  whloh  UbeDoiii  words  wwe  il^_  «  jg^CtsUAUEa  AKt>\in«L,48i. 

Poet  prints.]    See  Ckiminal  Law,  73. 


INDEX. 

EVICTION. 
AmI>bbd,288. 

EXCEPTION. 
iSMDBSD,  078. 

EXECUTION. 
Aw  EXBHFTIOH,  788. 

EXEMPTION. 

X  IVom  «zeoiitlon  — teming  toolg  to  one  not  a  haemmc*}  A  stalatey  witiuMil 
naming  any  classes  of  persons  entitled  to  exemption  of  piopeitj  from  exe- 
cution, exempted  *'  other  farming  utensils,  including  tackle  for  teams  not 
exceeding  $50  in  value/*  A  judgment  debtor,  not  a  farmer,  nor  engiged 
in  any  business  requiring  the  use  of  a  mowing  machine,  owned  one 
of  less  than  $50  Talue.  It  did  not  appear  that  he  owned  anj  tackle  fof 
teams.  Eeld,  that  the  mowing  machine  was  exempt.  Humphry  t.  T^ 
lor  (Wis.),  788. 

&  Volimtary  oonveyanoe  of  esempt  property.]  The  owner  of  proper^  ei« 
empt  from  execution  may  confer  a  dear  and  valid  title  to  it  by  sale  or 
gift,  without  regard  to  his  motives,  and  although  by  a  subsequent  chaiift 
in  his  circumstances  he  should  become  unable  himself  to  hold  it  as  M> 
empt  if  he  had  retained  the  title.     Cfarhart  v.  Eanhaw  {WIb^X  ^^ 

EXTRADITION. 
See  Constitutional  Law,  317. 

FERRY. 
BaofaadTS  UoeiiM  to^  nHwt  is.]    See  Conbtitutionai«  Law* 

FIRE. 
Ofaiwmioation  dj    See  Nbqligbncb,  721. 

FOREIGN  JUDGMENT. 
See  JuDOKBNT,  646. 

FORGERY. 
See  Criminal  Law,  78Ql 

FRAUD. 

E»  AoUoB  Ivy  moitgagor  to  xvoid  mortgags  frradnlsnU^ 

fsnoe.]  In  an  action  by  a  mortgagor  for  equitable  relief  ftcfm.  m  boad  sad 
mortgage  which  she  had  been  fraudulently  induced  to  execute,  against  a 
hanaflde  holder  for  value,  the  plaintiff  must  not  only  show  that  she  wis 
Induced  to  execute  the  instruments  by  the  false  and  fraudulent  lupissMt 
•tions  of  such  third  party,  but  also  that  the  execution  was  without  a^ 
ligenoe  on  her  part,  and  this,  although  she  was  old,  iufirm  and  illiteiala 
Mimigomerifr.  SeoU  (S.  C),  1. 
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FRAUD  —  QmUnued. 

&  Ck>iistnictiTe  —  minor  and  persons  in  looo  parentis.]  A  oonYeyanoe  by  a 
minor,  on  the  day  he  comes  of  age,  of  all  his  real  estate  to  a  person  occo- 
pying  the  relations  of  parent  and  guardian  of  such  minor,  in  execution  of 
a  settlement  made  for  such  minor  by  others  not  authorized  to  bind  him» 
and  while  he  is  still  under  his  influence  and  control,  and  not  adyised  of 
his  rights,  is  not  binding,  and  can  only  be  upheld  in  a  court  of  equity  by 
clear  proof  that  under  all  the  circumstances  it  is  just  and  equitable,  and 
the  burden  is  on  the  claimant  to  show  the  utmost  good  faith.  Berkmeyer 
V.  KeUerman  (Ohio  8t.),  577. 

Od  sale,  who  oan  ol^ect  to.]    See  Sale,  514. 

m  of  oontrtiot  for.]    See  Contract.  488. 


FRAUDULENT  CONVEYANCK 

a  ezampt  property.]  Property  exempt  from  execution  la  not  anscepCQila  of 
fraudulent  alienation.    Derby  v.  Weyrich  (Neb.),  827. 

See  EzBMFTiON.  752, 827. 

GIFT. 

CknM  mortis  —  savings  bank  deposit.]  J.  H.,  being  in  feeble  health,  made  • 
deposit  in  a  savings  bank  to  the  credit  of  himself  and  mother,  and 
the  survivor  of  them,  subject  to  the  order  of  either.  He  subsequently 
went  to  the  bank  accompanied  by  his  sister,  and  had  the  name  of  the 
mother  erased  and  that  of  the  sister  substituted,  so  that  the  account  was 
to  the  credit  of  J.  H.  and  his  sister,  '*and  the  survivor  of  them,  subject 
to  the  order  of  either."  This  money  constituted  nearly  all  his  property. 
After  this  he  drew  out  $50.  He  kept  possession  of  the  bank-book  until 
his  death.  After  the  deposit  he  made  a  will  dividing  his  property  among 
his  relatives,  to  carry  out  the  provisions  of  which  would  require  the  snm 
deposited.  Held,  that  there  was  no  gift  eauea  mortis  of  the  deposit,  nor 
was  there  sufficient  to  establish  a  trust  therein  in  favor  of  the  lister. 
Ibiflor  V.  Eenrjf  (Md.),  486. 

GOOD  WILL. 
See  Landlord  and  Tenant,  811. 

GUARANTY. 

Xi0tter  of  credlL]  A  letter  addressed  to  a  lumber  merchant  in  the  following 
language :  "  Please  send  my  son  the  lumber  he  asks  for,  and  it  will  be  all 
right,"  is  a  guaranty  that  the  lumber  sold  and  delivered  to  the  son,  at  the 
time  of  its  presentation,  will  be  paid  for.  But  such  guaranty  is  not 
eontinvinff,aohA  to  makke  the  guarantor  liable  for  lumber  subsequently 
purchased  by  the  son  from  the  same  mercbai^t*  ^^^  payments  afterward 
made  by  the  principal  on  account  will  he  appl^^  ^^  aatlsfactlon  of  the 
lint  purchase,  and  consequent  dischari»^  ^1  iUe  gtentoi^a  IkabUlty.  Bird^ 
mU  w.  Heaoock  (Ohio  St.),  572.  ^  ^ 
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GUARDIAN  AND  WARD. 

bvwtmmt  of  ward'i  money  in  guardian'!  bnaingiii — MalrfHty  of  wantf^ 

The  inTestment  of  the  ward's  money  by  the  guardian  in  iiia  own  bnaineH 
or  Sn  the  bosinees  of  others  in  which  he  has  an  interest,  as  a  mere  buiW 
nees  investment,  is  a  oonTersion  of  such  monej  for  which  he  beoomat 
immediatelj  liable  on  his  bond.    J&ate  «b  r^,0(mn$r.  &mddnQMd.),9ak 

HABEAS  OORPUa 
iSSM  JUDGinSNT,  20. 

HOMICIDE. 
]    89$  OMmaAis  Law,  165. 

HUSBAND  AND  WIFa 
ifiM  Mabriaob. 

DfPEACHMBNT. 
See  Trial,  419. 

INDORSEMENT. 
>]    8m  NBeonABLa  Instrumbnts,  811. 


INDORSER. 
Walvisr  cf  psolMt]    See  NEeori  able  iNBTRUXBinn^  ML 

INDICTMENT. 
See  CRimNAL  Law,  146, 109,  M7. 

INFANCY. 

1.  Am  defense  to  ezaootory  oontraot]  In  an  action  on  a  proa^imiajmkb^ah 
eated  to  trustees  of  a  college,  as  a  contribution  to  an  endo-rment  fuA 
and  payable  on  the  condition  that  a  specified  sum  should  be ''secured* 
for  that  purpose  to  a  giyen  date,  the  defendant  answered  that  a  portion  of 
the  required  sum  was  secured  by  promissory  notes  of  infants,  as  the 
plaintiff  knew,  and  which  the  plaintiff  fraudulently  accepted.  EM, 
insufficient,  such  notes  being  voidable  only,  and  not  void.  Board  1/ 
Trustees  of  LaGrange  CoUegicUe  Institute  v.  Anderson  (Ind.),  234. 

&  How  parents  may  confer  right  to  cnstody  of  minor  chUdren.]  When 
the  father  and  mother,  living  apart,  by  agreement  transfer  the  care  and 
custody  of  their  infant  children  to  the  grandfather  of  the  cfaildien,  la 
consideration  that  he  will  receive,  care  and  provide  for  them,  and  In  pu^ 
Buance  of  such  agreement  he  does  take  them  in  charge,  the  custody  of  the 
grandfather  is  lawful,  and  he  has  legal  capacity  to  maintain  an  aetioa  ft* 
damages  against  one  who  wrongfully  takes  or  causes  them  to  be  tskaa 
from  his  custody,  without  showing  actual  loss  of  services.  CUnrk  y.Bagtt 
(Ohio  St.),  698. 
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INSURANCE. 

]•  SwiaftloD.]  A  poliey  of  insaranoe  was  issned  on  a  ood-flflliing  TeMwl,  for 
the  ToyBge  from  Plymouth  to  Banks  ood-fishing^,  and  back.  After  arriT- 
lug  at  the  Banks,  the  yeesel  got  oat  of  bait  and  pat  in  to  St.  Peter's,  the- 
■eareet  practicable  port,  for  a  aapply.  HM,  in  the  absence  of  proof  of 
luage,  a  fktal  deviation.  Burgesi  y.  EquiUMe  Marine  Iruuranee  Com* 
p<mff  (Biaas.),  664. 

S»  Sttpwlatlon  that  agent  prooiixing  Insnranoe  shall  be  deemed  agent  ai 
inaared.]  A  stipulation  in  an  insnrance  policy,  that  any  other  person 
than  the  insured,  who  may  have  procured  the  insurance  to  be  taken,  shaU 
be  deemed  the  agent  of  the  insured,  and  not  of  the  company,  under  all 
dieumstanoeay  in  any  transaction  relating  to  the  insurance,  cannot  apply 
to  the  agent  who  procured  the  application  and  made  the  contract  pro* 
fessedly  on  behalf  of  the  company,  being  charged  with  the  duty  of  solicit- 
hug  insurance,  taking  applications,  collecting  premiums,  etc.,  by  the  com* 
pany,  which  was  authorised  by  its^  charter  to  appoint  agents  and  define 
their  powers.     Planter t^  Jnauranee  Company  v.  Myers  (Miss.),  531. 

Mt  .]  When  an  applicant  for  insurance  makes  correct  answers  to  the 
questions  asked  him  by  the  agent  of  the  insurer,  and  the  agent  dictates  or 
miggestB  the  answers  as  set  down,  and  such  answers  are  incorrect,  the 
fault  will  be  attributed  to  the  insurer,  and  parol  eyidence  may  be  resorted 
to  for  the  purpose  of  showing  the  circumstances  attending  the  applica* 
Id. 

INSURANCE  COMPANY. 
3l  ptainiiiini.]    See  CoHsnnrnoNAL  Law,  8Q8l 

INTEREST. 

matuiiiy.]  A  contract  to  pay  a  sum  certain  at  a  future  day»with 
interest  at  a  conventional  rate,  nothing  being  said  as  to  the  rate  of  Interest 
after  the  prindpal  sum  becomes  due,  bears  interest  at  the  conyentlonal  rata 
imtU  it  becomes  due,  and  from  that  time,  upon  the  aggregate  of  prindpal 
and  interest  at  the  legal  rate.    BriggsY.  Winemith  (&  (X),  4(1 

lifaoliib]    aMWnx,815. 

See  NaOOTIABLB  iNSTBITMKnTa. 

INTOXICATING  LIQUORa 
See  Ckoosill  Law,  614. 

JUDGMENT. 

1.  Foreign  ^collateral  impeaohment  o£]  A  Judgment  of  another  StatSb 
when  aned  upon  here,  may  be  impeached  notwithstanding  its  recitals,  hf 
fdiowing  that  there  was  no  sendee  of  Y)focea8  nor  authority  for  the  appear 
anoe  of  the  attorney.     Oilman  t.  CfiU/uin  (Mass.),  646. 

%  Voidabla  or  void — habeas  ooipDa,^  i/libo^S^  ^  pT\BoneT  convicted  ot 
assault  with  intent  to  kiU  cannot  U         «w  be  eentenoed  to  oonfLnement  in 
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JUDGMENT  —  ConHnMsd. 

the  penitentiary  at  hard  labor,  such  sentence  ia  not  'void,  bat  calj 
able,  and  relief  can  be  obtained  only  by  appeal  and  not  by  kabrnt 
Eke  parte  Bmd  (S.  C.)«  20. 

JURISDICTION. 

Pkobata  court — admlni«tntion  on  estate  of  Uving  panoii.]    Proceedlaji 

in  a  probate  court,  administering,  settling  and  assigning  the  estate  of  • 
person,  who,  though  represented  to  be  dead,  is  still  living,  are  absolatel/ 
void  ;  and  a  claim  of  title  to  land  thereunder,  with  entry  and  occapatkMi 
for  ten  years,  is  no  bar  to  an  action  to  recover  such  land.  MMbl  t. 
moM  (Wis.),  746. 

Alteration  of  boundary.]    See  Cbiximal  Law,  148. 

Tq  reoover  usuxious  interest  reserved  by  National  bankSi]    8e$  Vi 

Bank,  848. 

JURY. 
DisnhsTye  of,  before  ▼erdiot.]    See  Criminal  Law,  90. 

See  Criminal  Law,  408,  782 :  Trial,  4M. 

LACHFS. 
b  presenting  ohaok.]    See  Nbgotiablb  Instruicbnt,  T\SL 

LANDLORD  AND  TENANT. 

I.  Forfeiture  of  lease  —  demand  of  rent.]  Where  a  lease,  oonditftonad  to  b* 
forfeited  for  non-payment  of  rent,  provides  no  place  for  payment,  pay* 
ment  must  be  demanded  by  the  landlord  of  the  tenant,  on  the  premises^ 
just  before  sunset  on  the  specified  day.     Jenkine  v.  JenHna  (Ind.),  829. 

&  Sendoe  of  notice  to  quit.]  A  statute,  providing  for  notice  to  qolt  for  na»- 
payment  of  rent,  required  that  it  "  be  served  on  the  tenant,  or  if  he  cannot 
be  found,  by  delivering  the  same  to  some  person  of  proper  age  and  dSs» 
eretion,  residing  on  the  premises,  having  first  made  known  to  sach  persoB 
the  contents  thereof."  Held,  that  this  requirement  was  not  answered  by 
simply  reading  the  notice  to  the  tenant.  Id, 

Ik  Lease — good^wilL]  On  a  lease  of  an  old  bakery  and  the  good-will  of  the 
business,  the  lessor  vacated  the  premises  and  discontinued  the  business 
•  week  or  two  before  the  commencement  of  the  term,  and  removed  cer- 
tain fixtures,  and  it  required  about  a  week  for  the  lessee  to  replace  the 
fixtures  after  taking  possession.  Held,  in  the  absence  of  evidence  thsl 
.  the  value  of  the  good- will  was  thereby  injured,  no  ground  of  reooveiy. 
Lewie  v.  Seabury  (N.  Y.),  811. 

4i  — *>  evidence^  parol,  as  to  fiztores.]  In  a  written  lease,  sUeni  ee  to  flstww, 
II  was  provided  that  the  lessee  should  make  all  necessaiy  '*  imptofmneats 
and  repairs.**  For  an  Independent  consideration,  the  lessor  agreed  that 
oertain  fixtures  should  remain  for  the  lessee's  use.  An  outgoing  tenaal 
imnoved  them,  and  the  lessor  promised  to  replaoe  then,  \mX  flUliQg  to  4e 
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so,  the  lesoee  replaced  them  at  her  own  expense,  and  the  lemor  promised 
to  make  it  rijj^ht.  HM,  that  parol  evidence  of  the  agreement  about  the 
fixtures  was  competent,  and  the  lessee  was  entitled  to  recover  the  sum  so 
expended.  Id, 

ib  Bflsponsibllity  for  Ix^Jnry  arising  from  premises  beooming  oat  of  repair.] 
Upon  leased  premises,  a  water-pipe  and  gutter,  not  defective  in  their 
original  construction,  became  stopped  up,  so  that  the  water  flowed  upon 
the  door  steps  of  the  leased  house,  forming  ice,  upon  which  a  third  per- 
son fell  and  was  injured.  As  between  lessor  and  lessee, In  the  absence  of 
contract  to  the  contrary,  it  is  the  duty  of  the  latter  to  repair  the  pipe,  or 
remove  the  ice,  and  for  failure  in  this  he  is  Uable,  and  not  the  landlord. 
BkifuMbeek  v.  Mb<m  (Ohio  St.).  584. 

A  WImh  assignor  of  lease  may  reoovsr  rent]  A  lessee  can  recover  rent 
from  an  assignee  of  the  lease  only  when  he  himself  has  paid  the  rent  to 
the  lessor.    Farrinffton  v.  Ktmball  (Mass.),  680. 

UMsr  OMX  Damage  Aot]    See  Conbtitutional  Law*  SHl 

See  Nbgligekgb,  OdS. 

LARCENY. 
Of  sstisysj    Sb$  Cbxmjxal  Law,  214. 

See  Criminal  Law,  167,  ltt8»  9881 

LEASE. 
Sb$  Lahduxbd  and  Tbkant,  ddO,  811»  68QL 

LEaAcr. 

on.]    See  Will,  816. 
Tsstsd.]    See  Will,  861. 

LETTER  OF  CREDIT. 
See  OuARAinnr,  679b 

LIBEL. 
See  Slandbr  and  Lmik 

LIEN. 
]    Af  TsnoB  AHD  Purchaser,  708. 

UEN. 
See  AeiaTER,4aflL 

LOST  PBOPERTT. 
JEH^rta  o£  lliid«r.]    The  plaintiff,  while  engaged  m  in  9m)fkaf9m  la  Hm  defoBd. 
•ofs  paper  mill,  in  assorting  a  bale  of  ol^  p*P«ni  wldbh  thAdotendaai 

Vol.  XXX  — 108 
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LOST  PROPERTY  —  OtmHnued, 

luul  bought  for  manufacture,  found  a  number  of  bank  notes,  in  a 
*  anmarked  envelope,  in  a  bale,  and  delivered  them  to  the  defendant  for 
the  purpose  of  ascertaining  if  they  were  good,  and  apon  his  promise  ts 
return  them.  The  defendant  refusing  to  return  them  apon  demand,  kdi, 
that  the  plaintiff  was  entitled  to  recover  their  value  from  him.  BsiMii  ▼. 
SuUvoan  (Ind.),  172. 

LOTTERY. 

'*Fla3ringi>olioy."J  The  purchase  of  a  number  which,  if  drawn,  will  entitls 
the  holder  to  a  large  sum  of  monej  is  the  purchase  of  aa  interat  or 
share  in  a  lottery,  within  the  meaning  of  a  statute.  WJikinmn  v.  M 
(N.  Y.).  264. 

LUNATia 
SMd  o(  whsn  waUd.]    See  Dsbd,  77. 

MALPRACnCBL 
See  Nbgligbnce,  64S. 

MANDAMUS. 

lteoffioe--siiitlbr,  not  triable  after  term  of  office  has  Mivii^di]  A  salt  for 
mandamus  for  an  ofBce  will  not  be  determined  a^ler  thn  tms  of  tte 
ol&ce  has  expired.    Laeotte  v.  Dufif  (Tex.),  128. 

See  Schools,  706w 

MANUFACTURER. 
Vunlion  g^  as  trader.]    See  Tazatigh,  94. 

MARRIAGE. 

!•  Bvidenoe^- presumption  of — wlien  overoomo.]    Tlie  iimsmmitki  nf  i 

marriage  l)etween  A.  and  B.,  founded  simply  upon  habit  and  xepnta,  is 
overcome  by  proof  of  a  subsequent  actual  marriage  between  A.  and  GL  dn» 
ing  the  life-time  of  B.     Jonee  v.  J<me$  (Md.),  466. 

&  Action  by  wife  to  set  aside  ante-nuptial  conveyance.]  In  February,  187l« 
plaintiff  was  a  widow,  living  in  Indiana,  and  defendant  a  widower,  living 
in  Kansas.  In  correspondence  with  her  with  a  view  to  marriage,  defendml 
stated  that  he  owned  two  good  farms  in  Kansas  and  some  personal  prop* 
erty.  In  April,  1878,  defendant,  without  any  pecuniary  eonsideratioiw 
conveyed  the  farms  to  his  two  minor  children  by  his  first  wife,  who  wars 
living  with  him,  stating  that  he  designed  the  conveyance  as  a  provisloii  for 
them  in  case  his  proposed  marriage  should  not  prove  fc^nnate.  In  May, 
187d,  he  visited  Indiana,  and  the  parties  then  became  engaged,  and  wars 
married  in  August,  1873.  The  deed  was  recorded  August  18, 187S,  and  ths 
plaintiff  had  no  knowledge  of  it  until  long  afterward.  The  defendaal 
provided  well  for  the  support  of  the  plaintiff,  and  no  evidence  was  gives 
of  the  amount  of  his  property.  Udd,  that  a  refusal  to  set  aside  such 
irejance  as  fraudulent  was  proper.    Butler  v.  Butlsr  (Kans.),  44L 
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MARRIAGE  —  ConHniu^ 

9i  Oontraot  of  nunrxled  woman  to  pay  attomay's  faaii]  A  married  woman 
may  bind  her  separate  estate  by  a  contract  for  compenaatloii  of  an  attor- 
ney  at  law  for  his  servicea  in  defending  her  interests  in  a  legal  proceed* 
ing  in  reference  thereto  or  affecting  the  same,  although  the  enabling  stat- 
utes do  not  expreasly  authorise  such  employment.  Porter  v.  Haley  (Miss.), 
503. 

^  Maniad  woman's  separata  business  -^  £Eurming.]  A  married  woman,  own- 
ing and  carrying  on  a  farm  for  the  support  of  her  family  or  her  husband's 
fkmily»  is  engaged  in  a  *'  business  on  her  separate  account/'  within  tho 
meaning  of  a  statute,  requiring  her  to  file  a  certificate  that  personal  prop* 
erty  used  in  her  separate  business  is  owned  by  her,  in  order  to  exempt  it 
from  attachment  against  her  husband.    Snow  ▼>  Sheldon  (Mass.),  684. 

5*  oharga  c€  separate  property  —  when   Implied.]    When   a  married 

woman  subscribes  to  capital  stock  of  a  railroad  corporation,  by  which 
she  agrees  to  take  and  pay  for  a  certain  number  of  shares  of  said  stock, 
but  makes  default  in  payment,  and  action  is  brought  to  charge  her 
separate  property  with  the  amount  of  such  subscription,  held^  that  in  the 
absence  of  any  proof  that  either  party  dealt  on  the  credit  of  such  prop* 
erty,  equity  will  not  imply  or  enforce  a  charge  against  the  same.  Biee  t. 
Railroad  Co.  (Ohio  St.),  610. 

C  Hnaband^B  rij^t  to  wife's  separate  earnings.]  Although  the  statute  author- 
izes a  married  woman  to  appropriate  her  earnings  to  her  separate  use,  yet 
in  the  absence  of  eyidence  of  an  intention  so  to  appropriate  them,  the 
husband  is  entitled  to  them.    Birkbeek  r.  Ackroyd  (N.  T.),  804. 

9*  drop  raised  by  wife  on  hnsband's  land.]  Although  a  wife  is  by  statute, 
entitled  to  the  fruits  of  her  own  labor,  yet  if  she  expends  money  and  fui^ 
nishes  mules  in  the  cultivation  of  crops  on  land  leased  by  her  husband, 
and  mainly  worked  by  himself  and  his  two  minor  sons,  the  crops  belong 
to  him  and  are  subject  to  his  debts.    Hamilton  ▼.  Booth  (Miss ),  500. 

il  S>lvoroe  —  adultery  altar  separatian.]  Under  the  statute  allowing  a 
divorce  only  to  a  party  "injured,"  the  adultery  of  the  wife  committed 
after  a  separation  caused  by  default  of  the  husband  will  not  avail  him  to 
dissolve  the  bonds  of  matrimony,     lew  v.  Tew  (N.  C.)>  84. 

9u  Wife's  neoessaries  pending  action  for  divorce  —  alimony.]  Where  a  wile 
is  living  separate  and  apart  from  her  husband,  and  in  a  suit  against  him 
for  divorce  and  alimony,  has  obtained  a  decree  fixing  the  amount  of  ali- 
mony to  be  paid  by  the  husband  for  her  sustenance  during  the  pendency 
of  her  petition,  and  the  husband  is  not  in  default  in  respect  to  the  pay^ 
ment  of  the  alimony  so  allotted,  he  is  not  liable  for  necessaries  subse- 
quently furnished  at  her  request  during  the  pendency  of  her  petition. 
Hare  v.  Oibeon  (Ohio  St.),  568. 

■>]  Persons  dealing  with  the  wl|^  |tndeT  ibeee  eireumstances,  do  so  at 
their  own  peiD,  and  are  chargeable  'wit.l^  X^^o^^*^  ^*  ^^*  aWotment  and 
payment  of  the  alimony.  Td. 
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llm •]  The  adeqoMj  of  the  alimony  decree  in  sach^sMe  euiaok  be 

ally  drawn  in  question,  eepecially  by  a  stranger  to  the  said.  Id, 

SdiiMqaent  to  adultery.]    See  Criminal  Law,  144. 

MARRIED  WOMAN. 
See  Mabriaob,  500,  610, 684. 

MASTER  AND  SERVANT. 

!•  Nagllgenoe— of  feUow-servant]  The  plaintiff,  an  employee  of  defeHl* 
ant,  was  injured  while  escaping  from  defendant's  burning  milL  The  firs 
was  caused  by  the  heating  of  machinery,  and  might  easily  haye  been  ex- 
tinguished at  first,  but  although  there  was  a  cistern  with  pipes  and  hose, 
the  water  would  not  run.  Held,  in  the  absence  of  other  evidence,  thrt 
thjB  failure  must  be  attributed  to  the  negligence  of  the  plaintitf  s  feUow« 
servants,  either  in  care  or  operation,  and  she  could  not  recover  for  the 
injury.  In  the  absence  of  statutory  requirements,  the  defendant  was  not 
bound  to  furnish  means  of  escape  from  fires,  not  caused  by  its  negligeoee. 
Jones  v.  Granite  i/itZi^  (Mass.),  661. 

SL contractor.]    The  defendant's  horse  kicked  a  loose  shoe   throngh  the 

plaintiff's  window-glass.  The  horse  was  being  driven  by  a  person  paid  by 
the  defendant,  and  by  the  latter  let  with  a  wagon  by  the  day  to  a  dty  ia 
the  work  of  paving  streets.  It  was  under  the  sole  management  of  thil 
person  whose  duty  it  was  to  keep  it  properly  shod.  Heldf  that  the  driver 
was  at  the  time  the  servant  of  the  defendant,  and  the  defendant  was  lia> 
ble  for  the  injury.     Huff  v.  Ford  (Mass.),  645. 

8* duty  of  master  as  to  safety  of  building.]  In  an  action  by  the  ad- 
ministrator of  an  employee  injured  in  escaping  from  defendant's  boning 
mill,  the  court  charged  that  if  the  room  where  the  plaintiff  worked  wm 
suitable,  and  there  were  proper  means  of  extinguishing  fires,  and  tht 
means  of  egress  and  escape  were  suitable  and  proper,  and  in  order  and 
ready  for  use,  there  could  be  no  recovery,  and  refused  to  diarge  that  II 
was  the  defendant's  duty  to  provide  means  of  giving  ahum  in  omo  ni  Itnk 
Held,  no  error.    KeWi  v.  Granite  MHU  (Mass.),  666. 

MEMORANDUM. 
Of  salo.]    See  Statutb  op  Frauds,  388. 
Wban  jMort  of  notob]    See  Negotiable  Instrumsiit,  88QL 

MISCEGENATION. 
See  GoNSTiTTrnoNAL  Law,  181. 

MISTAKE. 

Of  l«w.]  Tlie  plaintiff,  propoaing  to  buy  of  the  defendant  bis  IntuiMl  It 
eertain  landfl,  was  informed  of  all  the  facts  affecting  the  title.  An  atto^ 
ney  acting  for  both  parties,  upon  consideration  of  those  facta,  advised  tin 
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IMoHfls  tliat  the  defendant  had  a  certain  intereet  in  the  lands.  The  plaint- 
iff acting  upon  that  advice  purchased  the  sappoeed  interest.  ThJB  ad« 
▼ioe  being  incorrect,  Md  that  the  mistake  waa  one  of  law  onlj,  and  the 
plaintiff  coald  not  recover  the  purchase -money.  Burkhauaar  r,  SchmiU 
(Wla.).  740. 

MORTGAGE. 
!•  Of  ocop  to  be  planted.]  A  contract  in  writing,  dated  in  December,  hj 
which  a  debtor,  in  consideration  of  indulgence,  gave  to  his  creditor  *'  a 
mortgage  on  all  mj  [his]  cotton,  com  and  wheat  that  I  may  raise  during 
the  then  next  year,  to  secure  the  payment  of  the  debt ;  and  in  default  of 
payment  by  the  1st  of  November  next,  then  I  authorise  the  said'  creditor 
or  his  agent  to  "take  all  the  crops  raised  by  me."  Held^  a  good  and 
enforceable  lien  upon  the  crops  mentioned  therein,  although  they  had  not 
been  planted  when  the  contract  was  made,  the  mortgagee  having  taken 
the  property  into  his  possession  after  it  is  acquired  and  before  the  rights 
of  others  as  creditors  or  purchasers  have  attached  thereon.  Moore  'v. 
Byrum  (S.  C),  58,  and  note,  63. 

fi.  Recording  purchase-money  mortgage  —  priority.]  A  purchaser  of 
land  on  the  same  day  gave  a  purchase-money  mortgage  to  the  vendor,  and 
a  mortgage  to  another,  l)efore  the  delivery  of  the  deed,  for  money  to 
make  a  cash  payment  on  the  purchase.  Botli  mortgages  were  recorded 
on  the  same  day,  the  latter  first.  Held,  that  the  former  had  priority. 
Turk  V.  Fkink  (Mo  ),  771. 

j^i^irm  to  svoid.]    See  Fraud,  1. 

MUNICIPAL  CORPORATION. 

Im  Onmot  delegate  its  legislative  powers.]  A  city  authonaed  by  its  charter 
to  erect,  repair  and  regulate  public  wharves,  and  to  fix  the  rate  of  wharf- 
age thereat,  cannot  lease  its  wharf,  or  farm  out  its  revenues,  or  empower 
any  one  else  to  fix  the  rates  of  wharfage.  McUthewe  v.  GUy  of  Alexandria 
(Mo.),  776. 

&  ZiiabUity  for  abandonment  of  proposed  improvement — ^agency.]  A  munici- 
pal corporation  resolved  upon  a  public  improvement,  and  appointed  com- 
missioners to  condemn  property.  The  commissioners  notified  the  plaintifl 
that  his  property  was  required,  and  that  he  must  prepare  to  vacate  it  as  soon 
as  possible*  He  thereupon  commenced  closing  out  his  business,  and  thus 
did  only  about  half  his  ordinary  business  for  six  months  and  none  at  all 
for  a  year  after  that.  The  improvement  was  then  al^andoned.  No  com- 
pensation was  ever  paid  or  tendered  him.  Held,  that  he  could  not  main 
tain  an  action  of  damages  against  the  corporation,  for  such  voluntary  and 
onneoessary  acquiescence  in  a  notification  not  withii:.  the  powers  of  the 
eommissioners.    Mayor  v.  Mu$gra/iDe  (Md.),  458. 

1.  Qrdiaanoe  to  compel  removal  of  mow  hy  oitizena.]  A  municipal  ordi- 
nance requiring  occapants  and  owi^Q«a  of  premiaea  to  remove  snow  from 
the  a4|aoent  sidewalks  is  invalid^      /xfid^  ^'  ^^^  ^<^  BloomingfUm  (I1L\ 
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MUNICIPAL  CORPORATION  —  CkmiiMtA 
4»  BIgbt  lo  mnofve  stroat  railway  In  oonstmotlon  of  ■eww.]     A 
pal  corporation,  authorized  to  conatruct  sewere,  cannot  be  restrained 
the  removal  of  a  horse  railwaj  from  the  street,  if  such  remoYal  la  n^ 
cessary  for  that  purpose.    Kirby  v.  GiHssru^  Bailwiif  Oo,  (Md.)^  45& 

Pscsonal  liability  of  offioers.]    See  Officb  and  Offigkr,  500. 

NATIONAL  BANK. 

X  Jnrisdiotiion  of  State  oonrts  in  aotioiBi  to  rsoovar  lllefid  ipleregt  ficon»] 

State  coartshaye  jarisdiction  of  actiona  to  recover  ille^  interest 

by  National  banks  upon  loans.    BleU  ▼.  Columbia  National  Bank  (Pi 

St.),  848. 

2.  Usnxy  —  discounting  business  paper.]    A  National  bank,  discounting 

ness  paper  at  a  greater  rate  than  seven  per  cent,  is  liable  to  the  forlelU 
ure  of  double  the  excess  over  seven  per  cent  imposed  by  the  Natfonal 
Banking  Act,  although  the  transaction  is  not  usurious  under  thm 
law.    Johnmm  ▼.  National  Bank  of  QUn&rmrille  (N.  T.)»  808. 

Thocatioa  of  stook.]    See  ConstttutioraIi  Law»76. 

NECESSARISa 
Bee  Marbtaob,  668. 

NBQLIGENGE. 

1.  Action  fe,  by  trospasssr  on  ndlway.]  Defendant's  lailfrajr  tiain 
over  and  injured  a  child  four  years  of  age,  playing  on  its  track.  The  plaea 
in  question  was  a  cutting  through  a  ledge,  near  which  the  plaintiff  lived 
with  his  mother.  There  were  houses  on  both  sides  of  the  track  upon  tka 
ledge  and  beyond  it,  and  the  cutting  was  unf enced  at  both  ends.  Tlie  oai> 
ting  was  400  feet  from  any  public  street,  but  people  were  accustomed  tm 
pass  through  it.  HM,  that  the  plaintiff  was  a  trespasser,  and  could  nol 
maintain  an  action  for  the  inj  ury,  there  being  no  eyidence  of  malice  or  gnm 

^and  reckless  carelessness.  Mbrrieeey  r,  BSaetern  Railroad  Oompang(Haa^\ 

'686. 

ft .]    A  person  who,  without  right,  with  a  full  knowledge  of  the  looattoa, 

Toluntarily  places  himself  upon  a  railroad  track,  at  a  place  where  there 
is  no  crossing,  and  which  is  a  known  place  of  danger,  and  is  killed  by  a 
passing  train,  is  negligent,  and  no  damages  can  be  recoTered  for  Ui 
death,  except  for  wanton  injury.  PiUeburgh  ▼.  F^ofi  Waij/ne  <ft  Gkieag^ 
Badway,  etc.  Go,  y.  CoUine  (Penn.  St.),  871. 

8.  BCalpractioe  —  midwife  acting  as  oouUst.]  The  defendant  was  a  midwife 
who  attended  the  plaintiffs  mother  at  the  plaintiffs  birth,  and  a  disease 
of  the  plaintiff's  eyes  being  called  to  her  attention  a  few  days  after  birtk. 
she  said  it  was  not  serious,  that  she  could  cure  it  and  had  cured  othen 
of  a  similar  affection,  and  told  the  plaintiffs  mother  not  to  call  in  a  phyak 
eian,  and,  haying  prescribed  some  simple  washes,  the  plaintiff  beoaBS 
blind.     It  appeared  that  the  disease  was  serious  but  curable,  and  that  tke 
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Mmadies  applied  were  improper.  HM^  that  in  the  abeenoe  of  evidenee 
that  the  care  of  the  child's  eyes  was  part  of  a  midwife's  ordinary  duties, 
it  most  be  regarded  as  not  embraced  in  the  coniraci,  and  as  gratuitoiis,  and 
that  no  reooTerj  could  be  had  for  damages.  Bigging  v,  IfeCabe  (Mass.X 
642. 

4i  Hadkney  ooaohmen — UataUity  to  gratoitoiiB  passenger.]  In  the  absence  of 
ezpreeseontract,  a  carrier  of  passengers  by  hackney  coaches  is  liable  for 
injuries  resulting  from  his  negligence  to  a  gratuitous  passenger.  Lemon 
y,  Chandor  (Mo.),  799. 

••  Iiandlord'  and  tenant — ^liability  for  injury  to  third  person  by  oondition  d 
premises.]  The  lessor  of  a  building  is  not  liable  to  one  who  in  passing 
along  a  walk  leading  from  the  street  to  the  bnllding,  for  the  purpose  of 
transacting  business  with  the  tenant,  is  injured  by  falling  down  an  un- 
fenced  adjoining  embankment,  although  the  promises  were  in  that  oondl- 
tion  prior  to  the  letting.    MeUen  ▼.  Marriil  (Mass.),  695. 

fb  Dangerous  animal  in  street]  The  plaintiff  was  iigurod  by  the  defendant's 
bull  while  it  was  being  led  through  a  public  street.  The  defendant  was 
proved  to  have  said  after  the  accident  that  his  servant  was  careless  In  his 
manner  of  leading  the  bull  through  the  street.  EM,  that  tliis  evidence, 
together  with  the  knowledge  imputable  to  the  defendant,  of  the  dangerous 
nature  of  the  animal  in  general,  might  be  taken  as  an  admission  by  the 
defendant  that  the  bull  needed  to  be  controlled,  and  that  the  servant's 
care  of  it  was  negligent.     Linnehan  v.  Sampion  (Mass.),  698>. 

V.  Oontribntory.]  The  plaintiff,  while  walking  in  a  city  street,  heard  cries  for 
help,  and  on  turning  a  comer  saw  a  man  on  his  back  in  the  roadway, 
holding  a  bull  by  a  rope  attached  to  a  ring  in  his  nose,  the  bull  attempting 
to  gore  him.  The  plaintiff  went  near  the  bull,  but  did  not  attempt  to 
assist  the  man,  and  the  bull  rushed  upon  and  gored  the  plaintiff.  Held, 
that  the  plaintiff  was  not  in  this  guilty  of  contributory  negligence.  Id. 

8.  Oontribotory — oommanioation  aS  fire.]  In  an  action  for  injuries  by  firs 
to  buildings  adjacent  to  a  railway,  caused  by  negligent  management  or 
construction  of  the  defendants'  locomotives,  it  appeared  that  the  plaintifl 
had  suffered  an  accumulation  of  hay  and  shavings,  between  the  buildings 
burned,  and  under  one  of  them  which  was  placed  on  blocks,  with  the  side 
next  the  railway  open.  Held,  that  this  was  evidence  of  contributory 
negligence  which  should  be  submitted  to  the  jury.  JfiitpAy'v.  Chieoffe 
4ind  JforthrfoeeUm  HetUwxg  Company/  (Wis.),  721. 

9*  effect   o^    where   negHgenne   is    wHUhL]     It    is   only  where    an 

injury  is  shown  to  have  been  willfully  or  purposely  committed  that  oon' 
tribntory  negligence  ceases' to  be  a  defense.  Penneyl/eania  Campanjf  t. 
ametotr  (Ind.),  186. 

ICX when    not   SKcosed   by   the   illegal    nature   of    the   prodiioiBf 

cause.]    A  person  about  to  cross  a  street  of  a  city  In  which  there  is  aa 
ordinance  against  fast  drivin<r  has  a  r\g^.«.  to  presume,  in  the  absence  q€ 
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knowledge  to  the  contrary,  that  others  will  respect  and  conform  to 
ordinance.  But  where  he  knows  that  others  are  driving  along  the  street, 
at  the  place  of  crossing,  at  a  forbidden  rate  of  speed,  and  he  has  fall  meana 
of  seeing  the  rate  at  which  thej  are  driving,  the  existence  of  such  ordi* 
nance  will  not  authorize  a  presumption  which  is  negatived  by  the  evide  :os 
of  his  senses.  If  the  attempt  to  cross  the  street,  under  the  circumstanoei, 
would  be  negligence  on  his  part,  the  fact  of  the.existence  of  such  dty  ordi- 
nance is  not  evidence  tending  to  free  him  from  culpability.  Baker  r.Pmder' 
gait  (Ohio  St.),  620. 

Of  bank.]    See  Surety,  874. 

Oontxlbuftory.]    ^S^  Fraud,  1 ;  Nuibancb,  864. 

See  Landijord  and  Tenant,  584  ;  Master  and  Servant,  645,  661,  661 

NEGOTIABLE  INSTRUMENTS. 

L  What  constitiitM  bill  of  esohange^]  A.  and  B.,  cultivating  on  shares  the 
farm  of  C.  and  D.,  partners,  gave  E.,  a  creditor  of  A.  and  B.,  aa  order  to 
C.  and  D.  to  pay  a  sum  of  money  to  E.  and  '*  take  the  same  out  of  oar 
share  of  the  grain,''  referring  to  grain  raised  by  A.  and  B.  on  the  farm  in 
question.  0.  &  D.  wrote  "  order  accepted  "  on  the  back  of  the  instrument, 
and  signed  their  firm  name.  Held,  that  tlij9  order  was  a  valid  bill  of  ex- 
change, not  payable  out  of  a  particular  fund,  nor  conditional ;  and  (bat 
C.  &  D.  could  not  defend  on  the  ground,  that  before  acceptance  they  had 
made  advances  to  A.  and  B.on  the  faith  of  their  share  of  the  grain,  to  aa 
amount  larger  than  itd  value,  as  was  known  to  E.  at  the  time  of  aooepl- 
auce.     CwheU  v.  Clark ( Wis.).  70). 

2.  What  words  destroy  negotiability.]  A  promissory  note  is  not  rendered 
non-negotiable  by  the  addition  of  these  words :  '*  The  express  condition  of 
the  sale  and  purchase  of  this  Ohio  reaper  and  mower  No.  —  is  such  thai 
the  title,  ownership,  or  possession  does  not  pass  from  the  said  McDonald 
&  Co.  until  the  note  and  interest  is  paid  in  full.  That  the  said  McDonald 
&  Co.  have  full  power  to  declare  this  note  due  and  take  possession  of  said 
machine  at  auy  time  tliey  may  deem  themselves  insecure,  even  befors 
the  maturity  of  the  note.*'    Heard  v.  Dvbuque  County  Bank  (Neb.),  811. 

8»  flpeoial  indorsement]  The  payee  of  a  promissory  note  wrote  his  name  OQ 
the  back,  under  the  following  words :  *'  For  value  received  I  hereby  goMP^ 
antee  payment  of  the  within  note  and  waive  presentation,  protest  and 
notice/'  signed  by  the  payee.  Held,  that  this  operated  aa  an  indorsemeol 
with  an  enlarged  liability.  Id, 

^  When  m«morBndiim  a  part  of  note.]  On  the  back  of  apromissoiy  noCetbt 
following  memorandum  was  written  at  the  time  of  the  execution  of  the 
note:  '*  This  note  to  lie  paid  in  wheat  at  ninety-five  cents  per  boshsL" 
JIdd,  that  the  memorandum  was  a  part  of  the  note.  PUo  MdnttfaeiuriM§ 
Company  v.  Parr  (Neb.),  880. 
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$•  Aooiptanoa^  wtiether  indlTicliial  or  offioial —  •vidanoe  to  diow.]  A  Mil 
was  dxawn  by  a  oorpoiation,  addresBed  to  ita  treasurer  as  an  IndiTidoal 
and  accepted  by  him  with  the  addition  of  '*  treasurer/'  etc  Held,  thai 
parol  evidence  was  admissible  to  show  that  his  acceptance  was  desigAcd 
only  in  his  official  capacity.  Lajttn  and  Band  Pnoder  Company  ▼.  Sintheimer 
(Md.),  473. 

C- •]  In  a  suit  hj  payee  against  acceptor,  the  former  is  in  the  position  of  % 

bona  fid$  indorser^  and  the  consideration  cannot  be  inquired  into.  Id, 

7.  Z>iity  of  holder  a^  for  anteoodsnt  debt.]    When  a  draft  on  a  third  per. 

son  is  given  in  settlement  of  an  antecedent  debt,  it  is  the  duty  of  the 
holder  to  present  it,  and  to  give  notice  of  its  dishonor  if  not  paid,  and  % 
failure  to  do  so  will  discharge  the  debt.    Maundy  v.  CoU  (N.  C),  80. 

8.  OlMQk — Use  4esoid9tiono£  drawee — laches  in  presenting.]    A.,  B.  and 

C.  resided  in  W.  A.  kept  his  bank  account  with  D.,  a  private  banker 
there,  who  was  known  to  B.  and  C.  and  with  whom  C.  had  sometimes  done 
his  banking  business.  A.  gave  to  B.  a  check,  good  at  the  time,  using  a  blank 
check  upon  the  First  National  Bank  of  Milwaukee,  erasing  the  words 
"  First  National,"  and  writing  above  them  the  name  of  D.,  but  neglecting 
to  erase  the  words  *'  Bank  of  Milwaukee."  B.,  two  days  later,  sold  the 
dieck  to  C,  who  held  it  a  week,  and  then  D.  fidled,  and  it  was  never  paid. 
Htid^  that  no  action  could  be  maintained  against  A.  upon  the  check.  Carr 
V.  AKoi»(Wis.),712. 

%  Bona  fides — taking  after  Interest  due — sas|iiolons  oiroomstanoes.]  One 
who  in  good  |aith  anil  lor  value  pujcdbases  a  promissory  note  before  the 
principal  is  due,  is  within  the  protection  of  the  law  merchant,  although 
Interest  is  overdue  and  unpaid  at  the  time  of  the  purchase,  and  tlio 
note  is  Indorsed  by  the  payee  without  sscoiane,  and  there  it  appears  to  be 
*  secnred  by  real  estate  mortgage."    KeO^  v.  Whitney  (Wis.),  697. 

Ml  Faymont  of,  before  matority  —  agent  for  reoelving  payment.]  Defendant 
executed  his  note  to  plaintiff  payable  in  ten  days  at  bank.  He  paid  the 
amount  to  the  l>ank  two  days  after,  but  the  note  was  not  there.  Three 
days  later  the  plaintiff  sent  him  printed  notice  of  the  time  and  place  of 
payment,  and  that  it  was  then  in  the  bank,  with  a  printed  memorandum 
on  the  back,  in  three  languages,  that  a  like  notice  was  sent  to  all  the 
plaintiff*s  customers,  that  the  note  might  be  paid  before  maturity,  with  a 
deduction  of  interest,  and  that  "  the  agent "  who  held  the  note  for  collection 
would  allow  it  on  production  of  the  notice.  Two  days  later  still  the  bank 
received  the  note  from  the  plaintiff,  and  the  next  day  suspended  payment 
and  never  paid  the  amount  to  the  plaintilL  HM,  that  the  payment  by 
defendant  was  effectual,  and  the  note  could  not  be  enforced  against  him. 
OAom  ▼.  Baird  (Wis.),  710. 

U*  What  oonduot  of  Indorser  ezoua^  omission  of  protest  and  nottoOi] 
Such  conduct  on  the  part  of  an  in^..,,^  toward  the  holder  of  negotiable 
p^ier,  as  Is  calculated  to  put  a    ^^\^  oi  teasonablB  pnidenoe  off  his 
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gaaindy  or  to  indaoe  him  to  omit  demand  or  protest,  or  to  glTO  notieeof 
dishonor,  will  diepenee  with  the  neceseitj  of  taking  theee  etepe.    Boifd  v, 
-      Bank  of  Toiedo  (Ohio),  eSiA, 

12.  Power  of  settling  partner  after  dissolutionto  waiTe  protest]  Where 
a  settling  partner,  after  dissolution,  gives  a  draft  in  payment  of  a. part, 
nership  debt,  he  cannot  waive  protest  so  as  to  bind  his  former  dormant 
copartner,  id. 

13.  Immaterial  alteration.]  A  promissory  note,  for  the  pnrpoee  of  ndsisg 
money  for  a  church  of  which  they  were  trustees,  was  executed  in  the 
nsual  form  by  fleveral  indiTiduals,  with  the  general  addition  of  thd,  words 

"^  "*  Trustees  of  the,  etc.,  church.'*  These  latter  words  were  erased  withoat 
their  consent.  Held,  an  immaterial  alteration,  as  the  makers  were  indlTid- 
ually  liable  upon  the  note  in  its.original  form.  Oafm  **  Matttkmm(JbiSX^^ 

NOTES. 

ff  '       '       '  '  •  '  ■ 

Administration  on, estate  of  living  person,  748  , 

Attorney,  rights  of,  as  to  client,  858. 

Carrier,  liability  as  warehouseman,  548. .    . 

Contract,  illegal,  enforcement  between  parties,  106L    . 

Contract,  by  school  district,  tiitra  earef.  450. 

Crime,  decoying  iiito  commission  of,  129. 

Criminal  law,  intent  in  statutory  Crime,  617 

Damages,  liquidated  or  penalty,  28. 

Exempt  property,  Toinntary  conyeyance  of,  787. 

Forgery,  miunicipal  certificate'of  ittdebtedndss  ultnt  «Mi^  Ml  '  ' 

Insurance,  mistake  of  agent,  581: 

Interestafter  maturity,  47. 

Larceny,  severance  and  asportation;  IM.^ 

Lost  property,  rights  of  finder,  180. 

Mortgage  of  crop  to  be  planted,  68. 

Negligence,  oontributory,  when  defense,  190l 

Negligence,  trespasser,  687. 

Negotiable  instrumentt  bona  fA»  liolder,  pniduMB  nflnr  dsiMdt  la 

of  interest,  701, 
t^artnership,  sale  of  entire  assets  by  one.  partner  in  paynMKt  of  hli 

debt,  584. 
Polling  jury,  497. 

taxation  of  farming  landil  in  city,  547. 
Sale,  implied  warranty,  641. 

Sale,  right  to  recover  price  of  fraudulent,  as  to  crsdHan^  Ql^ 
Sunday,  right  to  recover  for  injury  on;  417. 
Surety,  discharged  by  death  of  principal,  56. 

NOTICR 
Qf  JmeiiBg  Ott  asBSisment  ]    i80sCQNaTTFi]n<NiAi«L4W»Ml 
Toq;all9Mrvioo,oC]   Bul^usiiimxjm  and  Tshaut,  Ml 

Bu  COBFORATIOV,  807^ 
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NTTISANCE. 

Uoteioed  openliig  in  lUtowalk  —  ooalxfbiitory  iiag]ig«iio«.]  The  plaintiflb  in 
walking  along  a  sidewalk  in  the  eyening  stepped  into  an  opening  In  f  lodt  of 
a  cellar  window,  and  was  injured.  The  opening  was  abont  fifteen  Inches 
wide  and  three  feet  long,  designed  for  light  and  yentilation,  and  of  a 
nstial  character.  The  street  was  lighted  and  there  was  a  light  in  the 
window"  over  the  opening.  Held,  that  the  opening  was  not  in  itself  anni- 
'Sanee^and  that  there  was  eridenoe  of  contribntorj  negligence  for  the  Jtixy* 
'•'    EJfuif  ▼.  Thompson  (Penn.  St.),  864. 

OBSCENITY. 
;  iSm  Criminal  Law,  653. 

OFFICE  AND  OFFICEB. 

QAoear  ot  mnninipal  corporation — personal  liability  ol^  for  passage  of  oprdl* 
nanoe.]   When  the  ofiloers  of  a  municipal  corporation  are  Tested  with  legi#> 

^  latiye  powers,  the/  are  exempt  from  personal  liabilitj  for  the  mistaken  osa 
"of  such  powers  if  within  their  authority,  and  if  they  exceed  their  powers* 
their  acts  are  yoid  and  consequently  do  not  impose  personid  llabflity« 
JaiM9  y.  laving  (Miss.).  508. 

Vf^^'^Am^  of  oAoer  after  eKpiratioa  of  office.]    8es  Siandbr  akd  Libbl,  488. 

Salt  for  cOoa  not  triable  after  term  has  expired.]    See  Mandamus,  198. 

^  '■'«■•-    •         •  •  :-  .:  ^\ 

I  ORDINANCE. 

-      ■   '  iSflf  Municipal  Corporation,  5W.  •  ^ 

..'<»•    . ..-  J .....        .  .'■•■, 

PARAPHERNALIA. 
f         .  i600  Carrier,  271.  .  .      .  j  .^ 

,  PARDON. 

OoadtUanal — sffeot  ofl]  The  goyemor  may  annex  -to- «  pardon  the  .cenditlOA 
that  the  recipient  shall  refrain  from  the  use  of  intoxicating  liquors  aa  % 
beyerage  during  the  remainder  of  the  term  of  sentence ;  that  he  shall  oae 
proper  exertions  for  the  support  of  his  mother  and  sister ;  and  that  he 
shall  not  during  the  same  time  be  conyicted  of  any  criminal  offense  in  the 
State' ;  and  may  proyide  tliat  for  a  yiolation  of  either  condition  the  redp* 
.   ien^isball:^  Jiahle  to  summary  arrest  upon  the  goyemor's  warrant  {nod 

1 1'  ^  upon  th^  breach  of  the  first  condition,  may  reyoke  the  pardon  and  reoonu 

^  .  mit  the  recipient.    Arthur  y,  Craig  (Iowa),  8d5. 

'    "  PARENT  AND  CHILD. 

Advanoemeiit  —  preminms  for  aife  insurance  by  father  for  daughter^]  A 
&ther  purchased  and  paid  for  a  policy  of  insurance  on  his  own  life  in  the 
name  of  his  daughter,  and  for  her  sole  benefit,  and  paid  the  annual  pre- 
miums until  his  death.  HAd^  that  the  amount  of  *  the  policy  and  of  the 
annual  premiums  after  its  purchase  were  adyaoeementa.  BickmJbaektr  y. 
Zimmerman  (8.  C),  87. 

Bi|^  to  onslodsr  of  niaor  ofaiUL]    ^^  f^f  AH^^*  ^^* 


INDEX. 

PABTNEBSHIP. 

I»  AltanhiiMmt  rf  driit  dii»  to,  at  modi  of  orsdilor  of  iadhMaal  parfuwi.]  A 
debt  dae  an  existing  partnership,  wliose  affidrs  are  unsettled,  is  not  snbjeet 
to  attadunent  at  tlie  suit  of  a  creditor  of  one  of  tlie  partners.  Peopl^M 
Bank  ▼.  Skryock  (Md.)«  476. 

fii  Ckwtnot  with  one  partner,  when  binding  on  firm.]  SoTeral  plaiali A 
were  oommission  merchants  dealing  in  cattle.  One  of  the  phdBtiflB» 
without  the  knowledge  of  liis  other  partners,  agreed  with  defandsni,  in 
the  name  of  the  firm,  to  advance  money,  with  which  the  defendant  was  to 
pnreiiaBe  cattle  to  be  sold  by  the  plaintifis  on  commission,  the  profits  to  be 
■  divided  between  the  plaintiffs  and  •defendant.  Transacti<Mis  under  this 
agreement  resulted  in  loss.  No  settlement  or  accounting  having  been 
had,  hM,  that  the  plaintiff  could  not  maintain  an  action  upon  an  implied 
contract  to  pay  commissions.    Frye  v.  Sandtrt  (Eans.),  4dl« 

%•  IManmf  bocrowed  by  one  partner  and  used  by  partnenUilp  —  when  act 
partnerahip  debt]  Where  a  partner  borrows  money  on  the  credit  of  his 
individual  note,  which  is  signed  also  by  a  surety,  such  borrowing  does  not 
ereate  a  partnership  debt,  though  the  money  be  applied  to  partneiship 
purposes;  and  thd  principal  of  such  surety  is  the  individual  partner,  with 
whom  he  joins  in  the  execution  of  the  note,  and  not  the  partners  gen- 
erally.   PeUrmm  v.  Boaeh  (Ohio  St.),  Wt, 

^  T^ransfer  by  one  partner  of  firm  assets  in  pajrment  of  his  individnaldebtj 

As  against  a  general  creditor  of  a  solvent  partnership,  one  of  the  firm 
with  the  consent  of  his  copartners,  may  in  good  faith  make  an  absolute 
transfer  of  the  entire  partnership  assets  in  payment  of  his  individual 
debt.    8ehmidlapp  v.  Cwnrie  (Miss.),  580. 

•b  Power  of  settling  partner  after  dissnintion  to  waiTo  protesl.]    Where  a 
settling  partner,  after  dissolution,  gives  a  draft  in  payment  of  a 
ship  debt,  he  cannot  waive  protest  so  as  to  bind  Ids  Ibnnor 
copartner.    Jfovimr  v.  OaU  (N.  C,\  80. 

PA88SNQER. 
Am  Carrikr,  601, 7M. 

PATMBNT. 
^Munlagy — wliea  amy  be  reoo^ered  book.]  AleasefHWvfdedtiiaithe 


should  keep  the  premises  repaired,  except  in  case  of  fire,  and  in  case  tha 
premises  should  be  rendered  unfit  for  tenancy  by  fire  there  should  be  n 
Just  and  proportionate  abatement  of  the  rent.  The  premises  were  ten- 
dered unfit  for  tenancy  by  fire,  but  the  lessor  demanding  the  rent  tha 
lessee  paid  it  under  protest.  HM^  that  he  could  not  reoovar  it 
Ayaa  T.  BaUmU  (BCass.),  689. 

iBm  Nbootiablb  IsrsxHuimiT,  710. 

POLYGAMY. 
See  Criminal  Law,  6i7. 


INDEX. 
PKW. 


PRB8BNTMBNT. 

Sd$  NSOOTIABLK  lN0rKUJfnT»  WH 

PRESUMPTION. 
]    8ee  ByidbhcVv  Mb 


PRINCIPAL  AND  AGENT. 
See  AoKRCT,  705. 

PRINCIPAL  ANP  SURIBTT. 
8e$  SuRBTT,  788. 

PROTEST. 
Wahrwr  oC]    £Sm  Nbootiablb  Instkumbnts.  OdC 

PUNISHMENT. 
OrmI  mid  mmttml,]    JSes  Cokstitutional  Law*  86l 

RAILROAD. 

^rlffat  of  oily  to  ranov*  from  ■trsot  far  ispsli«]    St$  Musionsift 
COBPOIIATION*  455. 

J9e$  Cahhthb,  96, 116 ;  CoNmnmoxrAif  Law*  161 

RAPE. 
Bet  OBmnf  Aii  Law,  169. 

RATIFICATION. 
Of  obtaroh  9fBAa€aelipfkmJ\    See  Sunday,  197. 

REGISTRATION.  * 
Biirtateiii.]    See  J)BKD,2S0, 
Of  mortgage  priority.]    See  Mortoaob,  771. 

RELIGIOUS  WORSHIP. 
Dlitinrfalng;]    See  CaiMiNAii  Law,  126 

REMOVAL  OF  CAUSE. 

!•  Oorporaftion— affldATit]  A  corporation  of  another  Stato  aoied  liara  maf 
remove  the  eaase  into  the  Federal  coart,  and  ita  anthoriied  afreni  may 
make  the  reqnialte  affidavit.     Jfj^  ^^  ^ndee  IntiMnaiiet  Oompatif  (N.  T,% 


gTDt  INDEX. 

REMOVAL  OF  CAUSE  ^  CbnltiftiMdL 

ft  Bond.]  On  petition  for  removal  of  a  caoBe  to  the  Fedaiftl  oonrt»  thA  fltaiftt 
oourt  mtj  determine  whetlier  Hie  bcmd  ia  "good  and  enffident,"  bat  eia- 
not  arbitraril/  reject  one  good  in  form ;  and  technical  obJaetioiiB  to  the 
aflUavit  moat  be  taken  when  the  affidayii  ia  read  Mow,  or  ave  deemed 
waived.  Jd, 

RENT. 

3$$^  DIBTRB88  FOR  RBRTt  83VL 

RESCISSION. 
See  CoNTBACT,  488. 

RESERVATION. 
See  I)bbd,  673. 

REVOCATION. 
Of  will  by  eidieeqiient  hbtti.]    See  Will,  (571. 

SALE. 
!•  &iq;ftUed  warranty.]    On  a  sale  of  personal  property*  where  the  porehsMr 


inspecta  for  himself  the  specific  goods  sold,  and  there  is  no  expi 
ranty,  and  the  seller  is  gailty  of  no  fraad»  and  ia  not  himself  the  mano- 
factarer  of  the  goods  sold,  the  doctrine  of  caioeat  emptor  applies,  although 
the  seller  may  sappose  that  the  goods  are  bought  for  the  pnrpoae  to  which 
the  purchaser  applies  them.    Hiffhi  v.  Bacon  (Blass.),  889. 

8.  When  title  passes.]  S.  agreed  in  writing  to  bay  of  L.  five  bales  of  eottoa 
weighing  480  pounds  each,  at  11  cents  a  pound.  At  the  time  the  eoltoo 
was  in  bulk  on  L.'s  premises,  and  he  was  to  haul  it  to  M.'s  gin,  and  after 
it  was  ginned  and  packed,  to  haul  the  bales  to  Canton.  He  hauled  a  por- 
tion to  the  gin,  and  it  was  ginned  and  packed,  but  before  it  was  haoled  to 
Canton  it  was  attached  by  a  creditor  of  L.  HM,  that  title  had  not  passed 
to  S.    Smith  ▼.  Sparkman  (Miss.),  587. 

8*  Who  can  ol^eot  to  frand  in.]  In  an  action  for  the  price  of  goods  sold  and 
deliTered,  the  defendant  cannot  avoid  payment  on  the  ground  that  the 
sale  was  in  fraud  of  the  seller's  creditors.    Gary  ▼.  Jacdbmm  (Mias.X  814. 

Of  intOKloating  Uqnonu]    See  Crixixal  Law,  814. 

SCHOOLa 

BCandaiBui— toooBMsel  teMdiero£  public  tfflttwl  to  vsinalsite  espslled  pinfl»1 
In  matters  where  the  board  of  control  of  public  schools  hayo  made  no 
regulations  for  thegoyemment  of  tlie  schools,  the  teachers  stand  in  loee 
parentie,  and  have  inherent  power  to  suspend  pupils,  for  eauae,  and 
damns  will  not  lie  to  compel  such  a  teacher  to  reinstate  anok  a 
papiL    SUUe  sv  reL  Burfee  ▼.  Burton  (Wis.)»  70& 

SCHOOL  DISTRICT. 
See  CoNTBACT,  447. 
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JNidtnocb]    Bee  GimciNAb  Law,  387. 
Mol  aooompUilMcl  "by  Ibrott.]    See  Criicinal  Law,  407. 

Bee  CRDONAii  Law,  211. 

« 

SET-OFF. 

Bqnitabla  zight  of — bank— ocurtomer's  depoiit]  In  the  alwenoe  of  fMti 
entitUng  it  to  equitable  relief,  a  bank,  in  an  action  by  the  administrator  of 
its  deceased  costomer  to  recover  a  deposit  dae  to  the  intestate  in  his  life, 
cannot  set  off  a  claim  against  the  deceased  not  due  until  after  his  death, 
the  statute  of  set-off  not  permitting  such  a  course.  Jordan  ▼.  Nationdl 
Shoe  and  Leather  Bank  (N.  T.),  819. 

SLANDER  AND  LIBEL. 

1.  Action  for  words  oonoeming  official  oonduot  brons^t  after  the  plipintiff 

has  left  sooh  offloob]  The  defendant  published  an  article  charging  the 
plaintiff  with  corrupt  and  dishonest  conduct  in  public  office,  and  with 
having  been  forced  to  refund  monej  unlawfully  taken  and  to  leave  such 
office.  Ueid^  that  such  article  is  prima  fctde  libellous,  and  the  action  is 
maintainable  although  the  plaintiff  has  left  the  office.  RueeeU  v.  Anthony 
(Eans.),  486. 

2.  Ohazge  of  adultery  —  when  aotionable.]    Adultery  not  being  corporally 

punishable,  a  false  charge  of  adultery  is  not  actionable  without  proof  of 
Bpedal  damage,  and  sickness  produced  by  the  charge  is  not  such  damage. 
Sha/er  v.  AhaU  (Md.),  456. 

3*  Charges  against  one  as  a  poHtifiian  —  when  actionable.]  A  newspsper 
article,  concerning  the  chairman  of  a  political  county  committee,  not  a 
candidate  for  office,  described  him  as  an  impudent  impostor ;  charged  him 
with  writing  an  address  for  money  out  of  a  corruption  fund ;  alleged  that 
he  was  the  recognized  champion  and  professional  defender  of  prostitutes 
and  the  lowest  criminals,  and  that  he  followed  his  profession  solely  to 
make  money,  and  moulded  his  opinions  according  to  his  client's  ability  to 
psy.    HM  libellous  per  m.    Barr  v.  Moore  (Penn.  St.),  867. 

4>  Svidence  to  show  sense  in  which  words  were  intended.]  In  an  action 
of  slander,  evidence  is  admissible  to  show  that  words  apparently  action, 
able  in  themselves  were  not  used  in  an  actionable  sense.  Fawsett  v.  Clark 
(Md.).  481. 

A.  Words  sp^Dsn  of  a  msgistnto  —  when  slanderons.]  Falsely  and  mall, 
donsly  cslling  a  Justice  of  the  peace  "  a  danmed  fool  of  a  Justice/*  is 
slanderous  in  itself.    Spiering  v.  Andra  (Wis.),  744. 

^  ITnaiithorixed  repetition  of  slander  by  third  persona.]    One  who  utters  a 
slander  is  not  responsible  for  its  voluntary  and  unjustifiable  repetition 
by  others,  over  whom  he  has  no  control,  and  without  his  anthoiitj  or 
nqnest    Eaafinge  ▼.  BUUon  (liCasg.V  ^' 
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8TATUTIL 
1.  Oooitraotlon  —  *<  liability."]    A  provtaion  in  a  dttj  charter  that "  w> 


againat  the  dt/  on  a  ooatract,  obligation,  or  liabUltjr,  ezpieaa  or 
shall  he  oommenoed  ezoept  in  one  jear  after  the  canae  of  action  ahall  have 
aoorued/'  does  not  indade  aotiona  for  torta."  MeQagin  t.  Otty  of  Ook^m 
(N.  Y.),  807. 

For  stopping  railroad  traina  a  apeoified  time  aft  statfons.]  JSes  Omwrmt 
TiONAL  Law,  196. 

Begnlating  iaane  and  aale  of  tiokete  by  paaaenger  oasxiera.]  Jtke  Ooatmv- 
TIOKAL  Law,  288. 

See  GON8TITUTIONAL  Law,  646. 

Oomatraotion  —  anotioneer'a  lioenae — one  aellinghia  own  goods  aft  aaollOB*] 

One  who  aells  hia  own  goods  at  auction  is  an  anctioneer  within  the  mean- 
ing of  an  ordinance  requiring  peraons  exercising  the  busineaa  of  an  a«e 
tioneer  to  be  licenaed     OUp  of  Qothtn  t.  Kern  (Ind.),  834. 

STATUTE  OF  FRAUDa 

!•  BSemorandnm  of  aale —letter  to  ▼endcxr'a  ageuL]  A  letter  written  bj  aa 
owner  of  real  estate  to  his  agent,  and  received  bjr  him,  stating  that  lie 
would  sell  a  certain  portion  thereof  at  a  certain  price,  is  not  an  agree- 
ment under  the  statute  of  frauds,  although  the  agent  communicates  its 
contents  to  a  propoaed  purchaaer,  who  orallj  agreea  to  purchaae  upon  the 
Bpedfied  terms.    Steel  t.  Fife  (Iowa),  888. 

fl.  —  aigning  of  ^  note  for  lands.]  Defendant  executed  to  plaintiff  a  ne- 
gotiable instrument,  which  stated  that  the  consideration  was  land 
sold  him  by  plaintiff.  In  a  suit  upon  that  instrument,  hM,  (1)  that  the 
suit  was  on  the  note  and  not  on  the  contract  of  sale  of  the  land  ;  (8)  thaft 
as  a  memorandum  of  the  sale  it  did  not  need  to  be  signed  by  the  Tender: 
(8)  that  it  was  enforceable  as  a  note,  although  it  might  not  be  a  snfficlenft 
memorandum  under  the  statute  of  frauds.    OrutehflM  v.  JJonathot^  C^^^X 

112. 

See  Contract,  200. 

Zatt  of  plaoe  —  delivery  to  carrier.]  An  agent  of  a  principal  redding  in 
Ohio  contracted  with  a  person  residing  In  Indiana,  to  sell  him  gooda 
exceeding  $50  in  price.  Nothing  was  said  as  to  the  manner  of  shipment. 
There  was  no  memorandum,  earnest  money,  nor  payment,  and  the  Tendee 
did  not  receiye  any  part  of  the  goods.  The  prindpal  afterward  in  Ohio, 
without  the  knowledge  or  assent  of  the  Tendee,  shipped  a  part  of  the 
goods  to  the  Tendee,  who  refused  to  recelTe  them.  ITaid,  that  the  eon- 
tract  was  an  Indiana  contract;  that  it  was  an  entire  contract,  and  the 
Tendee  was  not  bound  to  accept  part ;  that  the  dellTcry  to  the 
under  the  cironmstanoas,  was  not  a  legal  deliTery  to  the  Tendee;  and 
the  contract  was  Toid  under  the  statute  of  fhinds.  Hmmtmtm  v.  J^ 
(Ind«),  IM. 
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STATUTB  OF  LIMITATIONS. 

!•  ObanrMnlon.]  Tlw  sMnto  of  llmltalimn  will  noC  bar  aa  mdUm  for  oobtsiw 
don,  la  the  ataeoea  of  knowledge  hj  the  owner  of  sooh  oonvenkm,  until 
axeasonaUe  time  elapeee  for  learning  the  feets.  Sinutcnp  eie^  B^.  Oo,  t. 
Adam»  (Tex.)«  116. 

&  Whan  nay  ha  pleaded  In  har  in  fanignjarladiotion.]  A  etatnte  of  limlta. 
tiona  of  the  plaoe  of  contract,  under  which  the  bar  is  there  complete* 
can  be  pleaded  in  bar  of  ao  action  on  the  contract  in  a  foreign  Jarledio- 
tion,  if  the  statute  has  extinguished  the  right  of  action  ;  but  otherwise  if 
h  goes  only  to  the  extinction  of  the  vemad/.  P$Mm  ▼•  (7t^  (Mlift)^ 
610, 

STOCK. 
Bitfrta  cf  oospowrton  aa  to  Igansfar  oH]    Sm  OoBFOBAmOK*  ML 


SUBSCRIPTION. 
V»  jQlBi  slook.]    Am  Coinnucr.  849. 

SUNDAY. 

I.  Action  lor  damagea  Ibr  injury  sustained  on.]  While  the  plalntUT 
driving  on  a  business  errand  on  Sunday,  the  defendant's  dogs  barked  at 
and  frightened  liis  horse,  thereby  causing  an  injury  to  the  plaintiff. 
HMfiAiaX  the  plaintiff  could  recover  damages  therefor,  although  a  statute 
prohibited  labor  on  Sunday.    Schmid  t.  Humphrey  (Iowa),  414. 

fl>  OhnrohsnhsGKlption  — ratlfioation.]  A  [church  subscription  made  on  Sun. 
day  Is  void,  and  Is  not  made  valid  by  a  subseqaent  oral  acknowledgment 
and  piomise  to  pay  it,  without  consideration.  OattM  v.  TnuUe$  of  <As 
M.  B.  Ohurth  0f  QweMter  titaUan  (Ind.),  197. 

SURETY. 

!•  Bstata  o(  not  dtsohaxged  hy  his  death  haiora  pilnoipaL]  Whara 
a  joint  note  Is  executed  by  a  principal,  and  by  a  surety  not  otherwise  lia- 
ble, and  the  latter  dies  leaving  the  principal  surviving,  his  estate  Is  not 
discharged  from  the  obligation.     Sui&ng  v.  Vaiden  (S.  C),  50. 

Si  On  bond  of  bank  messenger  breach  for  stealing  moneys  firom  sa£s  ^  nag. 
Uganoa  of  obligee.]  The  bond  of  a  bank  messenger  bound  him  to'*a^ 
count  for  and  pay  over  all  moneys  that  may  come  Into  or  pass  through  his 
hands  as  such  messenger,  and  that  he  sliall  in  all  things  condact  himself 
honestly  and  faithfully  as  such  messenger.**  The  bank  intrusted  him 
with  the  keys  of  the  vault  and  the  combination  of  the  safe.  He  stole 
moneys  of  the  bank  from  the  safe  and  vault  by  means  of  the  keys  and 
Us  knowledge  of  the  combination.  HM,  that  the  sureties  on  the  bond 
Uabla  therefor.    German  American  Bank  v.  AtUh  (Penn.  St.),  874. 
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SUBETT  —  CbftfiniMA 

Mt'Om  ooDaotortiboBd^tKtaiMionof  pclnoliMa'ttiaMlopi^.] 
cKtenaion  of  the  time  of  a  collector  of  taxes  to  pay  over  h 
.  qpefates  to  diaduuge  the  suietieB  on  hie  bond  pnfwkmBkj  glvea«    Aid  # 
1M0  €/  Osfftitt  Omn^  ▼.  MoberU  (Bilo.),  788. 

Cf  guardian.]    /8m  Guabdiah  ajid  Wabp,  908. 

Wlien  cannot  plead  namry.]    8ee  Vsom^  885. 

TAXATION. 

Vkndar — nannfiMtorer.]  A  trader  is  one  who  lella  goods  snliBlaBtlallf  li 
the  form  in  which  they  are  bought,  and  who  has  not  conrerted  them  lala 
another  form  of  property  bjr  his  skill  and  labor ;  therefore*  one  who  esi^ 
ries  on  the  bosinees  of  baying  timber  and  converting  it  into  lomber  lor 
sale  is  a  mannfactorer,  and  not  liable  to  indictment  for  fsilue  to  pay  % 
toz  and  obtain  a  license  as  a  "  trader."    SUite  r.  Ohadbomrm  (JS.  C\  H, 

Of  dogs.]    See  CoNSTirunoRAL  Law,  15& 

Of  fiymlng  lands  In  city.]    See  CoKSTmmoN al  Law,  Q4flL 

Of  insurance  praminms.]    See  CoNflnnrnoNAL  Law,  868. 

Of  National  bank  stock.]    See  CoNSTirunoNAL  Law,  7S. 

Unifrrmlty.]    See  Constitutional  Law,  182 

TRADER 
Ti»ation  of  manufiwturar  as.]    See  Taxation,  94. 

TRESPASS. 
For  personal  injury  ^threats  as  a  Justifioatlon— ervideDOO  of  oharaoftM;] 


The  defendant,  armed  and  sitting  in  the  road,  saw  the  plaintiff 
toward  him  with  a  gun  on  his  shoulder,  and  thereupon  concealed  himself 
and  shot  the  plaintiff,  although  the  latter  made  no  hostile  demonstratloos 
and  the  defendant  could  easily  have  got  away.  The  defendant  knew  that 
the  plaintiff  twenty  days  before  had  threatened  to  take  his  life,  but  there 
.  had  been  no  attempt  to  carry  out  such  threats.  HM^  (1)  that  the  threats 
did  not  justify  the  defendant's  action ;  (2)  that  evidence  of  the  vlaleiit  and 
dangerous  character  of  the  plaintiff,  and  of  the  peaceable  charaoter  of  tk» 
defendant,  was  incompetent.  Gummine  ▼.  Cfrmntford  (IlLX  ^^^ 
On  pnbllo  road.]    See  Criminal  Law,  86. 

See  Damages,  629. 

TRESPASSER. 
Action  liyi  Ibr  negligsnoe.]    See  Nbgligjencb,  681 

See  Kboliornob,  871. 

TRIAL. 

LPafaaHng  ii|^  o£  purtyto  testify  by  Umitiag  wnaSbm  oC  ■nmssiij 

When  a  party  Is  by  law  a  competent  witness  in  his  own  salt,  his  light  l» 
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TRIAL — (7Mi(<fMiMl 
iMlliy  cumoi  be  defeated  by  llmiling  JhiB  number ci  wH^nrnttL  -  Jhlif 

T.  OMMOflf  (KAIIfl.X  419. 

%  Inpeeohineiit  —  matten  eikiag  dnoe  eoClon.]  The  teetimon j  of  mm 
Impeechinff  wiineaa  will  not  be  excluded  Bolelj  beoaiue  hie  knowledge 
Umb  been  aoquiied  and  ie  exdosiyelj  founded  upon  matten  arising  sinoe 
the  commencement  of  the  action.  Id, 

8.  Bigbt  to  poll  Jnry— eeparatlon.]  The  xefoeal  of  the  oonrt  to  poll  thei  jozj 
is  error  for  which  a  judgment  will  bereyereed.  Jamei  ▼.  SkiU  (Mies.),  ^M. 

^  Separation.]  The  juij  returned  their  written  yerdict  to  the  derk,  dilring 
a  reccMBf  without  conaent  of  the  parties.  Thej  then  separated  for  half  an 
hoar,  diseussing  the  yerdict  with  man j  meanwhile.  Being  recalled  bj 
the  oonrty  and  asked  if  thej  had  agreed^  the/  answered  tliat  the/  had» 
and  the/  then  handed  the  yerdict  to  the  court.    Hdd^  no  error,  id. 

See  Ckoosal  Law,  148. 

TRUST. 
See  GiPT,  486. 

USURY. 

flan^^wbeii  oannot  plead.]  A  suretj  who  has  giyen  Uaowa  note  In  part 
payment  of  his  prindpal's  osurious  note  cannot  plead  nsurj  In  an  actloa 
vpon  his  own  note.    OuUer  y.  WUbem  (Iowa),  885. 

See  National  Bakk,  803, 848. 

VENDOR  AND  PURCHASER. 

▼«BdOK^  Uon^-laldng  oheok  and  withdrawal  of  lands.]  On  a  purehaso 
of  land  the  yendee  gaye  his  bank  check  for  the  amount  of  a  cash  pay- 
ment.  The  check  was  not  preseoted  until  four  weeks  afterward,  and 
there  were  no  funds  to  paj  it,  the  yendee  haying  withdrawn  them  twa 
weeks  preyiously.  Sddp  tliat  the  yendor's  lien  was  not  lost.  Madd&n  ▼, 
Bomee  (Wis-X  708. 

VERDICT. 
SeeOwDOSAL  Law,  408. 

VOLUNTARY  CONVETAKG& 
a  WBw^  inepotty  j    See  Exemption,  752. 

WARRANTY. 
.]    A»8AiiB,888. 

WASTE. 
aUsnotion  of  prsnises.]    An  action  lor  waato  la  not  defeated  bf 


the  transfer  of  the  premises  pending  the  aetlon  bj  the  plaintiff  to  the  doi 
lendaat.    IHckinmm  ▼.  Ma^ar  (Md.),  4M. 
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WIDOW. 
Wot « kfii lMliw«I    AtCtamucT.NM. 

WILL. 

!•  Aotian  to  oorr«oi— •videnoe  —  octiiiudo  in  oomibfulny  wOL]     A 

plaint  alleged  tliat  a  testator,  at  the  time  of  making  his  will,  and  tlier»» 
after  nntil  his  death,  owned  lot  10  in  a  certain  block  ;  that  the  plalntiir  at 
those  times  ever  since  owned.  In  fee  simple,  lot  9  in  the  same  block  ;  thai 
hjsaid  will  the  testator  doTised  said  lot  lOto  phdntiff ;  Irat  that  faidimi» 
ing  the  will,  lot  10  was  by  misteke  described  as  lot  9;  tliat  the  will  con* 
.  tained  no  other  m&nU&n  or  dstoHption  of  §aid  loi  10;  and  thai  at  the 
time  of  the  making  of  said  will  plaintlflT  was,  and  ever  since  haa  besn,  Im 
the  actual  possession  of  said  lot  10.  HM,  on  demurrer,  that  thera  was 
nothing  in  the  will,  as  thus  described,  upon  which  to  base  a  constnictkHi 
of  it  as  devising  lot  10  to  plaintiff.    Shorwood  t.  Shonoood  (Wis.),  787. 

A  Parol  evldenoe  to  eicplain  ambigoity.j  A  will  described  one  boundary 
of  a  tract  of  land  deyised,  in  terms  in  fact  applicable  to  two  different  linesu 
HM^  that  parol  eyidence  of  the  testator's  intent,  in  including  his  dechura- 
tions  at  the  time  of  execution,  was  admissible  to  identify  the  bonndarj; 
Morgan  v.  Burrow  (Wis.),  717. 

%  Xi0st—>  probate  upon  —  parol  Sfvidenoe  oC]  If  a  testator  dies  leaving  om 
unrevoked  will,  which  cannot  be  found  after  his  death,  parol  evidenee  Is 
competent  to  prove  its  contents,  and  as  thus  proved  it  may  be  admitted  to 
probate.    Fott€r*9  Appeal  (Penn.  St),  840. 

4»  When  deemed  revolMd  by  sabseqnent  birth.]  A  statute  provided  thai 
children  of  a  testator,  when  born  subsequently  to  the  making  of  tha 
will,  and  not  provided  for  therein,  should  take  as  if  there  were  no  will, 
unless  the  omission  to  provide  was  intentional,  and  not  occasioned  bj  att* 
ddent  or  mistake.  A  testatrix  by  ante-nuptial  agreement  had  rcaefyed 
to  her  sole  use  certain  real  estate  and  the  right  to  dispose  of  It  by  wUL 
Nine  months  after  marriage  she  willed  all  her  estate  to  her  husband, 
making  no  provision  for  her  children  subsequently  to  be  bom.  One 
month  later  she  bore  a  d&Ud.  BM,  that  the  evidence  Justliled  a  finding 
that  the  omission  was  intentional  and  not  occasioned  by  mistake  or  acd* 
dent.    Piters  v.  Sidere  (Mass.),  671. 

ib  Ziagaoy  —  when  Tested.]  A  testator  devised  real  estate  to  his  son,  pto. 
Tiding  that  if  the  son  should  die  without  legitimate  issue,  the  land  "-hoald 
be  sold,  and  the  proceeds  should  be  equally  divided  among  his  grand, 
enildren,  bom  or  to  be  bora.  Some  of  the  grandchildren  having  died  be- 
fore the  son,  Md,  that  their  representatives  were  entitled  to  take  their 
diareson  the  distribution.    Cheette  Appeal  (Penn.  St.),  861. 

6b  Darlsa  far  lifis— implied  power  to  selL]  A  devise  for  life  Is  not  enlaigad 
to  a  fee  by  a  subsequent  Implied  power  to  selL  Bemden  v.  Koppdmmmm 
(Mo.),  802. 

f>  Bnis  as  to  fBtiWit  npon  lagnoies — whan  oontrolladby 

A  will  gnre  twenty<one  legades^and  .directed  that  If  teatatriz'a 
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WILL—  CanUnued. 

ihoold  be  insaffideiit  to  pay  all,  the  flnt  fifteen  ahoald  be  fint  paid,  and 
the  balance  applied  pro  rata  to  the  rest.  The  only  estate  of  the  teetatriz 
was  a  lesidoarjr  intereetin  property  sabject  to  a  life  estate.  The  life  ten* 
ant  sarvived  the  testatrix,  and  when  she  died,  the  first  fifteen  legacies 
with  interest  from  a'year  from  the  death  of  the  testator  amounted  to  more 
than  the  whole  residoary  estate.  Held,  that  the  legacies  drew  interest 
only  from  the  death  of  the  life  tenant.     Whut&r  ▼.  Buthoen  (K.  T.)*  81S. 

WOBDa 

*  AncUonMr."]    See  SrATOTB,  984. 
*Ziegal  hflin"]    See  Contract.  S54. 
•Liability."]    See  Statutk,  807. 
•Naked."]    See  CRncniAL  Law,  653. 

*  Naoessazy  appendages."]    See  Ckmrmaof,  4ii7* 
•'Platying  poUoy."]    See  Lottbbt,  901 

*  Tndm.*]    See  Tajlltiom,  91 
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